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(B).-6 LOWER BURMA CHIEF COURT RULINGS, im-concld. 
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18 476 
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Kan Gyi v. Ma Pyu 
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18 658 
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Ma Yi V. Ma Gale 

19 85 

16 87 

in rt 

170 

Chockalingam Chetty v. Yaung Ni 
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Laohhinan Das y. Dyal Das 
Dhan Singh y. Kahn Singh 
Ralla V. Manglan 
Haria y. Basant Kaur 
Ganga Ram v. Dina Nath 
Chhubu Mian v. Haroharn Das 
Mohai* Singh v. Taj Mohamed 
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Ram Ditti v. Amar Singh 
Acliar Singh v. Badhawa Singh .. 
Builh Singh v. Ram Nath 
Muhammutl Umar Khan v. Mu 
liammad 2Niaz*ucl-din Khan 


CrDiiinal. 

i 

10 I Crown r. IVaryam 




1 

Corresponding 
Vol. and page 

I of Ind. Cas. 
1912-13. 

y. 

P. 

lO 

512 

i 15 

285 

17 

388 

' 13 

344 

IS 

886 


(0—7 PUNJAB WEEKLY REPORTER, pboji 16ra Ootob 


ER TO December, 1912. 


2.. 

% S 

Q fiM 


Names of Parties 



Civil. 
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Devi Ditta v. Nathu 
Tulsa Singh v. Nafcha Singh 
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Barkat Ram v. Jagat Ram 
Kishen Singh y. Narindar Singh 
Budh Singh v. Ram Nath 
Lala Mohan Lai v. Bhagu Shah 
Ala^ingh v. Khark Singh 
Ram Chand v. Ram Jowaya 
Megha Ram v. Makban Lai 
Deoki Nandan v. Harnam Das 
Karam Chand v. Lehna 
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Sham Singh y. Prem Singh 
Mathra Das v. Hakim Singh 
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Brij Lai v. Ram Rattan 
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Kishen Chand v, Gopal Singh ... 

Sundar Das v. Peoples Bank of 
India 

Durga Das v. Kanslii Bam 
Allah Bakhsh v. Ram Lai 
Anwar v. Allah Yar 
Khota Ram v. Mauj Din 
Jawand Lai v, Sharf Din 
Yusaf V. Naza 

Nanak Chand v. Muhammad Afzal 
Milkhi y. Bishen Das 
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185 

188 

190 


904 

1005 


It 

909 

tt 

982 

XIV 

684 

tt 

786 

It 

788 

ff 

073 

It 

685 

XV 

562 

tt 

665 

tt 

667 

tt 

643 

It 

570 

tl 

970 

tt 

890 

It 

895 

tt 

899 

tl 

933 

tl 

975 

>) 

938 

It 

935 

XVI 

555 

tl 

449 

xvri 

101 

It 

129 

It 

133 

tl 

138 

II 

•j 

141 

144 

XVII 

370 

It 

363 

366 

tl 

378 

C w 

1} 

616 

w * 

II 

606 

r r 

II 

621 

tl 

624 

9 r 

II 

638 

w m 

tt 

884 

It 

886 

/ 9 

tt 

887 

St 

889 

St 

893 

9 W 

>1 

899 


91 

99 

111 

117 

122 

127 

153 

169 

170 
177 
183 
192 
202 
211 
223 
234 
239 
244 
253 
257 
263 

270 

271 
278 
285 
289 
291 

294 

295 
301 
304 
311 
314 
317 
319 
321 
345 
361 
364 
373 

380 

381 
386 
389 
397 


XY 


)t 

xnr 


XV 

XIV 
XIII 

XV 

XVI 

xtv 

XV 

XVI 

XV 

XVI 

XV 

XVII 
>1 

XVI 

XVII 

XVI 

XVII 


9y 

XV 

XVI 

XVII 


XVIII 

XV 

XVlIl 

XIV 

XV 

xvm 

XIX 

f> 

XVI 


385 

389 

394 

566 

495 

747 

301 

609 

554 

907 

972 

344 

731 

5 

471 

523 

476 

616 

250 

81 

72 

92 

197 

396 

78 

420 

424 

430 

857 

870 

592 

464 

466 

469 

470 
641 
244 
653 
339 
439 
977 

38 

170 

800 

882 


Oudh Cases, 
Vol. xr. 
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Vol. XIII. 

No. 


1 

• • 1 

XIV 

8 

1 

1 


XII 

7- 

■ • • 

Xltl 

986 

2 


tl 

22 

• •a 

» 

984 

3 


tl 

26 


tl 

979 

4 

• » • 

It 

38 


XV 

181 

6 


tl 

89 

• t • 

XIV 

584 

6 


It 

48 

• • • 

XV 

191 

7 

• • • 

tt 

46 

• « t 

II 

189 

8 

• •• 

It 

49 


xni 

976 


• • • 


676 

605 

530 

532 

625 

616 

617 

623 

623 


56 

67 

68 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 


XIV 

XTII 

XIV 

XIII 

XIV 

XIII 

XIV 

xin 


XII 
XIV 

XIII 

XII 

XIII 

XII 

XIII 


XV 

XII 

XIII 

XV 

XlII 


XIV 

XV 

XIV 

XITI 

XV 


xin 


x^v 


20 

32 

27 

28 
50 

109 

58 

02 

167 

171 

172 
68 
18 
02 

491- 

305 

799 

960 

674 

957 

793 

955 

924 

330 

348 

326 

177 

871 

004 

180 

S57 

220 

877 

859 

850 

72 
298 

73 
77 

467 
595 
209 
873 
469 
930 
928 
511 

468 
478 
758 
812 
314 
316 
318 
312 
433 
421 
843 
401 
510 


80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 
08 
99 

100 

lOL 

102 

103 

104 

105 

106 

107 

108 

109 

110 
111 
112 

113 

114 

115 

116 

117 

118 

119 

120 
121 
122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 


XIV 

xin 


xiv 

xni 

XIV 

n 

XV 
XIII 


XII 

XIII 

XIV 
XIII 

n 

XV 


XIU 

XV 

XIII 

XIV 
XIII 


XIV 

XTII 


f* 

XVI 


XV 

XIII 

n 

XIV 

XIII 

XIV 


Cns. 

512 
624 
4 14 
479 
319 
463 
477 
859 
S24 
810 
863 
492 
861 
495 
351 
507 
647 
650 

408 

409 

427 

428 
430 
316 
571 
539 

447 

448 
526 
862 
790 
247 
714 
065 
195 
192 

92 

307 

95 

88 

927 

309 

998 

284 

719 

720 
621 
711 
563 

45 

782 

667 

482 

709 

116 

119 

122 

125 

62 

445 

649) 

16 

789 

852 

779 
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Xo. 

340 

141 

142 
141 

144 

145 

146 

147 
146 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 
161 
162 

163 

164 

165 
168 

167 

168 

169 

170 

171 

172 

173 

174 
173 

176 

177 

178 

179 

180 
181 
182 

183 

184 

185 

186 

187 

188 

189 

190 

191 
102 

193 

194 
106 

196 

197 

198 

199 

200 
20 L 
202 

203 

204 
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»• » 




• • • 


»• » 


• • • 



Ind* 

CaSp 



Ind. 

Cas. 



Ind. 

Cag. 


Vol. 

Pa"C. 

; Xo. 


Vol. 

Page. 

No. 


Vol. 

Page. 


xiri 

855 

205 

0 0 0 

XV 

734 

1 

• »0 

xni 

930 

* i 1 

AAA 

XIV 

751 

200 

0 0 4 

Not reportaf'le. I 

2 

« • 0 

XI 

G23 

V V P 

A A A 


ee 

207 

» 0 0 

XV 

839 ! 

3 

00 0 

XIII 

873 

A A A 

II 

47 

203 

»0 0 

XVII 

503 

4 

• p 0 

xr 

35 

• • 0 

« • 0 

xiii 

857 

209 

04* 

11 

208 

5 

0 0 • 

XII 

595 

A A A 

M A 

561 

210 

» 0 0 

XVI 

4G3 

6 

0 0 0 

11 

4o3 

P P P 

• •4 

XIV 

1008 

211 

0 00 

II 

466 

7 

4 0 4 

XI 

708 

P 0 4 

XV 

979 

212 

0 • 0 

II 

475 

8 

0 0 0 

x 

141 

• • 0 

XIII 

559 

213 

4«4 

It 

468 

9 

4 0 0 

XI 

404 

0 0 0 

XV 

404 

214 

0 00 

XVII 

251 

10 

0 0 0 

XIV 

610 

0«t 

XIII 

953 

215 

4«4 

XVI 

254 

11 

« 0 0 

X 

207 

• PI 

00 

661 

216 

00 0 

II 

270 

12 

• P 0 

XIV 

624 

0»4 

XV 

721 

217 

00 0 

II 

247 

13 

p 0 4 

X 

236 

• 0* 

XIV 

783 

218 

0 0 4 

XVII 

36 

14 

P 0 0 

XIV 

486 

P04 

XVI 

127 

219 

00 0 

XVI 

775 

15 

• 0 0 

XI 

76 

«#• 

XIV 

335 

220 

• • • 

)l 

779 

16 

0 0 0 

XIV 

492 


XV 

725 

22 L 

0 44 

II 

772 

17 

• 00 

II 

495 

*0« 

XIV 

486 

222 

• *4 

It 

777 

18 

• 00 

11 

512 

« p 0 

XVI 

867 

223 

IIP 

Not reportable. 

IQ 

• • 0 

XIII 

27 

• 0 • 

11 

889 

224 

0«4 

XVII 

406 

20 

0 0 « 

X 

130 

0 00 

aXIV 

562 

225 

• 0 0 

XV 

407 

21 

0 44 

XI 

413 

41. 

If 

523 

226 

0 00 

11 

272 

22 

0 0 0 

11 

88C 

« • * 

M 

561 

227 

■ 0« 

If 

917 

23 

0 0 4 

XIV 

776 

0*0 

XVI 

891 

228 

• 41 

00 

25 

24 

• 0 0 

XIII 

180 

0 04 

XIV 

532 

229 

0 0 4 

11 

28 

25 

0 0 0 

01 

177 

0 44 

11 

232 

230 

• 04 

11 

83 

26 

0 0 0 

11 

167 

• • 1 

XVI 

769 

231 

• • < 

XIV 

535 ' 

27 

• « 0 

XIV 

779 

0 04 

II 

853 

232 

• 0 0 

XVII 

895 

28 

0 *4 

0« 

782 

0*0 

XIII 

695 

233 

* • p 

XV 

12 

29 

• 4 0 

XIII 

316 

• 44 

XVI 

834 

234 

• « 0 

II 

187 

30 

• 0 0 

4 A 

343 

0 0 0 

XVII 

223 

235 

0 0 1 

II 

266 

31 

• 0 0 

XIV 

783 

»0 0 

XVI 

838 

236 

• 44 

II 

928 

32 

0 0 0 

VIII 

666 

1 0 4 

it 

842 

237 

0 0 0 

II 

275 

33 

• 44 

XIV 

787 

0 0 0 

XV 

866 

238 

0 0 0 

XIV 

752 

34 

0 44 

44 

789 

0 0 0 

II 

559 

239 

« • 0 

XVIII 

883 

35 

4*0 

XI 

317 


« I • 


• »« 


111 

* ■ I 

< • « 

* * I 

* 

• » • 


XVII 

XVI 

XV 

ia 

XVI 

if 

9i 

XVII 

XVI 

XVII 

XVI 
XV 

XVII 

XV 
XVII 

XVI 

it 


254 

844 
658 
555 
847 
851 

24 

884 

245 

29 

886 

216 

80 

845 
243 
563 
235 
527 
623 
628 
214 
232 


XVII 
XVI 
27o4 reportable. 

•i 

>1 

XV" 122 

Not reportable. 
XV 708 


241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

252 

253 

254 

255 

256 

257 
253 
250 
260 


1 

2 

3 

4 

5 

6 
7 


«• 


•«• 


• •• 




«»« 


* »« 




XIV 

XV 


379 

939 


Not reportable. 


XVII 

XV 

XVI 

XVII 
XVI 


II 


• • » 


• •• 

• • • 

• « » 

•«• 

• M 
(I « 


54 

494 

521 

390 

752 

797 

21 

21 

930 

375 


XVII 
XV 
XIV 
Not reportable. 
XVII 58 
^XIV 737 
Not reportable. 
XVII 392 


II 

XVI 

XIV 


Supplement. 
XV 


« • • 

• «« 

• • « 


XVi 


543 

804 

426 


708 

102 

106 

108 

116 

140 

m 


36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 
61 
52 

63 

64 

55 

56 

67 

68 
69 
60 
61 
62 

63 

64 

65 


• • 


> ■ • 


• • • 


• •• 


XIII 

XV 

xiri 


•• • 




••• 


•• • 


• • • 


* »• 






• I • 




«•« 


• •I 




•«* 




i> 

if 

XV 

XVI 

XIII 
>1 

II 

II 

11 

II 

M 

II 

II 

XIV 

XIII 

XIV 
Xllt 

XV 

II 

XIII 

t) 

XIV 

XV 

XIII 

XIV 

xiu 


28 

402 

60 

405 

409 

404 

127 

430 

427 

421 

482 

526 

661 

649 

539 

564 

71 

665 

78 

568 

930 

607 

662 

621 

468 

984 

719 

23 

40 

671 
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Ind. Caa. 


No. 


Vol, Page. 

66 

0 0 0 

XIII 

559 

67 

0 4 0 

II 

667 

63 

• 04 

XVI 

463 

69 

• 0 0 

II 

475 

70 

• 4 0 

XIV 

45 

71 

* 0 • 

XVI 

466 

72 

• 0 0 

XIV 

70 

73 

0 « 0 

M 

252 

74 

44 4 

II 

232 

75 

4«* 

XVI 

468 

76 

• 0 4 

XIV 

623 

77 

0(0 

II 

122 

78 

■ • 4 

II 

247 

79 

0(0 

XVI 

772 

80 

0*0 

XIV 

328 

81 

• 1 0 

M 

239 

82 

• 4« 

XVI 

775 

83 

0 0 0 

XV 

347 

84 

00 • 

XIV 

566 

85 

« > 0 

II 

532 

86 

0 0 1 

XVI 

777 

87 

0 0 0 

XIV 

240 

88 

0*4 

XVII 

36 

89 

0 0 0 

XVI 

779 

90 

• 0 0 

XVII 

21 

91 

• •4 

XIV 

761 

92 

0 0 0 

a* 

749 

93 

0 0 1 

11 

737 

94 

0 0 4 

XV 

276 

95 

0 0 0 

II 

161 

96 

44« 

t1 

773 

97 

0 •« 

1) 

62 

98 

• •• 

•1 

106 

99 

• 0 4 

II 

941 

lOO 

0 0 4 

XVI 

21 

101 

• •• 

XV 

845 

102 

• ■ 0 

19 

839 

103 

• •• 

XVI 

80 

104 

• 4 • 

If 

24 

105 

0 4 4 

9 9 

II 

29 

106 

• 0 0 

XVII 

857 

107 

• 4 4 

11 

901 

108 

44 t 

II 

864 

109 

0 4 4 

XV 

463 

110 

0 0 0 

XVII 

907 

111 

44 4 

XV 

12 

112 

• 4 4 

XVII 

903 

113 

• 1 • 

XIV 

762 

114 

40« 

XIV 

658 

115 

!•• 

XV 

140 

116 

0 » 4 

• 1 

669 

117 

• 1 a 

XVI 

491 

118 

4 44 

XVIII 

628 

119 

• • 

II 

529 

120 

• •• 

II 

582 

121 

• •• 

XVII 

208 

122 

• 4 a 

XVI 

983 

123 

a a# 

X 

612 

124 

• •• 

XV 

285 

125 

4«4 

XVII 

388 

126 

• •« 

XIII 

344 


Cn’miTioZ. 


1 

Ml 

mi 

924 






/ 

\ 
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Bocord, Yol, XLFll, 

1912-CKmtnal~ 

oonold. 




Ind. 

Cas. 

Ko. 


Vol. 

Page. 

2 


XII 

615 

3 

• « • 

XIII 

209 

4 

« • » 


782 

5 

• • % 

XIV 

194 

6 

« «« 

91 

197 

7 

• • • 

XVII 

54 

8 

• • • 

XVI 

521 

9 

• « • 

XVIII 

265 

10 

• • • 

ft 

886 


Revenue, 


1 

• • • 

XIII 

18 

2 


XV 

926 

3 


ft 

937 

4 


ft 

942 

5 

« « • 

XVIT 

979 

6 

« •* 

91 

991 

7 


xviir 

66 


Punjab Weekly Reporter, 
Vol, VII, 1912—Civi7. 


1 

• • • 

XIIC 

290 

2 

• • • 


863 

3 

• • • 

n 

859 

4 


ft 

816 

5 

• • • 

ft 

86J. 

6 

• • • 

ft 

344 

7 

• •• 

ft 

405 

8 


ji 

857 

9 


ft 

852 

10 

• *e 

ft 

855 

11 

« • • 

ft 

850 

12 

* • • 

it 

314 

13 

« « • 

ft 

947 

14 

••• 

II 

953 

15 

• •e 

M 

28 

16 


XIV 

375 

17 

• ee 

M 

379 

18 

• ee 

XIII 

68 

19 

• •• 

ft 

77 

20 

••• 

If 

92 

21 

• • • 

If 

167 

22 

• • • 


180 

23 

• • • 

ft 

58 

24 

• • • 

ft 

445 

25 

• • • 

It 

955 

26 

• • • 

If 

967 

27 

• • • 

Aft 

960 

28 

• • • 

6 

29 


If 

f f 

171 

80 


tl 

62 

81 

• • • 


877 

82 


> r 

tl 

60 

88 


ft 

930 

84 


tl 

73 

86 


XIV 

468 

86 


xni 

20 

87 

• •e 

ft 

172 

86 

»ef 

XIV 

463 

88 


XUI 

27 
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Ind. Gas. 


No. 


Vol. 

Pago. 

40 

• «I 

XIV 

477 

41 

» * • 

It 

479 

42 

• •• 

XI 

523 

43 

»• « 

XIII 

32 

44 

• « • 

tl 

873 

45 


tf 

401 

46 

■ • • 

xr 

36 

47 

■ • » 

XIII 

348 

48 


*t 

298 

49 

1 ftf 

»> 

447 

50 

• • • 

tl 

695 

51 

• • • 

tl 

312 

52 

« • « 

tt 

408 

53 

• • • 

tl 

639 

54 

• • • 

XIV 

352 

55 


XIII 

647 

56 

• • • 

XIV 

495 i 

57 

• • « 

XIII 

448 

58 

» » » 

XIV 

624 

59 

• » • 

XIII 

720 

60 


ft 

3J9 

61 

(• « 

I* 

665 

62 

«• • 

ft 

709 

63 

• < • 

XIV 

247 

64 

• *» 

XIII 

719 

65 


XIV 

512 

66 

•»• 

XIII 

714 

67 

»• • 

ft 

oil 1 

68 

« 4 • 

tl 

428 ‘ 

69 

4 « 4 

It 

621 ; 

70 

« 4 4 

ft 

427 1 

71 

14 4 

XV 

193 

72 

4 4 4 

XIII 

650 

73 

• • 4 

XV 

192 

74 

• • • 

XIII 

430 

75 

« • • 

tt 

444 

76 

• 44 

f 1 

561 

77 

• • 4 

tt 

661 

78 

4 44 

>1 

433 

79 

4 4 4 

tf 

409 

80 

14 4 

XIV 

336 

81 

• • 4 

tt 

l008 

82 

«4 4 

XIII 

559 

83 

4 • * 

XV 

721 

84 

4 4 4 

ft 

725 

85 

» 4 • 

XIII 

421 

86 

• 44 

XIV 

782 

87 

««• 

XV 

187 

88 

• • • 

XIV 

783 

89 

• 44 

XIII 

556 

90 

44 4 

XIV 

789 

91 

• 44 

tt 

45 

92 

• 4 4 

If 

761 

93 

4 44 

W w 

It 

776 

94 

4«4 

XV 

876 

95 

■ 4 4 

tf 

877 

96 

• •• 

XIV 

486 

97 

• *4 

ff 

749 

98 

• 44 

XIII 

711 

99 

4*4 

XVI 

116 

100 

44 4 

ff 

119 

101 

4 • • 

f f 

122 

102 

• < • 

f f 

125 

103 

44 4 

xni 

649 
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Iiid. Cu8. 


No. 


Vol. 

Pago. 

104 

%%% 

XIV 

779 

105 

• 1 • 

11 

66 

100 

• • • 

XV 

62 

107 


XIV 

73 

108 

* • • 

XV 

122 

109 

• • * 

XIV 

332 

110 

• • • 

XV 

878 

111 

»• » 

tt 

660 

112 


XXV 

674 ' 

113 


tt 

40 1 

114 

• • • 

XIII 

316 

116 

•« » 

It 

326 : 

116 

% • ft 

XIV 

16 i 

117 

• • 1 

XV 

404 : 

118 

• • • 

XIV 

799 

1J9 

• • 1 

It 

252 

120 

1 e p 

tl 

284 

121 

14 9 

XV 

941 

122 

• ♦ 9 

XIV 

78 ; 

123 

1 ♦ • 

XVI 

127 ; 

124 

« • « 

XV 

556 1 

125 

ft • • 

XIII 

177 , 

126 


XVI 

488 1 

127 

ft ft • 

XIV 

150 ! 

128 

ft ft • 

XVI 

491 i 

129 

• • ft 

XIV 

70 : 

130 

• ft ft 

XV 

402 

131 

« « • 

XIII 

318 1 

132 

ft » » 

XV 

285 1 

133 

ft ft ft 

XIII 

343 1 

134 

ft • • 

XVI 

495 ; 

135 

ft ft ft 

XV 

266 

136 

ft ft « 

ft 

463 

137 

• ft • 

XIV 

566 t 

138 

• « 1 

XVI 

1 

0S4 

139 

ft ft • 

XIII 

564 ' 

140 

ft ft« 

XIV 

492 ' 

141 

• ft • 

It 

523 ' 

1 

142 

ft ft ft 

XV 

478 

143 

• • ft 

XIV 

561 

144 

« • 1 

XIII 

812 

145 

ft ft ft 

It 

526 • 

146 


XVI 

855 

147 

»1 ft 

f f 

867 

148 

ft • ft 

XIV 

232 1 

149 

ft ft ft 

xvr 

889 1 

150 

• 

ft ft ft 

XIV 

562 1 

151 

ftft4 
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Names of cases reported. 


Where reported 


o 

to 
rt cs 

OhO 


Abdal Aziz v. Basdeo Singh 
Abdul Gbafar v. Shiam Snndar Das 
Abdul Karim v. Allah Bakbsh 

Abdul Khadir y. Nagasarupu 
Abdul Kbalek v. Emperor 

Abdulla y. Mirthur 

Abdullah Khan y. Basbarat Hussain 


... I 


Achhru y. Emperor 
Adabala Mnthiyalu, In re 

Adusumilll Singarayadu y. Sayani Narayana* 
sami 

Agyaram v. Deorao 
Ahmadji y. Shahanohi 

Abmedbhoy y. Bombay Fire and Marine In¬ 
surance Co., Ltd. 


Ajumal y. Secretary of State 
Akbowli y. Tarak Nath Gbose 
Ala Singh y. Kbaik Singh 

All Mardan y« Bakar Khan 

AUahdad Khan y. Sant Ram ... i 

Amolak Shah y. Charan Das 
Anglo-Indian Trading Go., Ld. y, Gerald Frank 
Annamalay Ohetty y. Na IT Ma ... 


s. c. 10 A. L. .1, 183; 34 A. 604 
*Oudh Judl. Oommr.’s Court 
s. c. 197 P. W. R. 1912; 209 P. L 
R. 1912; 121 P. R. 1912 
8. c. (1912) M. W. N. 1004 
s. c. 17 C. W. N. 72; 13 Or. L. J 
877 

s. c. 23 M. L. J. 537; 12 M. L. T 
497; (1912) M. W. N. 1164 .. 

8. c. 17 C. W. N. 233; 13 M. L. T 
182; (1913) M. W. N. 131; 35 

A, 48 P ■ C« 

8. c. 13 Cr. L. J. 860; 8 P. W. R 
1913 Cr. 

a, c. 13 Cr. L. J. 739 

s. c. (1912) M. W. N. 915 
s. c. 8 K. L. R. 161 
8. c. 12 P. L. R. 1913 

s. c. 13 M. L. T. 11; 11 A. L. J. 42 
15 Bom. L. R. 19; (1913) M. W 
N. 61; 17 C. W, N. 269; 17 0, L 
J. 154; 24 M. L. J. 328 P. C... 
8. c. 6 S. L. R. 103 
3. c. 16 0. L, J, 328 
8. 0. 253 P. W. R. 1912; 257 P. L 
R. 1912 

8. c. 7 P. W. R. 1913; 27 P. L. R 
1913 

s. 0. 10 A. L. J. 606; 35 A. 74 
8. 0.16 P. W. R. 191.3 
s. c. (1912) M. W. N. 930 
s. c. 5 Bar. L. T. 157 


89 

333 

208 

399 

813 

429 


737 

796 

51 

273 

616 

378 


755 

37 

266 

392 

680 

486 

634 

256 

909 
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Names of cases reported. 


Where reported 


C3 e$ 

PhO 


Ardeshir Kavasji Karanjavalla, Jn re 

Armugba Mudeliar v. Yagamba Bai AmmaDi 
Arunacbella Chetti v. Mathu Chettiar ... 

Arunachella CheHiar v. Mutbiah Chettiar 
AruTjachellam Chetty V Prabhayya Chetty ... 
Aruuagiri Miidaliar v, tJthando Madali 

Aulia Khan v. Kaosbi Ram 
AzimaBibiv. Shamalanand 


Kala 


Aziz ud'diu v. Bbagwan Das 

Babaji Akoba v. Dattu Laxman 
Babui Bacha Kumar v. Babui Suraj 
Kumar 

Badri Persbad v. Civil Nazir of Ambala 
Badri Prasad v. Emperor 

Baggu Mai v. Emperor 


Baggu Simmauna v. Itragula Ghinnaya 

Bai Patma v. Ali Mahomed 

Bai Gulab v. Thakorlal 

Bai Ramkore v. Jaranadas 

Bajirao V Gulabftingh 

Balaji v. Hastiroal 

Balakrishna Pillay v. Nirayanaaawray Naidu... 
Balmukuud Sahai v. Tarini Singh 

Balthazar and Sons v. Burma Engineering and 
Trading Co. 

Bando Krishna Kanbargi v. Narsinha Konher 
Desbpande 

Bank of Bombay v. Nandlal Thaokerseydas 


Banwari Lai v. idus'inimat Rama 
Barkat Ram v. .Tagat Ram 
Barkatullah v. Sadho Kalwar 

• • • 

Basaveawaraswami v. Bellary Municipal Council 
Basawa Singh y. Bhagwan Kaur 

* a A 


3 . c. 14 Bom. L. R. 970; 13 Or. L. 
J. 84o 

9. c. 13 M. L. T. 227 

s. c. 23 M. L. J. 347 

*MaQ. High Court 

s. c. (1912) M. W. N. 1207 

s. c. 12 M. L. T. 311; (1912) M. 

W. N. 1136 
e. c. *25 P. W. R. 1913 
8. c. 17 C. W.N. 121; 13 M. L. T. 
159; (1913) M. W. N. 125; 11 A. 

L. J. 169P. e. 

8. c. 6 P. R. 1912 Rev,; 36 P. L. R. 
1913 

a. c. 14 Bom. L. R. 923; 37 B. 64... 

♦P. C, 

^Punjab Chief Court 

3. c. 10 A. L. J. 473; 13 Cr. L. J. 
861; 35 A. 63 

8. c. 254 P. L, R. 1912; 42 P. W. 

R. 1912 Or.; 13 Cr. L. J. 746 ... 
*Mad. High Court 
8. c. 14 Bom. L. R, 1178 
s. c. 14 Bom. L. R. 748; 36 B. 622 
a. c. 14 Bom. L. R. 766; 37 B. 18... 
8. c. 8 N. L. R 136 
8. C.8N. L. R. 188 

а. c. 12 M. L. T. 215 
s. c. 16 C. L. J. 360 

s. c. 5 Bur. L. T. 163 

8. c. 14 Bom. L. R. 861; 37 B. 42... 
e. c. 12 M. L. T. 616; (1913) M. W. 
N. 29; 15 Bom. L. R. 1; 24 M. L. 
J. 177; 17 C. L. J. 146; 17 0. W. 
N. 358 P. C. 

8, c. 10 A. L. J. 533 

б. c. 249 P. W, R. 1912 

a. c. 10 A. L. J, 42.Q; 13 Cr, L. j’. 
855 

a. c. 12 M. L. T. 405; 23 M. L. j’ 
479; (1912) M. W. N. 1080 
s. c, 181 P. W. R, 1912; 216 P. ij* 
R. 1912 


717 

323 

586 

758 

580 

242 

677 


758 

991 

642 

763 

751 

797 

58 

375 

946 

86 

95 

141 

893 

14 

343 

916 

210 


663 

915 

379 

791 

158 


• • • 


270 



Namos o£ cases reported. 


I 


Batok Nath Mandal v. Bepin Bihari Chaudhuri 
Behram Jang y. Soltanali 

Beni Pershad Keori v. Raj Kumar Chowbey... j 
Bhagavatty Peramal Pillay, Jn re ... « 

Bhagyandas v. Burjorji ... 1 

Bbagwati Prasad v. Bhagwati Prosad 
Bhioha Ram V. Bishambbar Nath ... i 

Bhogirath Chandra Mandal v. Sital Chandra 
Sarkar 

Bhojobarl Das Adbikari v. Bhagabati Dasi ... 
Bhnki Koeri v. Ram Khelwan Prosad 
Bhnra y. Ramrao 

Bhurohand Hunnraj Doshi y. Vira Champa 
Khachar 

Binapani Debi y. Sashibhnshan Sinha 
Bindhaohal Rai y. Gaya Ral 
Biprodas Pal Chaudhri y. Sarat Chandra Singha, 
Birj Lai y. Baa Ram ... | 

Bisheshar Bakhsh Singh y. Debt Bakhsh Singh 
Bissonath Prosad Malita y. Brindesri Prosad 
Singh 

Bommidi Bayyan Naida v. Bommidi Surya- 
naiayana 

Brahamdeo Narain y. Ramdown Singh 
Brij Indar Singh v. Bansi Lai 

Brij Lai y. Ram Rattan 

Badh Singh y. Ram Nath ... 

Chan Tha U y. Naw Bi 
GhandMal y. Sansar Chand 
Oharnock Collieries Co. Ld. v. Bholanath Dhar 
Chatturbhuj Patnaik y. Krishna Chandra 
Patnaik 

Chhatkn Rai y. Baldeo Shnkal 
Chidambara Madali y. Kozhandavela Mudali 
Chillamathn y. Mathadayar Servai 
Chimman Lai y. Sikandar Khan 
Ohoghatta y. Aso Mai 

Chokalingam Mndaliar y. Mahomed Sherifi ... 

Ohattan Lai y. Kanhaya Lai 

Collector of Ghazipar y. Balbhaddar Singh ... 

1 


Where reported. 

CM » 

0^3 

> 

. 

bO wj 
rt ea 

CMC 

8. c. 16 0. W. N. 976; 17 C. 

L. J. 


179 

* • 1 

90 

8. c, 14 Bom. L. R. 1106 

• • • 

739 

8. c. 16 C. L. J. 1‘24 

• • • 

111 

8. c. 13 Or. L. J. 862 

• 1 1 

798 

8. c. 14 Bom. L. R. 807 

« « • 

152 

8. c. 11 A. L. J. 76 

• • • 

846 

s. c. 16 0. L. .J. 527 

• « • 

967 

8. c. 16 0. W. N. 955 


15 

#Cal. High Coart 


494 

8. c. 17 C. W. N. 311 


646 

s. c. 8 N. L. R. 154 


366 

s. c. 14 Bom. L. R. 787; 37 B. 32... 

142 

B. 0. 16 C. L. J. 133 


119 

♦All. High Court 

II* 

290 

H. c. 16 0. L. J. 209 

* • 1 

168 

3. c. 10 A. L. J. 399 

1 1 • 

292 

♦Oadh Jadl. Comrar.’s Court 

I 1 • 

329 

♦Cal. High Court 

• • • 

1 

.677 

s. 0 . 12 M. L. T. 500; 23 M. 

L. J. 


543; (1913) M. W. N. 1 F 

. B. 

445 

8. c. 16 0. L. J. 139 

• I I 

125 

8. c. 88 P. R. 1912; 218 P. 

L. R. 


1912; 230 P. W. R. 1912 

• • • 

36 

♦Punjab Chief Court 

• 1 • 1 

581 

8. c. 251 P. W. R. 1912; 126 

P. R. 


1912 

• • • 

388 

8. C. 5 Bur. L. T. 170 

• * « 

956 

8. c. 16 P. L. R. 1913 

• » 4 

311 

8. 0. 39 C. 810 

• • • 

976 

s. c, 16 0. L. J. 335; 17 0. 

W. N. 


442 

• • » 

276 

s. c. 10 A. L. J. 330; 34 A. 659 ... 

340 

3 . c. (1912) M. W. N. 1003 

• * 1 

395 

♦Mad. High Court 

• • • 

740 

8 . c. 10 A. L. J. 387 

« » • 

641 

♦Punjab Chief Court 

• • • 

371 

8 . 0. (1912) M. W. N. 1212 ; 12 


M. L. T. 594; 23 M. L. J. 680 ... 

894 

s. c. 10 A. L. J. 478 

• • • 

836 

8. c. 10 A. L. J. 234 

• • • 

25 


I 







Names o£ cases reported. 



Coopoosami Chetty v. Daraisamy Chetty ... ( 
Ootha Krishnasawmy Chetty v. Sitaram Chetty, 


• • • 






Oonrt of Wards v. Ilahi Bakbsh 
Crowdy v. O'Reilly 

B’Silva, Mies M. J. v. Minizis, Miss D. J. S. 
Oaji V. Rukhma 
Dalip Narayan Singh v. Chait Narayan Singh 
Dalip Narajan Singh v. Chait Naraia Singh... 
Dar Bux v. Dar Meah 
Debi Prosad v. Emperor 


• • 


• • « 


Deokinandan Peishad v. Bindeshwari Parshad 
Deputy Commissioner, Fj zabad v. Q-ur Dayal 
Singh 

Deputy Legal Remembrancer v. Kadir Mirza 


Dbarani Mudali v. Meenamba Bai 
Dhondu Dagdu Patil v. Secretary of State 
Dhnramsi Morarji Goculdas, In re 
DigambarNanda V. Secretary of State 
Dilan Singh t. Emperor 
Dinabandbu Nandi v. Mashuda Khatun 
Dost Muhammad v. AUaf Husain Khan 
Durai Rajah Mudaliar v. Vadivelu 


s. c. (1912) M. W. N. 1220 
s. c. 23 M, L. J. 335; (1912) M, 
N. 967 

8. c. 1 P. W. R. 1913 P. C. 

8. c. 16 C. L. J. 417 

8. c. 14 Bom. L. R. 1207 

s. c. 8 N. L. R. 159 

s. c. 16 C. L. J. 395 

3. c. 16 C. L. J. 401 

a. c. 5 Bur. L. T. 165; 6 L. B. R. 

8. c. 10 A. h. J. 361; 13 Cr. L. 

829; 35 A. 8 
*All. High Court 


• • • 


W. 


• • • 






* « • 


• • • 


60 

J. 


Dutt, K. B. 7. Gostha Behary Bhuiya 


• « » 


• • • 




•« « 


• • • 


• • « 


t • « 


• » • 


Dnarkanath Amril 7. Mahadev Balkrishna 
Eastern Mortgage and Agency Co. Ld. v. Fakiir 
uddin Mahomed Chowdhury 

Eastern Mortgage and Agency Co., Ld. v. 
Rakea Khatun 

Eknabh Pandoba Kosti v, Dagduram 
Emperor v. Abdnl Hahiman Momiu 


■ V. Alibbai Miabhai 

• V. Allahrakhio 
- V. Brian Bonbam Carter 

'• V. Budbankhan 

V. Chagan Rajaram 
V. Chanda Singh 


* 9 » 


• ■ « 


f • • 


• • • 




• • • 


• • • 


s. c. 15 0. C. 311 
8. c. 13 Cr. L. J. 784; 17 0. W. N. 
c31 

8. 0. 12 M. L. T. 592 
8. c. 14 Bom. L. R. 949; 37 B. 101 
B. c. 14 Bom. L. R. 1031 
8. c. 16 G. L. J. 381 
8. c. 13 Cr. L. J. 826 
8. c. 16 C. L. J. 318 
*A11. High Court 
s. c. 5 Bur. L. T. 159; 6 L. B. R. 
61 

s. c. 16 C. W, N. 1006; 16 0. L. 3. 
379 

a. c. 14 Bom. L. R. 938; 37 B. 91 
8. c. 17 0. W. N. 1 


• • » 


• • t 




• « f 


» I » 


» • » 


• • • 


• « « 


• 4 « 


• • • 


• • 4 


8. c. 16 0. W. N. 997 
8. c. 14 Bom. L. R. 750; 36 B. 624 
3. c. 14 Bom. L. R-. 891; 13 Cr. L 
J. 786 

3. c. 14 Bom. L. R. 875; 13 Cr. l’ 
J. 787 

s. c. 6 S. L. R. 101; 13 Cr. L. 3. 780 
B. c. 13 Cr. L. J. 815; 9 P. W R 
1913 Cr. F. B. 

8. c. U Bom. L. R. 893; 13 Cr. L. 
J. 793 

s. 0. GS. L. R. 116; 13 Cr.L.J. 750 
8. 0. 13 Cr. L. J. 737; 7 P. L R 
1913; 43 P. W. R. 1913 Or 


• • i 


513 

744 

966 

972 

378 

9z7 

931 

930 

573 

523 

464 

416 

617 

673 

730 

917 

570 

263 

512 

911 

207 

661 

849 

202 - 

87 

530 

531 
412 

559 

537 

62 

49 




Names of cases reported. 


Where ronorted. 
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Emperor V. Chandabhai 

- V. ChanniDg Arnold 

- V. Chimanlal Jagjlvan 

- V. Dadabhai 

— V. Gauesh Narayan Dikshit 

- V. Gangaram 

'■ V. Gulshah 

- —- V. Infcya Salabatkhan 

■ V. Isardas 
——•• V. latlingapa 

-— V. Kisan Kevji 

—V, Koya Hansji 

—— - V. Lallabhal 

- V. Naga Tima 

—*—• V. Paimal Nai 

— V. Tafcia Mahadey 

—— V. Tirithdas 

— y, Vishnu Balkrishna Bam ... 

Era Apena y. Era Swami 

Faiz Muhammad y. Secretary of State 

FateH Bahadur y. Lalta Fershad 
Gadadhar Ghose y. Midnapur Zemindari Co., Ld 
Gaffur Saheb y. Moosa Saheb ... 

Gaji y. Jumanshah 
Ganapathi Aiyar y. Siyamalai 

Ganeshdas y. Musammat Nimbi 
Ganeshlal y. Dhondiba 
Ganga Singh v. Emperor 


s. c. 14 Bom. L. R. 1160; 13 Cr. h. 
J. 904 

s. 0 . 5 Bur. L. T. 239; 13 Cr. L. J. 

877; 6 li. B. R. 129 F. B. ... 
8. c. 14 Bom. L. R. 876; 13 Or. L. 
J. 790 

s. c. 14 Bom. L. R. 882; 13 Or. L. 
J. 788 

s. c. 14 Bom. L. R. 972; 13 Cr. L. 
J. 833 

s. c. 14 Bom. L. R. 1163; 13 Cr. L. 
J. 912 

8. c. 6 S. L. R. 121; 13 Cr. h. J. 766 
d. c. 14 Bom. li. R. 897; 13 Cr, L. 
J. 842 

8. c. 6 S. L. R. 106; 13 Cr. L. J. 767 
s. 0 . 14 Bom. L. R. 887; 13 Cr. L. 
J. 793 

s. c. 14 Bom. L. R. 713; 13 Cr. L. 
J. 743 

8. c. 14 Bom. L. R. 964; 13 Cr, L. 
J. 860 

S. C. l4 Bom. L. R. 960; 13 Cr. Ij. 
J. 855 

a. c. 14 Bora. L. R. 956; 13 Cr. L. 
J. 853 

8. c. 10 A. L. J. 351; 13 Cr. L. J. 
827 

s. 0 . 14 Bom. L. R. 961; 13 Or. L. 
J. 858 

8. c. 6 S. L. R. 120; 13 Cr. L. J. 771 
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- ■ ' ■ — •» ' " by tenant 682 

. ■■ - ...I. — — of tenancy 654 

Abatement of rent *73 

of suit—Death of wrong-doer—Tort 


• ^ ^ ^ VV4 \ ^ % tr • ~ ^ ..... 

—Suit for daiitajjes for wrongful distraint^Action 
commenced against wrong^doer—Actio personalis 
moritur cnirt persona —Scope of doctrine-Sow fur 
appl\cable to India—Act Xll of 1855, s. 2. 

The only cases in which, apart from questions of 
breach of contract, express or implied, a remedy for 
a wronf^ul act can be pursued against the estate ot a 
deceased who has done the act, are those in which 
the property or proceeds or the value of 
belonging to another have been appropriated by 
the deceased person and added to his own estate or 

An action for damages for distraint illegally levied 

by a person on certain moveables belonging to the 
plaintiff, some of xvhich either perished or deteriorated 
owing to the negligence of the defendant’s servants 
while the rest were misappropriated by the servants, 
is not in the nature of a suit for the recovery ot 
speci&c moveables' appropriated by the defendant or 

their value. . . ,. 

To such an action the maxim actio personalis mort- 

fur cum persona' applies, in the absence of any statu¬ 
tory provision to the contrary. 

Sec^bion 2 of Act XII of 1855 has no application 
to a suit instituted against the wrong-doer birnself 
in his life-time. Such a suit abates on the death ot 
the wrong-doer. Saeat Ohandea Rot v. RATOBOnnii^ 
360.L.J.271 

■Suit for recovery of rent 


againet fixed-rate tenants—Death of one tenant during 
pendency of appeal —Joint and several liahtlity. 

The liability df flxed-rate tenants in respe^of the 
rent of their holding is joint and several. Where a 
suifc'is brought against fixed-rate tenants for recovery 
of rent and one of them dies during the pendency of 
an appeal against them and no attempt is mane to 
bring the le^al representatives of the deceased on the 
record, the appeal abates only as far as the deceased 
respondent tenant is concerned and the liability ot 
the other? is, npt .affected. Abdul Aziz v. Basdeo 
Singh, 10 A. L. J. 183; 34 A. 604 0^ 

Ab^blUCte occupancy-holding—Widow’s esta^ 


Accounts. Sec PAKT.NKESltlP. 

_ Mutual, open and current accounts, test 

jor determining —Loni’faftou. 

The test for dotennining whether accounts are 
mutual, open and current, is whether there were 
mutual demands aud not mere payment by one 
party to tlio other on account of a debt due by the 
former to tlio latter. The fact that balances were 
constantly shifting, sometimes in favour of one party 
and sometimes in that of the other, affords no real 
test of mutu.alitv, though this would be an important 
matter in considering whether there were mutual 
demands. Thuppati Veeri Chetti u. Moluou^m 
Rbnganayakulu Aiyab, 23 M. L. J. 516 

Acknowlccjg'tticnt. See Limitation Act, 

Acquiescence— Adoption without father'^c^^- 

sent 


Ab^ab *^^» 

practiw 


-Custom —Alienation 
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\. Sec Bombay Abkari Act 
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LiEp Act. 
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XVIII. See Central Provinces Land 
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IX. See Central Provinces Tenancy 
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Act XII Of 1855, s. 2 
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Adjournment-Sessions case-Practo 797 

Administration — Debt due from testator— 
Legacy of equal sum—Right to debt and legacy— 
Suit by legatee —Administration of whole estate 
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-, letters of. See Letters op 
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--• See Probate and Adminis¬ 
tration Act. 

Admissibility, See Evidence Act, s. 92. 
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of collection papers 
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Ad in ISSlOn —Holovauoy 


Adverse possession —concld. 


Adoption. Seo Custom —iVi)oi‘TioN; Uinuu Law 

—Adoption’. otrt 

■ ■■ ——Kepudintiou of udoptioii 350 

-i..-.. of daughter—Naikiu 

■ --without father’s oonaout nob valid 962 


Adverse possession against mortgagor — 
Whether extinguishes mortgage security 632 

-Joint property — Suit for 

partition by ouo co*sharer—Decroo ascertaining 
plaintiff’s share -Co-parcenary between dofondunts 
not destroyed—Exclusion to knowledge of co-pai^ 

oeaet 642 

Non-payment of rent 943 
Non-payment of rent for 


12 years 


■PujaH 


- - . ' -■ — --Possession of after-acquired 

immoveable property by insolvent—Adverse to 

Ofilcial Assignee 14 

— - - --Property held by widow— 

Suit by reversioner after death of widow 136 

■ ■ ' - ——-Streets and drains in Muni¬ 
cipal towos 158 

" ■ - - Co-sluirers — Hindu, Law — 

Joint iamily properly-One co-sharer in possession 
for all—Alienation by co-sharer in possession — Con- 
tiniuince of alienor in possession,—Knowledge of 
exclusion—Limitation Act (X.V of 1877>^, Sch. II, 
Arts. 127, 144. 

A. and B. were members of a joint Hindu family. 
A. held possession on behalf of himself and his 
co-parcener till 1830, when A. sold the property to 
a stranger C. A., however, continued in possession 
and passed a rent-note in favour of his vendee, C. 
There was nothing in the circumstances to put B. on 
notice that any change of possession had occurred 
or that his title was in any way imperilled. 

In 1906, B. sued for possession of his share by 
partition: 

Held, (1) that the suit was not barred by limita¬ 
tion; 

(21 that before the alienation, the possession of 
A, was more or less of a fiduciary character and it 
was the possession of all the co-sharers; it could 
not begin to be adverse without intimation by the 
co-parcener in possession conveyed to the other co¬ 
parcener that he intended to exclude him. 

Per Chandavarkar, /.—The question of adverse 
possession between co-parceners tnf«r se is governed 
by Article 127/of the Limitation Act. Article 111 
applies where the question is as between a co¬ 
parcener in a joint Hindu family and a stranger 
to it. 

If a co-parcener has alienated property belonging 
to the family, so as to exclude other co-parceners 
from it, adverse possession in favour of the alienee 
begins to run from the date of alienation and the 
consequent exclusion of the co-parceners. 

The law is that the Court is always too loth to 
bold adverse possession proved where the possession 
is equivocal in character. 

Per Batchelor, J. —To constitute an adverse pos¬ 
session a^inst the real owner, possession must be 
in SQme-way or other ostensibly adverse. Malkappa 
SOP ipHA^BASAPAOOWOA V. MPDKAPPA BASAPPA MdDI- 

9ATI>aB| 14 Bom. L. B. 931; 37 B. 84 657 


- ■ ■ - - - - Ilf liinHiitloii - (funs 

DM plaintiff (i> prorc that his suit is ivHhin tiiiu- — 
/iMC/iOM-pwir/mxi’i *—Syinholical possession —Li inila- 
lion to ran from date of synihnlieal pnssession. 

When a suit for ^losscssioii is met by a [iloa of ad- 
vorac posaossiem iluring tlio iimitntiou piTioil, tho 
qtioslion of Hiailation iMH'utUL'S a (|ii(.‘st.ioii of titto aiul 
tho plaintiff must first, prima facie, furnish proof of 
subsisting title at the dnte of the ooninieiiconKMit of 
his suit bt'foro tho dofojulaat is ro(juircd to establish 
his adverse possession. 

Wliero an auctiou-purcliaser at a Court sale has 
obtained syinbolioal possession, he or liis assigns may 
sue tho jtidgim.Mit-det)tor for aetu.il posscssior. witliia 
12 years from tho date of obtaining such symbolical 
possession, ilusnininnt Sondar v. Saraswati 518 

A^ra Tenancy Act (11 of 1901), s. 4 

656 

-SS. 77, 167, 193- 

Appeal to District Judge —Limitation —Limitation 
Act (IX of 1908), s. 29 (M, Sch. /, .-irt. l.o2. 

The period of liinitutiou for an appeal to tlie Dis¬ 
trict Judge under Agra Tenancy Act, 1901, is thirty 
days. 

Such an appe.il is governed by the procedure pres¬ 
cribed by the Code of Civil Procedure and by the 
limitation proscribed under Article 152 of the Limi¬ 
tation Act. Ram Lal v. Amar Chand, 10 A. L J. 
535 


■ — —--- — Si 94 —Co-sharers declin¬ 

ing to join as co-plnintifls for rccovenj of rent — 
Maintainability of suit by one co-sharer alone. 

Under tho Agra Tenancy Act, one of the several joint 
co-sharers can bring a suit for tho recovery of rent to 
the extent of his share on the refusal by the other 
co-sharers to join him as co-plaintiffs. Fateh Baha¬ 
dur V. Lalta Pershad 483 

-— -'■ Si 95--Satf between rival 

claimants to occupancy holding — Jurisdiction—Civil 
or Revenue Court. 

The question of title to a tenancy arising between 
rival claimants to that tenancy is a question which is 
cognizable by a Civil Court. 

Such a question is not a matter which can be deter¬ 
mined under section 95 of the Tenancy Act. Jagar 
Nath v. Ajudhya Singh, 10 A. L. J. 408; 34 A. 14 

376 

— -—-Si IS^—Practice — Bur¬ 

den of proof—Suit by co-sharer against lambardar 
for share of profits—North-Western Provinces Rent 
Act (Z/f of 188l), s. 209. 

In a suit by a co-sharer for his share of profits 
against the lambardar under section 164 of the Agra 
Tenancy Act, the burden of proof is, in the first in- 
stance, on the plaintiff, who is required to produce 
some general evidence of negligence on the part of 
the lambardar, such as evidence that a very large 
percentage of the rent has remained uncollected. 

If this is proved, it is then for the lambardar to 
explain why so large a percentage has remained un¬ 
collected and, in the absence of a satisfactory explana¬ 
tion, the burden of proving the real profits of tho 
property is shifted on to him. 

Where it is proved that a very large percentage of 
the rent remained uncollected, and the lambardar ad¬ 
mitted he had kept no accounts and had nob had aU 
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A^ra Tenancy Act-concKi. 

the collections entered in the pafwari'ssi'iha, rhe bur- 

don of proof is shifted on to the to sho%v 

wliy so largo a sum remained uncollected. 

the practice in this respect has been the same 
under the Agi a Tenancy Act as it was under the old 
Rent Act. The moaning of section IGl of theformor 
Act is practically the same as that of section 20S) of 

the Kent Act. filiTHAN’L ai. v- iIizA.it Lal, 10 A-L, 
J.529 914 

-SS. 167, 193 653 

__— —- S. 202 —Defendant to 


civil suit establishing his tenancy in Revenue Cowrl, 
during the pendency oj civil suit — Ci''il Court 
hound Inj decision oj Revenne Court -Sir, whether it 
loses its character as such by planting groves thereon. 
A defendant to a ciril suit pleaded tenancy and, 
while the civil suit was still pending, got his tenancy 
determined by the Revenue Court by means of a 
separate suit: 

Held, that the decision of the Revenue Court was 
binding on the Civil Court. 

Tlic planting of trees on a sir holding does not 
necessarily mean that the land loses its character as 
such. Shiam Lai. r. A.sant Ram 302 

s. 202, scope of— 


Procedure—(Question not material — Mortgage unregis- 
terod. 

A. brought a suit for redemption of a particular plot 
of land mortgaged by an unregistered mortgage-deed. 
The sum secured under the mortgage was Rs. 100. The 
defendant pleaded that he was an occupancy-tenant 
of the land and not a mortgagee. 

Held, that in view of the fact that the mortgage 
was an unregistered one and could not, therefor-e, 
be enforced, section 202 of tho Agra Tenancy Act 
had no application. Gauri Rai v. Manohar Tbm, 10 
A. L. J.513 520 

AgriCU ItU rist, definition of 670 

Alfenation. See Custo.\i—Alibnation; Hindu 
Law-Ai-ienation ; Hindu Law-Joint Family j 
Hindu Law—Widow. 

■ 'Invalid alienation Right of alienee to 
sue for possession. 

An alienee, who obtains no valid rights under his 
uIiei\atioD,cannot maintain a suit for possession of the 
property. Koolappa Rowthar v. Appu Asari 736 

Allahabad General Civil Courts 
Rules, 191 I, Ch. XXI, r. 37 


Allahabad High Court Rules, Ch. 

j^y/ f I*• ^3 


Alteration, material—Pro-aote 281 

“ of decreet See Decree, alter¬ 

ation OP. 

Amendment of decree. Sce decree 

Amendment op, ^ 

Of plaint. See Plaint, AMEND. 

t^CCOI^d after didmissal of 


MENT. 


appeal 

Ancestral property-Bnrden of proof 


Annual—Damages done to crops by cattle—Lia¬ 
bility of ownev—Negligence—Property adjoining 
higliway—Fencing 899 

Appeal. See Plb.viungs. 

_—-Appellate Court—Conflicting evidence— 


Gi’ound of appeal 

Anpoiiitment of otiicial liquidator—Wishes 


» 4 A 

of creditors — Discretion—Powers of Appelate 
Court 


-by Secretary of State against Court’s award 

—Couit-fec 764 

-Decision on issues relating to misjoinder, 


limitation and jurisdiction—Suit for mesne profits 
— Refii.sal to draw up preliminary decree 637 

- .-Costs assessed on wrong principle 418 

Court’s order under section 49, Land Acquisi 

I 17 


tion Act 


Discharge or removal of Receiver—Inherent 


power of Court—Execution by Appellate 
Practice 


■-Direction by Court to Receiver to pay money 
to mortgagor to prefer appeal from mortgage- 
decree—Grder of Court, whethei justifiable—Order, 
whether appealable 849 

dismissed in absence of both parties— 
toration 


-Extension of time fixed by pre-eraptioni de¬ 
cree 912 

- - — --Ilindn widow withdrawing appeal—Subse¬ 
quent suit by reversioners —Effect on question of 
res Judicata 866 

—Land Acquisition award — Claim of objector 
absurdly exorbitant —Ad valorem fee 901 

- in land acquisition case—High Court’s dec! 

sion 


-No appeal unless given by Law—Order se^, 

ting aside award 902 

661 


Order granting review 
Order to furnish security and submit account 

361 

--Passing decree in terms of award before ex¬ 
piry of period of 10 days from submission thereof ! 

43r 

Plaintiff’s suit dismissed by Assistant Collec 


tor as not proved 

Plea not raised before the first Court—Plea 


raised but not put in issue by first Court—Point 
taken in grounds of appeal 


Pleader’s fee—Preliminary decree adjudicat¬ 
ing a party as agriculturist—Appeal to High Court 

964 

-Power of Court to make order of remand in 

appeal 891 

-Power of High Court to direct re-trial’ of 

appeal <^9 

Provision in decree for payment of purchase- 


money within certain time—Payment'not tnade 


- Res judicata —Object of doctrine-^Oross suits 

—Appeal from decision in one suit only ' 860 




Jrriil 


OBNBRAL 


Plteal-oontd. 

Sdatenod of one month's imprisonmenl under 
snore sections than one—Seuteuoea to run con> 
dnrrentljr—A.ppeal| whether lies to Sesaiona Court 

813 

Sentence‘of G months' iinprisoninent on each 


^ two Qounta bjPreaidenoy Mnj^istrato—Sontencos 
tp run oonourrently 531 

Suit found time-barred—Pleadings 638 

•Summons returned unservod—TIinu given to 
..appellant to take further steps—No steps taken 
within time—Power of Court to proceed to decide 

dppoal 2 94 


to District Judge—Limitation 

- - .1 — rTrial of seyeral accused by Magistrate first 
olaas—Some acquitted, others onviotod^Appeal 
' by ooDviots to Se ssioQS Judge—Power of Sessions 
Jvi^RO to direct oommitmeat of acquitted person^ 
for murder on same facts—Commitment under 
hdireotion 54 

-ilfemorandam of appeal not accompanied 6 j/ 
copy u( decree appealed against, though decree h’(ts 
in existence when appeal filed—Copy of decree given 
to Vakil but not filed—Subsequent death of Vakil — 
Appeal ordered to be admitted after time ^Sufficient 
cause—liimitation Act (XV of 1877.^, s. 5. 

The omission to file a copy of the decree appealed 
against, along with the memorandum cf appeal, 
is a fatal defect, and the Court has no power under 
the Code to exempt the appellant from producing a 
copy. 

Where an appellant obtained a copy of the decree 
to be appealed against and made it over in proper 
time to a Vakil who filed the appeal, but b.f mistake, 
tho'precise nature of which could not be explained as 
the Vakil had'since then died, the copy was not filed 
with the memorandum, the High Court, at the time 
of the hearing of the appeal, accepted the copy of 
the decree by extending the time for filing the 
appeal under . seotion 5 of the Limitation Act. Pro- 
soN:fo KnuARi Djsbi v. Rau Chandra Singha, 17 C. 
Lv J. 66 


- ■JAemorpiV'^um. of appeal not accompanied by 

, copy^ of .decree, appealed against, though decree in 
existence fxhen appeal was filed—MiS’Slatement at 
Spot of memorandum of appeal—Civil Procedure Code 
: (Act XIV of 1882;,. as, 641, 690—Pro6a/e and Ad- 
ininistratipn .Aef/V 0 /I 88 I;, a. 86—Limitation Act 
, exv of 18‘I7J,S.. 6. 

decree., was made in a Prpbate case by a Die- 
tnot Jndge on August 9bh, 1899. On August 14th, 
the decree was drawn up. On November l)0th a 
mft<noxan,dam of appeal, without a copy of the dec¬ 
ree,, .filed, in the High Court but there was a note 
by.ithe. appellant’s Vakil that no decree had been 
prepared. The. appeal was admitted by the High 
Ccort .in pousequence of the statement of the 

Yakih 

Held, that the. memprandum of appeal was bad as 
thei., provisiooB of section 541, read with seotion 590 
of the piyi! Frocednre Code and section 86 of the 
Apd,^ AdxuinUtration Act, 1881, had not been 
.because, a copy of the decree, ap- 
npt filed with the memorandum 
. was no appeal which could 
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bo properly ontertainod by the High Court, and ns 
no sutHoiout eniiso wns shown for oxtendiug the tiino 
for nppoiiling untiur soctiun 6 of the Liiuitation Act, 
tho nppoul was disniissod. Hkm Chandra Baksiii 
r, Jamuh CiiANDiiA Uaksui, 10 C- L. J. 110 99 

-—‘—Memoi'amlum of appeal not accompanied it/ 
copy of decree appealed against, though decree avi.v 
in existence when appeal was filed -Mis-stafeinont 
in memorandum of appeal—Civil Procedure Code 
(Act V of 1908;, (). XLI, r. 1 (1). 

Wliero a copy of the decree appealed against was 
not altnohod to the memoraudmn of appeal as 
required by Order XLI, rule 1 (1) and the Vakil 
for tho appellant stated that the decree had not 
been drawn up, although, us a matter of fact, the 
decree was in existence when tlio appeal was 
filed: 

Held, that the memorandum of appeal must bo 
rejected. Binapani Debi v. Shashibhushan Sinha. 
16 C. L. J. 133 I 19 

Order determining valuation of immoveable 
property to be entered tn sale proclamation, if appeal- 
able — Civil Procedure Code (Act V of IQO'SJ, ss. 2, 
47, 0. XXI, r. 66. 

An order determining the value of the immoveable 
properties, to be entered in the sale proclamation by 
the executing Court, under Order XXl, rule 66 of 
the Civil Procedure Code, is not appealable. Pancii 
D oAB Thakar V. Mani Radt, 16 C. V7. N. 970 88 

Appeal, Second. See Small Cause Suit. 

----Declaratory suit—Power to 

interfere %vith discretion of lower Courts 315 

I ■ . — Decision settling fair rent 

587 

- — -New plea 243 

-- ■ —-Order allowing or rejecting ap¬ 
plication for setting aside sale 884 

— -- —-Question of law or fact-Proof 

of ivakf 303 

— - —-Question of fact—Reasonable 

compensation. 

The question as to what is reasonable compensation 
is a question of fact and cannot be interfered with 
in second appeal by the High Court. Sampat Rai v. 
Ram Pershad 517 

■ ■ " - -- Small Cause suit—Suit for re¬ 

covery of rent with incidental prayer for declaration 
of right. 

Where in a suit for the recovery of rent, there is a 
prayer for a declaration of right, but no separate 
Court-fee is paid therefor, such prayer should be 
treated as merely incidental to the prayer for rent. 

Such a salt is of Small Cause nature and no second 
appeal lies in the case. Vsera Raghava Itrngab v. 
Vellai Mooppai, 23 M. L. J. 517 704 

— — Title suit ~ Finding of lower 
Appellate Court that plaintiff’s suit is not ban'ed — 
Sufficiency of finding -Remand by sigle Judge- 
Appeal coming on for hearing before Division Bench- 
Disposal of appeal by Division^Bench. 

In a suit for possession of land, the lower Appellate 
Court said on the question of limitation: "It docs 
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Appeal— conoid. 


not appear that tho plaintiff’s claim for possession is 
burred.” On appeal to the Ht"h Court, a sitif'lo 
Jud<re h?ld that a mere statement of this sort was 
not sulHeient. but tliat the lower Appellate Court was 
boan*l to K''’® some reasons for the hudinpr- U*. 
therefore, remanded the issue so that a proper lindmir 
mi.dit be arrived at ou the question of limitation, and 
the appeal was kept ou the file of the Court. 

0,1 roman.l, the lower Appellate ( ourt fouiul that the 
nlaintiff was not in possession within 12 years before 
Oie suit. The appeal tlien came on for liearinj? be- 
fore tl.o same lerned Jiulire who referred it to the 

Division Bench for disposal: 

}lehl that the tirst tindin}? of the lower Appellate 
Court on tlio question of Umitatiou was sarticieiit, anil 
that the remand order should not have been made. 
Hjatonnbssa Biui r. Kailasii Chanura Saha, lb 

C. L. J. 253 

Approver. See Crim[Nat. Procrduhe Code, s. 


Arbitration. See Arbitration Act; Civit. 

pROCEiiCRE Cope, 1908, ScH. 11. 

__Award—Separable parts of award— 

Void and valid portions—Court discoveriu" before 
decree its incompetency to try suit -Dismissal of 
suit—Amount of compensation—Apportionment- 

Estoppel 684 

_ ——-Reference for minor to arbitration — 

Superseding arbitration 388 

---, agreement to refer to—Arhitraforfi 

appointed but umvillimj to net—Reference to other 
arbitrators —Aitiard inoperative—Specific Relief Arf 
(I of 1877), s. 21—When bars suit. 

Certain matters in dispute were referred to three 
named arbitrators, two of whom were unwilling to 
act: the agreement to refer to arbitration contained no 
provision to appoint arbitrators in the room of those 
unwilling to act t 

Held, that the agreement was inoperative and of no 
effect. Jaitum Bi f. Nabi Saheb, 12 M. L. T. 348; 
(1912) M. W. N. 957; 21 M. L. J. 15 389 


■ ' “ Award of arbiiraton made out of Court- 

Filing of award —Absence of reference in aboard 
to a matter in dispute—Duty of Court to remit 
aivard—Acting in excess of jurisdiction—Right of 
arbitrators to ignore any matter—.Ibundonmenl of 
claim. 

Per Sudosiru Aij/fir, J., (confirming the order of 
the ioiuer Conit ).—An award of arbitrators is not 
a reasoned judicial decision and the arbitrators need 
not give reasons for their decision, aud may even 
ignore any position advanced by tho parties. 

Arbitrators are not bound to decide a point, if 
the parties showed by thoir conduct that they did not 
want a Formal decision thereon. 

Tlie Court, in filing an award wheroiu the arbi¬ 
trators have failed to give a decision on any matter, 
the subject of dispute, cannot be deemed to have 
e.Kercised a jurisdiction not vested in it by law. or to 
have failed to exercise a jurisdiction vested in it by 
law. 

Per •‘^Jindarn Aiynr, J .—Arbitrators are bound 
to decide all matters in dispute in their award 
and their failure to do so cannot be con- 
doned because the Court, on the merits, does not 
sustain the contention which was not dealt with by 
them. 


Arbitration— oontd. 

The Court, iu filing an award, wherein a subject of 
dispute has not been dooideil, acts with material 
irregularity and fail.s to exorcise a jurisdiction vested 
iu it to remit the award. . , r i. l. 

If the p.irtics abamlon any claim before the arbi- 
trator.s, that need not appear in the award; the 
award woul.l not bo vitiated by absence of reference 
thereto, but it may be proved by the evidence of the 
arbitrators, Purushotama Das Pragji Sait u. J|TA 
Bk.u Nau.ii, (1912) M. \V. N. 1076 33 

_ _ Award—Decree—based on award if np. 

penlnhle on ground that there was no valid award ^ 
AppIicafion to set aside aioarcl —Period of limitation, 
if Court can extend-'if on application has been 
mode to set aside award,” yneaning of—Civil Pro¬ 
cedure Code (ActXirofl882J,s.6n-Limitation 
Act (IX of 1903;, s. 5, Sch. I, Art. 168. 

A decree based upon an award is not open to 
appeal on the ground that there was no aivard valid 
in law. 

Under section .5 of tho Limitation Act, the Court 
has noauthoritv to receive an application to set aside 
an award after the time prescribed by Article 158 of 
tho Act. It is not competent to the Court to extend 
the time prescribed by that Article. 

The expression “if no application has been made 
to set aside the award” in section 522 of the Civil 
Procedure Code is comprehensive enough to recover 
the case of an application to set aside the award on 
the ground that there was no award valid in law, 
and refers to a contingency other than the remis¬ 
sion of an award. Sdrya Narain Jha i’. Banwari 
Jha, 7 

- 'Award made within time fixed hut 

reaching Couit late—Arbitration superseded before 
receipt of award—On receipt of award supersession 
order sH a.side-Sarpanch, meaning of — Award 
invalid if not made by all arbitrators—Illegal and 
void award—Judicial notice by Court of illegal 
award — Civil Procedure Code {Act V of 1908), Sch. 
If, cl. 8 —Limitation Act (IK of 1908), Sch. £, Art. 
158. 

An order of supersession, under paragraph 8 of Sche¬ 
dule II to the Civil Procedure Code, cannot be passed 
where an award has already been made and completed 
or, in other words, signed and delivered by arbitrators 
within the time fixedby theCourt,thoagbit may reach 
the Court afterwards, inasmuch as it is not necessary 
to the validity of suoh award that it should actually 
reach tho hands of the Court within suoh period. 

Therefore, where an order of sapersossion was 
pa?SRd on the date fixed bat the award reached 
the Court tho same day after the passing of the 
order: 

Held, that the Court would be justified in setting 
aside suo motu its order of supersession as erroneons. 

Ou a reference to several arbitrators together, 
where there is no clause providing for an award made 
by less than all being valid, each of them must act 
personally in performance of the duties of his office, 
as if he were the sole arbitrator; for as the office is 
joint, if one refuse or omit to act, the others can make 
no valid award. 

The word 'Surpanch* might indicate either an um¬ 
pire or referee in case of difference of opinion among 
the arbitrators, or might imply a chief or head arbi¬ 
trator like the senior Judge of any other tribunal. 
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Arbltratlon-^onoui. 

Whttrea matter was referred to tho arbitration of 
three persons, two of whom wore dosoribodns piincho 
and the third as Snrpnnrh : 

Iftfkd, that this did not mean that tho two pnnehes 
alone wore to decide tho matter and that tho third 
person was to be approaohod only in case of dilforoneo 
of opinion. 

Where an award is illegal and void al» initio and tho 
illegality is apparent on the very face of it, the Court 
should take judioial notice of it; it is nob nocos* 
that parties should file objootions to the award 
within the time prescribed under Article 158 of the 
2nd Schedule of the Limitation Act. LatjA r. Annus 
Sambd 320 

~ ' ^Reference—Resiling from agreement 

to refer—Stigicieui cause—Delay in commencing 
arbitration proceedings, whether sufficient cause. 

Where a person has agreed with another that all 
matters in controversy between them should bo re¬ 
ferred to arbitration, it is not open to that person 
to resile from the agreement unless for good and 
suffioient cause. 

Delay of six months in commencing the arbitra¬ 
tion proceedings, where it is not shown that a 
party made any effort at all to push forward tho 
proceedings before the arbitrators and that lie was 
not himself responsible for the delay, is not good 
and sufficient cause for the party to withdraw from 
the agreement to refer. 

Therefore, under section 2L of the Specific Relief 
Act, the party is nob entitled to sue in respect of a 
debt which he had contracted to refer. Ram 
Chandra Pal v, Krishna Lal Pal, 17 C. W. N. 351 

600 

Arbitration Act (IX of 1899), s. II 

(2) — Award—Appeal from order setting aside award 
— (jivil Procedure Code {Act V of 1903), ss. 104 (1) 
iJ),S9, 4. 

No appeal lies unless it is given by law. There 
is no provision in the Arbitration Act giving an 
appeal from an order setting aside an award. Sec¬ 
tion 89 of the Civil Procedure Code especially excepts 
the procedure of the Code from arbitrations under the 
Arbitration Act and section 4 does the same gener¬ 
ally. Section 104 (1) (/) applies only to arbitrations 
under the Code. Ripley v. Nahapibt, 5 Bub. L. T. 

156; 6 L. B. R. 88 902 

Arms Act (XI Of 1878), ss. 13, 19 (e) 

—Arms ■— Possession — Servant fetching gun for 
licensed master. 

Mere temporary possession, without a license, of 
arms for purposes other than their use as such 
is not an offence within the meaning of section 19 
of the Arms Act. 

A.f who was licensed to keep a gun, went to a 
village with his servant, B. Prom there, they 
came back bat A. left his guu behind him. He 
sent B. to bring back his gun from the village. 
While B. was bringing back the gnn, he was 
arrested and convicted of an offence under section 
19 (e) of the Arms Act for going armed in contraven¬ 
tion of section IS of the Act: 

Held, that the acoosed was not guilty under sec- 
tion 19 (e). Eufhbos v. Kota Haksji, 14 Boh. L. R. 
964j 18 0& L. J. 660 796 


Arms Act— conoid. 

--S. 19 (C) —(JjTrMCO when complete — 

Purficiilar intention if necesmrij. 

Uiulor section 1!) (c) of tho Arms Aot, tho olTonco 
of possossiijg uriua iJidawfiilly by u person onloring 
British India is comploto tho inoniont ho ontors with 
tho arms in his possossion. No particular intention 
in tho mind of tho olTondor is requisite. 

M. landed in India from Penang: betwoon tho land¬ 
ing stage and tho Customs Shed, liowas dotocted in tho 
nob of handing a parcel to a thinl person: on inspec¬ 
tion, tho pared was found to contain a rovolvor and 
3(5 cartridges: 

Held,that, tcchn{c.ally, J/. had committed an offenco 
under section 19 (c) of tho Arms Act. Mahomed 
Ismail Rowpher, In re, 35 M. 590; 13 Cr. L. J. 770 

- 408 
Army Act (44-45 Vic. C. 58), s. 136 

A . *3 

ASSlgrt^CG from lessee—Liability for rent—Ap- 

portioninont—Privity of estate 933 

" ■—of holder of SuccessioD Certificate can¬ 
not sue for recovery of debt 486 

Assig-nment —After-acquired property—Cove¬ 
nant to replace goods sold by other goods—Lien—* 
Licenso—Equitable mortgage 3 I 

— —by lessor of his reversion— Kattakonam, 

whether can bo sot-off—Assignor or assignee liable 
for k<ittakonain 623 

' — of actionable claim. See Transfer ob' 

Property Act, s. 110. 

- of decree. See Decree, assio.vmbnt 


OF. 


“ ----—Attachment of decree for* 

mesne profits—.Assignment of decree after attach¬ 
ment—Part consideration intended to benefit as¬ 
signor and defeat creditors—Praudulont assignment 
—Right of assignee to execute decree—Determiaa- 
tion of equities between assignee and attachers in 
execution—Assignee entitled to charge for con¬ 
sideration paid by him—Rights of attachers where 
attachment not made by Court passing decree-.^ 
Attachment of decree by judgment-debtor—Right 
to execute 323 

Limitation —Execution of 


decree—Petition by transferee decree-holder to 
enter up satisfaction 617 

' of insurance policy by writing 627 

- 'Right of third parties to impeach-^ 

Admissibility of oral evidence^Colourable transac' 
tion—Evidence Act (I of 1872), s. 92~Herger in 
decree — Fraud, 

Where an assignment is impeached on the ground 
that it is colourable and has the effect of defeating 
the rights of third parties, such third parties have 
the right to produce evidence to show tho real 
nature of the transaction. Section 92 of the Evi¬ 
dence Act is no bar to the production of oral evidence 
by sneh third parties. It makes no difference that 
the transaction has merged in a decree, for decrees 
only bind the parties thereto or persons claiming 
under them. 

An assignment can be assailed by third parties on 
the gronnd of fraud. 

^ Fraud is an extrinsic and collateral act which 
vitiates the moat solemn proceedings of Courts of 
Justice. Parumal v. Mahombdali, 6 S. l R 
107 ■ 39 
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Attachment. .See Civii, Procedure Code, s. 
10; Criminal Procedure Code, s. 87; Execution of 

DECREE; MAINTENANCE. 

— _of decree by judgment-debtor 


Right to execute decree 

Attempt at robbery 800 

Auction-purchaser’s right to recover pur' 
chase money is a substantive right 437 


Symbolical possession 


sale. See Sale-in-execction. 


518 


Award. See Arbitration. 

--Notice ®f filing to parties essential 430 

Bailment —Bailee working as warehouseman and 
merchant-Pledge of deposited goods—Pledgee 


having no knowledge of bailor’s claim—Return of 
goods to pledgor—Notice 663 

Benami mortgage—Burden of proof 216 

-— transaction, allegation of—Position of 

active confidence—Burden of proof 363 


- sale — Suit for possession —Fraud against 

creditors. 

A. sued to recover possession from B. of certain 
property under a deed of sale which was found to 
have been executed in favour of A. by B. “ hcnnmi ” 
and with a view to defraud the creditors of the ven¬ 
dors: 

Held, that A. was not entitled to recover possession 
and that it did not matter whether the object of the 
fraudulent transfer was actually effected or not. 

Obifer dictum.—The fraudulent grantor or giver 
loses his right to claim the aid of law in recovering 
his property only if the contemplated fraud has been 
carried out. Mandata v. Ma E, 5 Bur. L. T. IGG 

918 

■ ' ■•-^—Purchase of property by kus- 

hand in wife's name—Presumption—Passing oj con- 
sideration. 

There is no presumption that the purchase of pro¬ 
perty by a husband in his wife’s name was benami 
for the former. The true test of ownership is, who 
paid the consideration for the purchase. Chilla- 
MDTHU V. MUTHUDAYAR SERVAI 740 


Bengal Rent Recovery Act (X of 
1859)9 s. 105 Ig 5 

BengalTenancy Act (Vliiof 1885), 

s. 5 227 

-s, 51 111 


-ss. 52 cl. (c), 74— 

Abatement of rent—Land left uncultivated Jor cm. 
hanhment—Payment of rent in Jull—Abateinentohe 
claimed in subsequent years—Stipulation Jor presents 
and free labour besides rent, illegality of—Abwab. 

A claim for abatement of rent does not come with¬ 
in the purview of section 52, clause (c), of the Bengal 
Tenancy Act, where the remission is claimed notion 
account of land not found in the possession of the 
tenant, but on account of land which, though included 
in his tenure, he was obliged to leave uncultivated on 
account of the necessity of having to erect embank- 
ments to protect other land, and remission for land 

so left out is provided for in the written contract bet- 
ween the parties. 


Bengal Tenancy Act— contd. 


Prima/acic. the tenant is entitled to remission for 
all the years for which the land had been so left un¬ 
cultivated. But wlicn the tenant has paid the rent 
in full without any abatement for a certain period, 
he is not entitled to remission for that period, but 
is entitled to abatement only in respect of the sub- 
sequent years for which rent has been claimed by the 

plaintilT. , 

In a hihnliat, tl.e fixed rent mentioned was 

Rs. 3fi0. Then there was an additional item_ under the 
lioadin" of “price of presents and unpaid labour” 
amounting to Ks. 17-4. These two sums wero added 
to*^ether and put down as amounting to Rs. 377-4 
under the hcadingof “total rent.” The 1<abuliat then 
provided 

“Besides, I shall every year, at the time of the 
Dnrga Bnja, give you four goats as presents and 
shall snpplv yon labour without wages for five days, 
which if i fail to do, I shall have no objection to 
your realising the snm of Rs- 17-4, the price of the 
said presents and labour, in addition to the amount 
of rent.” 

Held, that the sum of Rs. 17-4, which was the 
money equivalent of the presents and labour, was in 
the nature of an imposition in addition to the actual 
rent within the meaning of section 74 of the Bengal 
Tenancy Act, and could not bo recovered. Sree 
Kanta Persiiad V. IRSUAD Ali Sarkar, 16 C. L. J. 

225 JZI 

_e WA f 7a 


-S. 74 — Abwab — Illegal 

cess—Construction of liahaWab—Claim whether part 

of rent. 

Whether a sum claimed by the landlord is or is 
not an illegal cess, must depend upon the construc¬ 
tion of the contract before the Court. If upon a fair 
interpretation of the terms of the contract, the sum 
claimed can be deemed part of the actual rent, the 
tenant is bound to pay it; if it can only be regarded 
as an imposition in addition to the actual rent, the 
stipulation for its payment is void. 

Where throughout a lease, the yearly rent was des¬ 
cribed a certain sum assessed at a certain sum per 
bigha, upon the area demised, and at end of the 
lease, in a clause, entirely distinct from the one 
wherein the rent was assessed a provision was 
made for delivery of certain articles or in default 
their value: 

Held, that the articles or their value were in the 
nature of an illegal cess and not recoverable from 
the tenant. Mathura Prasad v. Tota Singh, 16 0. 
L. J. 296 177 


-S. 75— Limitation, special 

— "Exacted,'* meaning of—Suit for refund of excess 
amount realised by landlord without claiming penalty 
—Limitation applicable to suit —Limitation Act (XV 
of 1877), Sch. II, Art. 14,—Patni Regulation (VIII 
of 1819), s. 14— Collector's power to determine sum. 
marily rent of tenure then payable—No power to 
cZe)ermine rent payable in future. 

The plaintiffs alleged that they held a patni taluq 
on payment of certain money rent to the defendants, 
but that the latter took proceedings under the Patni 
Regulation for realisation of the value of certain 
paddy rents which, they said, were payable for the 
taluq, and the plaintiffs, in order to save their tenure 
from sale, deposited the amount olaimedbytbodefend* 
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Bengal Tenancy Act — oontd. 

ftnba. Tho plaintiffs ncoardiuRly suod for a iloolara- 
tion that tha boro luonoy rot»t and nob padtiy 

rent, and for refund of tho amount roaliaodfrom thorn 
ia 0X0033 of tho propor rout: 

til that tho suit was not barrod by tho spooial 
limitation prosoribod by sootion 75 of tho Ilouijal 
Tonanov Act, as that scution had no appUoatioii to 
tho suit: boeauso tho oxcoss rent roalisod from tho 

plaintiff in proceedings under tho Patni Uogulatious 
ooulduot be saidio havoboon exacted by thozt'fiiiaiho'.s' 
within tho meaning of tho section, which evidently 
oontomplatod exactions by moans otlicr than process 
of law; and secondly, boeauso tho section di«l not take 
away tho right of a person, from whom rent hail boon 
realised in excess, co rocovor such excess amount 
from the landlord, apart from the provisions of tlio 
section, within tho ordinary period of limitation: 

(2) that the suit was not barred under Article 14 of 
the Limitation Act, because under section 14 of tho 
Patni Regulation the l-'ollector could make only a 
summary investigation if tho falukdar contested tlio 
zemindar's demand for any arrear, that the detennina. 
tion of what was the rent payable for tlio tenure 
in future was beyoud the scope of the Collector’s 
power, and that the plaintiffs did not require to set 
aside any act or order of the Collector. 

Section 75 merely enables a tenant to recover from 
his landlord certain penalty in addition to the amount 
or value of what is exacted, if tho suit is brought 
within six months from the date of exaction, and the 
limitation provided by the section does not bar a 
suit to recover the excess amount where no penalty 
is claimed. Nagkxdra Lal Chowdhurv v. Raja Bibi. 
17 0. W. N. 374 504 

---s-76 115 

--SS. 86, 87 (6), (7) 

682 

---S. 104-H 919 

---S. 104-H —Scope of sec¬ 
tion—Relief to he granted—By whom to be instituted 
—Who should he made defendant—Necessary and 
proper party, distinction between—Person indirectly 
or remotely interested, whether necessary party— 
Secretary of State anci under-tenants, whether neces¬ 
sary parties. 

The only relief which the plaintiff in a suit under 
section 104*H can claim, is the alteration of an entry 
of the rent settled or'the insertion of an entry as to 
the amount of rent to be settled. No doubt, the 
Court, with a view to determine the question, whe¬ 
ther the entry of the rent as settled is erroneous or 
whether there ought to be an entry of settled rent, 
must incidentally examine the ground assigned by 
the plaintiff as set out in the six clauses of sub* 
seotion 3. Bat the Court cannot be called upon, in a 
suit under section lOt-H, to make an express decla¬ 
ration upon any of the six matters mentioned in that 
sub-section. 

The plaintiffs are not competent to seek in a suit 
under seotion 104-H a declaration that part of the 
lands is nij jote or that certain specific tenants have 
not acquired rights of occupancy therein. 

A suit under section lOli-H may be instituted 
either by the landlord or by the tenant, according 
as the one or the other considers himself aggrieved 
the entry in the Record of Rights. 


Bengral Tenancy Act —oontd. 

Tho suit hIiouIiI hiivo as dofomlant only the porson 
bjnolitod hy tho ront-oiitry or by tho omlasiori to 
mako a roiit-ontry, as tho i*aso may bo. Tho Sooro- 
tary of Stato for Imlia is tlio propor party to lio mailo 
ilofcmlaut. Tho nnilor-tonauta aro not iiocoasary 
parties in tho determination of tho one ({iiesbion di¬ 
rectly ill issue, iminoly, whether the roat-eiitry 
showing tho amount of rent payable by tho p]aintifT.s 
to the Secretary of Stato, ia or is not correct. Tho 
uiidor-tenaiits aro not necessary parties for as far as 
the entry relates to their status as aador-touants, it 
cannot bo altered as tho result of this suit. 

There is a well founded distinction botwoon neces¬ 
sary parties and propor parties to a suit. Two 
conditions must be satisfied in order that a party 
may bo considered a necessary party defendant, 
namely, fir.tt, tbero must bo a right to some relief 
against him in respect of tho matter involved in the 
suit; and serondly, his presence is necessary in order 
to enable the Court effectually and completely to 
adjudicate upon and settle all questions involved in 
the suit. 

In each case, it must bo determined whether a 
particular por.son is or is not a necessary party, that 
is, necessary for tho determination of the question 
raised by the plaintiff aud for the grant of the relief 
he claims. But it may be laid down as a general 
rule that a person who is only indirectly or remotely 
interested, is not a necessary party. JooaNDBA Nath 
Singh v. Secretary or Statk 921 

- s. 105 —Proceeding may 

he instituted ivhether rent is or is not fixed by con¬ 
tract. 

A proceeding, under section 103 of tlio Bengal Ten¬ 
ancy Act, can be instituted not only when there is no 
rent pavable by the tenant to the landlord under the 
terms of a contract between the parties, but also 
when rent is fixed by a contract. Actowli v. Tarak 
Nath Ghosb, 16 C. L. J. 328 266 

-SS. 105, I09A, 157 

_ Record of Rights —Person settled as raiyat hy 

trespasser—Recorded as raiyat in Record of Right- 
Settling fair rent—Relationship of landlord and 
tenant—Whether consent of both parties essential — 
Decision of Special Judge in s. 105, Bengal lenancy 
Act, case, declining jurisdiction—Decision settling 
fair rent—Second appeal. 

A person, who is settled on a certain land as a 
raiyat by a trespasser, does thereby become a raiyat 
of some kind, aud, therefore, when the zemindart 
is transferred by operation of law from one 
zemindar to another, he remains a raiyat on the 
land; and if he is recorded by the Settlement 
Authorities in the Record of Rights as a raiyat on 
the land, the zemindar is entitled to treat him as 
a raiyat and to ask the Revenue Court to settle a 
fair rent with him. 

In order that the relationship of landlord and 
tenant might be established between two parties, 
the consent of both parties is not essential under 
the law in this country, though it may be so under 
the English law. 

A decision by a Special Judge that he had no 
jurisdiction as a Revenue Court to fix a fair rent in 
respect of lands held by the defendants, inasmuch 
as the latter oyere trespassers, and that the zemin- 
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Beng'al Tenancy Act^concid. 

dar'n only remedy was by the institution of a suit, 
under section 157 of the Bengal Tenancy Act, is not 
a decision settling rent, and a second appeal from 
that decision is not barred by se»‘tion 109A. Kali 
Prosanna Das u. Bhagaban Mali, 17 C. W. N. 34S 


-s. I08A, scope of 

—Power of Settlement O^er—Correction o/bona Tide 
mistake—Mistake of party—Inherent power of Court 
to correct obvious errors in reconl—Amendment of 
record after dis7nissal of appeal. 

Section 108A of the Bengal Tenancy Act applies 
only to Revenue Officers specially empowered by the 
Local Government in that behalf. The section entitles 
the Settlement Officer to correct the record where 
there has been a bona fide mistake; such mistake 
need not necessarily be the mistake of the Settlement 
Officer; it may very woli bo a mistake made by one of 
the parties concerned. The section in substance 
authorises a Settlement Officer to re-consider the mat* 
ter on the merits. 

A Settlement Officer, in the exercise of a power in¬ 
herent in every Court to correct obvious errors or 
incidental slips in its own record, may correct a 
clerical or an arithmetical error in the Record. 

After the final publication of a Record of Rights, fair 
and equitable rent was settled in a proceeding under 
section 105 of the Bengal Tenancy Act, at the rate 
of one rupee per bighn. The tenant’s appeal to the 
SpocialJudge was dismissed. Subsequently, it was 
discovered that the area had been erroneously re¬ 
corded as 5 bighas, 17 cottaks instead of 7 bighas 5 
coftahe. Accordingly, the Settlement Officer amended 

the record, and aconsequential alteration was made 

m the entry relating to tlie rent payable. Before the 

Special Judge on appeal, no question was raised 
as to the area: 

Held, that the Settlement Officer had authority to 

correct the record. Raj Mohan Gdha v. Alam Gazi 
Patwari, 16 0. L. J. 339 

---S. I09A 


207 


-S. I48A 
~S. 157 

— S. I58A 207 

— S. 188 I 15 

Sch. Ill, Art. 2 (b) 


^ Art. 6 207 

Isf 205 X 209r2f I 

Decree Jor foreclosure against mortgagor’s’^^rTpZsen 

A. owned a certain survey number tTo r.^,^**** ^ 

the field equally between'^hU two son^ Tlf^C^ 

rnd'Sub,;q„o„tly 

and B. mortgaged the half share of B to 

A ^decree^'m^i was%''a3^ed^'‘^ Mortgage! 

. became 


Berar Land Revenue Code— concid. 

the record in his place. No redemption took place, 
and tho decree for foreclosure was made absolute. 
G., thereupon, .sued to enforce liis right of pre¬ 
emption under the Berar Land Revenue Codei 

Held, that the decree for foreclosure was no bar to 
the suit for pre-emption by C. Agya Ram v. Deorao,' 
8N. L. R. 161 616 

--ss. 206, 207, 208, 

209, 211 (d) 616 

Bhag'dari tenure, nature <»/—Bhagdari village 

—Right of bhagdar to village site—Land forming 
roadwat/—Bombay Land Revenue Code {Bom. Act 
V of 1879), s. 37. 

Land forming road-ways through the village site of 
a bhagdari village is the property of the Government. 

All the land forming the village site of a bhagdari 
village is not the property’ of the hhagdars. 

The bhagdari tenure is nothing more than a 
particular system of collecting the revenues for the 
Government. 

A bhagdar is entitled only to those village 
fields which are assipfned to him, and to that por¬ 
tion of the village site which is assigned to him 
for residence. 

A bhagdar has no higher title to his assigned land 
in tho village site than he has to his assigned 
land in the village fields. He cannot make any 
claim to the proprietorship of such lands, as he is 
liable to pay rent or assessment to the Govern¬ 
ment for these lands. Gmar Amnaji Miaji v. Secbr 
TARY OF State, U Bom. L. R. 934; 37 B. 87 


Bombay Abkari Act (V of 1878), 

ss. 32, 67 — Licen.se to sell liquor—Collector's 
order cancelling license —Collector honestly believing 
licensee guilty of bribing officials —Suit against Oov- 
ernment Limitation—Protection in statutory duties. 

If any public or private body charged with the 
execution of a statute honestly intends to put the 
law in motion and really and not unreasonably 
believes in the existence of facts, which, if 
existent, would justify his acting and acts accord¬ 
ingly, his conduct will be in pursuance of the statute 
and will be protected. 

Where a license for sale of liquor granted to a 
person was revoked by the Collector under the 
boan fide belief that tbe licensee had bribed the 
Collectors Head Clerk though there was no actual 
conviction of the licensee: 

Held, (1) that the act of the Collector must be 
^egarded as done in pursuance of the statute; 

^ (2) that a suit brought against the Government 
m respect of the act would be barred if brought 
after the expiry of four months from the date of 
the act, even though the licensee unsuccessfully 
appealed to the Commissioner and the Local 
Government against the Collector’s order of revoca¬ 
tion. Dhondd Dagdu Patil v. Secretary op State. 
14 Bom. L, R. 949; 37 B. 101 


Government 
license to sell liquor 


s. 43 (a) 

S. 67— Limitation—Suit 

Collector’s order cancelling 

evl 
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Bombay Cl^ Municipal Act (ill of 

1888), S. 394-ii:e(tpi ng bitUoi'ks for hire—BuU 
locks ke-pthy tenants in huts and in open —Liability 
of ownei\ 

A. wa8 joint owner of n plncc, part of which was lot 
ont to several tenants. The tenants kept bullocks on 
the place, some in huts and some in the open. Tho 
bullocks were plied for hire but the pluco was not 
licensed by the Municipal Commissioner under sec¬ 
tion 391 of the Bombay Municipal Act. A. know that 
the bullooks were kept on the laud and allowed it: 

Held, that A. was guilty of an ofPenoo under sootion 
394 of the Bombay Municipal Act, whether the bnl- 
locks were kept upon leased land or on waste land 
not leased out. Imperatou v. TvEnALi Coium.ii, 14 
Bom. L. R. 8S5; 13 Cr. L. J. 783 529 

---S. 394— iTcrpj' ng bullocks 

for hire by tenant with owner's knowledge—TAability 
of owner. 

W A. let out certain premises to D. For several years, 
to the knowledge of A., the premises svere used by B. 
or his sub-tenants for the purpose of stabling bullocks 
used for hire in contravention of section 394 of tl.e 
Bombay Municipal Act. In the lease giren by A. 
to B, there was a clause restraining B. from putting 
the land to any use not sanctioned by Municipal 
Kegulations: 

Eeld, that A. was guilty of an offence under sec¬ 
tion 394 of the Act, as despite the terms of the lease, 
he allowed the unwarranted use of the premises. 
Emperor v- Dadabhai, 14 Bom. Li. R. 882; 13 Cr. b. .7. 

788 ^32 

Bombay Civil Courts Act (XIV of 

1369), S. 32—Court of Wards Act il of 1905), 
s. 3 (c)—JU'risdictionSiiit against Collector as 
Court of If ards. 

A suit brought against a Collector, appointed Court 
of Wards under section 3 (c) of Bombay Act I of 
1905, is a suit against an officer of Government sued 
in his official capacity and as such is triable only by 
the District Court by virtue of the provisions of sec¬ 
tion 32 of Act XIV of 1869. Miss M. J. D’Silva v. 
Miss D. J. S. Minizis, 14 Bom. L. R. 1207 972 

Bombay Court of Wards Act (I of 
1905), s. 2 670 

-S. 3 (C) 972 

-SS. 4, 25, 32 670 

Bombay District Municipal Act (IV 
of 1890), SS. 51,68(a) 64 

Bombay Hlgrh Court, Appellate 
Side Rules, r. 65 964 

-Rules, r. 725 

739 

Bombay Land Revenue Code (V of 
1879), S. 37 659 

Bombay Resrulatlon (XII of 1827), 
8.27 60 

Bombay Vatan Act (V of 1886), effect 
of 746 


Bond — Gonstruction—Inferest to he paid at rerfain 
sitm per month —Conipimml inti'rest ut mil i)f 
sir months to be added to principal —Whelhi-r iitlcrc^l 
to be paid on whole sum per moulh or per cenl., jirr 
month. 

In n bond tho debtor ngrood to pay, on tlio priiici- 
pal amount of Us. 2,000, intorost at tho ralo of 
Rs. 1-0 per month. Tlioro was a fui tlior provl.-^iuu to 
this effect: “Wo shall pay tho intorost ovory six 
months. If wo fail to do so, tho intorost and com¬ 
pound intorost shall at tlio oml of every six montlis 
bo added to tho principal and wo shall go on jiaying 
interest thereon at tho aforosai.l rate:’’ 

Held, that the intorost was to bo payablo at tlio 
rate of Rs. 1-9 jier cent, per mouth. Inimo Dkb 
S.AKKAR V. Azizur Kahman Sakcar, JO C, \v. N 
957 9 

British India-TTud/uMa Civil Station-Bom. 

bay Ahknri Act {Bom. Act V of IS7H), s. 
Importation ofhhnngfroin Wadhwan Civil Sfution to 
Viramgam. 

Wadhwan Civil Station is not a part of British 
India. 

The importation of twenty tolas of bhang from 
Wadhwan Civil Station into Viramgam is an importa. 
tion of bhang from foreign territory into Presidency of 
Bombay and is, therefore, punishable under section 
43 of the Bombay Abkari Act. Emperor v. CniMAN- 
lal Jagjivan, 14 Bom. L. R. 876; 13 Cr. b. J. 790 

534 

Buddhist Law— Huapazon property — Widow's 
right to alienate— Burden of proving necessity lies on 
mortgagee. 

A widow’s interest id hnapazone property is one 
half with a life-interest in the reinuinder. 

Any mortgage by a widow of such property will be 
valid to the extent of half of it unless there is evidence 
to show that the mortgage was for the necessities of 
the family and tho burden of proof of such necessity 
lies on the mortgagee. Chan Tha U v . Naw Bi 5 
Bur. L. T. 170 956 

Burden of proof— Alienation of ancestral 
property—Keccssity 666 

-Ancestral property 392 

- Benami mortgage 216 

-- Drunkenness—Intention — 

Knowledge 800 

-Excavation of tank—Im- 

provement 115 

*-- Lease by mortgagor in 

ordinary course of management | 

-Plea of limitation—Plaint¬ 
iff to prove his suit within time 518 

-- Position of active confidence 

—Allegation of benajni transaction 363 

-Production of document 

with endorsement of payment 396 

--Right of private defence 

1001 

--: Suit for alluvial land — 

Burden of proving title and possession within limi¬ 
tation—Nature of proof—Presumption—Settlement 
Records, entries in 94 


1020 
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Burden of proof -concid. 


Cause of action— coucid. 


lambardar 


Suit for profits against 

914 


Undue inllnonco 


309 


-——- ———- Occupfinoj rights—Trnnsjer 

—Transjeree in possession—Snit for declnration — 
Dejemlant ndmitting transfer by lease — Plaintiff 
pleading sale -Evidence Act (f of 1872>, s.«. 101, 102, 
no. 114. 

A. transferred certain occupancy ri-jlits in unalien- 
atetl land in Berar to B., wlio was put in possession. 
B. sued A. for a <leclaration tliat ho was entitled to ho 
the registered occupant as .4. had sold the occupancy 
rights to him. .^1, deixled the sale, alleLfini? tliat the 
occupancy rights svere only leased to B. for a term of 
year.s: 

Held, that the burden of proving that the transfer 
was a sale and not a lease, lay on B. KA.snin.Ai r. 

LAnuRA.M, 8 N. L. R. 185 889 

--*- —Possession—Mortgagor and 

mortgagee. 

The burden of proof as to the nature of the trans¬ 
action by which the person in possession obtained 
that possession is on the person who is out of posses- 
Sion. 

This rule, however, is inapplicable when the original 
relation of the parties was that of mortgagor and 
mortgagee. It is then on the party who alleges that 
the said relation has ceased to prove it. 

For the purpose of placing the burden of proof, it 
is immaterial whether possession was given under 
the original mortgage or not until the time of the sub- 
sequent transaction in dispute. Maunc. Chit Ton u. 
Maung Aung Gyaw, 5 Bur. L. T. Ibl 913 

Revenue Act (II of 

1 Of 0)9 sSi 37f 44« 80 


Burma Laws Act (XIII of 1898). s. 

954 

Caste, e.v.com„mnicnl,o,i fmm~One section refusing 
to .nmte pt,nnt,ff mthont his undergoing some erpil 
torg ceremonies but not outcasting hirn-Cnuse of 
nction- CiLil I rocedarc Code {Act I'' of 190S' 8 9 
An alleg.ation that defendants insisted th,t the 
plaintiff should undergo certain o.tpiatory ceremonies 
l equirod to be performed by members of a caste after 
pollutions of certain kinds, before he could be inviteJ 
to certain functions m defendant’s bouses, affords no 
cause of action against tlie defendants 
Refusal to mvito the plaintiff a„d his friends 
to auspicious occasions would not in itself Wvo the 
plaintiff a cause of action, provided his enfoymeut 

of light as a member of the caste has not^ been 
obstructed. Coopoosami GiiL-rT.- 

Chrttv, (1912) M.W. N 1220 " 

Cause of action -Contract to transfer ne-ot; 

damages""""''''*”''""'" Porform-Mcasm-e^oi 

_ 721 

K-Y-cominimication from caste 


with kaowle,l.e of cosIl't^roTrlghr"'’-'' "zol 


versioner to set aside 


Will by widow—Suit bv 


re 


--Wrongful breaking through. 

mine and carrying away coal—Covenant to keep 
barrier between lessor and lessee—Privity of con¬ 
tract between lessor and sub-lessee—Suit for 
damages for erection of buttresses 509 

' ' - Right to sue-T-CurStom —Va- 

tandar .Toslii —Suit to recover fees paid to Usurper- 
Liability of yajman —Action against person procure 
ing breach of contract. 

A vnf mdtir joshi is entitled to sue for the recovery 
of fees )>aid by his yajman to a usurper of the func¬ 
tions of the Joshi. 

Both tlie yajman and the intruder are jointly 
and severally liable to the Joshi for the amount of 
hi.s fees. 

An action lies not only against a person who 
breaks a contract but also against any one who 
wilfully and with notice procures a breach of the 
contracl to the detriment of the plaintiff. Pandu- 
RANG P. Nagoji, 8 X. L. R. 133 1 38 


Central Provinces Courts Act (II of 
I904)y S« 8 ( 1 ) (C)| rules under 624 

-SS. 13, 15 886 


Central Provinces Court of Wards 
Act (XXIV of 1899), SS. 10, 12, 26, 

27— pending against defendant—Death of de- 
fendnnt —Repre\entntive ioard of Court —Continuance 
of suit—Civil Procedure Code (Act V of 1903', 0. 
XXfT, rr. 1, 4 Jnter/)ref(7tion of statutes—Statute 
imposing restrictions —Superfluity. 

Section 12 of the Central Provinces Court of 
W.ards Act has no application to a claim already 
subinitted to the arbitrament of a Civil Court before 
publication of a notiBcation under section 10 and 
still awuiling the Court’s adjudication on the expiry 
of six ^ months from the date of that publication. 

Section 26 cf the Act docs not apply to a suit 
already filed against the predecessor-in-title of a 
Government ward and continued against the ward as 
legal representative of the original defendant in 

accordance with Order XXir, rule 4, Civil Procedure 
Code. 

Statutes imposing restrictions upon the subject’s 
right of suit should bo construed strictly and such 
restrictions should not bo extended beyond what the 
words used actually cover. 

' There is always a presumption against superfluity 
m a statute. 

A restricted sense is the right one to give to 
words which cut down existing remedies. 

The jurisdiction of a Civil Court is not to'be 
construed as excluded in any case beyond the clearly 
expressed will of the Legislature. Ganbshlal «. 
DiioNDiBA, 8 N. L. R. 169 621 


^Art Revenu 

Act (XVIII of 1881), SS. 136-R, I3€ 

& Revemie partition Date of effect Sanction] 
Commtsstoner Previous private partition Him 

provisions of tl 
f Revenue Act, does not tal 

effect from the date on which it is sanctioned by tl 
Commissioner but from the first day of the agrioo 
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Central Provinces Land Revenue 

Act- oonold. 

turn) yeai' next after the Dopuly Cominisaiomn' hua 
published a notiBcation of the Coiuniia8iouoi''s aiine* 
tioK under section 13(5.S. (1) of the Act. 

A private partition was offeotod between two Uiiulu 
bi'otUors and tho share of each was uscerhiincd. 
Subsequently, there was a rovouuo partition bet¬ 
ween tho brothers which was sanctioned by tho 
Commissioner on 9th April 1894. Tho notilioatiou 
of sanction was published after 1st June 1894: 

Held, (1) that the rovonuo partition did not lake 
effect till 1st June 1895 : 

(2) that tho revenue partition could only take 
effect according to J.lovoniio law aiul the lule of 
Hindu law that partition dated from ascortainmont 
of shares did not apply to the vovouue partition. 
IUtanlal u. Bhaskab, 8 X. L. R. 139 1 44 

---s. 136S 144 

Central Provinces Tenancy Act (IX 

of 1883), s. 38 (1) — Control Provinces 
Tenancy Act ('XI of 1898), s. 41 (ij — Absolute 
occiipancy'holding —IFidoiw’s estate, nature of— 
Sinda Lnic — Mitakshnra—AfiVnafton— Xcccssity — 
Marriage of divided nephew of husband. 

An alienation by a Hindu widow .of her deceased 
husband’s estate in order to provide the expenses of his 
divided nephew’s marriage is not binding on her lins- 
band’s reversioners, as such expenses do not consti¬ 
tute legal necessity. 

A Hindu widow, upon whom the absoUile occu¬ 
pancy-holding of her husband has devolved under 
section 3S (1) of the Central Provinces Tenancy Act, 
1883, or section 41 (1) of the Central Provinces Ten¬ 
ancy Act, 1898, obtains an interest therein analogous 
in all respects to the estate of a Hindu widow in land 
inherited by her from her husband subject only to 
the provisions of the statute as to surrender and alien¬ 
ation. Bhora V. Ramrao, 8 N. L. R. 151 366 

' -S« 38 (2) —Occupancy 

holding — Intention to mortgage, notice of—Criterion 
for determining necessity for notice—Interest—Calcu* 
lation—Interpretation of statutes—Object of statute. 
The criterion for determining whether a landlord 
is entitled to notice under section 38 (2) of the Central 
Provinces Tenancy Act, 1883, of an intention to mort¬ 
gage an occupancy holding, is the annual rent of tho 
entire holding if the entire holding is to bo transferred; 
if only a part of the holding is to be transferred, 
then only so much of the annual rent as corresponds 
with that part. 

The provisions of a statute should not bo evaded by 
shift or contrivance. To carry out effectually tlie 
object of a statute, it must be so construed as to de¬ 
feat all attempts to do or avoid in an indirect or 
oirouitous manner that which it has prohibited or 
enjoined. 

The mere fact that re-payment in full of mort¬ 
gage-money is contemplated within a period shorter 
than five years should not be looked upon as limit¬ 
ing the calculation of interest to that period when 
applying to the transaction the test prescribed by sec¬ 
tion 38 (2) of the Tenancy Act. The whole interest 
payable on the principal during the five years imme¬ 
diately Buoceeding the mortgage should be taken into 
oonsideratioo. Madro p. TJmrao, 8 N. L. R. 147 

370 


Central Provinces Tenancy Act— 

coucltl. 




- S« UiM’H liol. aiM>lv to 

129 

— (XI of 1898), s. 39 606 

-S. 41 (I) 366 

-s. 44 606 

---S. 45(6) 129 

S. 62(1) 606 

CtiarS'e ug.iiust uccused rniiiii'il bofiJi'o t‘ro>i.S' 

exumitmtion of prosocufmn witiio.sscs - 

cruss-c.xamiuutioii-Ciioccllalioii of cliiirgo, if K-mJ 

406 

- 1 -Document 1 ‘xoculml l.y Oonipuny, ii,c.,M,. 

ploto—Croatiun o( cliary'o * 976 

- to Jury. iVeJuRv. 

uohK, IbSw, s. uoDj . Civil Codk, lUDil, 

s* ^ 

Chai-ter Act (24 & 25 Vic. C. 104), 

S. I 5— Jurisdictton of High Come to revise pro. 
ceedmgs under s. 145, Criiniiml Procodme Code 

65 

Chota Nagrpur Encumbered Es- 
tales Act (VI of 1876 B. c,), .luZr 

applicable to land outside Chota Nagpur—Scope and 
effect of Act. ^ 

The Chota N-ugpurEnumnbered Estates Act lias no 
application to land Ij ing outside of Chota Na^rpui- and 

consequently, tho privilege enjoved mort^a^eo 

from the proprietor in respect of such land to enfoT-oe 

bis rights in a Court of ordinary CivilJurisdiction 

has not been abrogated or struck at by any of the 
provisions of tlie statute. 

Rer Mookerjee, /.—The scope of the Act is limited 
by political or administrative considerations wliicii 
underlie it. The effect of the statute is to confer 
special privileges upon a particular cliss of persons 
who are described as holders of land in Ciiota Na^-pur 
One of those privileges is that the question of liability 
for their debts and tho nioiie of their satisfaction is 
dotermined not by the regular Courts, but by the 
Manager. A statute of this descriptron, which ab 
ridges the jurisdiction of the Civil CourLs, must be" 
strictly construed, and in the absence of a statutory 
provision, which expressly or by necessary implicu- 
tion, lays down that the Act applies to all lands in 
British India owned by holders of laud in Chota 
Nagpar, the statute should not bo given such exten 
sive an application Biiicha Ram v. Bisuamimiah 
NatHj 16 C* li, J. 537 937 

Chota Nag'pur Tenancy Act fVI r 
C. of 1908), ss. 81 cl. (n), 9\-Suitby 

zemindar agamst jagirdar for possesHion—Whether 
suit barred by section 91-Section 81 cl. (a) whether 
includes coal in mine not opened—Minerals lying 
on surface of soil—Scope of suit referred to in clause 
lb) of section 91—Jurisdiction of Civil Court, pre- 
sumptionto be made in favour of—Dismissal of suit 

under section 91, whether necessary—Stay of suit till 
final publication of Record of Right—Section 91 
subsection (1) Proviso, relief to be obtained under- 
No relief by appointment of Receiver or by grant of 
injunction. * 
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Chota Nagpur Tenancy Act—concW. 

Tlio first eight defendants were ja'jird'tr.i Tonier tlio 
liliiintiff. Defendant No. 9 was the manager of their 
estate under tlie Chota Nagpur Kneumbored Estates 
Act of 1870. The remaining defendants lia<l obtain¬ 
ed a prospecting lease from tlio manager to open up 
mines and quarries. The plaintilT, stating that tlic 
jngirdara were incompetent to grant a lease in respect 
of mines and quarries as the}’ had no under¬ 
ground rights, sued for recovery of possession an<l 
injunction. 

No written statement was filed, but the defend¬ 
ants took exception to the competency of the suit on 
the ground that it was barred under section 9L of the 
Cliota Nagpur Tenancy Act of 19d8- 

Held, that tlio suit was not barred by section 91; that 
clauso(a) of thosoction wasuotapplicable.yjrst because 
as the defendants had not yet filed tlieir written 
statement, it was impossible to ascertain what matters 
wore in issue between tlie parties to the suit, and 
.secondly, because none of the questions covered by 
clause t«) of section 8 l aro.so directly or indireedy 
for determination in the suit as frame-l; that clause 
( 6 ) of section 91 was not applicible, because tlie suit 
could nob bo deemed as.ouo for alteration of tlio real 
or tho determination of tlio status of anv tenant. 

Clausc(«) of section HI does not include coal contain¬ 
ed in a mine which lias not yet boon opened, it refers 
to minerals lying on tho surface of tho soil which 
may bo taken by any person, tenant or not. 
Clause (b) of section 91 does not refer to a suit where 
the question of the status of the tenant arises only 
indirectly for consideration. 

Every presumption shouM be made in favour of 
the jurisdiction of a Civil Court, and it should lut 
be taken away except by express words or by neces¬ 
sary implication. 

.Section 91 does nob mean that the suit, if 
instituted, shall be dismissed; the proper course 
to follow in such a conbingeucy is to adjourn 
the trial of the suit till the final publication of the 
Uecord of Rights. 

A plaintiff can, under tho proviso to sub-sec¬ 
tion (1) of section 91, obtain relief only when 
waste or damage had been actually committed, 
ile is entitled merely to prohibit tho coutimi- 
nuce of waste or damage: ho cannot demand a prohibi- 
tion of the commission of the waste or damage, and 
under the proviso, no relief can b.a granted either 
by tho appointment of a Receiver or by tho grant of a 
permanent injunction. Ham Nauayax Sinoh v 
Krishna Chandra Ghosb, 17 C. W. N. 408- 17 l. 
J.239 ’ 49Q 


S.91 


49C 


Code (Act XIV 

I 00^}y Si ^ 


decree 


Si 13 — Compromise 

434 

. p ,. 7 ^ ~ I*®®' ^ 3, 244— Res judi¬ 

cata Rnr/itton s<iit~Dccree declaring right to parti~ 
tioa—Actual partition not e^ected-~E.cecution of 
decree barred—Subsequent suit Jor partition 

Where a decree declaring a right to partition has 

hot been given effect to by the parties proceeding to 

partition m accordance with it, it is competent to 

the parties or any of them, if they still continue to be 


Civil Procedure Code -(1882)—contd. 

interested in tho joint property, to bring another suit 
for p;vrtition in case their right to partition is called 
in (juestion at a time when, by reason of limitation or 
otherwise, they cannot pub into effect the decree first 
obtained. 

Such a decree amounts to nothing more than an 
iiicho:ite partition insufficient to change the character 
of the property, which continues a joiut estate until 
there lias boon an actual partition by metes or bounds, 
or a <livisioii of title. Ja(;h Babaji Varang v, Balu 
Laxman Varang, 14 Bom. L. R. 1198 955 

---S. 43 —Parties different 

434 

-ss. 244 884, 955 

--Si 268 —Attachment of 

debt due to judgment-debtor 420 

—- -- -- SS. 275, 276, 295 

—Execution of decree — Attachment—Erivate aliena¬ 
tion ajter attachment—Subsequent attachment by 
another creditor —Debtor declared insolvent — Firet 
attachment raised by satis)action of decree^ Claim 
enforce ihle under attachment—Validity of private 
alienation—Civil Procedure Code (Act V oj 1908), 
s. G4. 

A. obtained a decree against D. and attached the 
riglit, title and interest of B in certain property. 
On 0th January 1S96, B. assigned the whole of his 
right, title and Interest in the property to 0. In 
1898, D. obtained a decree against B. In 1903, B. 
was adjudged an insolvent, and in 1901, D. levied 
an attachment on tlie same property as was already 
attaclied by A. In 1907, tho judgment-debt due 
to A. was paid aud his attachment raised. In 
1910, 0. got an order raisiug tho attachment of D. 

Held, (1) that the assignment to C. was not void 
as against Dr, 

(2) that as no assets were realized by sale or 
otherwise in execution of decree which could be 
divided rateably between the creditors, D. was not 
the possessor of a claim enforceable under section 
295, Civil Procedure Code, or as a consequence 
enforceable under the attachment within the mean¬ 
ing of section 276. Jbtha Bhima and Co. v. Lady 
Janbai, 14 Bom. L. R. 904 625 

-Si 275A 936 


. - -" Si 2^^—Rateable dtslrt- 

bution — Honey decree"—Mortgage decree expressly 
c-cempting from personal liability—Collusion—Cor* 
lupt bargain—Right of decree-holder to prove. 

A mortgage-decree for sale of the mortgaged pro- 

pei ty, expressly exempting the defendant from per* 

sonal liability, is not a money decree within the 

meaning of section 295 of the Civil Procedure Code. 
1882. * 


A decree-holder is eotitled to prove thafc a decree^ 
obtained by another decree-holder claiming rateable 
distribution, against the judgment-debtor was obtain¬ 
ed in collusion with the latter or as a result of a 
corrupt bargain between the parties. The Court 
vv'ul not allow rateable distribution if it is satisfied 
of the collusion or the corrupt bargain. Sdrta Naba- 
YANA JaQAPATI RaJD V. GOPALA SUEYA Rao, 23 M. L. 

J. 699j 12 M. L. T. 660 940 
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Civil Procedure Code~(i 882 )—ooatd. 

- S.311 242 

■ ■ ' ■ Si 314—Application for 

delivery of possession three years after condrma* 

tiou of sale 242 

. . ■ 3. 816— Aucfion-pui'chastrs 

right to recover pu,r>;hase money—Substantive right — 
Civil Procedure Code (Act F of 1908J, 0,XX[,r. 

93, effect of—Limitation Act (IX of 1908), Sch. /, 
•rirfs. 62 and 120. 

Per Ayling, J .—Under section 315 of the Code of 
Civil Procedure, 1882, a suit lies by au auction-pur¬ 
chaser to recover the sale price from the decree-holder 
when it is found on a third party’s suit that the 
judgment-debtor had no title whatever to the pro¬ 
perty sold by the Court. 

There is nothing in the present Code (let Y of 
1908) which would have the effect of taking away the 
right of suit which had accrued before it came into 
force. 

Queere: —Whether a similar right of suit exists 
under the present Code. 

Per Napier, /.—Section 315 of the Code of Civil 
Procedure, 1882, gave a substantive right to recover 
money paid to a judgment-creditor and that right 
could be exercised either by suit or by petition in 
execution proceedings. 

Under the present Code (Act V of 1908), the right 
is no longer a substantive right entitling the auction- 
purchaser to recover his money, but he has a right to 
get an order in execution proceedings for re-payment 
if he discovers the absence of interest before the 
confirmation of the sale. 

Per Ayling and Napier, JJ. —The claim for recovery 
of sale-money is governed by Article 120 of Schedule 
I of the Limitation Act and not by Article 62. Mom- 
DBEN Ibrahim v. Maramed Meera Levai, 12 Td. L. 

T. 431} 23 M. L. J. 487} (1912; M. W, N. 1130 437 

-S. 317 434 

-S. 323 887 

-SS. 325-A, 323- 

—Void tranafer^Collector leasing property for pre» 
mium satisfying decree—Subsequent disposal of prO’ 

* perty by judgment-debtor—Civil Procedure Code (Act 
V of 1908), Sch. HI, para. 11. 

Where a party seeks to have a transfer of property 
declared void under section 325-A of the old Code, 

OP paragraph 11, Schedule in, of the present Code, 
he is bound to show that on the date of such trans¬ 
fer, the Collector was exercising or performing in 
respect of such property some power or duty con¬ 
ferred upon him by the Code for the purpose of exe¬ 
cuting a deoroe which was still unsatisfied on that 
date. 

The fncompetenoy created by the section exists 
only for the period daring which the execution of 
the decree remains in the Collector’s bands. 

Where the Collector gives a lease of the property 
on^yment of a premium sufficient to satisfy the dec¬ 
ree forthwith and satisfaction in full is certified tothe 
Civil Court, the judgment-debtor can dispose of the 
property subject to the lesse. Sonba Ganbsha, 8 
jr, t. E. 183 887 
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Civil Procedure Code— ( 1882 ) —oonfcd. 
-SS. 351, 356, 503 

— Civil Procedure Code (Act V o/19U8), 0. XL, r. L 
(d)~Provincial Insolvency Act (III of 1907), «. 20 
(d) —RccciiTr’spotver to sue. 

A Rocoivor, appointed under section 351 of the Civil 
Procedure Codo of 1882, has no locus standi to institute 
a suit, oven with the previous sanction of the Court 
which appointed him Receiver. 

As a geiiorul rule, a Receiver is a person appointed 
by the Court to receive and there is no vesting of any 
cause of action in him. 

The power to sue or the liability to be sued is not 
necessarily incidental to the general powers of a 
Receiver, who has the right to institute or defend a 
suit only with the express permission of the Court. 
Bauri Pershad V. Civit, Nazjr, Ambala 751 

-SS. 356, 503 751 

-S. 521 684 

---s. 522 7,684 

~ Si 539 — Public charity 

— Endowment—Scheme confirmed by High Court- 
Amendment of scheme—Jurisdiction of District Court 
—Directions necessary to carry out scheme—Income 
of endowment uncertain—Audit to be frequent —Com- 
mittee of management—Person having pecuniary in. 
terest in endoioment properties or creditor of endoiv. 
nient, whether should serve on Co7nmittee. 

Where in a suit under section 539 of the Civil Pro¬ 
cedure Code of 1882, a scheme for the administration of 
a public charity has been framed by the District Court 
and confirmed by the High Court, an application for 
modification of the scheme can be entertained only 
by the High Court, but the District Court is at liberty 
to give such directions as may bo necessary to carry 
out the modified scheme. 

Where the income of a public endoivment is of an 
uncertain and variable character, it is extremely 
desirable that audits should be fairly frequent and 
searching. 

No one, who has any pecuniary interest in the en¬ 
dowment properties or is a credilor of the endow¬ 
ment, should serve on the Committee of management 
of the endowment. Umbsiiananda Dot Jha v. Rava- 
NEsiiWAR Prosao Sjngn, 16 C. L. J. 431 969 

--s. 539, scope of— 

S^tit against trespasser. 

Section 539 of the Civil Procedure Code, 1882, is 
applioablo only in cases of au express or constructive 
trust created for a public charitable purpose. 

The section applies only to a suit against a trustee 
and not to a suit against a trespasser. Arcnachella 
Chettv V. Mutiiu CHEniAR, 23 M. L. J, 347 586 

-s. 539, scope of— 

Right to sue — Founder's representatives suing for pre¬ 
venting abuse of trust—Suit in ejectment against 
trespasser by worshipper—Religious endowment — “In. 
terested”, meaning of — Adverse possession —Pujari — 
Limitation Act (XV of 1877), Sch. II, Arts. 47, 144. 

Section 539 of the Civil Procedure Code, does not 
repeal or affect the right of a private individual to in¬ 
stitute a suit to enforce the proper observance of a 
religions endowment. ■ 


A 
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Civil Procedure Code— (i8S2)—conoid. 

The representatives of a person, who endowed the 
property for a relifjions endowment, are entitled to 
institute proceedings for the purpose of having abases 
in the trust rectihed. 

Whete a religions endowment is founded for car¬ 
rying on the sectional religious worship of the sect 
of the founder, persons of the same sect and form 
of worship as the founder are persons interested in 
the due performance of the religions worship by a 
duly qualified person and are entitled to ask for the 
ejectment of an intruder. 

The possession or enjoyment of a Pujari for the timo 
being cannot become adverse to the worshipper. 

In the case of a sale of the endowed property, the 
possession becomes adverse to a worshipper or the 
representative of the founder from the date of the 
sale-deed. 


Civil Procedure Code—(i908)—oontd. 

— Civil Procedure Code {Act XIV of 1882), es. 2, 

244, 588. 

No order, appealable as such, under section 588 of 
the former Civil Procedure Code, or under Order 
XLIII, rule 1, of the present Code, is a decree ^ even 
though it may be an order which also falls within the 
purview of section 24i of the former, or section 47 of 
the latter Code, or is otherwise within the general 
definition of a decree contained in section 2 of either 
Code. 

No second appeal lies from an appellate ^ order 
passed on appeal from an order allowing or rejecting 
an application for setting aside a sale in execution. 

Under Article 166ofthe Limitation Act, timebeppns 
to run from the date of sale and not from the date of 
the confirmation of sale. Wasudeo i’. Hiralal, 8 N. 
L. R. 177 884 


Article 47 of the Limitation Act, 1877, can be no 
bar to a person who was no party to the criminal 
proceedings which terminated in the order. Kadambi 
Skinivasacharlu V . Durlabha Suboddiu, 23 M. L. -I. 
34S 589 


- - SS. 2, I 15—PreHmt- 

nary decree—Decision on issues relating to misjoinder^ 
limitation and jurisdiction—Suit for mesne projits — 
Rejusal to draw up pi’eliminarij decree—lluterial »r« 
regularity — Appeal —ilcyision. 


-S. 541 99 

--- 564 891 

—- —— ' - S. 583 — Assignment of 

decree—Assignee realising amount from judgment^ 
debtor—Restitution —Lis pendens — Party—Pleadings 
—Practice—Party not allowed to set up procedure 
successfully objected by him. 

Where the assignee of a decree has realised the 
decretal amount from the judgment-debtor in 
execution, the judgment-debtor, in the event of 
the decree being reversed on appeal, is entitled 
to ^ recover back the money, even though the 
assignee was not brought on the record on appeal. 

A judgment-debtor wishing to appeal against the 
decree is not bound to make the assignee of the dec- 
ree a party to his appeal. In the absence of fraud, 
the assignee of the decree is bound by the order of 
the Appellate Court. 


The doctrine of Us pendens applies to an intermec 
aieassipment of the original decree. The fact th 
the assignment was made before the appeal was fil 
^nnot make any difference in this respect nor t 
fact that the judgment-debtor had knowledo^e of t 
assignment before he lodged his appeal. 

proceeding between himself and" ht ad^y w 
the proper procedure to be adopted by the^latti 
Govindappa V. Handmanthappa 2^ M T T e 
(1912) M, W. N. 1152 ’ 

4a 

" “ S. 588 3g 

(Act V ; 

IMs;, Scf.. /. m-ataHing foinT-^e of l 


In a snit for mesne profits, the trying Judge 
first gave a decision on some issues relating to 
misjoinder, limitation and jurisdiction, and after 
finding on these issues, he directed the parties to 
adduce evidence on the remaining issues, which 
were issues of accounts. He was then asked to 
draw up a preliminary decree in accordance with 
his findings but he declined to do so: 

3eld, (1) that in so declining, the Judge com¬ 
mitted a material irregularity in the exercise of 
his jurisdiction; 

(2) that the decision of the issues conclusively 
determined the rights of parties regarding some 
matters in controversy so far as his Court was 
concerned; consequently, the decision on each of 
those issues was sufficient to constitute a pre« 
liminary decree; 

(3) that the Judge should be forthwith directed 
to draw up a preliminary decree upon the ques¬ 
tions decided and that an appeal would then lie • 
against the decision. 

A party has a right to appeal from a decision 
of the Court amounting to a preliminary decree but 
he can only appeal if the decree is existent in formal 
shape. 

It is tho duty of the Court, where it is applied 
to after the passing of a preliminary decree, to have 
the decree drawn up so as to enable the party 
aggrieved to appeal. Siphakath Dhonddbv Garud 
V. Ganesh Govind Garud, 14 Bom. L. R. 916; 37 B. 
60 637 



from caste 


Si 9—Ex-communication 


. . Si I 1 —Landlord and 

tenant —Suit for rent for a certain fasli—Issue as 
to propriety of patta tendered — Adjudication — Sub- 
sequent suit for rent for another fasli—Issue 04 
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♦o oj Res judicntA-'-lfadt'd^i Rent 

Recovery Act (Fill of I 860 ). 

In a suiti by a landlord ai;;aiust n tcimnb for rent 
for a oortain/ash‘under the Madras Ht»nfc Recovery 
Aot, the defendant pleaded that the pattn toiulerod 
was nob proper and that the extent of defendant’s 
jcrcyati land had been very muoh overstated. Tho 
Court found that the tonus of tho patta did not 
ooutain any objectionable matter and that tho patta 
was a proper one. In a snit for rent by the same 
plaintiff nf^inst the defendant for a subsequent/nsh‘, 
the defendant pleaded that the extent of the laud re¬ 
ferred to m the patta was inoorreot: 

Heldf that tho question of tho extent of defendant’s 
holding was r«?s judicata by reason of tho decision in 
the prerious suit as to the propriety of tho as 

it was an available ground of attack in the previous 
suit, and the judgment in the previous suit must bo 
taken to be an adjudioation that the terms of tho 
patta were correct in respect. 

Scope of section 11 of the Civil Procedure Code, 
1908, and the doctrine of res judicata disoussed. 

Case-law on the subject commented upon. Bo.m- 
MIDI HaYYAN NAIDU l'. BOMMIDI SURYANARAVANA, 

12 M- L. T. 600; 23 M. L. J. 5*3; (L913) M. W. N. I 

445 

Si I I —Res judicata — 
Object of doctrine—Cross suits—Appeal from decision 
in one suit only. 

The main object of the doctrine of res judicata is to 
prevent multiplicity of suits and interminable disputes 
between litigants. Tbe rule of res judicata is not 
limited to the Courts of first instance but it applies 
equally to the procedure of the first and second Ap¬ 
pellate Courts and indeed even to miscellaneous pro¬ 
ceedings. The doctrine, so far as it relates to pro¬ 
hibiting tho re-trial of an issue, refers not to the date 
of the commencement of tho litigation, but to the 
time when the Judge decides the issue. 

Where there are two cross-suits and a certain issue 
18 common to both suits and no appeal is brought 
against the decision in the one suit, the finding on 
the issue cannot be attacked in an appeal from the 
decision in the other suit. 

A decision on a point which is nob substantially 
in issue m a suit cannot operate as r^s judicata in 
any later suit in which it may be substantially in 
issue. Bahan Ceetty v. Muthoveerappa Chetty 5 
Bur. L. T. 199; 6 L. B. B. 93 860 

- — Si II— Res judicata— 

Ought"—Under-proprietary rights in Oudh,mean~ 
ingof—OudhRent Act fXXlI 0 /I 886 J, s. 3, cZ. 6 - 
Proprietary rights, claim as to, does not affect under- 
proprietary rights—Pleas in defence which ought to 
be raised —Inconsistent pleas when barred. 

A. sued B. for the recovery of the estate of a 
deceased laluJcdar C. and obtained a decree for 
possession of the estate. In execution of his decree, 
A. obtained possession of tho said property. B, 
objected tbat the under-proprietary rights in tho 
property were held by A. and B. undtr previous 
Settlement Court decrees and that these lights were 
nob affected by the decree for the proprietary 
rights obtained by 4 . On this ground, B. claimed 
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Civil Procedure Code—(locw)— oontd. 

rostitnUon of tho property. In tlio tlooroo obtuinorl 
by . 1 . ngiiinst R., no rosorvation was nmdo it| rospoot 
of tho iimlor-propriootry rightH in favour of B .5 no 
qno;)tioii was in issuo as to unilor-prunriotarv riirlits 
in tho suit: ^ 

Held, (1) that tlio ilooroo related to tho proprietary 
rights of (.'.8 estate and tlid nob affect tho under- 
proprietary rights hoM liy A. and /i. jointly and indo- 
pondontly of C'.; 

( 2 ) that tho undor-propriotary riglits wore no jinrt 
of tho property of 6 ^.; 

( 3 ) that as A. and Ti. litigatoil as rival olaimants 
to the estate of C., under a title clifforonb from tho 
one olaimod as undor-proprictors, sootion 11 of tho 
Civil Procediu'o Code could liavo no application. 

A party may join two or more altornatlvo claims 

for relief based on inconsistent allegations but is not 

bound to join them in a claim unless such joinder is 
possible without confusion or etnbarassmont and with¬ 
out impleading others os additional parties. The 
word “ought” in explanation IV, section 11, Civil 
Procedure Code, shouhl bo interpreted with refer¬ 
ence to the array of parties to the previous litigation 
and tho nature of tho estate or claim then claimed or 
set up. 

Under-propriotary riglits arc independent and 
distinct from proprietary rights. They do nob form 
a part and parcel of talukdari rights. An under, 
proprietor has as complete an ownership over his 
laud as that possessed by a superior proprietor, sub- 
ject only to tho payment, in certain cases, of rent or 
malikana to tho superior propriotor. An under-pro¬ 
prietor can deal with his property as freely as a 
superior proprietor can deal with his, and an under- 
proprietor's interests aro heritable and transferable. 
The main distinction between a proprietor and an 
under-proprietor, is that the former is not only the 
owner or part-owner of the mahal, but is also entitled 
to engage directly with Government for laud revenue, 
while the latter, though owner of the laud within the 
mahjl is not entitled to engage directly with Govern¬ 
ment but pays bis assessment to the proprietor of the 
mahal, Suraj Bikram Sinqs v. Chandrabhan Stngh 

334 

— — ■ ■ Si 1 I —Res judicata— 

Suit for possession—Defence of adoption set up — 
Finding that adoption not established—Subsequent 
suit by alleged adopted son. 

A. sued B., C. and D. for possession of land mort¬ 
gaged to C. by one E. The defence set up, inter alia, 
was that B, had been adopted by E. The Court found 
the adoption not established and decreed the claim. 

B. thereupon sued A., 0. and D. for possession on the 
ground that he was the adopted son of E. •. 

Held, that the suit was barred by section 11 of the 
Civil Procedure Code, as in the previous suit the ques¬ 
tion of adoption was directly and substantially in 
issue between A. and B. and in that suit there was a 
real adjudication of the question of title as between 
the parties. Uttam SiNOH w. Hira 365 

■ Si II —Res judicata— 
Hindu widow representing estate of her husband in 
first suit—Heirs of her husband hound in subsequent 
litigation—Withdraioal of appeal in first suit—Effect 
on question of res judicata. 


obnbral index. 
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On the death of one A., his widow bronfrht a suit 
affainst his brother for possession of the property on 
the allegation that it was the separate property of 
her husband. The principaUssue in the suit was 
whether the property was the joint property ot A. 

and his brother, or whether it was his separate pro¬ 
perty. The Court held upon the evidence that it was 
the joint property of the two brothers, but that the 
widow of A. was entitled to remain in possession 
during her life-time in virtue of her right to mam- 
tenance as the widow ot a deceased co-parcenor. From 
that decree, the widow appealed. But instead of 
pcosoouting the appeal, she withdrew from it. 

Subsequently, the son of tho said brother of -4. sued 
the daughter of ^.for possession of the same property. 
The daughter of A. pleaded that the property was the 
separate property of her father and not joint as al¬ 
leged by the plaintiff* 

Heid, that the previous decision operated as res 
judicata as it was given against widow as represent¬ 
ing the estate of A. and the mere withdrawal of the 
appeal by tho widow was not sufficient to deprive tlie 
decision of its operative charaotor in law. GnELABHAi 
V. Bai Javbr, 14 Bom. L. R. 1142 866 

--- ss. I 1 ,66, O. II, r. 

2 —Res judicata—Compromise decree—Parties differ- 

ent. 

Section 13 of the Code of Civil Procedure which 
deals with the rule of res judicata is not striotly 
applicable to compromise suits. Its provisions apply 
in terms to what has been heard and finally decided 
by a Court. 

Section 43 of the Civil Procedure Code of 1882 
(Order II, rule 2 of the Code of 1908) has no 
application where the parties to the two suits are nob 
the same. 


Section 317 of tho Civil Procedure Code, 1882, 
(section 66 of the Code of 19081, has no application 
to cases where the manager of a Hindu family or a 
tenant-in-comraon makes a purchase with funds be¬ 
longing to himself aad the other members of the 
family or other tenant-in-comraon. Gopala.sami 
Vastad V. Gowindasami Vastad, (1912) M. W N 
1071 434 

' “ S» 16 Cl« (d)—-iJerZa- 

rttfjun that mortgage is invalid^Mortgaged property 
situate beyond local limits of Court. 

A suit for a declaration that the mortgage of im- 
moveable property is invalid as against plaintiff is 

governed by clause (d) of section 16 of the Code of 

Civil Procedure. A Court, within tho limits of whose 
jurisdiction the property affected by the mortgage is 
not situate, has no jurisdiction to try the suit Ardna 
CHELLA CuETTlAR V. MUTniAH CHETTIAR 


Small Cause Courts Act {IX of 1887) \ 
invested with Srnall Cause Court ju>wlre,' wheZr 
Small Cause Court—Transfer jrom such Court 
Court not rnvested wilh-Sm„n Cause Court pow. 
—Further transfer to another similar Court-Dec, 
of latter, whether appealalle-Direction h,j tra, 

ferrxng Court to try as original suit, effect of 
In section 24 (4), Civil ProcednrH PnHa tu 
Bion “a Court of Small Causes” means not only a^ou 


Civil Procedure Code—(i908)—oonta. 

constituted as a Small Cause Court under Aofc IX of 
1887 but also a Court invested with Small Oaose 
jurisdiction. The mere investiture of a Coart 
with Small Cause powers makes it a Small 
Cause Court for the purposes of the section. There¬ 
fore as soon as a case is transferred from a Court 
invested with Small Cause Court powers to a Coort 
not so invested, the latter becomes a Small Cause 
Court for the purposes of the suit, and if the suit is 
further transferred to another Court, this third Court - 
also is a Small Causo Court for the purposes of the 
suit and no appeal would lie against its decree in the 
suit. 

Per Sundarn Aiynr, J. —If a District Court in trans¬ 
ferring a Small Cause suit from a Court invested 
with Small Cause Court powers, to a Court not so in¬ 
vested, directs the latter to try the suit as an original 
suit, the direction is invalid, though it does not affect 
the validit 3 ' of the order of transfer itself. Sankarama 
Aitar V. Paomanabha Aiyab, 23 M. L. J. 373; (1912) 

M. W. N. 1086 425 

_S.42, O. XXI, rr. 

16, 53- -Attachment of decree for mesne profits — 
Assignment of decree after attachment—Part consider¬ 
ation intended to benefit assignor and defeat creditors 
Fraudulent assignment—Right oj assignee to execute 
decree —Determination of equities between assignee 
and attackers inexecution—Assignee entitled to charge 
ferr consideration paid by him—Rights of attachers 
where attachment not made by Court passing decree 
—Attachment of decree by judgment-debtor—Bight to 
execute. 

An assignee of a decree, which has been attached, 
has, under Order XXI, rule 53, clause 2, the right 
to execute the decree notwithstauding the attach¬ 
ment. 

But the riglit of the assiguee to execute the decree 
is subject to the rights of the attachers just as the 
assignor’s right itself W’ould be. The assignment will 
not prevent the assignor’s creditors from proceed¬ 
ing against the decree as if it still remained the pro¬ 
perty of the assignor. The assignment, though valid 
as between the parties to it, is subject to the rights 
of tho creditors, including both those who may have 
already attached the decree and other creditors who 
might proceed against the decree notwithstanding the 
assignment. 

Where the difference between the real value of the 
decree and the consideration for its assignment is, 
by a secret agreement between the assignor and the 
assignee, intended to benefit the assignor and to 
defeat bis creditors, the assignment is fraudnlenb and 
invalid against the creditors and will not affect their 
rights to proceed against the decree as being still tho 
property of the assignor. Neither the assignor, nor 
the judgment-debtor, can object to it on that ground. 

The assignee in such a case is entitled to execute the 
decree notwithstauding the partial frandand is entitled 
to a charge for the consideration actually paid by him, 
and if the prior attachments are valid, his charge 
would be subject to the rights of the attachers. 

An application for execution by the assignee decree- 
holder may be resisted by the attaching creditors and 
all questions of rights of priority, eto., shonld be deter¬ 
mined in the execution proceedings. 
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Per 8u.ndara Aiyar, J. —An order of attaohmenb ot n 
decree by the Court actually oxeonting the decree 
after ita transfer to it from the Court which passed it 
is nob altogether vdid. The defect iu the nttivohmont, 
if any, consequent on its being made by a Court other 
than that which passed the decree is not suoli a juris¬ 
dictional defect as to make the order void. The de¬ 
fect tnay be waived by the judgmont-dobtor, ns 
where the latter does not take objection to the attach- 
ment. 

Per Sadasiva Aiyaty J.—Orders of attachment in 
execution of a decree, though these orders are effect- 
ed by sending notice to other Courts, nn* mndf in 
exercise of the jxnoers in executing a decree and 
therefore, under section 42 of the Civil Procedure 
Code, 1908, the Court to which the decree is sent for 
execution can also itself exercise the power mentiouod 
in Order XXI, rule 68, clause I (h) as exercisable by 
the oourt which passed the deci*ce. 

Per Sundara Aiyar, J.—Order XXI, rule 1C of the 
Civil Procedure Code, 1908, does not make an assign- 
ment of a decree in favour of one of several judgment- 
debtors invalid in law. The provision for disabling 
such transferee judgment-debtor from executing the 
money-deoree does not iu terms apply to transferees 
of decrees other than tliose for money. But, whether 
the judgment-debtor taking an assignment of a decree 
against himself for immoveable property can execute 
it or not, the attachment of the said decree by him is 
not invalid. 

Per Saciflsiva Aiyar, J,~A. judgment-debtor who 
obtains the decree by assignment cannot execute it, 
but he has the right to apply for a set-off of the 
amount due to him as decree-holder in a suit against 
his assignor as against what is due by him and his 
co-judgment-debtors iu the suit wherein he got the 
decree assigned to himself. His rights and priorities 
should be determined as if the decree for the larger 
amount was attached at his instance as soon as either 
of the decree-holders applies for execution. Armogha 
Mudeliarv. Yagamba Bai Ammani, 13 M. L. T. 227 

323 

-S. 47 88 

. S» 47— 'Order allowing 

or rejecting application for setting aside sale 

884 

— 7 --ss. 47 (2), 50-£,re- 

cution—Suit for money due under order against legal 
representative—Objection by legal representative to 
procedure—Jurisdiction of execution Court to con- 
vert suit against legal repi-esentative into execution 
proceedings. 

An order for payment of hatfa, recoverable as in . 
execution was passed by a Court and the petition in * 
execution’ for its recovery was transferred to an¬ 
other Court. Subsequently, the party against 
whom the order was made died. A suit for recovery 
of the money was then filed in the second Court 
against his legal representative, who objected that 
the matter was one for execution and under section 
60, Civil Procedure Code, he could only be brought in 
by the Court which passed the order. The executing 
Court decided to treat the suit as an execution peti¬ 
tion and the legal representative as a party to it, and 
proceeded to make an order against him: 


civil Procedure Code-(ioo8)-oontd. 

lli’ld, (1) that tho order was wrong; 

(2) that the legal roproHontativo had not b.-cn 
biought 11 . under Hoction r,0. Civil IVocoduro Cud.- 
ami could not bo j.rococdml against in i>x(.cution • ' 

t;*) that tho Court, which passed the sought 

o bo oxocufod, couhl only bring the legal roproson- 
tnt.vo on l-honTord. Nai'hiai’I’a Col’ni.an r, Povm; 
SAMV Naickku. 23 M. L. J. 287; (1912J M. W. X. HHH 


s, 50 

S. 57 — Civil 


released owing to miatnko * ^ 

-S. 58(2) 91 I 

Salary of officer oj Regular Forces-Ar,ny Act r41.45 

I IC. OHy ^ S* J 3v* 

The salary of an Officer of tho British Regular 
Army is not liablo to attachment in execution of 
nodecrco, under section GO of the Civil Proceduro 

Section 60 docs not encroach upon the provisions 

s. 60 (n) prov. 


s. 64 


manager of Hindu family 


S« 66 — Purchase bv 

434 


III C T Scfli 

II Ij S. 7 ( I ) (O)~ExecHti 0 n of decree -Decree 

awarding interest till realisation—Application for 
execution calcidaiing interest to date oj application— 
Execution iransferred to Collector—Duty of Collector 
to ca?C7t?ute mterest to date of payment-Naiure of 
Collector s a uthorify- Jurisdiction-Question of satis, 
faciion oJ decree^ 






Civil Procedure Code, 1908, the Collector has to take 
into account the decretal amount with the whole of 
the interest awarded by the decree. That includes 
not merely intere.st up to the date of da,A-W: but 
also interest which runs according to the decree up 

to the date of payment. It is the duty of the Col- 

lector to do so, even though the deoree-holder has 

omitted to mention in his application the particular 
claim for further running interest. The Collector 
cannot return the decree to the Civil Court as satis- 
fied till after the whole amount, including interest 
awarded by the decree up to the date of satisfaction 

has been paid. 


Sections G9 and 70 of the Civil Procedure Cede eive 
authority to the Collector for the purpose of erablino- 
him to determine the best mode or modes of satis- 
fying the decree, whether it is to be satisfied by 
management by the Collector himself of the land 
attached m execution of decree, or whether it is to 
be by its pale or letting. 

So far as the machinery nece.ssary for the satis- 
faction of the decree is concerned, the Collector is 
the solo authority. The direrefion is his and no 
Civil Court can interfere with that discretion. But 
that discretion does not extend to any jurisdiction in 
tbe Collector to determine, whether the decree itself 
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has been satisded or not. The latter juris.liction is 
the Civil Court's. It is that Court alone which is 
competent to determine the question judicially. 
BhuLhanu IUnsraj Dosni % \iRA Champa 
Khachar, U Bo.\i. L. R. 787; 37 B. 32 

__S. 70 142 

____S.73 —Order for rateable 

Whether open to revision by High Court. 

An order under section 73 of the Civil Procedure 

Code deciding that a person is not entitled to latc.iblo 
dktriba«cn> not open to revision by the H.gh Court 
even though tlie order is wrong, ns tho person affected 
Tas his remedy by snit MoshOAPe* C..KTT.AR ^ 
Naravanasamv PiitAi, (1912) M. W. N. 96b 389 

____s. 73, O. XXI, r. 89 

—Sole in execution-Application ior >;ettlng aside 
' sale^Deposit of amount specified in sale proclamation 
^Amounts due to decree-holders applying for rateable 

distribution. . i 

Where an application is made to set aside a sale 

under rule 89, Order XXI, it is necessary to deposit, 

under clause (b^ of the rule, besides 5 per cent, of the 

uurchase-tnoney. only the amount speciaed in the 
proclamation of sale as due to the decreo-holder in 

exeention of whose decree the sale has been hold, and 
not tho amounts due by the judgmont-debtor to all 
other decree-holders who have applied under section 
73 for rateable distribution. Veera Raghavan 
Pattar V. Vatasseri Para Mannadissier, 23 M. L. J. 

585 

___ s. 73 (2) 


-S.80 — Suit for injunc¬ 
tion against public officer—Notice not necessary. 

Where the object of the suit is to obiain against a 
public officer, not the Secretary of State in Council, 
an injunction to restrain what would otherwise be an 
irreparable injury, the suit is not subject to the notice 
required by section 80 of the Cotlo of Civil Proce- 
dure. Naginlal v. Official Assignee, 14 Bom. L. R. 
1146 


- --SS. 85, 87— Sovereign 

Prince or Puliny Chief, suit against-Consent of 
Qouernor-General in Council—Private /nfernaftonal 
LawSuit against Foreign State. 

A. suit will not lie against a Sovereign Prince or 
Ruling Chief without the consent of the Governor- 
General in Council. 

Q. sued the Travaucore State or its Dewnn as re¬ 
presenting the State, for damages for wrongful 
dismissal from service : 

Held, that no such suit would lie, as the Civil 
Procedure Code made no provision for fuits against 
a State apart, from its Prince or Chief. Such a suit 
would also contravene the well established rules of 
Private International Law. Gilmore w. State ok 
Travancore, 12 M. L. T. 496; 23 M. L J. 605 444 


S. 87 
s. 89 


444 

902 


_ _ S* 92 —Public reZipioM.s 

fru.-st—Suit by trustees for recovery of trust property 
from outsiders —Outsiders heirs of late manager. 
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A suit bv tho trustees of a public religloaa 
trust for the recovery of property, which has gone 
wron'-fully into the possession of persons jje 

strangers to the trust, is not governed by the 
provisions of section 92 of the Civil Procedure Code. 
1008 The mere fact that these persons in posses- 
Sion are heirs of the late manager of the trust 
niopcrtv is immaterial. Malhae Bhaqvant Kdl- 
kar^ni o'. Narsingh Krishna Majli,14Bom. L. 

37 II. 95 

__ s. 92 _ Public charitable 

trust-'lrustee setting up his private right—Plaint^ 

Nature of suit hou) determined. , „ , . 

Tko plaintiff’s case was that the defendant was a 

trustee of a particular 3 fandir the 

being public charitable property, that the defend- 

ant, both by setting up adverse tit.e 

and in other ways, had been guilty of breach of 

trust, and that, therefore. th 6 _ defendant should 

bo removed from his possession and the Court s 

direction should be given as to the administration ot 

the trust. The flefondant claimed that the property 

was his own private property: 

Held that tho snit fell within the scope of section 
92 of tho Code of Civil Procedure, and the mere 
circumstance chat the defendant set up m himself 
a private title adverse to the trust would constitute 

a breach of trust. ^ . v 

The character of a suit is primarily to be as- 
certained by a reference to the pleadings, and is not 
dependent upon the plaintiff’s success at the trmh 
Girdharlal V. Naranlal, 14 Bom. L. R. 1135 //“ 

__ 94(d), O. XL, r. 

I— Receiver—Appointment pendente lite—D»8c«' 
tu n of Court—Appointment on application of mort¬ 
gagee in mortgage suit—Interest left in arrear—Right 
to nominate—Receiver, to whom belongs—Appoint¬ 
ment to be made in interests of both mortgagee and 
mortyayor. 

Though the appoiotment of a Receiver pendente Lite 
is a matter entirely within the discretion of the 
Court, it must, in the exercise of that discretion, be 
guided by the circumstances of each particular case. 
As a general rule, the appointment of a Receiver 
will be made as a matter of course on the application 
of a mortgagee, if the interest payable under the 
security is in arrear. 

As a general rule, the right to propose a person 
for tho appointment of Receiver belongs to the 
party interested in obtaining the appointment, and 
effect will be given to his nomination. If the Conrt 
appoints a Receiver at the instance of a mortgagee, 
then the Court exercises its discretion as to who 
shall be appointed Receiver, and appoints the Re¬ 
ceiver, whom, having regard to the interests of both 
the mortgagee and mortgagor, the Court considers 
the best person. Eastern Mortgage and 
Co. Ld. V. Rakea Khatun, 16 C. W. N, 997 202 

--s. 94(e) 361 

-s. 102 90,522 

- -s. 104 S84 

s. 104 (I) (a), p- 


XXXII, r. 7, Sch. Il,cls, 8 and 15 

(I) (a )—Reference for minor to arhiiration_ 
Superseding arbitration — Appeal— Revision, 
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paL“8 P supi-rsiHUvl h,»1 „, Soh..,l,.lo 11, 

» Of the Civil IVoooiiuro Codo, soctiuu lot n 

S^la^v Z i i,„ null,o,iso ,1 

no‘ ho^ro,. ^ of H>G Uourt 

7ofthrrort^®r®''““ ?-'<^■'^-'^1'. '"lo 

JNATU, iol p, W. R. 1912( 125 P. L. K. 1912 388 

S. 104(1) (f) 902 

. - S» I 15—Colloolor’sordor 

reversing STamlatdar’s decision 676 

I 15— Interlocutory 

361 


general INOEX. 


iojy 


order for ends of justice 


. . - , -- S. 1 15 -Passing decree 

in terms of award before expiry of 10 days from 

uate of submission of award—JIaterial irregularity 
—Appeal—Revision 43 j 

^ ~ . . — S. 1X5 — Refusal to 

uraw up prehminary decree 637 

~ ] 7" ~ — S« I 15 -- Revision not 

wmpetent when there is an appeal—Position of 
vatcil 291 

S« I 15—Transfer of oc* 


oupancy tenancy 


■----S. tZl 884 

to Q ^ ~ 129j Oi XLI, I"* 

iU-Secunty/or costs Court Rules, 

T, iZb. * 

A., a resident of Hyderabad i\ ho had no immove- 

^ against B. 

on the Original Side of the Bombay High Court. The 
hearing of the suit occupied eight days andB. made no 

application for security for costs. On the suit hav. 

pf dismissed A. filed au appeal and deposited 
Rb. 500 as security for costs of the appeal in accord, 
ance with the rules of the Bombay High Court. B. 

applied that A. may be required to give security for 

Msts m the lower Court under Order XLI, rule 10 of 
the Cod 6 of Civil Procedure: 

Held, (1) that rule 725 of the rules of the 

Bombay High Court and not Order XLI, rule 10. was 

e governing rule with reference to appeals from the 
Original Sidej 

(2) that A. having complied with rule 725, and 
abstained, in the original suit, from apply, 
fiif security of the coats of the original hearing, 
^ . 'T®'®reason why the Court should 
©rcise Its disoretion to order security for the said 

Jj^NO V. SuLTANALI, J4 BoM- L. R. 


.... S. 144 —Forcible pos* 

session taken by decree-holder 121 

. - " ‘ S« 146— Representative 

w d^ee^holder—Transferee of decree-holder's interest 
aurtnif pendency of auif, whether can esiecute decree. 
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.V, .. ... 

P hohiro a ilocvo c.iil.l I,.. j,,,ss..,| f,, 

ol tl.P .•oiniMunii.s,., .1/. lr,.,„«tVn-r.| I.L i„(,.,vat in tiw 

till UTOi.l AihT Mm .l.viv i.;,ss.'.l, ,j. ani.lird 
to ('xociito Mm dri ipp ;i.s M*iirowii(,iMv,‘..f J/. : 

f/W./, Mi:it ho vviiH not a loiMvs.diliiMvo uhhhiMi,) 
moaning o| socMon I Ki „r Mm ChIo .,l' Civil PnHv.hao 

tMuito Mio (looroo. Do.sr Mi'iiammai. /■ Aitvk 
llisAix Kiiax • fSI7 

b-.lsvi, .,j dcn:c-U,n{(n(,..n-h\vcruthn 

if fnj tr„nsfcn-c <l<rr,-e.holder to 

enter up s^tittsjnclittn, 

A tiaiisIVroc .looroo.ImM,.,- „Kiy pnt in a petition 
to outer up satislaotion of a wlmln or part „f a 
doorocMy.tl.out pultn.gin an application for '..vocution. 

Ihero IS no necessity, aocor.ling to tlio Code, for tlio 

nssigneo getting any previous onlei recognising l.is 
iissij^ninont botoro doinjj so. 

It is open to a ileerec-lioldcr to certify satisfaction 
of a (Iccrcn at any time* 

The date of assignment has uotliiug to do with 

the question of limitation applicable to oxociitiou of 
decreoi 

A transferee decree-iioUler is not precluded from 
receiving payment from the judgment-debtor of the 

amount due under tho decree by the mere fact that 
he had not paid some portion of tho consideration 

f- 3 , ®* 14-8—F.cfensjon of 

U,ne fixed by decree-Pre-emption decree-Appeal 

Payment of money into Court within a ti.xed time in 
pursuance of a decree is not an act prescribed or 

allowed by the Civil Procedure Code within tho 
meaning of section 14S. 

A Court has no power to extend the time fixed bv 
a pre-emption decree for payment of price 
An order extending time fixed for payment of 

' to 4, o: XLIII, r.®- 

to discharge and remove—Rules-Prayer to he put in 
posxe*sio« of properties— Discharge or removal of Re- 
cetver—Appeal—Inherent power of Court-Execution 
by Appeffafe Court—Practice. 

There is no specific provision made in (he Civil 
Procedure Code for the discharge or removal of a 
Receive^ nor IS there any provision for appeals against 
orders of discharge or removal of Receivers. 

The power to discharge and remove or to civo 
directions to a Receiver must be taken to be^in 
herent m tho Court which appointed the Receiver and 

the Appelate Court has got all the powers of the 
original Court. ^ 

A prayer for execution cannot be made to tho 
Appellate Court direct. 

The prayer in a petition to discharge the Re. 
ceiver and put the parties in possession was treated 
as a prayer for appointment of the petitioners as 
Receivers of the properties they claimed possession 
of and was granted. Subbamania Iybr v. MoTirn 
lAKSHMIAMMAL, (1912) M. W. N. 1208 “ 
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____ 152-^ mendmcnt p/ 

decree-Coits asse-ised on wrong principle-Proper 
reinedfj—Review-Jppeal -Eevision. 

A decree can only be amended if one of the reasons 

Biifcified in the Civil Procedure Code as justit; 

amendment is established. , . l 

The rcvisional powers of the Ili}?h Court cannot 

be exercised nflrn vires and without authority 

An application was made to liave an aroitiatioL 
award, made out of Court lilcd, but it was dismissed 
witli costs on 18th June 1904. A decree was drawn 
un in which Pleader’s fee was assessed mi vihrem on 
the value of the suit for purposes of jurisdiction. 

On the 12th August 1911, an application was made to 

amend the decree by substituting a smaller sum as 

Pleader’s fee; 

Held, (1) that there was no reason for amendment 
as the decree was not at variance with the judgment 
and there was no clerical or arithmetical error nor 
any error arising from any accidental slip or omission, 

(2) that tlie applicant’s proper remedy was by 
review or by appeal on the ground that a matter of 
principle was involved and that costs had been as¬ 
sessed on an erroneous principle; 

(3) that the applicant could notask for amendment 
several years after his proper remedy had been bar¬ 
red by limitation. Shahab Dim t’. SiRaj-ud-dix, 25 

p. W. R. 1913 418 

--s. 153, O. VII, r. 

I I, O. VI, r. 17 — IPttnt o/ vcrificafion and 

Signature— Late verification and signature—Limita^ 
tion Act (./X ci/19D8j, s. 22-New party—Party not 
signing or verifying pleading. 

If one of the plaintiffs is wrongly described in the 
plaint as a minor and has not himself signed and 
verified the plaint, ho is not on that account to be 
considered not a party. 

Want of signature and verification does not 
entail the rejection of the pluint as such verification 
and signature can bo supplied at any stage of the 
proceedings. 

The plaintiff who has not signed or verified cannot 
be considered to be a new party, when ho signs 
or verifies the plaint, so as to attract the applica¬ 
tion of section 22 of the Limitation Act. Aruna- 
CHELLAM ChETTYV. PbABHAYYA CtlBTTY, (1912) M. W. 

N. 1207 580 
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ferent 


O. 2, r. 2— Parties dif. 

434 

_ O. 2, r. 2 -Suit for 

profits by co-sharers-Pendency of partitioning 

O. 2, r, 2 -First suit 


% 9 

ceedings 


S. 238 

O. 1, r. 3, O. 


r. 10 —Addition of parties. 

By a compromise, effected between A. and B., A. 
was to remain in possession of Jth of certain property 
us her legal share and of the balance in lieu of dower. 
A. gifted the property to C. who mortgaged it to 
D. 

After the death of A., B. sued C. for possession of 
ith of the property. After the institution of the suit, 
C. sold the property to D. D. applied to be made a 
party to the suit of B. as a defendant: 

Held, that aa no relief was sought against the ap¬ 
plicant and the caso against him was not the same 
as against other defendants already on the record, 
he could not be made a party to the suit, Chimman 
Lai. V* SiKANDAR Khan, 10 A. L. J. 387 641 


hy mortgagee to recover arrears of interest—Subse- 
gnenf snjV to recover both principal and interest or 
possession against vendee of equity of redemption- 
intermediate declaratory decree. 

Wliere a mortgagee, who has, under the terms of 
the mortgage-deed, a clear option on the happening 
of a default in regular payment of interest by the 
mortgagor, of either taking possession at once or 
of r^iH/.ing interest or of accumulating interest with 
principal until possession is taken, sues and obtains a 
decree only for arrears of interest, his subsequent snit 
a^’-ainst the vendee of the equity of redemption to 
recover both principal and interest due or possession 
of the mortgaged property is barred under rule 2, 
Order 11 of Act V of 1908, 

Even the fact that the mortgagee had obtained an 
intermediate declaratory decree against the vendee, 
declaring his lieu against the mortgaged property 
both for principal and interest, is of no effect and 
cannot revive his rights which had once been 
extinguished on the first occasion under the force 
of tho said rule by reason of his suing 
arrear of interest. Brij Lal v. Ram Rattan S®l 

-O. 6, r. 17, O. 7, 

r. 11 

---O. 9, r. 5, O. 17, 

I*. 3 — Summons returned unserved—Time given to 
appellant to take further steps—No steps taken 
v)ithin time—Power of Court to proceed to decide 
appeal. 

A second appeal was filed in the High Court. 
Summonses to the respondents were returned unserr- 
ed. Time was granted to the appellants to take fur- 
thor steps in the matter. No steps were taken within 
time. The Court ordered the appeal to be put up in 
ordinary course for hearing: 

Held, (1) that under Order XVII, rule 3, the Court 
could proceed to decide the appeal, and that Order IX, 
rule 5, did not apply to the case; 

(2) that Order IX, rule 5, did not gl^® 
appellants the right to apply for a fresh summons at 
any time within a period of one year from the date 
of the return made to the Court by the serving offloen 
Jaisari Singh v . Jaisari Singh 294 

O. 9, r- a-PlainHff 


not giving evidence —Swii to be dismissed—Defendant 
not entitled to prove his case. 

When the plaintiff offers no evidence, the Court 
has no jurisdiction except to dismiss the suit for 
want of prosecution. In such a case, the defendant 
is not entitled to prove his case. 

But when the plaintiff has given evidence, in that 
case, notwithstanding that the Court has formed an 
opinion in favour of the defendant, the defendant 
can say that he is entitled to give evidence in proof 
of the case he has made in his own written state¬ 
ment, 80 that in the case of an appeal, there may be 
no remand, but the whole case may be disposed of. 
Kesri Ciund v . National Juts Mills, Co. Ld. 16 
C.W.N, 268; 40 0.119 87 
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™ ^ -- O' »*• l2-iV<.rf 

fnands disohodience—Party to unit —Oi-iicr for pti-. 
»onal appcamnco^Vou'or of Court. 

It IS nob oorroot to sivy thivt tho Court liiis no pou'or 
toordor a party to Appear in person except when 
®®P®wor 0 d by gpooUio seofcions foniul in the 
Civil Prooeduro Code. The Court hiis suoh po\Yer 
whenever it considers that tho interests of justioo re- 
qaire any party to appear in person at any staj^o of 
the case. 

The Court, howovor, has no power, under Order IX, 
rule 12, to dismiss a minor’s suit for default boca\i 3 o 
of the disobedience of his noxt friend. The next 
friend is not a party to tho suit, and can bo treated 
as such only for purposes of answerin'? interrogatories 
or for saddling him with costs. 11a.t.\ooi>al.\ I^axua- 
RITHAR V. Mdtku Kumara CHETriAR, 23 M. L. J. d7d: 
13 M. L. T. 19 762 

-—-— —-O. 17, rr. 2, 3- 

Plaintiff’s suit dismissed by Assistant Collector as not 
proved—Appeal. 

An Assistant Collector dismissed a suit for profits 
recording the following order: 

As the plaintiff has failed to prove his claim and 
has failed to prosecute the case, it is ordered that the 
plaintiff’s claim be dismissed for default.” 

Held, that tho Assistant Collector did not take 
action under rule 2, Order XVII, bat that he acted 
under rule 3 of that Order and, therefore, an appeal 
lay against that order. Ohuttan Lal v. Kanhaya 
Lal, 10 A. L. J. 478 836 

-O. 17, r. 3 294, 

836 

--- - -—O. 18, r, 15 and 

VI ^{jf l*g l—^Evidence and Vakil's arguments 
heard by one o^cer—Judgment by successor without 
hearing arguments—Judgment pronounced without 
notice — Validity. 


WheroaMausifrecordedtheevidenceina case and 
heard arguments of Connsel, but judgmentwas written 
and pronounced by his successor without hearing Coun¬ 
sel, or giving them notice of the date on which the 
judgment would be announced; held, that under 
Order XVIII, rule 15 of the Code of Civil Procedure, 
1008, it was not necessary to hear Counsel again: 
but that the omission to notify the date on wliich 
judgment was to be pronounced, as required by 
Order XX, rule I of the ode, was a serious irregu¬ 
larity, if not an illegality, necessitating the settfag 
aside of the judgment, and directing the filunsif to 
proceed afresh with the case according to law. 
Kanumooby Niladri Razo v, Kasa Subbiah 12 M L 
T. 832; C1912) M. W. N, 999 

--0.20, r. I 

-0.2X,r, 2 

-0.21,r, 16 

-0.2l,r. 53 

— -O- 21, rr. 58, 

- . .O. 21, r. 66 



0.2l,r.73 539 

0.21, r.89 920 


-0.21, r. 93 437 

-O, 22, r, I 621 


~ O. 22, r. I — "Legal ro- 

l>re.<i'iifiifire'’ —Ifeir—Surrlval of riykt to sue — 

of sons for f.ifhei—Hindu />7»y —Mitak- 
sfiara— Suit jor proirriiiuj revershnury estate from 
nvrs/t'a;i(Z rentlifton of nccount.'^. 


Ill every case, iimlor Order XXlf, mlo 1 Civil 
Procotinro Code, tho first point to he decided is who- 
tlier the right to siio survives, and timt must bo de¬ 
cided with roferenco to tlie ii.atiiro of tiio suit. 

The continuance of a .sail depond.s. nob on tho 
quaHlic:itions of tho representative of tho deceased 
phiintilf but on the nature of the suit. Tho survival 
of a riglit to sue doe.s not depend on tho presence, 
or oven tlio existence, of an heir. The words ‘'Ic'-ai 
representative” in Order XXfi, have a vtuy wide 
signilioatioii, and are not synonjmouH with tho 
term “heir” or with tlio limited class governed by sec¬ 
tion 11 of tho Civil Procedure Codo for the purpose 
of the law of res Judicata. 

A suit to declare nu alienation invalid beyond the 
life-time of a widow, is a representative suit for the 
benefit of tho eventual reversioner. 

Under the terms of an award, a trust estate was 
managed by a Hindu widow. She was prevented 
thereby from alienating it. It was declared that on 
her death, the estate should devolve on the rever¬ 
sionary heirs, who were also given an autliority to 
obtain rendition of accounts. The presumptive re* 
preaentativc, asserting malversation and mismanage- 
meat of the trust estate in the hands of tho widow, 
sued for the removal of tlie widow from the office 
of trustee and the substitution of the plaintiff for 
her, and further prayed for rendition of accounts 
and delivery of the balance of income to the newly 
appointed trustee. Plaintiff died daring the pen¬ 
dency of the suit and his sous applied to bo substi* 
tuted in his place as his legal representatives — 

Held, (1) that the right to siio survived, as the 
right was appurtenant to the reversionary estate; 

(2) that the sons of the plaintiff, as being tlie 
immediate reversioners charged with the duty of 
protecting the reversion, were proper legal repre¬ 
sentatives of tho plaintiff for the purposes of Order 
XXII, rule 1; 


(3) that tho plaintiff was primarily acting for the 
benefit of the reversionary estate. Ram Din o. Raj 
Rani, 8 N. L. R. 113 I0 I 


O. 22, r. 4 621 


---^O. 22, r. 10 641 

' - ' “■ • O. 23, not applicable to 

execution proceedings, O, XXI, r, 2,— Powers of 
executing Court on application of judgment-creditor 
to enquire into terms of compromise. 


Order XXIII, Civil Procedure Code, does not apply 
to execution proceedings. 

Order XXI, rule 2 only authorises the recognition 
by the executing Court of payment or adjustment. 
An inquiry into the terms of an alleged corapromisa 
cannot be made on the application of the judgment- 
creditor under Order XXI, rule 2 and there is no 
jurisdiction in the Judge to deal with such matter on 
such application. 



103^ 


INDIAN CASES. 


tl9l2 


Civil Procedure Code— (i908)—oontd. 

Neither the fact that ia the first instance the crc- 
ditor asked for an order of inquiry into the terms of 
the compromise nor the fact that the Judge adjourned 
the summoDS for evidence as to tlie alleged compro¬ 
mise, can give the Judge jurisdiction. 

The counter affidavit of the judgment-debtor can- 
not be recognised as an application under Order XXI, 
rule 2. Lodd GoviNiioss V. Kamdoss, (1912) 

N. 1245; 24 M. L. J. 88 752 

- o. 23, r. l-With- 

drawal of suit—Leave to bring fresh suit—Fids set 
out with no clear conception of nature of rights. 
Where, from the plaint and the proceedings in tho 
lower Court, it is apparent that the plaintiff has no 
clear conception of his rights, tlio High Court will 
grant permission to withdraw the suit with leave to 
bring a fresh suit under Order XXIH, rule 1 of tho 
Civil Procedure Code. Chidamuara Mudat.i u. Koz- 
IIANOAVELU Modali, (1912) il. W. N. 1003 39S 

---Of 23, r. I —Applicatton 

for leave to withdraw suit toiih libertg to bring jre.^h 
suit—Defective judgment—High Court's power to set 
aside order—Revision — Practice. 

A. Court allowed a person to withdraw his suit 
with liberty to bring a fresh suit; there was nothing 
in the judgment to show that the Court was satis6ed 
that the suit must fail by reason of some formal 
defect or that there w'as any other sufficient cause 
for permitting the suit to be withdrawn: 

Held, that the High Court could interfere in. 
revision and set aside the order allowing the suit to 
be withdrawn. Kadra Rawan v. Tola Ram, 10 A. 

L. J. 393 647 

-O- 32, r, 7 388 

-O. 34, r. I 432 

“ Oa 34, !*• Q—Mortgage 

suit^Successful party—Pesonal decree for costs. 

Under Order XXXIV, rule 6 of the Code of Civil 
Procedure, the successful party in a mortgage suit 
which is contested is entitled to have a personal 
decree for coats against the persons who contested 
tho suit, when tho mortgage property has been sold 
and found insufficient. Komandar Kamalammal v. 
Komanddr Nabasimracharlu, 12 M. L. T. 312; (1913) 

M. W. N. 139 244 

-r- 7 -r-0.39, r. 1,0.41, 

rr. 5 Ct O—stay of execution, reasons for—Annoy, 
anee to feelings, whether a ground for stay—In}unc. 
tion, when to he granted. 

In an application for a stay of execution, the 
Court has to be satisfied that the appellant is likely 
to sustain substantial injury by execution being 
allowed to take place before the disposal of the 
appeal. It is not usual for the Court to grant stay 
of execution if the appeal itself does not raise fairly 
arguable questions. Where no pecuniary or tan¬ 
gible loss is shown, it would not bo right to grant 
stay of execution merely on the ground of annoyance 
to feelings. 

In an application for a temporary injunction the 
Court will have to be satisfied that the applicant has 
a prima facie case and further that the protection of 
his interest requires that an injunction should issue 
temporarily. 


Civil Procedure Code— (1908)—oontd. 

Qa.erc.-Whether wheu a party goes to Court 
claiming an injnuclion against his opponent to res- 
tr.'iin him from doing something wrongful, the oppo¬ 
nent should have the right, as a matter of interloou- 
tory relief, to restrain him from doing the very act 
which ho claims to be entitled to do and which he 
asks the Court to be allowed to be done without 
obstruction from his opponent? Vathiab Ram^U^ 
Aiyanuar V. Aiyanachariar, 23 M. L. J. 316 218 

__O, 39, r. I 361 

_O. 40, r. I 202 

____O. 40, r. I— Appoint. 

vient of Receiver — Properties not comprised in suit. 

Rule 1, Order XL, of the Civil Proceduse Code, 
1908, does not empower the Court to appoint a 
Receiver of properties which cannot be dealt with by 
the Court in the suit. Marulasidda Raji v. SiDD^ 

_0.40, r. I —Receiver, 

functions of—Suit by Receiver to recover value of pro- 

perty sold prior to his appointment. 

The functions of a Receiver appointed under Order 
XL, rule 1 of tho Civil Procedure Code, 1908 (section 
503 of the Code of 1882) are to take possession from 
the parties to the suit of any moveable and im¬ 
moveable property in respect of which he has been 
appointed Receiver, to manage it, to realise its in¬ 
come, and to continue in custody of it until removed 
by the Court. 

lie cannot recover from a stranger to the suit 
property which the latter had acquired anterior^ to 
his appointment as Receiver; nor does his appoint¬ 
ment affect any rights previously acquired by third 
persons, oDr has he the right to recover property 
sold away by the judgment-debtor on the ground 
that tho sale is voidable under section 53 of the 
Transfer of Property Act, or that the sale was 
not binding on the creditors of the judgment-debtor. 
Mahameu Kasim Panchafakbsa CBBtxi, 35 M. 

578 233 


O. 40, rr. 1 to 4— 


[f Power to discharge and remove Receiver 


-0.40, r. I (I) (d) 

-Mortgage-deed providing for appointment of 
Receiver—Receiver unable to pay interest—Re¬ 
ceiver ordered to pay money to mortgagor tq^ 
peal against mortgaged decree 

-O. 40, r. I 

Receiver’s power to sue 


0.41,r.(l) 
0.41, r.2 


849 

119 


-0.41,rr. 5, 6, 12 

—Court to which application for stay of sale should 
he made. 

In view of the alteration of the language in Order 
XLI, rale 6 (2), which re-produces the old section 646, 
it is clear that the Legislature intended that the ap¬ 
plication for stay of an order for sale of immoveable 
property shonld be made only to the Court which 
made the order. KANNiAppAii Gasm v. MakiKaTA- 
BAGAM CH£TT1, 23 M. L. J. 677 763 
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O. 4I,rr.5,6 219 
-O. 41, r. 6 
0.41, I-. 10 
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• O. 41, r. 12 763 

Notice to other sulv, uyhcther noces.tart/. 

aDDellL?.fn2^ on ncoouut of both tl.o 

appellant and respoiulont boin- absent on tlio day of 

respondent is necessuiy Vo! 
fore passing an order of restoration of appeal. Biuj 
Lal V. Bua Ra.v, 10 A. L. J. 395) - 


Civil Procedure Code-aoo8)-contd. 

l.Init the nppeaMiud not boon diHoo.qotl of-u). 
oord.n. to law and that tho jh.dg.nont V,1 rh-cme 
Htioiil.l be .sot aside and the lower Coui-t dirootod to 
ro-henr he appeal and doculo it according to la™n 
such e the .seven gremnls coiitaiao.l in tho nioinor ui. 

Whei^ evidence coiillicts, it i.s tho duty of tl.o An 
poll.vto Court to weigh and discuss it an.l come to its 
own oonelnsion on it and give its own reasnn.sfor that 

li "■ *''' ’r""' 


O. 41, r. 33 


uf’crJ'* -Burden of'prTopu-ra,‘!,l 

Placed—Qround for remand. J- 

ground for passing an order o 

'T'''’ S'*/‘'‘“t th, 

first instnn decided by the Court o 

first instance on a wrong view of tho burden o' 

deoiLV"" Appellate Court also finds that tlial 

PbaZ Khan ..La,,;, 

rHASAD, 10 A. li. J. 190; 34 A. 612 9 .:^ 

cedure Code (AH XI7 of i««o) , i V 

remorai— Con.sirueiton oj statutes. ’ 

tain f and redemption of cer- 

tain moitgaged property; the trial Court after talcin'^ 

aocouuts decreed possession to the plaintiffs In an" 

possession. Thereupon, the original 

freshlcTufor takinc; 

bo law. 

together with other rules 
of tho Sirtu-ia fbo intentioo 

o<ionrring7or^3anV“^“''’''^®®"'®’ reatriotions 
Court ha? allowed?n ! the Appellate 

boa added a oartv tn . of the pleading or 

u Mohaslal, i/b om. L.Tm4 ^*8911 

CoSclTaStve”' ouVT' 

Court referred to one onfy in the judgment and as 
regards that also, all that the Judge said was that 

a?BrCo«t’e“d ‘f'fforing from Jhe 

J ha dTn^Ltd ‘ ° oonflioting evidence 


'•-o. 43, r. 1 884 

-- O. 43, r. I (s) 583, 

^ ._ 849 

--- O. 43, f. I (r) 361 

I ” “ 0» 45— Appeal to Privy 

Council. See Privv Council Appeal. 

~ Oa 4-7, I*• 7 —Order 

granting review—Appenl—Dismissal in default— 
Restoi'ation on review. 

A suit was dismissed for default. An appli¬ 
cation for restoration was also dismissed. The 
plaintiff then applied for review of judgment. The 
Court of first instance allowed the application 
for review and restored tho suit to its original 
number. On appeal, the District .Judge reversed 
the order of the first Court granting the application 
for review, on the ground that no review could be 
granted when an application for restoration had been 
dismissed: 

Held, that this w.is not a ground upon which an 
appeal could be allowed under the provisions of Order 
XLVII, rule 7. H.vk Nauain u. U.mrai, JOA. L. J 
396 661 

-Sch. II, Cl. S 320,388 

-- Sch. II, cl. 10 —Awa rd —Notice 

of fling to essential. 

The provisions of rule 10, Schedule II of Act V of 
190.S are mandatory and the Court must give notice 
of the filing of the award to tho parties. Muhammad 
Husain v. Laltu, 15 O. C. 294 430 

-Sch. II, cl. 15(1) (a) 388 

-- -- Sch. II, cl. 15(a) —Arbitration 

—Award-Misconduct—Award when to be set aside 
—Reference to arbitration on the basis of exclusion 
of certain evidence—Umpire admitting this evidence. 

An arbitrator or an umpire is the chosen Judge of 
the parties; his decision is final and the Court has no 
power to touch that decision or interfere with it 
merely on the ground that it is not correct or that 
it is the result of bias. 

It is because the award of an arbitrator or an 
unyiire is final and the party against whom it is made 
is debarred from appealing to any Court of law, how¬ 
ever unjust the award may be, that Courts have been 
most anxious to see that nothing unfair or irregular 
18 done by the arbitrator or umpire while discharging 
Ills duties as each. The Courts have always been 
most alert to interfere and set aside any award in 
which it appears that the arbitrator or umpire has not 
acted with scrupulous fairness towards both parties, 
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Incjasesof reference to arbitration thronp^h the 
Court, the Courts have always exercised a most vigi¬ 
lant supervision over the conduct of the arbitrator 
to whom at the requestof the parties it delegates the 
duty of deciding disputes between the parties and 
any irregularity or action, which is not consonant 
with the general principles ofequity and good conscience 
which ouehtto govern the conduct of an arbitrato', is 
resented by immediately brushing aside the award of 
the arbitrator against whoso decision there is no ap¬ 
peal. 

A reference to arbitration was made through tho 
Court on the basis and footing that an alleged adjust¬ 
ment was not to bo taken into consideration by the 
arbitrators or tho umpire, who were explicitly and 
imperatively directed by tho Court not to take tho 
said adjustment into consideration. In spite of this 
direction, the umpire admitted, at the request of one 
of the parties and in face of a protest from the other, 
the adjustment in evidence and used it as evidence 
against the latter in deciding an important qvicstion 
of onus of proof : 

HcM, that the admission of tho adjustment, being 
an obvious breach of the direction of the Court con¬ 
tained in the reference order and a grave error of 
judgment which prejudiced tho case, was a clear case 
of "misconduct in law” on tho part of the umpire. 
Haji Ahmed v. Essanji Tajbhoy, 14 Bom. L. R. 1007 


-Sch. II, cL 16 —Ltmifa- 

tion Act (IX of 1908), Sch. J, Art. 153 —Passing de¬ 
cree in terms of award before exptry of 10 days from 
date of submission of aioard—Material irregularity — 
Appeal—Revision—Civil Procedure Code (Act V of 
1908), «. 115. 

A decree passed in terms of an award immediately 
the award is submitted, without waiting for the ex- 
piry of the ten days within which an application, 
under Schedule II, paragraph 10 of tho Code of Civil 
Procedure, to set aside the award may bo made, is in¬ 
valid. 

It is doubtful whether there is an appeal in such a 
case, but as the decree has been passed notwithstand¬ 
ing the express provision of Schedule II, paragraph 16 
of the Code, the Court acts without jurisdiction or 
with material irregularity in the exercise of its juris, 
diction, so as to call for interference by the Hi"h 
Court under section 115 of the Code. 


Even if an appeal is preferred against such a de 
ree, the High Court can treat it as a revision pel 
tion. SuRAPPARAJU V. Narayanarajd, (1912) M. \ 
N, 1232 

— -Hi’ 

Sctll II], Si I I 


civil And crfminAl 'trespass 41 

Claim— CoIIu.<!ivc sale by judgment-debtor to clai 
ant to defraud creditors-Possession of claimant to 
de^edasxn trust for iudgment-dehtor-Trusl m 
not be shown to be capable of enforcement-iji 
Procedure Code (Act V of 1908;. 0. XXI, rr. 58. ( 

^ S., ajudgment.debtor, for the purpose of defrav 
mg his creditors, conveyed certain property to 
who a^m collusively convoyed it to the claims 
who took possession. This property being attach 
by_ the creditor of S., the claimant put forwarc 


Claim— concld. 

Held (1) that the claimant was in possession for 
the benefit of the judgment-debtor as his trustee 
and that the claim should be rejected under rule 61, 
0. XXI of the Civil Procedure Code; 

(2) that it was not necessary in order to deteat 
the claim to show that the trust was one capable of 
enforcement by law. ilciN-TOSH u. Bidhu Bhusan 
Sf.s, 16 0. \Y. N. 9.>9 » ^ 

Co 11 eCtO r is a subordinate Court 676 


Commission— Sale of immoveable property— 
Agreemont for payment of commission to person 
sale —'Conipl6tioii of contract, pajmenfc 
of'commissioii on-Paymont after realization of 
])iirchasD-moi;cv — Document, construotioii of — 
Absence of alternative claim for deciee-Qaantam 
meruit, effect of ^ 


Commitment. See 

s. 403 (4) 


Criminal Proceddre Code, 

54 


_■ -once made can only be quashed 

on point of law 813 

Companies Act (VI of 1882), s. 58— 

Company—Articles of Association providing for re¬ 
gistration of transferee if proper person—Refusal of 
Agent of Company to register transferee — Iransferee's 
right to go to Court Jurisdiction of Court. 

One of the Articles of Association of a Company 
provided that if tho transferee of a share was a pro¬ 
per person, the share would be transferred to his 
name. A transferee applied for registration of his 
name but the Agent of the Company refused per¬ 
emptorily, without giving auy reason, to allow the 
transferee’s name to appear on the register, and the 
Company merely adopted the action of the Agent- The 
transferee thereupon applied to the Court for rectifi¬ 
cation of the Company’s register by the substitution 
of his name in place of his transferor: 

Held, that the Couit had jurisdiction, even without 
reference to tho Directors or the Company, to deter¬ 
mine whether the transferee had a right under the 
Article to get his name registered or not, and, for that 
purpose, to determine whether he was a proper person. 
Bajnagar Spinning, Weaving and tfANUPACTCRiNG, 
Co. Ld. V. Manilal Maganlal, 14 Bom. L. E. 919 

640 

-SS« 140, 169—Appoint¬ 
ment of official liquidator —TTisAes of creditors—Dis¬ 
cretion— Appeal—Powers of Appellate Court. 

Tho appointment of any person as an official liqui¬ 
dator is so entirely a matter for the discretion of the 
Judge dealing with the winding-up that an Appellate 
Court will not review his decision except under very 
special circumstances or unless it can be shown that 
the Judge had acted on a wrong principle. 

Section 140 of the Indian Companies Act does not - 
make it obligatory on the Court to comply with the 
wishes of the majority of creditors. Noble v. Bane 
OF Burma, Ld , 6 Bur. L. T. 193 853 


-s.169 853 

Company! Sec Companies Act. 

- Dealing with stranger'• Internal man- 

agemer.t of Company, whether stranger hound to look 
into—Stranger whether can assume validity of acta— 
IfOan to Company—Credited hy Company—Document 
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Company —conoid. 

ineoinplete—Creaiion of charge — Lease—La ndloi d*s 
arrears —Possession ig liquidator — Landlord's nc- 
q\M$c«nce — Landlord, whether secured creditor. 
ik strnn^oi' doaliup^ with a Joint Stook Company is 
not bound to look into the indoor mana^omoiit of the 
Oompany: aud ho may assimio that nil the .acts dono 
by the Company or on its behalf aro regular and 
proper. 

A stranger lent money to a Company, which was 
credited by the Company or its managing agents in 
the loan aooount. A doenmont was giron to tho 
leader, to which the seal of the Companj' was affixed, 
but it was only attested by tho signal nro of the 
managing agents. It did not appear tliat tho money 
had been borrowed with tho approval of tho Directors, 
and the document was not signed by any of tho 
Directors, as required by tho Company’s articles of 
association: 

Reid, that the louder was entitled to assume that 
the managing agents had obtained the approval of 
the Directors to the borrowing of the sum; .and that 
even if the signature of the managing agents was not 
sufficient, the lender who had advanced money to tlm 
Company upon the terms that security sliould be 
giveu to him, was nevertheless entitled under tho rules 
of equity to have a ohargo on the property of the 
Company, although if the security was not complete. 

The rale that the landlord of a Company is entitled 
to be paid in full for rent and royalties accruing due 
subsequent to liquidation should the liquidators remain 
in possesaio)!, cannot be applied to the case where 
the landlord acquiesces in the liquidator’s possession. 
And the landlord is not entitled to claim as a secured 
creditor in respect of any rent and royalties which 
are due before or after the liquidation. Charnock 
Collieries Co. Ld. v . Bholanath Dhar, 39 C. 810 

976 

Compensa.tlOn. See Criminal Procedure 
Code, b. 260. 

I for improvements. See Land* 

LORD AND Tenant. 

____—-Minor seeking equitable relief 

—Compensation for benefit received 371 

-Security without consideration 

842 

--to work for period of work 

894 

Complslnlp definition of^Letter to District 

Judge 573 

.-p meaning of 570 

ComprOinlSe by Pleader on behalf of client 

391 

- — - of subject-matter of appeal — 
Adjustment of *all matters in dispute’—Oral evi¬ 
dence of independent agreement—Written compro¬ 
mise silent as to certain provisions 43 

ConJUfira.! rlgrtlts. See Restitution op Con- 

JUOAL BIGHTS. 

C0nSlCl6l*a1tl0n —Alienation by widow of whole 
property to next reversioner—Agreement by rever* 
sioner to re-convey portion of property 487 

Gontract of management—No per- 
■ sortal liability—Consideration for contract cannot be 
consideration for later pro-note. 


Consideration —concld. 

One ^7. and the dofondiint obtained a rnanganoHo 
concession in Mysore iiinl agreed to iidinit /^^ fo a 
share of the prtjfits arising therefrom. In considtM*- 
ation thereof, E. cniisod tlio plaintiff Company to 
undertake tho managomont ami development of (lie 
rights comprised in the said business and to finance 
tho concern. Tho sums so advanced were to hear 
interest at 2 per conb. above tho current Hank of 
Madras rate and wore to bo paid or dediicteil from 
tho salo-procecds of tho oro as disposed of or ship- 
pod. Tho plaintiff 0()in[)any \vero also euf itled by 
way of romunoration to a commission. Tho Cotii- 
pany found after some time that tho mines wero not 
working prolitably and refused to make any fia thor 
advunco. IC., who was r<>ally tho plaintiff Company, 
roprosontod to tho defi.-ndant that ho was houmi 
to pay to tho plaiiitMT Company a .sliaro of tho 
monies alleged to bo duo to the Oompiny and tho 
defendant exocuto<l tbo suit promissorv-noto: 

Held, {]) that thero was no consiileraliou for tbe 
promissory-note bocauso under tho agreement thero 
w’as no personal liahility on tho part of tlio mrmliers 
to pay to the plaintiff Company the monies advanced 
by it; 

(2) that the plaiutiff Company did uot make any 
advauco on account of any request made by the de¬ 
fendant bub only made an advance in consideration 
of the previous agreement and that the advance 
could not be treated as consideration for tlie pto- 
missory-noto also. Anglo Lndian TiJAuiNo Co., Lu. 
V. Gerald Frank Brierly, (1912) M. W. N. 
930 256 

- --Forbearance to prosecute appeal 

466 

- —-- Proof—Registration not conclusice 

without further proof ^Qral evidence foexptain regis¬ 
tered deed—Securities without consideration— Other 
compenbation. 

Mere execution and registration of a bond, without 
proof what money had passed, without documentary 
evidence to show what sums were advanced, without 
production of account books, and without any wit¬ 
nesses to prove that money had been advanced, is 
not conclusive on the point that consideration passed 
between the parties. 

On the other hand, oral evidence to explain the 
purpose of a registered deed purporting to be a bond 
is admissible. 

Securities in respect of which there was no con¬ 
sideration ought not to be mad© securities for other 
unconnected expenses defrayed for the obligor by 
the obligee. Lallu Sahi v. Rajbans Bharthi, 13 M 
L. T. 191; (1913) M. W. N. 155; 24 M. L. J. 355- 17 0 
L. J. 284 842 P. C.‘ 


Construction of bond g 

-of contract 37 

-of deed —Deed to be con¬ 
strued in favour of grantee 494 

- .. -- Mortgage-deed 87 I 


- -- - Adoption—Power to widoio 

to adopt son—Reversioner acceding assent for con¬ 
sideration. 

The deeds and contracts of the people of India 
shonld be liberally construed. The form of expres- 



INDIAN OASES. 


[1912 


1036 


Construction— oontd. 

eion, the literal sense, is not to bo so much regarded 
as the real meaning of the parties which the trans¬ 
action discloses. 

In construing such deeds and contracts, regard 
mast be had to all the attendant circuni.stanccs of the 
transaction. 

A. died leaving a widow D. and a mother C. 
After A.’s death, B. and C- executed a deed of adop¬ 
tion, by which they adopted one D, as the sou of A., 
reciting in the deed that the adoj)tion was in compli¬ 
ance with the expressed wishes of A. K., one of the 
reversionary heirs of A-, sticd for a declaration chat 
the deed of adoption was invalid again.et his re¬ 
versionary interests and obtained a decree to that 
effect. Subsequently, E. e.vecntecl an agreetnent l»y 
which he gave B. and C. authoiity to adopt any o»io 
they liked (rni/tlaM/m apyia inuqnrrir kar Icven) 
and, as a consideration for tins concession, E. 
received immediate possession of a largo portion of 
A.’s estate. Accordingly, B. and (\ again adopted 
D., saying *'mntbannu apna qnmr dc knr itp-or knrte 
hnin ke D. ynazktir ham'ira mntahitnnn hni." 

After the death of E., B. and C., E.’s grandson, F., 
sued for possession of his share in the estate of A. : 

Held, (1> that the intention of the parties most not 
be gathered from the strict terms used in the agree¬ 
ment and the deed of adoption but that tho circum¬ 
stances of the case must also be considered; 

(2) thal. the intention of the parties was that tho 
widows should appoint an heit to the last male- 
holder of the estate, A; 

(3) that the adoption was binding on E. and his 
heirs. Nidhan Singu u. Sham Singh, 24 P. L. R. 
1913 


■ - Trnnafer — Sale—Con(ract 

oj sale—Registered deed—Transfer of Property Act 
(IV of 1882^ s. 54^—Registration Act (III of 18771. 

s 8.\7 CbJ CcJ,A^. 

Whether a registered deed has the effect of creat- 

ng a sale must depend on tho circumstances of the 
case. 

Words of conveyance are not absolutely necessary 
to create a transfer. All depends on the intention 
and acts of the parlies. 

Two persons entered into a transaction which they 
embodied in a deed of sale. The deed was des¬ 
cribed as a contract of sale but it was registered 
and it distinctly provided that on certain events 
liappening, the property should be regarded as 
sold to the vendee. Tho vendee was put fn posses¬ 

sion of the property in consequence of the re<M8- 
tered deed: ® 

Held, that there was a transfer in consequence and 

by operation of the legistorod deed when tho con¬ 
ditions of tho deed weie fulfilled. Konpu Kanauji 

«aheshwar Bhat, 14 Bom. L. R. 

oUi; u/ B* Do I 

~J77 ^ Document-Evidence 

ot surrounuing circumstances 497 

-Of grant 37 

Grant of malevarom right 

481 

favour of grantee ^ construe^m 

' Of judicial order 61 


Construction—coDcld. 

----ofkabullyat 177 

-of lease 180 

- of mortgage-deed — 

Mortgage in which possession is postponed to be 
delivered on a date subsequent to the mortgage, 

interpretation of 329 

- of statutes —Power of Court 

to mako order of remand in appeal 891 

-• See Interpretation of Statutes. 

-Of Statutory rule 37 

-of wajib-ul-arz. SeepRE- 

kmption 594 

---—Of will. See Will. 


--- -Grant of shebait-ship 696 

Contract of management—No personal liability 
Lousideration for contract cannot be considera¬ 
tion for later pro-note 256 

-- Sale of immoveable property - Agreement 

for payment of commission to person negotiating sale 

— Completion of contract, payment o/commission on 

— Payment after realization of purchase-money — 
Document, construction of—Absence of alternative 
claim for decree—Quantum meruit, e^^ect of. 

A contract between plaintiff and defendant, pro¬ 
viding for payment to the former of a certain com¬ 
mission on his affecting a sale of the latter’s property, 
was in the following terms “We are by this bound 
to pay you a commission of Rs. ... as remn- 
neration for the trouble you take, out of the amount 
that may be realized by means of sale of ... . 
our Rettiambadi Mitta for 4i lakhs within the 
limited time of two months mentioned in the power- 
of-atlorney executed by ns in your favour this day 
• • . . The aforesaid commission amount shall be 
paid out of the amount which you may obtain and 
give for us.” 

Held, (1) that under the said agreement, the com¬ 
mission was payable to plaintiff not when he con¬ 
cluded the contract of sale of the property, but when 
the defendant actually obtained the purchase- 
money or, at any rate, not before he had removed 

all the obstacles to the defendant receiving the 
amount; ® 

(2 1 that it was not competent to the Court to decree 
any sum for plaintiff quantum meruit as there was 
no alterative claim in that behalf. Immddipattam 
\ ijata Gandipa V. Annasawmy Aiyar 106 


oriceil'iu PBKFOftUANOS. 

■ to sell—Suit for speoifio perform¬ 
ance When limitation commences to run—Delay 
in suit, when fatal to suit 399 


;- Liability of vendee to pay in^ 

tcr€$t on consideration money* 

An agreement of sale provided for the payment of 
the consideration on a particular date and for the 
execution of the conveyance on the date of such pay¬ 
ment. By a collateral agreement it was stipulated 
that if payment was not made on the day speciffed, 
interest was to be paid atone per cent, per mensem 
from the due date. The vendor, however, was not 
able to give a good title to tho property until long 
after the appointed day as he had to institute a snit 
for clearing his title: 
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lontract —oonold. 


ihab tihe rendeo'a obligtiticii to pay interest 
ma the yeador’s obligation to ©xooute a valid sale, 
deed were matuallj dopondeut and that ijitoroat was 
onl^ froQx tho (idto ow which the vciulorooiilJ 
glT« a oloftrfeiUe. ADoaoMiLti Sinqarayadu v. Sayani 
NiRiYANAaAHI, ^^12) M. \V. N. 915 


of SGrvICG for dodnito toriii —Dis- 
oonfciauaaoe of servioo by the servant during torm 
~~Right to claim compensation for period of work 

894 


to transfer negotiable instrumout 

721 


Contract Act (IX of 1872), s. 2 (dj- 

ConsidcratioH— J’orSearance to prosecute nppeal. 

A forbearance to continue an appeal against 
a person on that person’s brother agreeing to pay 
■ the amount claimed in appeal is a good consideration. 
Zakir Ali v. Gulab Rai, 15 0. C. 314 466 


1 1 —Contract by minor is void 

979 


S. 16 


309 


S« 23 — Fold contract — Public 


policy-^Hibshand and wife—Agreement for future 
separation—Muhammadan parties—English Law. 


The rule of English Law that an agreement which 
provides for, and, therefore, encourages future sepa¬ 
ration between the spouses, is void as being against 
public policy, applies to Muhammadans. The fact that 
Muhammadan Law allows polygamy does not make 
the rule inapplicable. It is as much the policy of the 
Muhammadan Law as of the English Law, that people 
who are married should live together and not apart. 


Oonsequently, an agreement made between a 
Muhammadan husband and his wife, providing for a 
Certain maintenance to be given to the wife in the 
event of a future separation between them, is void as 
being opposed to publio policy under section 23 of the 
Contract Act. Bai Faima v. Ati Mauoubd, 14 Bou. 
L.B.1178 946 


Si 26 —Acknowledgment of time- 


barred debt without promise to pay 

S. 39 37,894 

SS. 64, 65 894 

S. 65 987 

s. 69 —Assessment paid by mort- 




— Si 69 —Mortgagee of other co- 

paying revenue 45 

■— 8a 69— Vendor paid by pre-emp- 

vendee for unpaid^^^ 





A- 69 —Decree for rent—Decree 


agatnet recorded - Sale of tenure of share of 

recorded tenant—ueeretal amount paid by recorded 
tenant’s cO’Sharer—Oo-sfiarer’s right to be re- 
iifiiursed by recorded tenant—Provincial Small Cause 
. Act (ZZ of 1887;, Bch. It, Art. 41-CivU Pro. 

reOure Code ('Act V of 1008), s. 102—JppeaJ, Second 
" Oauee evsiU 


Contract Act 


conoid. 


nuintifr WHS the owner (»f tliri’e-KOvt'iiths ainl 

defoiuhiiiL No. 1 of two-sovontliH of a tenuio ; 

but tlio immo of tlio dofondunt No. 1 alone was re- 
corded in tho lundlord’s books as tlio holder of tho 
tenure. Jn 1307, tho defemlant No. 1 sold his sliuro 
to a stranger and tho simro passed to the vendee 
with effect from the beginning of 1308. 8ul)Sequent- 
ly, tho landloril brought a suit for iteoveiy of 
arrears of rent in respect of 1307 and 1308 against 
tho defendant No. 1, tho recorded tenant, and ob- 

tamed a decree. In execution of tho decree tho 
tenure was sold by auction, but the sale was set 
aside upon tho plaintiff depositing the necessary 
amount which waa leas than Rs. 500. The r)laiutiif 
brought the present suit against defendant No 1 for 
recovery of two-sevenths share of the sum so de- 
posited. Plaintiff did not implead tho vendee of 
dofondant No. 1 as a defendant nor did he ask for 
any relief against him. 

Held, (\) that although at the date of the insti- 

tutiou of the suit, the defendant No. 1 had no interest 
in the tenure, yet the suit did not fall outside the 

scope of Article 41 of Schedule JI of the Provincial 
Small Cause Courts Aetj 

(2) that as the suit was not a Small Cause suit a 
second appeal was competent; 

(3) that when a decree was made against de. 
fendant ^o. 1, the recorded tenant, be became 

bound by law to pay ’ the decreed amount to the 
landlord m the terms of section 69 of the Contract 

{4} that the plaintiff was a person interested in 
the payment of this debt, and he was entitled ha 
“reimbursed” by the defendant No. 1, altliough the 
assignee of the latter was benefited by the payment 
Batuk Nath Mandal t;. Bipin Bihari Chaudhcrv' 
16 C. W, N. 973; 17 C. L. J. 179 oq 


S. 70 


gagee 


S. 70--Assessment paid by mort 


SS. 73, 74 


. . , ^ - Compensation to 

servant for period of work 894 

Surety, discha)-ge of _ 


Principal debtor sued but not proceeded with oioina 
to want 0/address. 


The inability of a creditor to proceed with his suit 
against the principal debtor by reason of the dis 
appearance of the latter, and his consequent demand of 

relief against the surety only, does not operate aa 

discharge of the surety under section 134 of the bon- 
tract Act. Balaji v. Hastiual, 8 N. L. R. igg 

-S. 188 


139 

SSi 230 (2), 236 — Undisclosed 


principal 

Contribution suit, nature of 


45 


Conversion to Christian ity-ESect on 

personal Law 


CO»Sharer—Adverse possession 
■ Suit for profits 


Costs—Mortgage-decree—Successful party—Per. 
sonal decree for costs 244 
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Court-fee—Appeal by Secretary of State 
Court’s award ' 


Pre emption suit—Value of 
Suit to remove Grantlu 


buildincrs 

245 

270 


___ Dechiriilory decree—CnnACqxicntinl rc- 

licfSiiil i'or declnrntion that plnialiff is orciip'iiicit 
raiyat and for settlinj fair rent —Ad valorem Court- 
fee-Pnrtij—Status of plaintij}—Persons recorded as 
laivats, ivhether necessary parties—Bengal Tenanoj 
Act {Vlll of 1885), s. lOl-lI. 

A suit under section 104H of the Beuiral Tenancy 
Act, for a declaration that the plaintiff is an occu- 
paucy raixjat and not a tonurft.hf)lder as lie has been 
entered in the Record of Riorhts. and for settling a 
fair and equitable rent for liis hohliu", is not a smt 
for a mere declaratory decree, but one for a con¬ 
sequential relief, and, therefore, ad valorem Court-fee 
sliould be paid upon such a plaint. 

Any do.'laration, which is made as regards the 
status of the plaintiff, must bo made in the presence 
of those who are now recorded as raiyafs umler him. 
Pajekuddin V . Secretaky ok State, 1G C. L. J. 

1 

- - Redemption suit—Court Fees Act 

(VII of 1870^, s. 7 cl. 9—.dmoant claimed by mort¬ 
gagor. 

A suit merely to redeem a mortgage without pray¬ 
ing for any additional relief against the mortgagee 
must be held to fall under section 7, clause 9 of the 
Court Fees Act. 

Where a mortgagor also prays for the payment 
to him of the amount found due to him on taking 
accounts, after the discharge of the mortgage debt, 
he .should state the amount so claimed and pay 
additional Court-fees thereon. Kodi Ven’katappa 
Row V . Barnala Suryanarayana, 12 M. L T. 
493 442 


- ’Suit for declaration that plaintiff is 

sole shebait ««d for injunction—Valuation for juris¬ 
diction identical ivilh valxtnlion for Court-fees — 
Plaintiff not to assign arbitrary value on suit— 
Cour Fees Act of 1870;, s. 7 (IV) (c) and (d), 
Sch. I, Sch. H, Art. 17 (Hi)—Suits Valuation Act 
(Vl[oflBS7),s. 8. 

A suit in which the plaintiff seeks for a declara¬ 
tion that he is the sole shebait of a certain idol and 
also for an injnuction to restrain the defendant from 
interfering with his possession of the endowed pro¬ 
perties, falls within section 7, clause 4, sub-clauso 
(c) of the Court Pees Act, 1870, and the value, 
as determined for purposes of jurisdiction, must, 
under section 8 of the Suits Valuation Act, 1887 
also determine the value for the purpose of Court- 
fees. 

Where the plaintiff valued his suit for the purpose 
of jurisdiction at Rs. 11,005, but for the purpose of 
Court-fees valued the prayer for iujunction at 
Ks. 1,000, and paid Rs. 10 as Court-foes for the decla¬ 
ration under Schedule II, Article 17 (ut) and Rs. 75 
for the injunction under Schedule I, read with section 
7 (»u) (d) of the Court Fees Act: 

Held, that the plaintiff was bound to pay ad 
valorem Court-fees upon the plaint and memorandum 
of appeal, on the basis that the value of the relief 
claimed was Ba. ll^OUS. 


Cou rt-fee —coucid. 


In cases i'ailin,,' under section 7 (ir) of the Court 
Fees .\ct, {ilthoiigb the plaintiff is to state the amount 
at which’ lie values the relief sought, the Legisla¬ 
ture never iut^'U'led that he should be at liberty 
Ko assign any arbitrary value and thus be free to 
choose capriciously the forum of trial or appeal. 
Raj Krishna Dey e. Bepin Beiiary Dby, 16 0. L. J. 
19 4 162 

Court Fees Act (VII Of 1870)j s. 7, • 

CiS. If IV (CJ )—Suit for rent and declaration of 

title ivith injunction — Valuation — Jurisdiction. 

A., as the heir of one D., brought a suit against 
B. and C. As against B., the relief claimed was the 
recovery of arrears of rent on the basis of a lease 
of the property in dispute by D. As against <7. the 
relief claimed was a declaration of title and injuDC- 
tion as it was alleged that C. prevented B. from 
paying lont to A. : 

Held, (1) that the suit was based on two distinct 
causes of action, for money and for declaration of 
title, with injunction ; 

(2) that the suit fell within clauses I and IV {d) 
of section 7 of the Court Fees Act; 

(3) that the value for purpose of jurisdiction Avas 
the value for computation of Court-fees. Fabumal 


Ailmal c. Motl'mal, 6 S. L. R. 114 44 

-s. 7, (IV) (c) (d) 162 

--s. 7 (IX) 442 

-s. 8 764 

-Sch.I 162 


-Sch. II, Art. 17(111) 

162 

-art. 17 (4) 764 

Covenant for renewal. See Lease. 

Criminal Breach Of Trust. Sec Penal 

Code, ss. 400 , 406 , 408 . 

Criminal Cases-Jurisdiction 559 

Criminal Procedure Code (Act V of 

1898) —Qanjam CoUectorate —Diuisiontato Agency 

District and non-Agencij Disfrtef —Sessions Court- 

Agent—Deputy Magistrate—General Deputy Magis¬ 
trate — Jurisdiction. 

For Magisterial as well as for Judicial and Revenue 
Administration, the old Ganjam CoUectorate was long 
ago divided into an Agency District and a non-Agency 
District. The Magistrates of the Agency District are 
not, as such, in any way subordinate to the Sessions 
Court of the non-Agency Sessions Division of Ganjam, 
nor does the fact that the same person is a first class 
Sub-Divisional Magistrate in both Districts, make 
him subordinate to the Sessions Court of the Ganjam 
Sessions Division iu regard to the Magistrate’s juris¬ 
diction ill the Agency District. The Agency District 
is also a Sessions Division, the Sessions Judge of which 
is the Agent himself. 

Deputy Magistrate’ and ‘General Deputy Magis¬ 
trate’ are titles unkuown to the Code of Criminal 
Procedure. 

An offence was committed within the limits of the 
Ganjam Agency tracts. The case was transferred by 
the Ajrent to the first class Magistrate of Gumsoor 
Sub-Division, who had local criminal jurisdiction 
over certain Agency as well as certain non-Agency 
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Criminal Procedure Code-coutii. 

The Sessions Judge of tho Unnjnni Soasions Divi* 
siOQ set aside tho oouviotiou I'ooordod by Iho Miigia- 

trate: 

Held, (1) that tho &tngisbrnto tried tho caso as a 
Magistrate of the Agency tracts; 

(2) that the proper forum of appeal was tho Agent 
and not the Sessions Judge of Gnnjani Division. Pun- 
lie PROSBCUTOft V. Sadananda Patnaik, 23 M. L. J. 
670i 12 M. L. T. 601; 13 Cu. L. J. 850 786 


I— — -SS. 4 (h), 250 —Co»i- 

plaint—^Information laid hy Police OlJicei Police 
report — Compensation—Bombay District ilttnicii>>il 

Act oMSOO;, SS. 51, 03 rt*). 

The definition of complaint in sootion 4 (i^i) of the 
Criminal Procedure Code excludes only such Police 
reports as are made under section 173 after tho con¬ 
clusion of tho Police investigation 

Where a Police officer lays an information against 
a person under section 51 or section 68 fc) of the 
Bombay District Police Act, snoh information is a 
complaint within the meaning of section 4 (/i), Crimi¬ 
nal Procedure Code; compensation can be awarded 
against the Police Officer, if tho case is frivolous or 
vexatious. Imperator v. Kuushalpas, 6 S. L. 

13 Cr. L. J. 752 64 

- - - SSt 35, 411 —Sentences 

to run concurrently—Sentence of si.o months' im- 
pn'sonmenf oa^aclio/fiyo counts by Presidency Magis¬ 
trate-Right of appeal—Aggregate sentence. 

Two sentences, each of six months’ imprisonment, 
passed simultaneously under section 35 of the Criminal 
Procedure Code, and directed bo nm concurrently, 
cannot be held to be a single sentence of one year’s 
imprisonment, but would be considered as a single 
sentence of six months’ imprisonment. 

If such a sentence is passed by a Presidency Magis¬ 
trate, it will not be appealable under section 411 of the 
Criminal Procedure Code. Sdknandan Singh 
PBBOR, 13 Cr. L. j. 787 531 

--SS. 35 (3), 413- 

—Appeal—Sentence of one month's imprisonment 
under more sections than one—Sentences to run con¬ 
currently—Appeal, whether lies to Sessions Court. 

Concurrent sentences for the purpose of appeal 

must be taken in the aggregate. . ■ j .v 

Therefore, where a Deputy Magistrate convict^ the 
accused under sections 143 and 365/114, Indian Penal 
Code, and sentenced them to one month’s rigorous 
imprisonment under each section, the sentences to 

run concurrently; « ^ . 

Held.ih&t an appeal lay to the Sessions Court. A bdul 

Khalbk V- Emperor, 17 C. W- N. 72; 13 Cr. L. ^ 

__ SS. 87, 88, 110, 

1 1 2 , 1 14 — Warrant for arrest of person who had 

left Oowr^s jurisdiction—Proclamation— Attachment 

of property, 

A Magistrate cannot legally issue a warrant under 
section 114, Criminal Procedure Code, for the arrest 
of a person who has already left the local limits of the 
Magistrate’s Jurisdiction. The person proceeded 
against must be actually and physically present in the 
district in which the Magistrate exercises jurisdic- 

Where a warrant under section 114 was issued for 
the arrest of a person who had left tho district and 


Criminal Procedure Code-contci. 

subsoqitoutiy a proclamation against tiio person was 
isHuial ami proccodiiigs tiikoa umlur acetiony 87, WH, 
Orimiiiul ProcoduiM; Code: 

Held, tliab tliu warrant, proclainaiiou and attach- 
nicnt wore all illegal. ItAM.iiniiAr, In rc, 14 lioM. L. 

R. 889; 13 Cit. L. J. 796 540 

--s. 88 540 

-SS.94, 165 — Penal Code 

(.ict XLy of 1860^, .<.s. 97, 99— Search of accused's 
house—Specijic ariirle—deneral search for stolen pro¬ 
perty, whether authorised by law. 

Every person has a right, subject to tho restric¬ 
tions contained in section 99 of tho Indian Penal 
Code, to defend property, whether moveable or im¬ 
moveable, of himself or of any other person, against 
any act which is an offence fulling witliiu the defini¬ 
tion of criminal trespass. 

The law does not empower a Police officer to search 
an acciisod’s house for anyohing but the specific 
article which has been or can bo made the subject 
of summons or warrant to produce. A general 
search for stolen property is nob authorized, and the 
law cannot be gob over by using such an expression 
as “stolen property relevant to the case. ' 

A right of private defence exists against such an 
unauthorized search. Prankbaho v. Emperor, 16 C. 
W. N. 1078; 13 Cr. L. J. 761 76 

_SS. 103, 165 (2) & 

Search—Failure to call witnesses—Illegality — 
^‘Conduct the search in person” meanhig of. 

Seclion 165 (2j does not mean that an officer-in« 
charge of a Police station or Investigating Officer 
personally conducting a search must himself make 
the search, e. g., ransack boxes, examine the roof, dig 
up th.e floor, or otherwise seek for the property. 
Nor is it necessary that all these processes must 
take place under his eye. The meaning of the 
section is, that the officer should be present on the 
spot and exercise a general supervision over the 
search, in contradistinction to the cases where he 
is unable to go to the spot, and deputes a sub¬ 
ordinate by a written order to conduct the search in 

his place. « , , 

The failure to call inhabitants of the locality as 

witnesses to a search, that is, failure to strictly com¬ 
ply with the provisions of section 103, does not 
make a search illegal. Satagopala Charlu v. Sat- 
ruobna Bbhara, 23 M. L. J. 445; (1912) U. 
llllj 13 Cr. L. J. 703 75 

__ —_S. 107 — Security to keep 

peace—Procedure, _ 

A Magistrate, in ordering a person to furnish se¬ 
curity to keep the peace, must follow the directions 
laid down in Chapter VIII of the Code of Criminal 
Procedure and give the person bmnd over an oppor¬ 
tunity to show cause. Jagdamba Prasad v. Empmor^ 

13Ce. L.J.844 S, no 540 

S. I 10, prooeediiiM 



under, whether can be transferred 

________ SS. I 10 , 122 —JoinC 

trial of more persons than one-Evidence against each 

person-Persons of had character seen wUh accused, 

affect of—Sureties not to be rejected merely on PoUc9 
report. 
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Where a number of persons arc tried jointly upon a 
flmrfjo under section 110, Criminal Procedure Code, 
it is incumbent upon the Magistrate to exercise great 
care and caution in dealing with tlie cviiloucc and to 
insist that definite evidence lie given against eacli 
j)erson wlio is charge<l. 

Wliere the evi'ler.co amounted to nothing more 
than that some |)eisons said to be of b id cbaracter 
had been seen on occasions at the Kothar where tbo 
accused did his work: 

Held, (l)tliat it did not justify tlio Magistrate in 
holding tliat the accused was a dangerous ilaceit and 
extortioner and habitual [)rotector ami harbourer of 
thieves; 

(2)that Magistr.itcs have no authority to I’eject 
sureties merely upon an unfavourable report of the 
Police. Jai Govi.vn r. Empeuok, 15 0. C. 2d3;13Cii. 
L. J. 700 7 2 

— — —— ——- —-—— S. I 10 — Meaning and 

object of section—Security demanded from person not 
“resident” jurisdiction. 

The expression “any person within the local limits” 
in section HO of the Criminal Procedure Code, 
means any person wlio is within the local limits 
at tlio time the Magistrate takes action under the 
section. 

'J he object of the section is to prevent crime and 
tliut object would bo defeated if its scope wore res¬ 
tricted to persons residing within the jurisdiction of 
the Magistrate. 

Consequently, a Magistrate lias jurisdiction to take 
security from a person who resides outside tio juris¬ 
diction of tho Magistrate but is found within the local 
limits of his jurisdiction. Koua Ranga.v, In re, 23 M. 
L. J. 535; 13 Ck. L. j. 781 413 

-S. I 10—Pojut'r of Police 

fo detain—Snspeefed person. 

Section UO is not intended to afford tho Police a 
means of keeping a suspected person under detentiou 
until they are able to work out a case against him 
Action of this kind on tho part of tho Police tends to 
throw doubt upon their work generally and a Magis¬ 
trate should not detain a person under section 110 of 
tho Criminal Procedure Code, unless he has the nccos- 
sary information upon which ho can make the order 
in writing required by section 112. Emi>kror y. Pai. 
MAL Nai, 10 A. L. J. 351; 13 Cr. L. J. 827 57 J 

~~rT, * ^O—Proccedingsini. 

tinted under the secUon must be disposed of by the 
s-ame Magistrate—Case cannot be sent up to another 

Magistrate—Bombay Rejitlati’on XII of IH17 s •>/ 

Iroccedings under section UO, Criminal Proco'dmo 
Code, should be disposed of by tlio Magistrate before 
or by whom they were initiated. The Code rciuiros 
that he should pass the final order himself either dis¬ 
charging or taking security from the accused 

rhereforo, where a 1st class Magistrate, before 
M horn poceedings under section 110, Criminal Pro¬ 
cedure Code, were initiated recorded evidence in tlie 
case and then sent it up to the District Magistrato 

placed certain restrictions upon tUe nor- 
Bon&l liberty of the accused : ^ 

Held, that tho Isb class Magistrate had no jurisdic- 
tion to send up the case to the District M4istrate 
and the latter had no jurisdiction to dispose of it 

Emperor v. K.san Kkv.i, U Bom. L. R. 713; 13 Cu 

L.J.748 gQ 
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-S» I I 0 — TFifnesses for 


proseruthn cx-iuiincd after defence leifnesses—Illegal 
procedure — Rroseenlion icitnesses as good as defence 
ivitnesses, effect of. 

In a i»rocceding uiidov section 110 of the Criminal 
Procedure Coile, the Sub-Divisional Magistrate ex¬ 
amined some of the prosecution witnesses after the 
case for the defence had been closed, without record- 
ing any reason for doing so: 

Held, that tlie procedure was erroneous and un- 
authorisid. 

In a case under section 110 of the Code of Crimi¬ 
nal Procedure, if tlie defence evidence is as good as 
that of tho prosecution, the accused is entitled to an 
acquittal. Ganca Singh r. Emperor, 10 A. L. J. 383; 
13 Ck. L. j. 772 404 

-S. I 12 416, 540 

-S. I 14 540 

--SS. 117, 118 416 

- S, 118 — Security for 

good behaviour. 

A person was asked to furnish security for good 
behaviour. He gave two sureties. The Magistrate 
rejected the sureties on the ground that they did not 
live within a radius of five miles from the residence 
of tho accu.sed : 

Held, that the order rejecting the sureties was 
bad and that there was no valid ground for rejecting 
the security. Hasin-ud-di.\ y. Emperor, 10 A. L. J. 
354; 13 Cr. L. j. 831 575 

-s. 122 72 

-SS. 123, 397 — 

dergoing sentence of imprisonment ”—Person com¬ 
mitted to prison forjnilure to furnish security -Sub- 
sequent sentence of theft for imprisonment—Postpone¬ 
ment of sentence —Practice. 

When a pc>rsou is committed to prison under 
section 123, Criminal Procedure Code, for failure 
to give security, he is not “undergoing a sentence 
of imprisonment” within tho moaning of section 
397. 

Therefore, a subsei[uent sentence of imprison¬ 
ment passed on the person in regard to theft can¬ 
not be postponed till after tho c.xpiry of the im- 
])risonmeut under section 123, Criminal Procedure 
Code. Emperor v. Vish.xu Baukrisuna Ram, 14 Bom. 
L. R. 905; 13 Cr, L. J. 849 


s. 145, 


proceedings 


under —Magistrate ordering his subordinate officer to 
make in juirg — Migistrafc'.s order in accordance with 
subordinate's report icithout hearing evidence himself 
illegal. 

A Magistrate, acting under section 145 of the Cri¬ 
minal Procedure Code, referred the issues raised be¬ 
tween the parties to a Tahsildar for inquiry. On 
submission of the report by the Tahsildar, the Magis¬ 
trate accepted the report, and, without hearing the 
entire evidence himself, passed an order according¬ 
ly: 

Held, that the order was illegal, and must be aefc 
aside. Sardua Prasad u. Pitamber Lal, 13 Cr. Ti, J. 
777; 10 A. L. J, 465 409 
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SS. 145, 439,537 


• RtvisioH—'OlMrter Act, ti. irt—Juriiidiction —lidcrfcr- 

encf hy Uigh Contt. 

A petition doos not lio luulor sihmiou 111), Criminal 
Prooedure Code, to reviso j)roL'oodiii‘j;s inulor seotion 
145 of tho i'ode. 

The words in section 110, "rho record of wliieli 
has boon called for liy itself,” are not limited to 
oases ^Yil 8 re the Uiifh Court acts sko motu: They 
are not used in eontradistiuctiou to “which otlicrwiso 
oomos to its knowlodijo” bub ns contrasto<l with 
“which has boon reported for onlors” they have 
referonoo to the reoo'j'uised cham.els l»y which tho 
High Court becomes seized of tho case; that is to say, 
either hy calling for tlie records itself or Ity liavini; 
the case reported to it under section IIS by a 
Sessions Jndijo or a District I\t:> 2 ;isti ate who lias 
himself called for the records under section Ho. Iu 
either case, tho Court is actin-? both, of its own 
motion and on petition. 'I’liere is, thereforo, no 
room for tho readiii'? of tho words “otherwise 
comes to its knowledge” as having referonee to 
petition, 

The words “or otherwise comes to its knowle lgo” 
in section 439 have no reforouoo to any power outside 
tho Criminal Procedure Code. 

Under seotion 15 of tho Charter Act, it has never 
been customary to interfere except when it can bo 
said that the Magistrate’s order was passed withmit 
jurisdiction. 

The failure by a Magistrate bo comply with aay 
provision of the Code as to his preliminary procedure 
does not destroy his jurisdiction to tako action under 
the Code. - 

Sewble :—Such irregularity would bo covered by 
seotion 537, Criminal Procedure Code The essentia! 
requisite to give a Magistrate jurisdiction under 
section 145, Criminal Procedure Code, is tint he 
must be satisfied from information of some sorb that 
a dispute exists likely' to cause a breach of I ho 
peace ooacerniag land or water- or the boundries 
thereof iu his jurisdiction. Once he is so satisfied 
his jurisdiction is complete and his subsequent action 
must be considered in relation to procedure, iiob 
jurisdiction. Kamal Kdtty t>. Udayavarma Raja, 12 
M. L T. 439; 23 M, L, J. 499: 13 Cr. L. J. 753; (1912' 
M. W. N. 1164 


Criminal Procedure Code —ooufcd. 

The piililic rimimt l>o doclarod fc(j Im in jiossi'Msioii 
of any pi*H't' of lami, for if that In’ doiu', (.Imii botli 
partii's (o Mu' dispiUo ai-i' iiu’hido<l in bimt form and 
tho posiosaiou, (liorofori', is joitil, possossion ami tho 
jiii i.sdiL’l ion of tlio Court iiiidor si’ction 1-15, Criminal 
Proei’ilur*' Codo, i.s oiisfod. Maniic Ciia.n'dka Cicakiu- 
VAitri r. I’kko .\a-i ii Ku \ic. 13 Cu, b. .F. 7H9; 17 0. W. 
N. 20.5 


S. 165 (2) (3) 

S» I 79 — Pciwi 


75 

Code 


(.Irt Xf/l' tif IKlU)), .■?, —Ci'huiitnl hrtnich of fi'iist 
— htHH riihnlcil hij ‘‘riininnl br-'oeh of frast compUre.i 
oijcnce — 

'I'ho loss resulting from criminal bj-euch of trust 
is a i'oiisef[ueiu.’e which completes the offence. The 
Court within whoso jurisdiction such lo.ss accrues 
can try th<> olVoncc. 

A. and 71., who both resided at Cawnpore with 
their wives, entered into an arrungement by which 
a machine purchased with .-l.’s money was entrusted 
to B. ^Vhile both wore at Bombay, .-1. allowed 7?. 
to take the machine to some place in Madras to work 
it for tho mutual bcuellt of both. Subsequently, A. 
died and B thereupon misappropriated tho machine 
an<l tho money made out of it. d.’s wife and heir filed 
a complaint in tho Court of the Cantonment Magis¬ 
trate, Cawnpore, under section 100, Peual Code: 

Held, that the Cawnpore Court had jurisdiction to 
try the offence. (Ikoroi; LA.voiuimF; r. Giuct; Atkins, 
i:i Cr. L. j. K50; 35 A. 2.); 19 A L. J. 431 792 

_ - —— “ St I OS —Perjury and its 

ahehnent durinj Police invcitijnfion of u thejt ca^e 

_ Theft rnite ciidiiiii in conrictiun—Sanction to 

prosecute, ii'h'''tlier neccs.siirif ~~ Pcnol Code (Act XLf 
of 18 G')), .s. nyi^Pcrjurn during Police investi. 
got ion. 

Tho petitioners were placed for trial before a 
Magistrate under section 193, Indian Peual Code, 
for making and abetting the making of certain false 
statements during the Police investigation of a theft 
ca*o which ended in a conviction. .A sanction to pro¬ 
secute the petitioners for perjury and its abetment 
was not obtained from tho Court which had tried the 

theft case: 


-:-s. 145, scope of — Ab¬ 
solute continuous possession dealt with—Party claim¬ 
ing right oj easement not to be made party to section 
145 proceedings—Jurisdiction oJ Magistrate — Public, 
if maybe declared to be in possession. 

, Seobioa 145 of the Code of Criminal Procedure 
TOly deals with rights of absolute coutinuous posscs- 
immoveable property, aad proceedings under 
tnM.seotion are entirely without jurisdiction unless 
they are directed to the deoiaiou of absolute continu- 
WPOBsession of either party. 

The right of a party, who does not claim anything 
beyond the right to worship on one day in the year and 
the nght to make dne and proper preparations for the 
holding ot that worship by erecting huts for the pur. 
pose of holding the puja, is ia the nature of an ease¬ 
ment and nob in the nature of possession, and, there- 

fore, such a party cannot be made a party to a pro¬ 
ceeding under seotion 143, Criminal Procedure 
•Code. 


Held, that the sanction of the Court was necessary 
and without its sanction, the petitioners could nob be 

tried. 


The words “in relation to an offence” in section 195 
of the Criminal Procedure Code are wide enough to 
include evidence which was adduced before a Court 
and which was heard by the Court. Mahadev Yad- 
NESHWAR Josni, In re, 14 Bom. L. R. 715; 13 Cr. L. .h 


751 


-----S. 195 — Sanction for 

bringing false charge before Police 570 

___SS. 195, 435—/ict'i- 

sion—'Inferior criminal Court"-District Registrar 
— Sanction to prosecute granted by District Registrar 
—High Court's power to interfere. 

A District Registrar is not an inferior Criminal 
Court within tho meaning of section 435, Criminal 

Procedure Code. 
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Consequently, the High Court has no power, 
nncler section 435, Criminal Procedure Codo, to 
interfere with an order passed by a District Re¬ 
gistrar granting sanction for tbe prosecution of a 
person for an offence. Ardeshir Kavasji Karanja- 
VAl.IiA, In re, 14 Bom. L. R. 970; 13 Cr. L. J. ^ ^ 

— - — - Si 195 -Sanction to pro- 

fieciiie—Complaint to Magistrate -hifestigation bij 
Police —Permission to Police to proceed ajainst com¬ 
plainant—Case classed B—Penal Code (Act XLV of 
1860), s. 211. 

A complaint of an offence was made to a 
Magistrate, who e.xamined the complainant and 
sent the case to the Police for investigation. Tho 
Police reported that tho case was false and asked 
for orders for the prosecution of the complainant. At 
tho foot of this report, the Magistrate mado the 
following endorsement:—“Tho case is classed as (H). 
You may proceed against the complainant.” 

Held, that the order made by the Magistrate at tho 
foot of tho report mado by tho Police could not be 
accepted as a sanction under section 195, Criminal 
Procedure Code. E.mperor u. Lalubhai, li Bom L. 

R. 960; 13 Or. L. J. 855 791 

■' - ' ■■ Si 1 95 —Su/icO'on to pro¬ 

secute — Superior Court's duty when there is no prima 
facie case for sanciioa. 

Where sanction to prosecute for any offence speci- 
6ed under section 195 of Act V of 1893, has been 
granted, the superior Court should see whether the 
discretion has been properly exercised, and when 
there is no prima facie case for tho prosecution, the 
sanction should be revoked. Jhando u. R.mperor 40 
P. W. R. 1912 Cr ; 13 Cr. L. J. 831 575 

-- Si 1 95 (b) — Complaint, 

defijiition of—Letter of District Judge. 

A document was tampered with during the pen- 
dency of a suit before a Munsif. The Munsif re¬ 
ported the fact to the District Judge, who wrote to 
the District Magistrate to take action in the matter: 

Held, that the letter of the District Judge to the 
District Magistrate fell within tho definition of a 
complaint under section 195 (6) of the Code of Cri¬ 
minal Procedure. Debi Prosad v. Emperor, 10 A L 
J. 361; 13 Cr. L. J. 829; 35 A. 8 573 

--—^-s. 195, cl. (b)— 

Penal Code (Act XLV of 1860), s. 211—Making false 
report to Police—Grant of B summary not sanction— 
Sanction not required—Jurisdiction. 

A Magistrate gave to the Police what is called a 
B summary in regard to the accusation made by a 
ooraplainaut. The complainant was thereupon prose 

outed under section 211, Indian Penal Code, before 

the same Magistrate for giving a false report con 
stitutmg tho said accusation. The Magistrate inonired 
into the offence and convicted him. ‘ 

Held, (1) that the Magistrate was competent to try 
the accused. The giving of a B summary was bv no 
means tantamount to tho grant of a Magisterial sanc¬ 
tion for the prosecution of the original complainant 
inasmuch as a B summary was not on order passed’ 
under the Code of Criminal Procedure at all, but was 
a mere administrative order made by the Ma<>istrate 
for the purpose of facilitating Police work and“ PolicA 
statistics; 


(2) that the offence in this case was constituted by 
the maliciously false report which the accused sub¬ 
mitted to the Police, and that offence was not com¬ 
mitted in, or in relation to, any proceeding in any 
Court, and, therefore, no sanction was needed for the 
prosecution of the accused. Emperor v. Chan'dabhai, 
14 Bom. L. R. H60; 13 Cr. L. J. 904 1000 

—— ~ ■ - Si 195 (o') - Sanction 

to prosecute for forgery—Offence committed prior to 
production of document in Court—No sanction re¬ 
quired. 

Courts are prohibited from taking cognizance of an 
offence described in section 463 of the Penal Code 
when such offence has been committed by a party to 
any proceeding in any Court in respect to a document 
produced or given in evidence in any such proceed¬ 
ing. But if the offence was committed piior to its 
production in Court, prosecution for such offence re¬ 
quires no sanction. 

Section 193 of the Criminal Procedure Code does 
not remove from the cognizance of Criminal Courts 
an offence described in section 463 of the Penal Code, 
when such an offence has been committed by an 
orilinarv individual.- Lalta Prosad v. Emperor, 10 
A. L. J. 294: 13 Cr. L. J. 863; 34 A. 654 7 99 


-- —-^-Si 195 (6) —Sanction to 

prosecute—Revocation of sanction by Appellate Court 
—Power of High Court to grant sanction. 

Section 195 (0) does not limit the right of appeal 
to one superior Court only. 

The higlier Appellate Court has power not only to 
grant a sanction which has been refused but also to 
grant a sanction which has been revoked. 

A sanction which has been revoked is in effect only 
sanction which has been refused. Lalu v. Gurdasmal 
6 S. L. R. 81; 13 Or. L. J. 7CS 80 


--Si 197 —Lower Subordi¬ 
nate of Public Works Department, charge against, of 
bribery — Whether sanction to prosecute necessary.* 

Inasmuch as a lower Subordinate in tho Publio 
Works Department cau be appointed and transferred 
by a Superintending Engineer, without reference 
to the Local Government, sanction to entertain a 
complaint of bribery against such lower Subordinate 
13 not necessary. Reddy Venkavya. In re 12 M L 
T. 351; 13 Cr. L. J. 770 4Q2 

-:-;-S. 202, scope of—Prelimi¬ 
nary inquiry—Order after issue of process-Judicial 
order—Construction. 


An order under section 202, Criminal Procedure 
Code, is one by virtue of which the Magistrate 
decides to postpone issuing process agaiost the ao- 
cased. 

Such an order can only be passed after recording- 
reasons in writing. ® 

An order for holding a preliminary inquiry under 
section 202 cannot be passed after process has b 3 en^ 
issued against the accused. 

If a judicial order can be construed as either legal 
or illegal, the constructiou that mikes it legal must 
prevail. Gaji u. Jdmanstiah, 6 S. L. 11. 83; 13 Cr. 
L. J. 749 01 

—----208 governs a. 347 
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-;—SS. 208, 210, 212, 

213| 3^7— Maghtrato's dincretioH io summon and 
•dMmiM for dofcnco biforo or offer framtmj 

chfargo—^*Stop further procet'dithjs'\ meaning of. 
Section 210, in roquiriiijy "tlio ovidouoo roforroii to 
in section 208 8ub-sootions (1) ami (2/’to be roconi- 
ed before a oharge is dra\vn up, does not loquiro a 
Megletrate to record the ovidonco of witnessos 
vhom, in the oxerotse of the disorotioii p^ivun by 
sub'Seotiou (3), he has deemed it lumooossnry to 
summon. Therefore, the accused is not entitled to 
delay asking the &Iagistrato to suininon his witnesses 
until thqlast moment before the charge is clrawn up 
and then require him to summon and oxamino his 


Criminal Procedure Code-oontd. 

as may bo proiliiccd for the proaeciition or oti liolialf 
of aoousod ami giro tlio arouHod an opportunity Ui 
oross oxamitio tho prosreuLion witiiosHoa. .Soctioii .‘it? 
1ms no applirahiiif.y in such a case. 

Tho words “sti)[) fin thor pioccodingB” In sortion 347 
refer obviously to procoi'diags of a trial or of an in- 
quiry witli a vieiv to a tri-.l by himself wlioii it appears 
to the Magistrate timtthe case is one which oiigld to 
bo tried by tlu» Court of Session or tho lligli Court. 
Aeommitmont nmdo without examiiiiil^r proseen. 

tion witnossos and allowing tho accused an opportn- 
nity to oross-oxamino i.s illegal and must bo quashed. 

Per Robinson, J. dissonting;—Soefcion 347 applies to 
all inquiries U'hafsocver. 


witnesses, as auoh a proooduro would load to undue 
delay iu the commitment of oases and tho evils which 
such delay would entail. 

Though it is left to tho discretion of a Magistrate 
(section 212) to examine witnesses for the defence 
after the charge is drawn up and thou to cancel tlio 
charge and disohargo tho accused isoction 213), the 
Grimioal Procedure Code does not compel a Magis- 
trate to summon and examine witnesses for tho de> 
fence after a charge has been drawn up or even 
before the charge has been drawn up if, for reasons 
to be recorded, the Magistrate deems it unnecessary 
to do so. 

Obiter ,—The expression “stop further proceedings,” 
in section 347 of the Criminal Procedure Code, means, 
to atop prooeedlog with the case as a trial and 
instead to commit the case to the Sessions for trial 
by that Court. Sessions Judge of Coi.mbatore v, 
Imuddi Kdmara Kangaya, 23 M. L. J. 363; 13 Cr. L. 
J. 778; 13 M. L. T. 116; (1912) M. W. N. 1243 410 

-S. 209 714 

. ;- S.2I0, 212 410 


A coiniiiitinoiit, without examining the prosecution 
evidence and giving tho iiocused* an opportuuity to 
cross-exiunino witnesses, is not illogiil and cannot be 
quashed. Kmi-krou v. Chan.mng AuNor.D, 5 Bini L 
T. 239; 13 Ca. L. .1. 877; 6 L. B. R. 129 813 

S* 239 — Joint frial^ 
Same transaction—Accused conspirimj to procure con- 
viction of innocent persons—Several acts linked to¬ 
gether hij one design though done at intervals. 

Five accused persons. A., B., C., D. and E., findin»> 
that a robbery was committed and that cash and 
ornaments worth a very Icargo sum were stolen aided 
and abetted each other in inducing u youn" man F. 
whom they knew to be entirely innocent of the offence’ 
for tlie consideration of a bribe of Rs. 100, falsely to 
confess to complicity in the crime, and to acquiesce in 
being prosecuted for it, the object beiug to share the 
loot with tho real tliievos. To this end, the accused 
wrongfully confined F, fabricated false evidence in 
order to procure bis couviction, knowingly instituted 
a false prosecution against him, and in tliat prosecu* 
tion gave false evidence in order to secure his con- 


s. 213 


54, 41C 



-Tjr-s. 213, sub>-s. (2j 

Witnesses for defence," whether expression covert 
evidence extracted by cross-examination from prosecu 
Iton uiitneshes—Charge against accused framed hefort 
cross-examination of prosecution witnessei—Subse' 
quent croas-examination—Cancellation of charge, ii 

legal. ^ ^ 

A Magistrate, having drawn up a charge against an 
accused person with a view to his commitment to the 
Court of Session, can thereafter allow the accused to 
cross-examine the witnesses for the prosecution, and, 
as a result, cancel the charge. 

witnesses for the defence” in section 
filosab-section (2) of the Criminal Procedure Code are 
wide enough to cover evidence extracted by cross-ex- 
amination from witnesses for the prosecution. Jo- 
GENDEA Nath Mookbbrji V. MoTi Lac Chakbavarti, 
16 0. W. N. 1165j 39 0. 885; 13 Or. L. J.774 406 

>-v' . ' S» 215 — Quashing oi 

; commitment 7\A 

' 349_fT/ml > # SSi 2I5( 346) 347) 

^ Commitment once made can he quashed onlxi 
on point of law—Section 347 to be read subject tc 
eeetion 208. 

' Wiiere a Magistrate thinks from the ffrst that a 
to be tried by a Court of Session, the 
re laid down ia Chapter XVIII of the Code of 
' “ pj^ma facie obligatory on him 

* 09^*011 203, take all such evidence 






' '‘--•a 




viction. 

All the five accused were jointly tried. A. was 
convicted of fabricating and giving false evidence to 
procure conviction of an offence, of wrongful confine- 
mentand of causing criminal proceedings to be in¬ 
stituted against a pei*son without just or lawful 
ground. E. was convicted of giving false evidence 
with intent to procure conviction of the same offence 
as A. intended. It was urged that the joint trial of 
A. and E. was illegal: 

NeZd, that the joint trial of A. and E. was not 
illegal inasmuch as 

(a) section 239, Criminal Procedure Code, was 
distinctly applicable and, in the ciroum- 
stances of the case, the joint trial was not 
only legal bub was demanded in the interest 
of public time aud public convenience; 

(b) there was one sustained aud continuous plot 
for screening the real offenders in the rob¬ 
bery and of exposing an innocent man to a 
false charge with a view that the accused or 
some of them might participate in the 
stolen property; to secure this end various 
means had to be adopted, one of the means, 
a mere incident in the whole transaction, 
being the giving of false evidence in the 
prosecution of F.; 

(c) the accusation against all the accused was 

that they carried out a single scheme by 
sneoessive acts done at intervals, but there 
was complete unity of project and the whole 
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series of acts were so linked together by ono 
motive nn<l <lesiirn as to coiisticuto ono trans. 
action witlun the moaniiiir of soctioji 230. 
EMfF.RoR t'. Ganrsh Xarayw DncsiiiT. M 

B.im, L. R. 972; 13 Ca. !,. J. s:U 70S 

__ _ SS. 249, 403, 437 


_ in/ I'Oi e.^t Dfinrt^w'nt ■-l‘rocci'-li>i ] 

afoppod hi, of^-Furtl,,-,- i,ofnr„ 

ordercdhij f/i^tricI MixjUtr'ifi; -st< A'd {Vlf "/ 
187.S), s. 32. 

Tlie Forest Ddf.artinenfc c!ia!l uio*! a o.iso of ati 
offence punishable iimler S'‘Ctioii 32 of f!i * Forests 
Act. The maximum tei-m of imprisimtijeut prescrib- 
ed for this olTeiue i.s .six mouths. Actin ' under sec¬ 
tion 240, Criminal Figeedure Code, the tryin-; Ma'/is. 
tiato Btoi»P‘''l t'“‘ proeeedinirs. The District .M 
trate. ]»nrportini' to act und-.M- section 437. Crimiu-tl 
Procedure Code, set asi'le the .Ma'ristiace’.s order; 

Held, (1) that tl.eorder <if the District .\I:ii;i.strate 
was itffru I'lres as section 437 di l not apply to the 
case : 

(2) thattlio order under section 240 would not bar 
further proceedings in acconlanco will. law. Acniiitu 
V. K.MPEKOH. 13 Cr. L. J. 8b0; 8 P, W. R. 1913 Cr. 

796 

- '■ - ■ — S« 260 — Complaint — 

Information laid by Police OlUcer—Police report — 
Compensation 64 

SS. 255, 257, 526 


— Traii^fer application to superior ^[agi'‘tr<ltc — DutlJ 
of iluijislrate to adjourn — Aceu<cd given opportunity 
to croas-c.vainins prosecufion witncacs or cite defence 
nntnesses — Duty to yiec another opportiinily. 

There is no duty cast on a Mai'istrate to adjourn 
a case liecauso an upplicutioii is being ina<le to a 
superior Magistrate for transfer; section oJO, Cri¬ 
minal Procedure Code, conluio.s th it duty to cases 
where ap[)lieation is made to the High Court. 

Once the rorpiiroments of section 25u or 2o7 
liave been complied with and the accused rcfi.scs co 
state tliat ho wishes to cross-examine witues.ses or 
cite defence wittiesses, there is no provision re- 
(piiring the .Magistrate to offer an opportunity to 
the accused to have Ids witnesse.-^ .summoned. V.virin- 
XATHA IvEK V. Kl’pi’i: Thkvan, (,1912) M. W. X. U2I- 
13 Cr. h. J. S2S 572 

-S. 257 572 

-;- — S. 250 -Practice — Sum¬ 
mary trial — Catfledifllny. 

Cattle-liftiug is a serious offence and .should not 
be tried summarily. K.mceror c. Alrahrakuio fi S 
L R. 101; 13 Cr L. J. 780 ’412 

' . ~ ' " SS» 260, 439 — Sum- 

m-iry i,'ial—Ca<c involvinj .pies'ion oflitlenn l d;rn. 
rnc'ifary evidence-licvision ~l\r.ver of High Court to 
set aside order of iicqnittal. 

In the exercise of its rovisional powers, the lli-'h 
Court has power to reverse an order of acquittal and 
to direct that further inquiry be made or that the 
aecused be re-tried ov committed for trial. 

But thi.s revisiou il juris Uction will be exercised 
sparingly nn.l generally in those cases only 
wliere tliere is an error of law and procedure paten't 
on the face of the jtuli^menb ^ 

A case involving the decision of a question of title 

and tlie production of documentary evidence should 

not bo trie-1 summarily. E.mrerou r. Tiuithdas (i 
L. R. 120; 13 Cr. L. J. 771 iiumnu.s^^l 
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__ ■ --S. 263 - frfal— 

R.-i'r< il h'l )[ ij- 'lrale to take evidence, if legal-Re- 
cordin-i ‘■■■id'W’’ not same n$ hearing evidence. 

8ec:i »n 2d3 of the Criminal Procodure Code, does 
not e.xeiis.A a .Magistrate from hearing the evidence 
of all wiiii-'.sses. ft (uily excuses him from recording 
the ei i 1 'uee of any «)f the witnesses. Recording evi- 
d-ii:* • i-! u )6 the same as hearing evidence. In all 
.-.iaiiii .l tiial.-i. if the accusod denies the charge, the 
y.>m >l li)) uit and siicli witnesses as he may produce 
miisf l>f examined and the case must be decided upon 
ih.- eiv.-cl of their evideiK-o. .Iabar Saeiki[ u. To.miz 
S iiK.Kir, Hi C. W. X. 9S4: 33 C. 931; 13'Cr. L. J. 
7o9 7 1 

-— ■ — S. 304 — Jury trial — 

Ver.li.'f of m tj'fi/y yiren ns verdict of Jury—No 
dissent hy any Juror —’.>i.<c.oi'erij of mistake after some 
d'tys—I*oicer of Court to disturb verdict and order 
— Jurisdi'fion —Crimiml cases —Interpretation of 
■stahites — Pracfirn — R“jerence to Pull Bench—Punjab 
Courts Act {XrnioflSU\s. 11. 

.Tiirisdiction in criminal case is not to be assumed, 
and ill regard to matters for which the Legislature has 
made express provision, it must not be assumed in 
excess of the jui isdiction so conferred. 

Courts in India cannot travel beyond the scope of 
section 304, Criminal Procodure Code. 

The Court will not disturb a verdict openly given 
in Court, if it is satisfied that all the Jurors heard the 
words of the ForetiAau and expressed no dissent at the 
time. 

The power of amendment of a verdict provided by 
section 301, Criminal Procedure Code, must be exer- 
ci.s«.*d hefore or immediately after the verdict is re* , 
corded and cannot bo o.xorcised after the Jurors have 
dispersed. 

Ill a trial by Jury before a Judge of the Chief Court 
the Foreman publicly announced the verdict of “not 
guilty” as (he unanimous verdict of the Jury, in the 
hearing of all the .furors and without dissent on the 
part of any of tfiem. Tlie verdict was recorded and 
tlio prisoner was acquitted. From information received 
some days afterwards, the trying Judge Avas led to 
believe chat, as a matter of fact, the Jurors Avere not 
agreed as regards the verdict. The Judge summoned 
the Foreman of the Jury and examined him on 
oath. 

Ho deposed that the verdict given as the unani¬ 
mous venlict was really the verdict of a majority of 
the Jurors and was given as tlio unanimous verdict 
owing to a misuiulerstandiug that the opinion of the 
majority was binding upon all the Jurors. 

The Judge thereupon took action under section 11 
of the Punjab Courts Act and referred for the opinion 
of tlie Pull Bench the question as to whether any pro¬ 
ceedings should be taken in the matter and if so, 
Avhat course should bo adopted:— 

Held, vD that the Full Bench had jurisdiction to 
give tlie opinion us the question arose before a Judge, 
sitting as a Single Bench, in a judioial proceeding; 

( 2 ) that the Court had no jurisdiction, in conse¬ 
quence of tlie Foreman’s subsequent statement, to set 
aside a verdict given in open Court and in the hear¬ 
ing of all the Jurors and che formal orderot acquittal, 
that followed thereupon. Emperor v. Brian Bonham 
Cautkr, 13 Cr. L, J. 815; 9 P. W. R, 1913 Cr. 559 
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fiai* AST •. ■;-337 (3), 209, 

It --Disrh.irqo of co- 

p9fiiiUi9dbu Magistnito-Pardou HHthd.-oion -.l|.nr,u-«r 

wmmiUfd to „/ i[i,jh Conrt to dhr. t 

*tig**»ry dhchnrgcd acoo.od ^J.dnt 

approver and dhdumjcd pct^on^^^Qa.uduu., 

of commitment 

Five persons were oriir{,ially aont up for trial on 

dacoity. At the bojjiuuiiij' of tlio 
Uftgiaterial inquiry, oouJitional pardon wnaj^rautoil 
to one of tho aoousod ami tlio oaso procooilo.l 
agatnab the rouminiug four aoeusml. When tlio 
approver was examinoil as witness, ho ilonica ail 
knowledge of the daooity and in tho absLMioo of 
material evidenco against tlio four uccusod, ilioy 
^re discharged by the Magistrate under section 
20a, Crtniinal Procedure t’odo. Subscqneutlv, tho 
pardon tendered to tho approver was withdrawn and 

ho was committed for dacoity to tlio Court of 
Session. 

The material piece of evidence against tlio approver 
Ilf confessional sbabomeut iiicriiuinating both 
himself and the other accused. The Sessions .Judge 
referred the case to tho Higli Court for cjuashing 
tlie commitment of the approver and for an order 
directing re-trial of the discharged accused along icitk 
the approver: 

Held, (1) that the High Court had power, uuder 
section 437, Criminal Procedure Code, to direct that 
further inquiry should bo held in tho case of the 
discharged accused and that if that inquiry ended 
in the framing of the charge, the said accused 
should be oominicted to the Court of Session; 

^ (2) that the provisions of sub-sectiou 3* of sec 
tion 337, Criminal Procedure Code, were fully 
carried out when they were applicable, namely, 
during the pendency of the Magisterial proceedings, 
and they did not constitute any bar against the 
High Court’s ordering that, if the inquiry against 
the discharged persons ended in a commitment, 
they should be committed to be tried jointly with the 
approver^ 

(3) that even if the commitment of the approver 
were not quashed, the High Court could order the 
joint, trial of the discharged accused with the 
approver by directing that the trial of the approver 
should be delayed till the Magistrate passed his 
final orders in the case' of the discharged accused. 

• Sab-section 3 of section 337 contemplates only a 
case where there has been a commitment made by 
the Magistrate to the Court of Session or the 
High Court. It omits to consider tho case where 
tto Magistrate himself on hia own responsibility 
disoharges the accused person. The meaning of 
the sub-section is that the approver shall not be 
' set at large until the judicial proceedings pending 
against the accused are finished. Ic is immaterial 
whether the proceedings are finished by a Magis- 
tenal order of discharge before a trial or by a 
Judge’s order of acquittal after trial. In the case 
of the discharge, * the sub^sactioa would 

-be satisfied if the approver were detained in 
Gostody or on bail until che order of discharge 
.was made, and the provisions of the sub-section 

to any proceedings held 
«ifMRoa V . Intja Salabatkhan, 14 Bom. 
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•conLil. 


813 


S. 347 alioulil 
S» 347 — iStoj 

s. 349 


1 • , . . 347 be read 

U'«‘r sulijwl lo s. 208 q i o 

rot _ 0 1.3 

>iiit ,. - —• - s» 347 — iStoji furUici' 

priK-oodingH 4 IQ 

S. 349 813 

“T' 77 ~-424. 537- 

./ndjnioot at rariano- mth dirccto.us giocn by hiw - 
Ih'lt'Ci •utrnl, 

Section 037 of the Co le of Criminal Procedure does 
not cMiro the defects in a jinigment which is cicarlv 

at vari.-meo with tho directions given i,i sections 

db/ anil t.t of the ( ode an.l wideli matenallv pre- 
jnd.eos tho accused in the trial of their a'ppeal. 
IvAMiAi bi.viai e. Kmpduou, U) A. U. J. 435; 13 Cir b 
J.0J8 ygg 

i 7“ ' S. 397 — ScntcMico of 

iniprisoniuoiit on person imprisoned for default lo 
funusli seciait/ 70 - 

-^-..403 7 ^' 

~^r~ -,-SS. 403 (4), 213- 

Inat oj several arcaded by Mayisfrnte first class — 
iyome aoputted, others convicted-Appeal by con. 
inctsto Sessions Judge-f'cocr of Sessions Judge to 
ihrert commitment of ncguittcd persons for murder 
on sameJaels -Commilmcnl under direction-Penal 

^ ' 2 . 304, part 

2 , dZ>-Unl'iajul assembly—Objrct—Death of 
one person by injuries caused - Murder-Death hu 
rash act, 

Certain persons «-cro tried by a Majfiatrate, 1st 
Class, for offences under sections 325, 32'5, 14S Penal 
Code. They were all convicted of the offences 
except A. and B., who were acquitted. On appeal 
by the convicts, the Sessions Judge quashed tho 
convictions and directed that all accused per¬ 
sons, includiDg A. and B., be committed for trial 
to the Court of Session as the offence committed 
was pnma facie one of murder. In pursuance of that 
order, the accused were committed to tlie Court 

of Session and convicted of an offence under section 
302 : 

held, (i; that the subsequent trial of A. and D for 

the (^ence of murder was justitiod under section 4 tJ 3 
(4', Crimmal Procedure Code; 

of the Sessions Judge directin-- 

their trial was legal; ° 

(3) that the commitment of A. and B. to the Court 
of Session ivas valid. 

Certain persons wlio were reaping their crops 
were assaulted by the accused with sharp ed-ed 
weapons and heavy sticks, the object being to p”re. 
vent the latter by force from carrying Jway the 

produce. ® •' 

As tho result of tho injuries iiifiieted on the attack- 
ed party, one of them died. It was not proved that 
the intention of the accused was to cause the death 
of any person or to inflict such bodily injuries as 
were likely to result m death: 

Held, (a) that the accused constituted an unlawful 
assembly- 

( 6 ) that the offence of causing fatal injury was 
such as the members of the assembly knew 
to be likely to be committed in prosecution 
of their comizioo object; 
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(c) tliat each of tho accused was, therefore, 
guilty of an offence under reetion part 
2, read witli section 149, Indian Peat 
Code; 

• C'O that none of tJic accused was guilty of an 
oiTonce u id lor section 302. Waou.vwa Singh 
V. Emi*KK-)K, 7 p. R. 19l3Cr. ; :19 P. W. ll. 1912 Cr. 
243 P. L. K. 1912; 13 Or. L. d. 742 54 

__S.4II 531 

_^s.413 813 

_ss. 417. 423 (a)- 


Riot cane—Duty of Police io nn'crtnin yuilty i>nr(y — 
Ifiity of Court—Re-lrittl o/ appeal, poteer of High 
Court to direct. 

It is not tho duty of the Police to determine in 
a riot case ‘‘which of two mutually destructive 
stories is tlie correct one.” Tho Police arc not 
called upon, nor is it within their province, to de¬ 
termine in a case of tins kind whicli of tho two par¬ 
ties concerned was in the wrong. It is for the Courts 
to determine upon the evidence on the record which 
of tho two parlies has been guilty of the offence 
charged against them, ami none-thedess so be¬ 
cause tlie record is lengthy and tho case complicated 
and dithcult. 

Tho fact that a Sessions Judge obviously failed to 


apply his mind to the determination of questions 
before him, and <lecUnod to adjudicate therein him¬ 
self, because tho Police did not attempt to adjudicate 
as to the guilt or inuoconco of persons implicated, 
is an indication of a complete misconception of tlio 
respective duties of tlio Courts und the Police, and 
tho High Court will in such a case, under the wide 
powers conferred upon it by section 423 (a) of tho 
Code of Criminal Procedure, direct a lower Appellate 
Court Io re try au appeal which was before it for 
determination. E.MrEKou v. Ciiamia Sinuii, 13 Cr. 


L. J. 737; 7 P. L. K. 1913; 43 P. \V. K. 1912 Cr. 2 P. 
tt. 1913Cr. 49 

-S. 423A 49 

-s. 424 795 


- S. 435 —Inferior Crimi¬ 
nal Court 717 

—-7--S.435, 437, —Further 

inquiry—}[tiijisirate's power not ab.nolute. 

A Magistrate has not an absolute right to order 
further inquiry in any case under section 437 of the 
Criminal Procedure Code. If ho tlnds no illegality, 
impropriety or irregularity and nothing incorrect 
in tho proceeding of the Court below, he is not em- 
powered to set aside an order of discharge upon 
other grounds, or upon no ground at all. Puan- 
KHANO V. Emceror, 16 C. W. N. 1078; 13 Cr. L. J. 
764 76 

' —I—-S. 437 —Power of High 

Court to direct further iuquiry against accused 

714 

“ •-- ' S. 437 — Proceedings 

stopped by Magistrate —Further iuquiry ordered 
by District Magistrate 796 

■ -- ■ S. 439 —Interference on 

the ground of want of corroboration 79 

-^-^- s. 439 —Power to set 

aside acquittal 403 

S. 439 —Revisionof pro- 

65 


Criminal Procedure Code— contd. 

- S.476 — Action under 

aeefion—When may he taken. 

To justify action under section 476, it will suffice 
if it is taken with reasonable promptitude, t e., so 
shortly after tho conclusion of tlie proceedings as to 
make it pi*actically the continuation of the same pro¬ 
ceeding PiCHAI UoWTHAX V. E.mperor, (1912) M. W. 

N. 120J; 13 Cr. L. J. 825 569 

- S. 476 — Offence com.’ 

mitted hy person not party or witness incase — Juns- 
diction to order prosecution—Stay of criminal prO' 
ceediny.n—Pendency nf civil appeal. 

It is not necessary under section 476, Criminal 
Procedure Code, that the person proceeded against 
should be a party or a M itneas in the proceedings 
before the Court ordering his prosecution. All 
that is required is that such an offence, as is 
there referred to, should be either committed 
before the Court or brought under its notice in 
the course of judicial proceedings. 

The moru pendency of a civil appeal is not in 
ilself sufficient ground for staying criminal 
proceedings, under section 476, Criminal Procedure 
Code. Krsifav Narayan Manolkar, In re, 14 Bo.m. 

L. R 968; 13 Cr. L. J. 848 720 

-S. 526 572 

- S. 526 -Stay of prO’ 

ceedings—Rule issued by High Court —Telegram 
sent hy High Court I'^akil to Court heloio —Dis- 
regard of telegram—Bias against accused—Transfer 
of case. 

A Rule for the transfer of a case was issued by 
tho High Court upon the application of an accused 
person staying further proceedings before a Magis¬ 
trate and the direction given by the High Court 
was intimated to tho Magistrate by a telegram 
sent by the Vakil w’ho obtained tho Rule, but the 
Magistrate proceeded with tlie case disregarding the 
telegram; 

Held, that the Magistrate acted injuiliciously in 
going on with tho case, tliat tho conduct of tho 
Magistrate indicated clearly the bent of bis mind and 
his bias against tlie accused, and that the case ought 
to be transferred to another Court. Hem Chandra 
Kar V. Mathur bANTHAL, 16 C. W. N. 1031; 13 Cr. 

L J. 766 78 

■ ■ —- S. 526 —Application for « 

transfer—Materials to be considered. 

What tho Court has to consider on an application 
for transfer is not merely the question whether there 
has been a real bias in the mind of the presiding 
Magistrate against the accused but also the further 
question whether incidents may not have happened 
wliich, though they may be susceptible of explana- 
tion and may have happened without any real bias 
in the mind of the Magistrate, are nevertheless such 
as are calculated to create in the miud of the accused 
a reasonable apprehension that he may not have a 
fair and impartial trial. 

Whore a District Magistrate cancelled the license 
for arms held by an accused and refused to grant an 
interview to him ; 

Held, that the circumstances were sufficient grounds 
for transfer of the case from the District. Ram 
Kishan Das v. Emperor, 10 A. L. J. 357; 13 Cr. L. J. 
823; 35 A. 5 $67 


Deeding uuder s. 145 
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^ . , S« 526 (8) —Tnni^/tT--- 

^ dnty-^Fnll not «/m»cm- 

^ocfedings —Sit^KciVnof/ or iHSHfjtriVnry o/ rro- 
sons by whom to be donded^ Proceedinya under see. 
tion 110, Criiuinnl Piwcdure Code, U7i<;//u’r cun he 
transferred. 

After an application for transfer has been nnub 
under section 620 (8), ‘’riininal Procodnro Code, a 
Masfistrato is compotoiit to hoar and record all tbo 
evidence for the prosecution, if ho considers tliat 
the grounds set forth as reasons for the transfer uro 
insudieiout and unlikely to bo ncoodoil to by a 
superior t-ourt. But when tl»o ovidonco for the pro¬ 
secution is completed, it is tlie boundon duty of the 
Magistrate, irrospectivo of the surticienoy or in- 
suffioioncy of tlie grounds sot forth for transfer, to 
allo-.v a fair and reasonable opportunity to tho acensed 
to apply for a transfer before oalHug upon him for 
his defence. 

It is for the High Court, and not for a Magistrate 
to decide, whether the grounds set forth for a trana* 
fer are good or nob. 

Unless full opportunity is given to an accused who 
has mads an application for a postponement of the 
cass in ord-»r to enable him to apply fjir transfer 
before he is caliod upon for his defence, tho proceed¬ 
ings are void, 

Tliis was a case under section 110, Criminal Pro- 
cedure Code, and the High Court directed it to be 
transferred from the District Magistrate to another 
Magistrate. Baouu Mal v. Emperor, 13 Cr. b. J. 
746; 254 P. L- R. l9L2j 42 P. \Y. R. 1912 Cr.; I P. R. 
1913 Cr. 


——. -- 528 —Order of trans- 

fer imde by Sub-Dioisiontl 5[agistrnte —Appeal to 
District Majistrate not m'lintainable—Jurisdiction. 

A District Magistrate c.innot set aside an order of 
transfer passed by a Sub-Divisional Magistrate. 
ItTAF. Hos.vin V. Emperor, 13 Cr. L. J. 782 414 


ment 


S. 

s. 

s. 


570 
65, 570 

—Defective judg- 


CrlmlnalTrespaSS. See Penal Code, ss. 
441,447, 4 48. 


Culpable Homicide. See Penal Code, ss 
29J TO 304. 


Custom —Customary 
tion in transfer cases 


law considerations—Muta- 


' - -Daughter—Maintenance 903 

“—^—Kolis-Marriage of divorced woman 
without receipt of pecuniary benefit 949 

-Muhammadan family adoptin'^ Hindu 

worship 753 

- -- Proprietary body ^Settlers acquiring right 

to sites by adverse possession ^Hight to collect due. 
The fact that defendants have, by adverse possession, 
become owners of the sites occupied by them and by 
their kamins in the area of plaintiff’s patti, does 
not lead to the inference that the defendants 
thereby became jointly entitled with plaintiffs to the 




.. uriMi, I 

snmptmii is that Mm right to c.illoct tlio.so duo.s at*.! 

ooHsos r«*sto«l ill the |)ro|)i ii‘tiir\' hoilv of tho pilli 
K.AMiiiA I'. bAr.i-, 110 P. \l. 1912; 30 P. L. It. 1913 

, 907 

---of traiisforruhility. See IjAmh.ohu and 

Iknant. 


Adoption of roHatenil—.hitH of (he 
<ht,ranw,ilu nistriet~.l{efmdi(,tion oj adoption—Age. 
Among./ut.s-of tho (lujmnwnla iJistricb, a flonlc'.ss 
propnofcor may validly adopt iitiv ono of tho doscond- 
antsofa eommoii ancestor, ro.sidiiig in tho villa«ro 
whom ho prefers. 

When .‘in adoption jius oiico l»oou coinpiotod, it 
cauiiot be sot aside or ropudiatod by tho .ndontivo 
father. 

Among Jrft.s and kindroil tribes in tho Pnnj.ab, a 
man may appoint an lioir from tho desceudnnt.s of' a 
common ancestor; ho uood not nooossarily .appoint 
the nearest collateral. 

The ago at which an adoption takes plaoo is im¬ 
material. Sant Singh v. Mui.a, 23 P. L. R. 1913 

350 

- ■Alienation ly lather of ancestral 

property^Keces$itij--Biirdcn of proofJust debt" 
—Privy Council Appeal — Concurrent findings— 

In the case of an alienation by a father, governed 
by Customary Law, the ouas of proving necessity for 
the consideration rests upon the vendee. 

An agricalturlst male proprietor of lands may 
alienate ancestral lands as against the reversioners 
for valid nejiSssity such as a “just d.^bfc”. A “just 
debt ” means a debt which is acciially due and is not 
immoral, illegal, or opposed to public policy, and has 
not been contracted as an act of reckless extrava¬ 
gance. or of wanton Avaste, or with the intention of 
destroying the intorc.sts of the reversioners. 

A concurrent finding of fact is conclusive on the 
point. Kirpal Singh v. Balwavt Singh, 13 M. L. 

T. 5: 11 A. L. J. 1; 9 P. W. R. 1913; (1913) M. W. N. 
58; 17 C. L. J. 137; 1.5 Bom. L. R. 79; 17 C. W. N. 302 
28 P. L. R, 1913; 24 M. L. J. 318 656 P. C. 

' * — De facto guardian mort> 

gaging minor nephew's propertg—Suit for possession 
—Right of nephew ami sons of mortgagor to resist 
claim on the ground of no necessity—Joint and 
several liability—Necessity—Ground of attack in 
plaint hut not pressed in appeal —Part of con. 
sideration for mortgage not for necessity-.-Incom. 
plete mortgage—Incompetency of mortgagee to get 
possession. 

In a suit for possession as mortgagee against the 
sons of an agriculturist, before the mortgagee can 
succeed, he must show that the mortgage was with 
consideration and for necessity. 

A mortgage by the guardian of a minor is not valid 
unless it is proved that the minor’s property was 
mortgaged for his benefit. 

Where a minor’s uncles undertake to pay his 
father’s just debt by including it in their own bonds, 
and afterwards mortgage their share as well as 
that of the minor in the ancestral land, in consider¬ 
ation of that bond debt, the mortgage cannot be 
enforced so far as the minor’s share is concerned, 
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Custom— contd. 

as auch an alienation cannot be oonsidorecl for bis 

benefit. > • e j. 

Where a portion of the consideration for a inort- 

eaze by a male proprietor of his ancestral liohlini? la 

not for necessity, the mortga{?c is incomplete so far 

as his reversioners are concerned and on liis dcaUi 

the mortgagee cannot maintain a suit for posscssionof 

the property on the strength of that mortgage against 

the reversioners. . 

A ground of attack, mentioned in the plaint in 

respect of which no issue was drawn by the first 
(’ourt and which was not repeated eitlier in the 
written grounds of Ist or 2ud appeal, cannot be raised 
at the time of argument before the Chief Court. 
lliRA Singh v. Lahori Mai., 174 P. W. R. 1912: 217 
P. L. R. 1912 247 

— Alienation—.Vcccssjf{/--//i^crc.5f in 

ndvaiKC—Cotnponnd infere-tt —Money required for pre- 
emptioh decree—Sinnll .«itm of money paid ns make¬ 
weight—Decree passed on hook account ■ Acquiescene 
— Estoppel—Market-value oj land. 

Where the principal mortgage-money is shown to 
have been borrowed for legal necessity, tlie interest 
added in advance as well as the compound interest 
charged under the terms of the mortgage-deed can¬ 
not be disallowed. These constitute a valid charge 
on the mortgaged property. 

Such an alienation cannot always be regarded as 
unnecessary merely because the mortgagor has ag¬ 
reed to pay heavy interest thereon. 

Interest at 12 per cent, per annum is not excessive. 
If interest is not paid when due, there is nothing 
illegal in charging compound interest. 

All that an alienee has to do is to satisfy himself 
that the alienor wants the money for a necessary 
purpose but he is not bound to go any further. 

It is a valid necessity to raise money for pay¬ 
ing in amount fixed for a decree for pre-emption of 
land. 

Where a transaction is in the main for necessity, 
it cannot be upset merely because the alienor receives 
as make-weight a comparatively small sum of money 
even though no particular necessity for that sum may 
be shown. 

Where a decree has been passed on a book account, 
apparently for ordinary expenses and interest, strict 
propf of nece.?sity is not required, particularly where 
the record of the case has been destroyed. 

One hundred times the jama of a land is its fair 
price. 

Where, leaving out of consideration the items over¬ 
charged by a vendee, the land has still fetched the 
price at this rate, the sale is not liable to be disturbed 
for want of full necessity. 

The mere fact of the sous cultivating a part of the 
alienated land as tenants under the alienee during 
their father’s life-time does not amount to an estop¬ 
pel, but long delay in suing coupled with several 
previous unsuccessful attempts of their father to 
get the sale set aside raises the presumption that 
the sale was for consideration and necessity. Yaqdb 
Khan i». Raghpat Rai, 165 P. W. R. 1912j 192 P. L. 
R. 1912; 235 


ancestral holding for /igi. 
purchasing a mare to ffi 
some canal. 


[1912 


Custom —contd. 

The sale of the whole of chahi ancestral land, 
which owing to its insufficiency to maintain the 
holders and their families, was under mortgage, m 
order to pay the mortgage debt, and to purchase a 
m.are hv means of which a tenancy of two squares of 
Und on the .Thelum Canal was acquired, is .lustifiable 
.and the transaction is not open to question at the 
instance of the and reversioners of the holders 
Oil tlio ciOuihI of ab^^euce of necessity- Nabi Bakh^ 

V. BiiAr.Ar SINOII, 176 P. W. R. 1912; 214 P. L^R. 

1912 

_____AIl6natlon — Succession — Right of 

daughter of unrle oj last male owner contest alie¬ 
nation by his v'idow Muhammadan Luia—Gnjars 
oJ Kharian, D'^frirt Qujrat. 

Among Gujnrs of Kharian, in the Gnjrat Distnob, 
a daughter of the uncle of the last male owner is 
not entitled by custom, in the absence of u proof to 
the contrary, to inheiit. property left by him, nor 
is she regarded as a reversionary heir possessing a 
right of control in respect of alienations made by his 
wFdovv. She has also no such right under the Mu- 
hammadan Law. 

If such a right of inheritance by custom, and con- 
sequently a right of control in respect of alienations 
by widows, is claimed, it must be proved by the party 
asserting it. NiAMAT XTi-lah v. Aisha Bibi, 90 P-R. 
i9l2; 250 P. L. R. 1912; 262 P. W. R. 1912 21 

_Hindu L.a.W -Alienation- Gift by 

widow OJ Sarin Khatri of Lahore of her husband’s 
estate in favour of his daughter^Incompetency of 
reversioners to challenge gift. 

Among Sarin Ehatris of Nayar got of Lahore emi- 
grated from Kunjah in the Gujrat District, no special 
custom, contrary to Hindu Law, exists by which 
collaterals exclude daughters. All Sarin Ehatris of 
Lahore City follow Hindu Law in matters of succes¬ 
sion. 

As by Hindu Law a daughter is an heir, a gift by a 
widow of a Sarin Khatri of Lahore of her husband’s 
separate moveable and immoveable property in favour 
of his daughter, cannot be challenged by his collate¬ 
rals, as it simply amounts to an acceleration of suc¬ 
cession. Karori Mal V. JAWALA Devi, 258 P. W. tt. 
1912 5*0 

-- . - Non-agricultural Banias of 

town - Adoption of sister's son, validity of-Occu- 
jancy-holding—Adopted son, whether succeeds — 
Punjab Tenancy Act (XVI of 1887^, s. 59. 

Non-agricuUural Santas, who reside in a town, are 
not governed by the Customary Law, and amongst 
them the adoption of a sister’s son is valid, and the 
adopted son succeeds to an occupancy tenancy. Bru 
Indar Si.sgh V. Bansi Lal, 88 P. R. 1912; 218 P. L. 
R. 1912; 230 P. W. R, 1912 36 


CESSION. 


Inheritance! See Custom— Soc« 


. ,'ity—Sale of whole 
.f mortgage money and 
some iqujres of land on 


---Muhammadan Law-JV^niii/ 

cwsto>n —Succession — Right of re pres entation — 
Daughter of daughter toho died during life-time of 
her iHofhcr— Kanjars of Jigadhiri town, Ambala 
District. 

Kanjars of Jagadhri in the Ambala District are not 
goverened by Agrionltural Customary Law, nor do 
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Custom — ooncM. 

they follow strlob Mulmuimiulun Law iu mattors of 
8UCC08310U. The riffht of roprosontafclon exists 
among these people. Sahuj Jan (>. Amiran, lOG I* L 
H. 1912} 244 F. W. R. 1912 2*14 

-Re-marrlag:e —Kiimbis of Bonn- 

133 

--- —Succession — Ancestral propertij — 

Onus pi'obaudi. 

The burcleu of proving that the entire ostato left by 

a laud owner is ancestral rests on the person who 

assorts that it is. The fact should bo proved con* 
clusively. 

If^ the property in tho possession of an a-Jopted 
son IS not ancestral, tho collaterals of his adoptivo 
lather cannot succeed to tho property, nlthongh the 
adoption is invalid by custom. Ala Singh u. Khakk 
Singh, 251 P. W. R. 1912; 257 P. L. R. 1912 392 

" ;-Arains of Tahsil Shark- 

par, Dtsirict Lahore — Self-acquired property of ne¬ 
phew—Nephew's daughter preferred to his paternal 
uncle. 

Among .-Iratas of Tahsil Shnrkpur, District Lahore, 
a paternal uncle has no right to the self-acquircd 
property of his nepliew in preference to that no* . 
phew’s daughter. Zainab Bum y, Badar-ud-din, 
270 P. W. R. 1912; 20 P. L, R. 1913 187 

^ -- -Pathans of Chhach, District 

Attack-Daughters preferred to collaterals of-ith deg¬ 
ree. 

Among Pathans of the Chhach tract of the Attock 
District, the collaterals in the 4th degree do not sue* 
ceed in preference to daughters. Ahmauji v. Sha* 
HANCHi, 12 P. L. R. 1913 


general index. 
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of Kharian 


■Right of daughter—Oai7ar>' 

21 


Widoto — Daughter — l/a* 
Tuan'isd —Khattars of Patehjang—Maintenance, form 
of. 

Among Khattars of Patehjaog, Attock District, there 
is no custom by which a widow or an unmarried 
daughter takes a share of inheritance with the sons 
of the propositus. 

In such a case, a widow or an unmarried daughter is 
only entitled to maintenance which may be awarded 
by setting aside certain land for her. Koshnai 
K0ANAM V . Nawab Khan, 112 P. R. 1912; 32 P. L. R. 

1913 903 

* 

-WiClOW —Maintenance 903 

--V3.t&riCl&t* \lpshi—Suit to re¬ 
cover fees paid to usurper—Liability of yajnia?i — 
Action against person procuring breach of contract 

138 

',dU€S-Right to collect 907 

i) award of—No prayer in plaint—Con- 
■■ '-' tract of sale 497 



Fire insurance—Liability of company 


■--Malicious prosecution—Reasonable and 

probable cause 316f 879 

Minor’s money—Investment—Trust 


Damagres —couclil. 


Tro.H|)itss on imtiiovoiihio proportv 740 


- —(Uiusv of action—Coal carl ro transfer 
nejotiahte instruincut -Failure to perform—Measiin. 
oj daiiiagi's t ’ usta aijunl firomissorij-uolc e.Bcculed on 
setticiaciit of accounts — AtlmissibiUti/ in coiilrncc — 
Promissonj-note jor pcevious debt dishonoured- 
lievival of debt. 

A , as the agent of « , took, in tho name of a third 
p:u*ty, .1 nogotiahio pi omissory-noto from G., a debtor 
of li., for tho sum dno. On sottloinont of accounts 
between A. and If in May IQO.'i, it was agreed that A. 
should take possession of, and deliver to B., the said 
promissory.note duly endorsed. ^1. failed to carry 
out this covenantaiid hetico B. in.stibutud a suit ia 
Docpinbcr J906 to recover from A. tho amount of the 
note. At tl»o settlement of issues, .I. olTorod to hand 
over tlie note; 

Held, (1) that, it could not he suirl that B. had not 
sustained any damage. A. by talcing tho note in the 
name of a third party and allowing it to remain in 
his possession and neglecting to hand it over to B., put 
it out of B. s power to sue tho debtor on tho original 
consideration. .4., Iiaving more than roasohable 
time within which to perform ins obligation 
under the covenant, his offer of performance of the 
obligation after the institution of tho suit, could not 
affect B.’s right of action; 

(2) that it was not necessary for B. to prove that 
C. had become insolvent or that B. would be unable to 
realise his debt if he sued C- ; 

(3) that B. was entitled to recover from A. the 
amount for wliici; C. had executed tho debt. 

A promissory-note, executed in lieu of a previous 
debt, is only a conditional satisfaction of the debt. 

If the creditor retains the note in his own hands and 
it is dishonoured, tho previous debt revives. Bab if 
the note has been endorsed to a third person, no suit 
can lie on tho original debt. 

Where on settlement of accounts between principal 
and agent, a promissory-note is executed, which be¬ 
ing unstamped is inadmissible in evidence, nothing 
can be recovered on the settlement itself, as there is 
no completed obligation created by way of settlement 
except by the promissory-note. SubramanIan Ciieirv 
u. Muthia Cuettv, 35 M. G39 72 I 

Dancing- girl— Power to adopt 422 

Dasi putra 276 

Debtor and Creditor-Advance to broker 

on pro-note 824 

Debuttar property —Letters of Adininistru* 

tiou I 

Declaration of right— Wrong entry iu 

settlement record—Subsequent correction of entry 
—Cause of action T”*” 

Declaratory decree —Fraud —Discretion 

602 

-suit. See Specific Relief Act. 

8.42. ‘ 


decree 


for trespass —Limitation 


605 


----by reversioner-Conditional 

508 

---- for declaration that plaintiff 

not tenure-holder bub raiyat 917$ 919, 92 1 

~ ■ Sale of equity of redemption 

—Limitation 864 
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Declaratory suit -condd. 

_ — _Will bv widow—Suit by r(^ 


versioner to sob it aside —Cause of actioa 


586 


__ granted d».^»’reN« front that 

Ofiked for inplnint—Coiut oj second appeal, power of, 
to interfere with discretion of lower Courts. 

Where the two Courts below exercised their discrc- 
tiou in granting the plaintiff a declaration somewhat 
different from that asked for iti the plaint, without 
any formal amenduient of the plaint, the Court of 
second appeal refused to interfere in the absence of 
good reasons justifying interference. MuHAsniAD 
SarfaRAZ Bbgam u. Munna 310 

—- —Petitionhij Hindu widow for 

transfer of pailQ. to the name of anotherStiit <o 
declare such transfer not binding on reversioner not 
maintainable. 

A petition to the Revenne Authorities by a Hindu 
widow for transfer of patta in respect of her husband’s 
lands to another person’s name would not, by itself, 
furnish a cause of action to a reversioner for a dec¬ 
laration that his reversionary right cannot be affected 
by the widow’s conduct, as such petition does not 
amount to the assertion of a right to the property 
sought to be affected. Baggu Simmax^a v. Itra^i^u 
Chinnaya 


- n^ninat decrcB-holdcr and 

judgment~debtor that attached property is not liable 
(o attachment -Judgment-debtor also made defend- 
ant hut not appearing, disputing or admitting ptcinf- 
iff's claim -Jurisdiction — Value of Suit —Value of 
property. 

In execution of his decree, a decree-holder had the , 
property in dispute attached as that of his judgment, 
debtor. The plaintiff filed an objection against the 
attachment but without success. Thereupon he 
brought this regular suit praying for a declaration 
that the property was his and not of the judgment- 
debtor. The decree-holder as well as the judgment, 
debtor were both impleaded as defendants but the 
latter did not appear and, therefore, so far as he was 
concerned, there was neither admission nor denial 
of the plaintiff’s claim: 

Held, that, as the judgment-debtor was made a 
party to the suit, the jurisdiction value of the suit 
was the value of the property, it being quite imma* 
terial that the judgment-debtor did not appear and 
dispute or admit the claim. Kallu Mal u. Shams. 
ud-diN. 269 P. w. R. 19l2i 14 P. L. R. 1913 I 96 

Decree. See Ex parte decree; Mortgage-decree. 

— •> alteration of—Acting uponaltered decree 

for number of years, effect of—Mortgage decree 
providing for interest up to date of grace but silent 
as to subsequent interest—Petition by judgment* 
debtors for time agreeing to pay subsequent in* 
terest and praying for sanction—Grant of time by 
Court—Whether order sanctioned agreement or not 


Decree—coucld. 

A powor-of-attorney should be construed strictly. 
Such .1 construction does not disable an attorney from 
exereisin- all powers incidenbil f o the execution of 
powers expressly conferred on him or from eseroiwng 
powers which are necessarily implied and which may 

be termed‘medium’powers. 100..# 

This is the principle lai-l down in section IBs ot 

the Indian Contract Act, 1872. 

The power to transfer a decree for a consideration 

is not inciilontal to any power expressly conferred 
in a power-of.attoruey to execute the decree. 

Wliere a power-of-attorney contained the follow¬ 
ing clause: “to execute all decrees in the name of my 
father or in any other name on my behalf or other¬ 
wise to attach and realize all monies due thereon; 

Held, that tho agent acting under the power could 
not aP 3 i"-n the decree that he was authorized to 

executer Palaxiapi'a Chettiar v. 

Chettur, 12 M. L. T. 52S; 2-i M. L. J. 695j 11912) 

M. W. N. 1204 

_-Conditional decree—Court’s power to grant 

—Admissibility of unregistered document ^^r 
lateral purposes 9o7 

-■, effect of—-Father impleaded as partj^ 

suit—Effect of decree on son 734 

-, form of—Legatee suing for intereM on 

money bequeathed 70*1' 


-, amendment of—Costs assessed on wrong 

principle 418 

- 1 assignment of. See Assignment of 


DECREE. 


-Joint decree—Rights infer sc of 

not adjudicated aU3 

---Suit by reversioner—Conditional 

Deed, construction of. See Constrdction of deed. 

Defendant’s right to prove his case when 
plaintiff not giving evidence 

Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), S- 2—Agrtculfuri3f-Court 

of mrds-Suit on behalf of ward-Stattis of ward 
—Maintenance allowance, effect of—Jfich agrtcul- 
turist—Bombay Court 0 / Wards Act (I of 190o^, ss. 

2, 4, 25, 32. ^ ^ 

A suit brought by the Court of Wards on behalf 
of a ward, who is an agriculturist, is governed^ by 
the provisions of the Dekkhan Agricnlturists 
Relief Act. 

In such a suit, the real plaintiff is the wnrd and 
it is his status which has to be considered, 

A temporary allowance made to a ward for tho 
purposes of maintenance is not conclusive of the 
ward’s status. To ascertain what that status is, 
regard must be had to the character of the ward’s 
property from which this allowance is derived. 

The Dekkhan Agriculturists’ Relief Act makes no 
distinction based on the comparative riches or 
poveity of the person whose status is being in- 
vestigated. A rich agriculturist is just as much 
the agriculturist under the Act as a petty 
agriculturist. Manohar Ramchandra Hinge v. Col¬ 
lector OF Nasik, 14 Bom. L. R. 943; 37 E. 97 670 

87 


ss. 47, 48 


, assignment of—Assignment by agent acting 
under power-of-attorney—Absence of proutston in 
power to transfer decree —Pouier o/a8* '_ tee to execute 
decree —Confmef Act (fX of 1872^, v J' 4 . 


Deposit of Insurance policy by way of 

security 627 

Dharamsala Sri Talok Nath, TahEji 
Nurpur, District Sangra 270 



GENERAL INDEX. 


Vol. XVll] 



Discretion* ScO DiCULAIUTORY NUIT; St'Kl'lKIO 
Rblibk Act, s, 42. 

i ■ Appoiubmont of Olllcial Liipiiiliitoi* 

853 

- Of Court. Stv U. P. Court ok 

Wards Act. 

« " '—Declnrafori/ (firm* —Fraud. 

The Court will not go out of its way to help a 
plaintiff, who got up a mimbor of fraudulent deeds 
to cheat creditors, to obtain a declaration that aomo 
portion of the nlloged consideration actually jmsseil 
between the parties to the fraud. Lvkshminarayaxa 
NAIDU V. SOMASUNDARAM PlLLAI, 12 M. L. T. 534 

602 

Dismissal In default —Rostoratioit on ro* 
vioNv ool 

District Registrar is not inferior Criminal 
Court 717 

Divorce Act (IV of 1869), s. 3 -Juris- 

diction — Divorce suifs —licsidoit of Adcn — Di.^tricf 
Judffe—Aden Courts Acf f/f o} 18Ct), s. 3. 

The Resident at Aden is not a 'District .Tudgo’ 
ns defined in section 3 of tho Divorce Act, as ho 
hM not been appointed a “Commissioner of a Divi¬ 
sion.” 

Consequently, the Resident has no juristion to try 
and pass decrees in cases under the Divorce Act. A. 
Moona r. J. E. UouNA, 14 Bo.u. L. R 872; 37 B. 
67 215 


Easements Act (Vof 1882), s. 15- 

Claim for (Hlc over hniil in jtnssi'snion tif it nnllirr - 
Koiilrui'c of o»'/i«T.s/ii'p —Itiijlif ni‘iiifli)'>‘il liij friilriiii- 
Rifjlit t\> — W liothf'i' <vmi. In* an 

(hert'oj. 


\ 

Tlio Wdrils 'ns an t‘iis«nn«'nt’ in si'ction iool'tlio 
Inilian Kascim*nl.s Art, do not, mt'aii (lial. (nijoy* 
mont slioiihi bo in tlu> assi^rtioti of olaiia of iin o:iho- 
inont. 1 Illustration l>) to liiat sia-tioii sliow.s that tin; 
expression ‘as an oa.soiiu’nt.’ was iatro<iiic(‘d in 
oialer tt> show tliat. unity of title or poHsi's.'^ion diii'- 
ing tho period of 20 years, or a portion th<‘ri'of, 
makes tho p'jsso.ssion usoto.ss to croato a right of 
easomoiit. 

Tho claimant of a right of easomont need not 
necessarily }irovo that he asserti'd, daring liis enjoy¬ 
ment, only a limited right of oasoment as oppo.sed 
to ownership, llo need only prove that the user was 
for tho beneficial enjoyment of another land. Tltc 
mere claim of the higher right of ownership would 
not, on failure to prove tlie same, prevent a person 
from acquiring tho lesser right of casement, proviiled 
ho can show that he asserted certain rigliLs of ca- 
joyniout over tho laml in question for tlie benefit 
of unocher land belonging to iiini. Koxda Hkddi v. 
Ra.maswami Rkiidi 112 

-S. 15 —E<i-<oinent —Prescrip¬ 
tive right, acqnUifiou of—Right of waif—Old vntij 
used for 20 ijcargaiul then nhnndoned—Netv ivay not 
used for 20 years. 


Document—Material alteration • Pro-noto 

281 

i - ^ execution of—Executant execut¬ 

ing document as guardian of another—LiuhilHy of 
persojt for whom guardian acts—Recital in document 
as io guardianship, whether necessary. 

Where a document is in fact executed by a person 
for himself and as guardian of another, it is not ne¬ 
cessary, lo render the latter liable, that the executant 
should describe himself as the gnardian of the person 
who is sought to be bound by it. Govinda Mudelev 
V. MuTHUSAWMY PlLLAY 169 

Dower— Muhammadan widow in possession of pro¬ 
perty in lieu of dower—Right of husband’s heir to 
oust her 8 i 

Drunkenness. See Penal Code, s. 85. 
Easement. See Easements Act 22 

— Easement of necessity,'what is—Grant 
of part of land by owner—Easements h/iplied in favour 
of part granted—No reservation by implication in 
favour of grantor except in case of easement of neces- 

sity. 1 • L • 

An easement of necessity is an easement winch is 

not merely necessary for the reasonable enjoyment of 
the dominant tenement, but one without which that 
tenement cannot be used at all. 

Where an owner of land grants part of tho land 
and retains other parts himself, all easements neces- 
eary for reasonable enjoyment are usually implied in 
favour of the part so granted, but such easements are 
not raised by implication in favour of the part re¬ 
tained, unless they are easements of necessity. Or, 
in other words, there is ordinarily no reservation by 
implication in favour of the grantor except in the 
case of an easement of necessity. C. H. Cbowdt v. 

L. O'RbillY, 16 0. L, J. 417 966 


The fifth paragraph of section lo of tlio Knseincnts 
Act. which applies both to continuous and discon¬ 
tinuous easements, seems to render it impossible to 
acquire a statutory prescriptive title to an easement 
unless and until the claim thereto has been contested 
in a suit. 

A. enjoyed for more than 20 years a riglit of way 
over B’s land through a particular passage. About 
16 or 17 years ago, A. abandoned tho old passage 
and began to use a new passage. The deviation was 
not due to any building erected by B. but was made 
by .4. of liis own accord. 

B. sued A. for a perpetual injunction restraining 

A. from passing along B.’s land and fiom obstructing 

B. ia the building of a wall across tho land. 

A. pleaded that he had acquired a presciptive right 
of way: 

Held,that A. had no right of way,— 

(а) across the old passage as it was not used 
within two years ne.tb before the institution 
of the suit; 

(б) across the new passage as it had not been 
used for 20 years. 

Sultan Ahmad v. Walliullaii, 10 A. L. J. 227 22 

Ejectment —Tenant holding over after formal 

ejectment 464 

- suit — Lessee ready to accept re¬ 
newal on proper terms 180 

- Endorsement —Whether assignment of action¬ 
able claim 417 

Endorser^ liability of 951 

Endowment, see religious Endowments. 

Enfranchisement. See inam. 

EngfllSh Law—Drunkenness—Extortion 800 
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INDiAK CASES. 
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Equitable mortgragc. s.o TRAXoiER of 

Property Act, s. 59. 

— _——Assi”’iiiiJCiit—Aftcr-ncqiiir- 

ed property-Cos’enant. to ro-placc jfoods sold by 
other goods—Lien —Lieeiise 31 

Estate^ manager of—Late jtrodiirfinn of accounts- hg 
— Whether evidence of /U<hone:<tij — Receircr. 

The late prodiictioii of accounts an<l doctiments by 
the manager of an estate is not siitKoicMit evidence 
(»f dishonest dealing with the estate to warrant th-' 
appointment of a Receiver. 

Ohiter:—The High Court will not «le:il with iuiy 

material which w.as not before the oritiina! Court. 
Xarayanasami .Aiyar u. Janaki .Ammal, (1012) M. W. 
N. 904 261 

Estoppel —Alienation by father—Sons cuitivat- 

ing portion of land 235 

■ —--Failure to raise (inestion of incompeton- 

cy of Court 684 

■ ■■■— Inconsistent position in Court 513 

—— Possession of inntiraUi al.'^o entitled to 


contingent beneficial roinairider —Life-tenant ob. 
taining possession from trustee 

-Representation of females by males 


' - Denial of inoifgagee's right bij representa~ 

tioeg of morlgagors—Wa.qt propcrfij—Simple mart- 
gage — Adver.te poanession agodnst mortgagor, whether 
extingniahes mortgage secnritij. 

Although the representatives of a mortgagor are 
estopped from denying the mortgagee’s right, yet it 
is open to them as mutawnllis to p1c)<I that tlie pro¬ 
perty was waqf and that tho mortgage was, 
therefore, void. 

After the execution of a simple mortgage, a tres¬ 
passer ousted tho mortgagor from the possession 
of tho property: 

Held, tliat such ouster did not constitute adverse 
possession against the mortgagee and did not ex¬ 
tinguish the mortgage security. Xanuan Si.vcjU v. 
JuMMAN, 10 A. L. J. 278; 34 A. 640 632 

-Grunf bg Government—Suit for possesmon 

by grantee—Expre-ision of intention uot to claim land 
prior to grant—Whether amotints toestoppel—Fraud. 

A mere disclaimer by a person of his preferential 
right to acquire land, made to a rival applicant, will 
not estop him from suing to recover possession after 
it was actually granted to him by aovornment, in the 
absence of a deliberate fraud practised by him on 
Government or on the rival claimant. 

A person, who, as adjoining owner, had a preferen¬ 
tial right to the gr int of a cerlain land by Govern- 
ment, expressed bis intention not to claim that the 
land should be allotted to him: 

Held, that such disclaimer at a time when he had 
nc right to the land would not work as an estoppel 
vudess he ^yas guilty of the exercise of de’iberate 
fraud on his rival or the Government. Periathambi 
Gownuas* V. Periya Gownda>, 23 M. L. J. 693: 12 b{. 
L. T. 539 48S 

- ;—Vendor denying his title —Possgssioa not 

permissive -Question of fact—Revision—Evidence Ad 
(7 0 /1872), s. 116. 


Estoppel—concld. 

lliaf. :i c. rtaiii i>cr5on’a possession is not permis¬ 
sive i.-? n liniiing of fact and, consequently, cannot be 
(jiio.'^tioncd in revision. 

A jicrson selling a property is not estopped from 
denying the correctness of his title so far as tho claim 
of a third person is concerned, but such a vendor is 
not to be trusted when he is playing the vendee false 
by siipp wling that claim. Sham Singh v. Prem Singh, 
2iii) P. W. R. 1912 508 

Evidence. See Admissibility. 


-Admissibility of judgment in civil suit 

between parlies relating to same sabject*matter in 
proceedings against Pleader—Whether conclusive 

proof 544 

■ ——Surrounding circumstances 152 

■■ •Execution of morfgage^decd by father — 
Suit for sale against son—Circinnstances under which 
it rvas executed - Oral evidence, admissibility of 
A suit for sale on the basis of a mortgage-deed, 
executed by a Hindu father, was brought against the 
mortgagor’s son. The deed was executed in lieu 
of a prior mortgage-deed, wdiich was not produced: 

Held, that oral evidence was admissible to prove 
the circumst:inces under wliich the raorbgage-deed 
was e.xecnted in order to shovv tnab tho mortgage 
was executed for a family necessity. Ram Jar SiNGlI 

V. Bhaoalu Singh, 10 A L. .f. 401 669 

% 

J 

I , I . —m. Judge's personal knowledge of facts, xvhe^ 

iher can be imported into judgment. 

Per Sundnra Aiynr, Judge is not entitled to 

rely on specific facts not proved by the evidence iu 
the case but known to him personally or otherwise. 
But a Judge may use his general knowledge and 
experience in determining the credibility of evidence 
adduced before him and applying it to the decision of 
the specific facts in issue in the case. 

Per Snda.siua Aiyar, J .—A Judge must be allowed to 
use 07CI1 his personal knowledge of concrete private 
facts, provided he mentions his knowledge to tho 
parties and they do not object to his deciding the 
case, and he must be allowed to use his knowledge 
of general or public facts, historical, scientific, poli¬ 
tical and otherwise, in coining to a conclusion. Mul- 
PURA Lakshmayya V. Varadaraja Apparow, 23 M L. 
J. 624; (1912; M. IV. N. 1193; 12 M. L, T. 661 353 


Evidence Act (1 of 1872), ss. 18,21 

—Recital iii mortgage-deed—Admissible in evidence 
against representative o) mortgagor—Probative value 
of recital. 

A recital in a mortgage-deed is admissible in 
evidence as against the mortgagor as well as against 
those who derive their title from him. Sections 18 
and 21 of the Evidence Act make the recital ad- 
raissible against them even as an admission. The 
probative value of such recital, however, is a differ¬ 
ent question. Nawal Kdnwar v. Bakhtawar Singh, 
10 A. L. J. 390 a.a.A 


deed 


-s. 21 

Si 21 —Recital 


in mort^^^ 


book 



32 —Entries in Samadaskat 


722 
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Evidence Act— oonci<i. 


Vol. XVII] 

Evidence Act—coutd. 

- 8.34 ~~Colhction papers — Ad~ 

misiSiihility^Corrohonttivtf evidence — of proof 

to by whom renta had been caUectcd~ Collection 
prtpors, Mof ndiuissib??. 

Col'taiu colk'otiou papers wore proilueoJ by an 
officer of the landlord who deposed that tlioy wore in 
his custody. No question was put to him as to wlio 
had written the papers, nor was there any evidence to 
show hv whom the rents had boon collected and when 
and bv'whom the entries in the oollootion papers had 
been made; 

Held, thatthe papers were not admissible under 
section 31 of the Evidence Act. Aktowi.i r. Takak 
Nath Ghosh, 16 C. L. J. 328 266 

-S. 54 565 

--- 92 —Admissibility of oral 

evidence to prove colourable nature of transaction 

39 

.-S. 92 — Adinis.-.ibilitv of previ- 

ous nep'otiatious to vary terms of document 737 

-s. 92 — Compromise of aithjcct- 

matter of appeal — Wdiu^tment of aU matters in dis- 
pnte'—Oral evidence of independant (njrecm.'nt^ 
TTrtftea compromise silent as to certain provisions. 
Where the subject-matter of an appeal is compro¬ 
mised by the parties by means of a written aprroo- 
ment which recited that *all matters in dispute' were 
adjusted, it is not open to any of the parties to tender 
oral evidence of a separate agreement not comprised 
in the written deed of compromise on the ground 
that it related to a matter on which the compromise 
was silent. Rajaram Rao u. Tut.jakam Rao 43 

-— S. 92 (3) & (4)—ReoiVcred 

contract •Admissibilifti of oral evidence. 

Oral evidence of modifications of a registereil con¬ 
tract is inadmissible. Sheb iV[uHAM,MAD v. Nikka 
Mal, 21 P. L. R. 1913 362 

-SS. lOI, 102, I lO 889 

—- S. 1 I I —Position of active con¬ 

fidence — E.eperienced mukhtiar of inexperienced 
young man~Burden of proof—Allegation of henami 
transaction. 

Where the affairs of an inexperienced young man, 
who has jnst com«» into possession of his property, 

are managed by an experienced .’naiahVir, the latter 

stands in a position of active confidence to the 
former within the meaning of section 111 of the Evi¬ 
dence .AiCt. 

Where a sale to a person in a position of active 
confidence to the vendor is impugned on the ground 
that the vendor intended the sale-deed to be a benami 
document, the rule in section 111 as to burden of proof 
applies and it is for the vendee to provo that the tran¬ 
saction was for consideration and was entered into in 
ffood faith. Soratsinqh v. Baldeo, 8 N. L. R. l.'iO 

363 

-.S. 114 889 

__ 114 —Production of docu¬ 
ment with endorsement of payment 396 

---s. 114, illus. (b) —Accom¬ 
plice— Evidence—Presumption —Gorroboratton —Rule 
of practice —Revisioji—Inter/erence on the ground of 
want of corrobomfton. 


Wliorn the act of an accotnplicc importu no giant 
moral dclin>|oncy, tlio pr<‘Hntiiption (.'iihcIccI in illns- 
ti'ution lb; to section 111 of (.lio Kvidrnoo Act dncH 
not np)>ly. This is ri'uogni/.cd as a uonsitlciratfon con- 
trolling or rebutting that pi cHuni|t( ion in the socond 
explanatory illustration (U) to the section. 

The rule as to eorrobniatioii l)eiiig necn.SHai'v to 
aeoomplioo evidouoo is a ruli> of practice. 

Even if this rule of practico lias ncA bemi adtiereil 
to by the lower Court, the High Couit will not inter- 
fero on revision unless the case presents cxc;ep- 
tional circiiinstaiices. Emi’KHou e. Isahuas, 6 S. L. H. 

U)G; 13 Cr. L. J. 7G7 79 

-S. I 15 508 

---S. I I 5— Inconsistent .action in 

Court 513 

--SS. 115, I 16 689 

Execution by Appellate Court—Practico 583 

- -.-b/r/yen sale—When Imcomes com. 

pletc —Application to set aside sale by deposit of piir- 
rha.sc-money — Limitation. 

In execution of a decree, certain property was put 
up for sale on 22nd .\iigast 1911. Tlio sale 
officer, however, did not make a declaration on that 
date as to who was tho pnrcliaser but referred to the 
Civil Court for certain information. On receipt of the 
information, on 28th August 1911, he allowed 
the person whoso bid was the highest to deposit one* 
fourth of tho price. The s.alo was confirmed e.c 
parte on 23rd September. Tho Civil Courts 
were closed from the 24-th September to 26th Octo¬ 
ber. The judgment-debtor deposited tlio amount 
of tho decrco plus five per cent- of the purchase 
money on the 20th of October and applied to have 
th» sale sot aside: 

Held, il) that tho auction salo was concluded on 
28th August, and, therefore, the application to set 
aside the sale was not barred by limitation; 

(2) that the Coiirt^was not precluded by the e.v 
parte order of confirmation from accepting the deposit 
and setting aside the sale. 

Tlic mere makingof tlie la«t bid does not conclude 
a sale- For the conclusion of a salo, it is necessary 
for the sale officer to accept the final bid and to make 
a declaration as to who is the purchaser and to order 
liim to pay over 25 per cent, of the purchase-money. 
AlONSUi Lal V. Ra.m Naiui.n’, 10 A. L. J. 475; 34 A. 65 

783 

---- of decree -Attachment—Pri¬ 
vate alienation after attachment - Subsequent at¬ 
tachment by another creditor—Debtor declared in¬ 
solvent - First attachment raised by satisfaction of 
decree—Claim enforceable under attachment — 
Validity of private alienation 625 

- Limitation. See Limita¬ 

tion Act, Sch. 1, Arts. 179 to 182. 

. —■ ■— Petition by transferee to 

enter up satisfaction 617 

-— --Powers of executing Court 

on application of judgment-creditor to inquire into 
terms of compromise 752 

- Alteratio7i of decree—Acting 

upon altered decree for number of years^ effect of— 
Mortgage decree providing for interest up to date of 
grace but silent as to subsequent interest—Petition by 
judgment-debtors for time agreeing to pay subse- 
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Execution of decree“concifi. 

qtienf in(€re<t and praying for -Gmnt 

time by Court—Whrther order sanctioned ngroemenf 
0 ,. Procedure Code(Act XIV of ISS2). x. 

275^ -Judicial orders, corstruction oj-Presuinp- 
lion of judicial acts hacing been regularly performed 

_/rjcoHSts^eni positions -Partici not to be aiio'vcd to 

assume -Practice. 

A decree must ordinarily be executed as ori;rinally 
made and tlie parties cannot l)e permitted to make a 
substantial alteration therein. 

But where the parties liavo acted upon tlio decree 
as altered for a number of years and treated it as 
valid, the jndsjment-debtors who have been .substan¬ 
tially benefited thereby, cannot bo permitted to take 
exception to its validity- 

A mortgage decree made in 1903 directed that 
interest should run on the principal amount at the 
bond rate up to six months. No provision was made 
in the decree for interest from the expiry of the period 
of grace to the date of realisation. The decree was 
made absolute and the decree-holder applied for sale 
of the mortgaged properties. The judgment-debtors 
presented a petition to the Court asking for time to 
enable them to satisfy the decree and agreeing to pay 
interest up co the date of realisation of tlio w'hole 
amount. The decree-holder gave his consent to the 
petition wliich prayed for the Court’s order of sanc¬ 
tion to the agreement. The Court granted time and 
the sale was postponed. Subsequently in several 
applications for execution, the claim for interest up to 
realisation was made, and the judgment-debtors raised 
no objection to the claim, and obtained adjournment 
upon part payments and expressly agreed to pay the 
balance of the entire decretal amounts etc., on the 
adjourned dates; 

Beld, that the agreement contained in the petition 
of the judgment-debtors was sanctioned by the Court 
under section 257A of the Civil Procedure Code of 
1882, because the Court deemed the consideration 
reasonable under the circumstances of the case, and 
that the agreement was valid. 

A judicial order must be reasonably construed. 
Although there is no presumption of law that a parti* 
cutar act required to be performed has been done, yet 
judicial acts must bo presumed to have been regularly 
performed. 

Parties litigant are not allowed to assume inconsis¬ 
tent positions in Court to the detriment of their op* 
ponents: where they have elected to adopt a certain 
course of action, they will be confined to the course 
they have deliberately adopted. CtOKHAc Padhan i-. 
Gones Lal Pandit, 1(5 C. L. J. 40A 936 

- Attuckment of properties, 

objections to, by parties—Inquiry in execution—Ob¬ 
jection to plaintiff's purchase at auction sale — Objec¬ 
tion by stranger. 

All objections to attachment of property in exe¬ 
cution of a decree raised by parties to the suit must 
be made in execution proceedings. 

If the attachment and sale were effected without 

the knowledge of the party objecting, the proper 
course for him is to got the sale set aside in execution 

proceedings. 

An objection to the purchase of properties at a 
Court sale without the leave of the Court can only 
be raised by parties to the suit and not by strangers. 
Jagadampal Ammat. V. Ramaswamy Iyengar | 26 


Executor, alienation by—Title of executor not 
dbiaiiiit'g ’’’rob.ate 4 

Ex parte decree against minor is 
voi<l 


leave to sue 


against Receiver without 

936 


I —-, setting aside of—Executing 

far enforcing jadyinent, [meaning of—Attachm 
m- iii oj drhi due to judgment-debtor—-Notice—lAmiU 
iiiini, ,\ri {KV of IS77), Sch. II, Art. 164p — Civil Pro- 
cedure Code (Act XIV of 1882), s. 268. 

Where a decree-holder, who had obtained a decree 
et parte, applied for execution of the decree by attach* 
ment of certain money held in deposit by the decree- 
holder on behalf of the judgment-debtor and the 
money in question was attached, though no notice 
had been issued to the judgment-debtor according to 
tlie provisions of section 26S of Act XIV of 18S2: 

Hr/<7, (1) that the attachment was an execution of 
process for enforcing the judgment which set time 
running under Article 164 of Act XV^ of 1877; 

(2) that the money attached being moveable 
property not in possession of the judgment- 
debtor, it was only necessary to give notice to the per* 
son in possession of the same. Rajab Ali Shah v. 
Upper India Cooper (Paper) Mills Go. Ld., 15 0. 

C. 289 420 


Extension of time fixed by pre-emption 
decree 9l2 

—-—Period fixed for payment 

of money by pre-emption decree 868 


Family arrangement —Title of relation — 
Registered document, absence of 886 

Fire Insurance— Damage— Liability of Com¬ 
pany—Actual damoge. 

The Insurance Companies take possession of the da¬ 
maged premises io order to minimiso the damage in 
their own interests. When they have taken possession 
of the premises and done what in their opinion was 
wisest to minimise the damage, they cannot say 
that actual damage is not the natural and direct 
consequence of the fire. Ahmed Bhoy v. Bombay Pibb 
AND Marine Insurance Co. Ld, 13 M. L. T. If; 11 A. 
L. J. 42: 15 Bom. L. R. 19; (1913) M. W. N. 64; 17 C. 
W. N. 269; 17 0. L. J. 154; 24 M. L. J. 328 

755 P. C- 

ForcClOSure* See Mortgage. 

Foreigrn State, suit against 444 

Forest Act (VII of 1878), s. 32 796 

Forfeiture for non-payment of rent—Relief 
against forfeiture—Landlord’s act—Lease not pro¬ 
viding for period of grace—Loss of improvements 
—Equitable relief - Plea of payment not proved 

947 

' -—' on non-payment of rent 991 

-- Of tenancy— Transfer of hold. 

654 

Forg’cry. See Pe.nal Code, ss. 467, 471, 


Vd. xvitj gbnbraL indmx. loi;, 


FrAUdi 5w Limitation Act, 1008, s. 18. 

"" “ against eroilitora—iitfuoim’ aiilo—Suit (ov 

poueasiou 918 

’ f oEfoot of 39 

" ” —Grant by Qovornmont 489 

- —^RiKhtofsuit 125, 126 

” Execution of decree — So/e—Eiti ud oii/cce^ 

dent relevant i» deterininn{<; ivhef/ier there im.-t fniitd 

to snto—Fraud to be considered as a 
whole—Limitation Act {IX of 1003), s. 18. 

It c&nnot bo laid dowu ns an intlexiblo nilo of law 
that proof of fraud anteoodonb to an oxecution salo 

necessarily indicates continuanoo of tlmt fraud subso- 
quent to the salo. At the snino time, it is clear that 
proof of fraud antecedent to the sale, may havo an 
important beaving on the determination of the ques¬ 
tion whether there was fraud subsequent to the sale, 
sufKcieut for the purpose of section 18 of the Limita¬ 
tion Act, in other words, the question of fraud sliould 
be considered ns a whole. Tookoomoni Dasi r. 
Dwarka Nath, 16 C. L. J. 681; 17 C. W. N. 4-78 

972 

Fraudulent assig’nment -Right to evo- 


oute decree 323 

■-transfer 393 

- --- — Land Revenue Salo 878 

Fruit trees —Immoveable property 910 

Full Bench, reference to—Practice 559 


Further Inquiry. See Criminal Procbddre 
Code, s. 437. 

Ganjam Collectorate — Division into 

Agency District and non-Ageuoy District—Sessions 
Court—Agent—Deputy Magistrate—General De¬ 
puty Magistrate—Jurisdiction 786 

General Clause Act (Xof 1897) 185 
-- S.6 629 

Gift. See Custom — Gift; Hindu Law—Gift; 
Muhammadan Law—Gift. 

Government Tenants (Punjab) Act 

(III of 1893) — Horse breeding peasant grant —• 
Jhelum Canal Colony—Tenancy to devolve on one 
person and not to be alienated—Compromise for joint 
succession in Civil Court—Decree of Civil Court, 
effect of—Government as landlord not a^ected^Ckief 
Court—Revision. 

One S. held a horse breeding peasant grant in the 
Jhelum Canal Colony. After the death of 5., the 
grant, under the rules, could devolve upon a single 
person only as an impartible holding. It was also 
one of the conditions of grant that it should not be 
alienated without the previous sanction of the 
Financial Commissioner. S, died without a male 
issue but left three brothers A., B. and C. The 
Colonization Officer mutated the whole grant in 
favour of only. On this, A. instituted a civil 
suit for possession of' the land of the grant on 
the ground that he, as eldest son of his father, 
was entitled to suoceed in preference to B. The 
tvto brothers entered into a compromise whereby 
they .agreed to hold the land jointly in equal 


Government Tenants (Punjab) Act 

—oonuld. 

share.**. Upon tliin, tlio Court pjisaod a ih'croo in 
terms of llio uoin|)roiniso. 

'Dio Coloniziition OlUcor rofnsod to odoc^t miitatioii 
in aoconlntioo with tho dotu'oti of tlio Civil Court, 
on tlio gronuil that tliu docroo was illognl. Tho 
duoroo was accordingly roforroil to tlio Chief Court 
for revision: 

Held, (1) that thoro was no good ground for intor- 
foring with tlio tiocroo: 

(2) that tlio th'croc in no wny aftoctoJ tho rights 
of tlio Govuruinont as hiiidlord, who could obtain 
ojectniont or othorwiso cuforco tho comlitiona of 
tho tenancy; 

(.1) that tlio docrco <li<l not prevent tho (rovoru- 
mont from enforcing any rights it might havo in 
consoqucnco of tho infringoinont of tho comlitious of 
tenancy; 

(4) that as botwoen .1. and B-, there wa.s a valid 
compromise to wliioli tlio h'ourt was bound to givo 
effect in a decree, which was valid and binding 
on the parties. Ali Maroan v. Bak'ar Khan, 7 P. \V. 
R. 1913; 27 P. L. R. 1913; 13 P. R. 1913 680 

Grant by Government —Suit for posses- 

siou by grantee —Expression of intention not to 
claim laud prior to grant—Whether amoutd.s to 
estoppel—Fraud 489 

■ - of part of land by owner—Fasemeats im¬ 

plied in favour of part granted—No reservation by 
implication in favour of grantor ex'cept in case of 
easement of necessity 966 

Grievous hurt. See Penal Code, ss. 325 ro 
336. 

Grove planted with permission of zemindar on 
payment of rent—Right to transfer such grove 

656 

Cuardian. See Minor. 

_ _Mortgage of minor’s property by 

guardian — Burden of proof — Necessity — Suit 
against guardian as well as minor—Guardian con¬ 
fessing judgment —Money.decree 909 

- . — Power of natural guardian—Bale of 

minor’s property—Validity discussed—Necessity— 

Benefit 609 

. ■ — of mlnornot properly appointed 

—Partition 846 

-- ad litem — Non-appearance of pro¬ 
posed guardian—Plainfi^'s duty to ask Court to ap¬ 
point guardian—Decree against minor not represented 
—Decree null and void. 

Where the proposed guardian of a minor defendant 
does not enter appearance, the plaintiff, ought to ask 
the Court to appoint one of its officers as guar¬ 

dian ad litem. If this is not done and the minor is 
wholly unrepresented, a decree made against him 
is absolutely null and void. Dinabandhu Nandi r, 
Mashoda Khatun, 16 C. L. J. 318 263 

Guardian and Ward —Poio^r of guardian to 
mortgage ward's property— Ward seeking equitable 
relief ^Compensation for benefit received by ward-- 
Specific Relief Act (I o/1877),s. 41. 

Where a mioor plaintiff seeks equitable relief, such 
as the cancellatiou of a dooument, the Courts will Qot 
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Guardian and Ward— couoid. 


grant that relief unless and until tho plaintiff is 
willing and agrees to restore any benefits that he 
may have received under the transaction covered by 
such document. 

.<4., the de/(icfo guardian of a minor, mortgaged tho 
latter’s ancestral property in order to pay off a just 
debt contracted by tho father of tlie minor; the minor 
sued to recover the mortgaged property on the ground 
that A. had no authority in law to mortgage his pi*o- 
perty: 

Held, (1) that the estate of the minor, which came 
to him through his father, could not have been made 
liable, either directly or indirectly, in respect of 
claims against his father for monies lent, as 
during his life*time the latter did not charge tho 
estate in his possession with the payment of those 
debts; 

(2) that the minor could not, under the circum. 
stances, be ordered to make any compensation at 
all. 

Though, under eection 41 of the Specific Relief Act, 
a Court has ample power, on adjudging acancellation 
of a mortgage debt in favour of the plaintiff, to rc> 
quire tho latter to make such compensation to the 
other as justice may require, such power will not be 
used if it is shown that the defendant has been in 
possession for several years and been enjoying the 
produce during that time. Choguatta v. Aso Mal 

371 


Guardians and Wards Act (VIIl of 

1890) —lilegitimaie children^ custody Laxo ap* 

'plicahle to them. 

In dealing with the custody of illegitimate children, 
the Courts in England are governed by equitable 
rules and exercise equitable jurisdiction. One of 
those rules is that the desire of the mother of an 
illegitimate child as to its custody is primarily to be 
considered. 

This equitable rule should be adopted in the case of 
parties in this country whose personal law is 
obscure. 


An illegitimate child is regarded as no body’s child 
and neither the father nor the mother has any ab 
solute right to the custody of their illegitimate child 
Ma Mya u. Felix Slym, 5 Bdb. L. T. 161; 6 L. B. R. 
116 


Hereditary office, dai,n to-NaUre oj pr. 

—Lov^ Presumption of riaht—Proof 

creation of right unnecessary. 

In a claim for hereditary right, the Court can ini 
such right from proof of long possession. Thom 
by Itself, long possession is not sufficient to creJ 
a hereditery right, ye: a presumption in favour 
such right IS not improper, as in most cases, proof 
the creation of a hereditary right at some particu! 
time 18 not to be expected, Ittichehi Edathis ' 

MANTHAM V. AMANDA PlSHAROTI 

Hereditary Offices (Vatan) a 
(Bom. Act III Of 1874) s 

Character of land not charged—Right of anct 
pur,^,^~B,ghf 0 / ne^t holder after death o^u 

ment’debtor—L%m\tation. ' ^ 

a Ilf:: S^srtteTord'er 

chased b, r Because o,rhrooura,e,'the“2 


Hei-editary Offices (Vatan) Act— 

concld. 

or levied the TuH assessment and assigned it for 
remuneration for service: 

Kc/d, (1) that the land did not lose its character 
as rafan property merely because the. Collector 
levied full assessment and altered the mode of remu¬ 
neration : 

(2) that A. merely took the right, title and 
interest of his judgment-debtor, and on the death 
of the latter, his right under the Court-sale ceased ; 

(2) that consequently, tho next holder of the vatan 
became entitled to the property and could recover 
it within 12 years from the death of the previous 
holder. 

A ratan continues in that character even when 
the Gordon Settlement has been applied loitand 
service Ims ceased to be demanded as a consequence 
of the Settlement. Shivram v. IEahadby Nabayan, 14 
Bom. L. R. 797; 37 B. 81 I/O 

—-SS. 1 If I I A— Revenue 

Jurisdiction Act ('X of 1876;, s. 4 -De 8 hmukhi 
Vatan—i41jc«afion of Vatan -Poiver of Collector to 
set aside a^tenofion and resume possession-Order 
granting alienor’s heir permission to recover posses- 
sion —Adverse possession of alienee for more than 12 

years-Suit by alienee—injunefton—Jurisdiction o/ 
Civil Court — Decree, form of. 

In 1877, A. came into possession of certain Desh- 
mtikhi vatan lauds by virtue of a miras lease and 
mortgage executed by JB. After the death of B. in 
1892, A. remained in possession for lOi years when 
B.’s son obtained an order from the Colleotor to the 
effect that the land in suit may be recovered from 
the possession of A, and given to B.’s son under the 
Hereditary Offices Act. The Collector did not sum¬ 
marily resume possession of the land or assess it at 
the rates prescribed. A. continued in possession even 
after the Collector’s order. 

In 1906, A. filed the present suit to restrain 
B.’a grandson by a perpetual injunction from re¬ 
covering possession of the lands, as his tide had been 
perfected by adverse possession for upwards of twelve 
years : 

Held, (1) that the Revenue Jurisdiction Act, 
1876, was no bar to the suit as the order passed by 
the Collector was not authorised by the Hereditary 
Offices Act; 

(2) that although A. might be obliged to yield 
to summary eviction at the hands of the Collector 
under section UA of the Hereditary Offices Act, he 
was not obliged to submit to proceedings for recovery 
of possession at the hands of B.’s heirs ; 

(3) that the mere fact that the application was 
made to the Collector within 12 years from the death 
of the alienor did not interrupt the adverse possession 
of A.; 

(4) that A. was entitled to an injunction against 
B’s grandsons restraining them from taking pro¬ 
ceedings in a Court of law or otherwise than under 
the Sereditary Offices Act, 1874, to recover possession 
from A. 

Adverse possession runs in favour of the person 
in possession and will confer a title on him unless a 
suit is brought within twelve years. Uaoancrand 
V. ViTHALRAo, 14 BoM. L. R. 793; 37 B. 37 148 
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•«>Power to direct re^trial of appeal 

49 

—JuWsdtcfion — Testamentfiry Judge 
“Power to declare Will invalid-^Poiver to issue 
Letters of Administration in face of Will-Practice — 
Original Civil Jurisdiction, 

A Jadfife, exorcising testamentary and intestate 
juriadiotion of the High Court of Bombay, has no 
power to declare that a Will made by a testator is 
invalid or inoperative in law by reason of the testa* 
tor having no power to make snch a Will and dispose 
of the property mentioned therein by that Will. Such 
a declaration can only be made bv the High Court in 
the exercise of its Original CivilJurisdiotion. 

The Testamentary Judge can adjust no civil rights 
to property between the parties. 

Where a Will exists, tlie Te?bam3ntary Judge can¬ 
not ignore its existence and direct betters of Adminis¬ 
tration to issue in the absence of a pronouncement by 
a Court of competent jurisdiction that the Will is in 
effect invalid and inoperative in law, although none 
of the executors under the Will are willing to act in 
the matter. Druramsi Morarji Gocoldas, In re, 14 

Bom. h: R. lOU 730 


’s Jurisdiction 

I m A yn • 


to 


revise 

proceeding? under s. 145, Criminal Procedure Code 

6S 

Hindu Law—Adoption— Daughter’s 

Nephews not competent to oootest adoption 

——-Power to give in adoption 

133 

— Dancing girl—Prostitute— 

Invalid adoption. 

The adoption of a girl by a Hindu married woman 
is invalid, even though that woman was once a danc¬ 
ing girl. A dancing girl when married and leading 
a family life cannot be treated as a dancing girl. 

Per Sadasiua Aiyar, J.—Jt is illegal for a prostitute 
to adopt a minor girl, and the illegality is, if possible, 
enbauoed very much by a woman of the prostitute 
class, who has followed the practices of a moral 
family Hindu woman, trying to follow the practices of 
a prosbitnte herself and adopt a girl for herself. Such 
an adoption is a criminal act and on this ground 
also is illegal. 

Prostitution ia as repugnant to the Hindu religion 
as it is to the Christian or Muhammadan religion or 
laws. Guddati Rbodi Obala v. Ganapati, 23 M L. 
J. 4985 12 M. L. T. 467; (1912J M. W. N. 1138 


■Settlement hy adoptive mother 
■ in favour of her daughter—Consent of natural father 
of adopted son—Repudiation of agreement hy adopted 
son after majority -Right of daughter to enforce ag¬ 
reement. 

A settlement of immoveable property by an adopt¬ 
ing Hindu widow in favour of her daughter, to take 
effect upon the daughter obtaining majority, assented 
to by.the natural father of the ^opted boy at the 
time of the adoption, cannot be enforced by the daugh- 
ier agaiust the adopted sou who repudiates it on 
majority. Ytasaghabta Nabayanacbarya 
Eanoachabya Upadta, 14 Bom. L. R. 
^ ^ 741 

“Alien&tlon hy widow of whole pro- 
reversioner—Agreemerd hy reversioner 
ig re^fwey ^portion of property —Oonsideraiion. 


Hindu Law —oontd. 


An alienation by a Hindu widow of the wholo of 
her estate to the next revorsioner on the lattor’s 
undertaking to re-oonvey a portion thereof to the 
widowor her nomineo is valid, irrespective of whether 
any consideration actually passed or not. Karkti 
Braiimanaikuou i). Kareti Mahalaksiimi 487 

-Dayabhag-a —Gift of immoveable 

property by father to daughter at her marriage—Stvi- 
dhan—Yautuka —Death of daughter without male 
issue—Inheritance—Daughter of daughter —Original 
owner's sister's son. 

A Hindu governed by the Daijahhaga School, exe¬ 
cuted a deed of gift in respect of certain immoveable 
property in favour of his daugliter on the occasion of 
her marriage. A clause in the deed ran thus:—“You 
do remain in possession of the land held by myself 
down to your sons, son’s son and so on in succes¬ 
sion. Your sons, son’s son etc., hoirs in succession 
and not your husband or his heirs or any other wife 
that may bo taken by him, shall be competent to own 
the said property” The daughter died sonlessr 

that the gift was not limited for the life of 
the daughter, but was an absolute gift in her favour 
and, therefore, was not defeasible upon her death 
without male issue; that the intention of the grantor 
was not to exclude fomale children of his daughter 
from the line of succession, and that the daughter of 
the grantee was entitled to take the property by right 
of inheritance and not the grantor’s sister^s son. 
Nanda Gopal Sinha Roy v. Pareshmoni Dbbi 478 

■-Gift by Sareen Khatri of Lahore 510 

of immoveable property by father 


to his daughter at her marriage —Inheritance 478 
— - Q u ard i an or manager binding minor’s 


share —Enforceability of contract against minor’s 
interest -Document, construction of—Evidence of 
surrounding circumstances-—Award of damages 

497 

■ -Inh0t*itanC©— Gift of immoveable 


property by father to his daughter at her marriase 

478 

Reversionary heir— 


Father’s brother’s daughter’s son—Oreaf-great-grand' 
father’s great-grandson—Perferential title. 

Tlie father’s brother’s daughter’s son has a pre¬ 
ferential title as reversionary heir, as compared with 
the great-great-grandfather’s great-grandson. Kboab 
Nath Roy v. Amritalal Mookerjee, 16 0. L. J. 392; 
17 C. W. N. 492 283 

-Joint family —Partition against 

manager of family—Other members of family bound 
by it 846 

-Pro-note in name of de¬ 


ceased member—Suit by surviving membei’s 748 
———— - Suit by or against mana¬ 


ger of joint Hindu family—Effect of decree 
in such suit on other members of family 290 

— — business —Suit on business 


controots—Necessary parties—Minor members 

193 

■ ■ — - - — property — One oo-sharer 

in possession for all—Alienation by oo-sharer in 
possession —Continuance of alienor in possession— 
Knowledge of explneloq 667 
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Hindu Law-contd. 


- Joint fa.m\ly Alienntioa — 

moral debts, proof of. ^ - 1 . 1 . 

A general charge of immorality is not sufficient to 

prove that the debts were contracted for immoral 
purposes. Sri Narain v. Raghcbans Rai, 17^'^ 
N. IW 729 

^ ____ Bonami purrha.-ie — Bur¬ 

den of proof—Shifting of burden- Statement of per¬ 
son as to his rights in property—Not to be llghtlj set 
aside. 


Where the head of a Hindu joint family makes a 
purchase in the name of another member of the 
family, the onus of proving that the piirchase was 
not benami lies upon the person who makes the as* 


sertioo. 

In a particular case, however, there may be other 
considerations which would shift the burden of 
proof in regard to the nature of the transaction. 
Thus, where a transaction is shown to be in the 
nature of a distribution of property amongst various 
members of a family, or for the advancement in life 
of one of them, the initial presumption may cease to 
exist. 

The statements of a person, who is in the best posi¬ 
tion of all to know about his property, ought not to 
be lightly set aside on the mere ground that they 
were made witii a fraudulent purpose. If the heir 
or representative of such a person alleges that these 
statements were incorrect, the burden of proving 
that this is so lies very heavily upon hitn. The 
idea that false statements may be lightly made at 
one time, for the advantage of the person who makes 
them, and then lightly repudiated when they appear 
to be to bis disadvantage or to the disadvantage of 
his successor’s title, ought not to be encouraged. 
Raja Ram i>. Fatteh Chand, 187 P. L. R. 1912; 248 
P. W. R. 1912 216 


' .... ——Loan for im¬ 

moral purposes, proof ofSelf-acquired family pro¬ 
perty. 

If a debt is contracted for an immoral purpose by 
a Hindu father, it is not binding against the son, even 
if the property is acquired by the father himself. 

Although in order to prove that a debt was incurred 
for an immoral purpose, it is not sufficient to prove 
isolated acts of immorality or oven general immora¬ 
lity but there must be clear connection between the 
immoral life and the debts contracted, yet it is not 
necessary to show that the proceeds of each loan was 
separately spent on a specidc act of immorality. It 
would be sufficient to prove that the borrower was at 
the lime living a licentious life, beyond his means, 
indulging in drink, riot, prostitution and debauchery, 
and that at the same time, he was without any busi¬ 
ness or occupation on wliich the money might legiti¬ 
mately have been spent, without showing on which 
particular act of immorality the money was spent. 
If it is proved that at the time of the loan, the bor- 
rower was notoriously wasting his substance in 
riotous living aud spending large sums beyond his 
income and above his station in life, in this wav onl}', 
the loan contracted in the midst of such living and 
spent upon it would be a loan contracted for immoral 
purposes. Ram Nath v. BuLAt^i Ram 735 

“ ' , ■■ -Debts—Marriage expenses of 

tioice-born Hindu inale. 

Marriage is obligatory on Hindus who do not desire 


Hindu Lavj—contd. 


to adopt the life of a perpetual Brahmchari or of a 
snnvasi. Therefore, debts reasonably incurred for 
the marriage of a twice-born Hindu male are binding 
on the joint family properties. G-^palakrishnama. 
RAJU V. Venkatanabasa IUju, 23 M. L. J. 288j 
li. T. 292; (1912) M. W. N. 903 30o 

___Joint family—Mitakshara-Con- 

vrrsir.n of onC uwnxhcr to Chrixtianitu, eQect of Mi¬ 
gration from Olidh to Bengal—Presumption of carrying 
succession Imvs - Conversion not to affect right of in¬ 
heritance—Family ceases to be joint—Separation of 
one cO’i>arcencr— No presumption that others remain 
united—Strict proof. 

When a person migrates from Oudh to Bengal, 
the presumption is that be carries with him the 
laws and customs as to succession and family rela¬ 
tions prevailing in Ondh. 

If one member of a joint Mifakshara family con- 
verted to Christianity, such conversion does not inflict 
on liim forfeiture of rights or property or impair or 
affect in any way any right of inheritance. He re* 
tains Ills interest in the ancestral property. But the 
family ceases to be a joint Hindu Mifafcshara family. 
Ho becomes, upon his conversion to Ohristianityi at 
once severed from the family, and the Hindu Law 
ceases to have any continuing obligatory force upon 
him. Ho continues to hold the property as joint 
owner. 

There may be no presnmption that when one co¬ 
parcener separated from the others, the latter re- 
maind united; the separation of one may be a vir- 
tual separation of all, and in this sense, where it is 
asserted that the remaining members remained 
united or agreed to re-unite, the fact has to be 
established from all the circumstances of the case. 
Kulapa Prosad Pandey v. Haripada Chattop^ 
DHYATA, 16 C. L. J. 311; 17 C. W. N. 102 257 


— - Ntirlntis of family 

property—Acquisition by joint labour—Joint family 
property. 

If the members of a Hindu family choose to live to¬ 
gether, work jointly together, throw all their earnings 
into a common stock and have on© food, in such a case 
the presnmption is that they must have intended their 
property to be joint family property and the ordinary 
consequence’s attach to it and the right of all the 
members to partition necessarily follows. It is not 
necessary in such a case that there should be a nnclens 
of joint family property. 

Where the plaintiff’s father carried on business 
jointly with his uncles and cousins without the aid of 
any patrimony and they lived and acquired proper¬ 
ties together and at a partition between them, 
the plaintiff’s father got considerable properties for 
his share : 

Held, the properties were joint family properties 
in which the plaintiff, as the son of his father, aoquir- 
ed an interest and the plaintiff’s father had no 
right to dispose of the same by Will. Madhavaita 
Chetty V. Damodaram Chettt, 12 M. L. T. 240j 
(1912) M. W. N. 972 347 

-- --^——^Presumption as to joint¬ 
ness — Separation, burden of proof as to — Pleadings. 
Where a Hindn family, and more partionlarly a 
family consisting of two brothers, is once proved or 
admitted to be joint, there is a clear presnmption iq 
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HIntiu Law-oontd. 

tftTOur ottlie ooatinaatioe of saoh jointness until tho 
QonturarT is proveA Oata Kunwar u. Dal Singh 

296 

—-Joint family— Prop&rf^ acquiit’d 

%% iK9 name ol one of the members of o Joint Hindu 
femily. 

In the absenoe of some definite proof of sclf-ac- 
qaiaition, a purchase of property in the name of one 
of the members of a joint Hindu family must bo 
presumed to have been made on behalf and for tho 
benefit of that family. NatiiuMalv. MulCiiaxd, 
183 P. W. R. 1912} 197 P. L. U. 1912 


Hindu Law- contd. 


Self'Ocqitired propertij. 


Property granted to a person by the Government 
as a reward for his services is self-acquired pro¬ 
perty. 

Property acquired by a member of a Hindu family 
becomes the property of the joint family if it is 
thrown into the common stock, and the income of the 
whole of the property is devoted to the expendi¬ 
ture of the family, one account being kept of the 
income from the self-acquired and the ancestral pro¬ 
perty. IndarSahai V. Shiam Bahadur, 13 M. b. T. 
156; (1913) M. W. N. 122; 17 C. L. J. 299: 17 C. W. N. 
609 760 P. C 

Khoja Muhammadans 17 

MarrlafifC expenses of twice-born 

308 


Hindu male 


husband 


of divided nephew of 


-- Right to give girl in 

marriage—Paternal uncle — Mother — Will — Construc¬ 
tion Right conferred by Will. 

Under Hindu Law, the paternal uncle of a girl can¬ 
not betroth her or give her in marriage without the 
consent and concurrence of her mother. 

The mother is, after the death of the father, the 
legal guardian of the girl and she has the right to 
be consulted as to the choice of a husband for her 
daughter. 

A Will provided that the testator’s brother, to 
whom the testator devised his property, should get 
the testator's girl married by exp*‘nding money out 
of the testator’s property with due regard to his 
statue: 

Held, that the right of giving the girl in marriage 
conferred by the Will was no more than the light 
under the Hindu Law and was, therefore, subject to 
the same liiPitatinns. Bai Bamkorb "u. Jamnadas,_14 
Bom. L. R. 760j 37 B. 18 



— - -—- Unapproved form —Asura 

marriage—SrahmA marriage —Kolis—Jfarriaye of 
divorced woman without receipt of pecuniary benefit. 
Among Kolie, re-marriage of a divorced woman is 
valid and is not regarded with any social censure or 
disapproval. 

The marriage of a divorced Koli woman cannot be 
regarded as marriage in an noapproved form when 
the father by whom the woman is given away receives 
no peenniary benefit from the marriage. 

The distinotive mark of the aeura form of marriage 
is the payment of money for the bride, and the ab¬ 
sence of snoh payment of a bride-price is a distinotive 
mark of the approved form. Eira v. Hansji Pema, 

14 Bom. L..^ 1189 949 


■ — -.IfiMij.'! of crmtiii.i im,'near 

ri'ltiliou ti'Hhoiit tifli' as rn shiirt-r for mtniii ut'ors _ 

Titfv of ihitf nttilion -hniiilit an <i — iiri/is- 

tru'd dfU'iiniriil, tihs. iirr of, 

Tniiisfi-r by wny of gin. is not flu' t)iily iiicaus of 
oroatiiig title iiiitlor (ho lliinlu l,in\- Jipnrl. from 
iiili(*ritjnH’cnr snci‘oK>inii- 

If tho iK'rsoiis notiiully oiilii,|c«l to a {>ro|i»Tiv agioo 
to treat u near rolntjon as a (.‘o-sliaiv’i’ out of ali’iHiiorj, 
and abninlon liioir cluini (o an cxolii.slvo n’glit, 1liov' 
limy do so without, a rogistorod (IimmI. If ( ho act is 
unequivocal, it will ci'cato titli» in favour of (In' p«'r- 
son who is taken in as a eo-siiarcr. 

On the iloatliofa Hiiulu willow, lier Insbiind’s 
estate came into the possession of live persons, ihree 
of whom wt‘ro the actual i-ovi'isionora and tho ofluM* 
two one degree lowin’ in descent. The reveisiouers 
treated tho other two on an C(|ual footings and they 
possosseil tho propoity in equal shares for several 
years, short, however, of the statutory period nooes- 
sury to give them title by adverse possession. The 
appoll.ants were the purelmscrs at an execution sale of 
tho interest of one (P.) of those two persons: 

7/rid. tlmt the conduct of the actual reversioners 
was a family arrangement, and one of the legitimate 
means of acquisition of property under the nincln Law, 
and that it created title in P. and, consequently, in his 
transferees the appellanis. Girhi Rani Misram 7'. 
Chandra Lal Kantii, 17 C. W, N. 62 885 

— — -IVlitlOl* — Guardian — Mortgage of 

minor's property by guardian—Burden of proof — 
Necessity— Suit ngnin.st guardian as well as minor— 
Guardian confes.sing iudgmerif—Money-decree. 

The burden of proving that a transaction made by 
a guardian on behalf of a Hindu minor was for a 
legal necessity and the benefit of the minor, lies on 
the alinee Or creditor. A person lending money on 
the security of a minor’s estate is bound to exercise 
due care and attention in seeing that there nas a legal 
necessity of the loan and must satisfy himself about 
the existence of the necessity and that the guardian 
was acting for the benefit of the minor’s estate. 

Where a guardian is sued on the loan together 
with the minor and tho guardian confesses judgment, 
a money-decree should be passed against the guar¬ 
dian. Annamalay Chetty u. Na U AJa, 5 Bub. L. T 
157 809 

—^- Mitakshara — Alienation— Neces- 

sity—Marriage of divided nephew of husband 366 

father, mortgage executed 


by—Only son minor at date of mortgage—Mortgage 
executed before advances made—Sums bon owed 
for family purposes—Suit on mortgage—Son made 
party defendant—Liability of son to be sued on 
mortgage—Decree against son—Mortgagee unable 
to prove item expended on family purpose—In¬ 
ability of son to prove item borrowed for immoral 
purpose—Debt of father binding on son 577 

Suit for protecting rever¬ 


sionary estate from waste and rendition of accounts 

101 

Dasi—Dasi-putra — Sudra 


— Permanent concubine. 

If a Sudra governed by the Mitakshara Law has a 
permanent, continuous and exclusive concubine who 
lives as a member of his family, she is a dasi, and a 
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Hindu Law — contd. 

son born to him by her, T^ho ia brought np as 
a member of the family, is a. dasi-putra within the 
meaiiin" of that ox|ii-ession as used in the Mit-ik- 
fihurn CiiATTfRBHOJ Patnaik I’. Kjush.na Chavurv 

Patnaik, It; C. L. J. 335; 17 C. W. N. 4+^ 276 

____ Mort<]ngc hy fufher — Foro'lo.'iurc prv 

ceedings and suit against minor som, ihi'ongh their 
mother^^linor grandson not mads fr^irt’i—liight to 
redeem—Regulniion XI'II of 1800 , 5.8 -Transier of 
Properly Act (IV o/1882). 

^1. moilgaped certain ancestral property in 1875. 
After A.’a rleatli, foreclosure proceedin''S under 
Regulation XVII of ISOG wore taken against his 
sons in 1881 ; as the sons were minors, the notices 
wore served on them through their mother. 
At that time, one of the sons had a minor son, 
B. who was not made a party to the foreclosure 
proceedings nor to the suit for possession brought 
by the mortgagee after the expiry of the year of 
grace. B subsequently sued for redemption of 
the mortgage on tlie ground that ho was not 
bound by tho proceedings as he was not made a 
party: 

Held, (1) that the case was not governed by 
the provisions of the Transfer of Property Act; 

(2’> that B.’s interests were adequately represented 
in tho foreclosure proceedings and the suit by his 
grandmother who was the guardian both of R. 
and his minor father. 

If the person, who would naturally, be the 

manager of the family, is incapacitated by 

minority from acting as manager and the other 
members are incapacitated by still greater minoriry, 
then the person, who is guardian of the minor, who 
•would natut ally be manager, takes the place of that 
manager as regards the other minors and fully re¬ 
presents them. BA.T 1 RAO v. Gulabsingh, 8 N. L. 

R. 13G 141 

__ __^__N3.iCkCn— Adoption - Will 834 

__ — Non-agTicuItural Bnnia$ of 

town 36 

--- Partition — Revenue partition— 

Date of effect 144 

--- Enjoyment in specified 

shares—Agreement. 

The co-parceners of a joint Hindu family, being in 
posesssion of defined shares of family property, enter¬ 
ed into a written agreement by which they consented 
to hold the family property in separate, defined and 
specific shares. 

* This agreement was acted upon for a considerable 
number of years: 

Held, (1) that the family property must be deemed 
to have been partitioned from the date of the agree¬ 
ment, although there was no actual division by metes 
and bounds; 

(21 that from that dat®, the status of the family 
ceased to be joint. Raghubir Singh i». Moti Kdn- 
WAR, 13 M. L. T. 162; (1913) M. W. N. 127; 11 A. L. 
J. 146; 35 A. 41; 17 C. W. N. 453; 17 C. L- .T. 306 

766 P. C. 

*- “Strldhsn—Gift of immoveable 

property by father to daughter at her marriage 

478 


Hindu Law-contd. 

— --Widow representing estate of her 

husband in first suit—Heirs of her husband bonnd in 
subsequent litigation—Withdrawal of appeal in first 
suit—Kffect on question of res judicata 866 

— ■ ■ —-- Re-marriage, effect of— 

Custom—Re-marriage valid by custom —Kunbis of 
Bernr — Porsonal laic—Milakshara—May ukha— 

— Unchnsdti/ of widow after inheritance — Widow's 
inheritance, essence of—Widow re-marrying, incapable 
of acting as guai'dian of sons by first marriage— 
Adoption, power to give in—Hindu Widows* Re¬ 
marriage Act (XV of 1856), scope of. 

Among ffunbis of Berar, widow re marriage, by a 
form called pat, is permitted and is treated as a 
valid union. 

The personal law of the Berar Kunbis is the MifaJe- 
sdara as interpreted bv the Mayukha, called the 
Bombay School of Hindu Law. 

In a community goverened by the general Hindu 
Law, every custom at variance with that law must 
be strictly applied and cannot be made the basis 
of any other variation from the law. 

A Hindu widow who contracts a valid re¬ 
marriage in accordance with a custom of her 
caste, is thereby transferred from the gotra 
of her deceased husband to that of her husband by 
re-marriage, and tpso facto forfeits all interest in. 
any estate, which she may have inherited from 
the former, in favour of the next heir or reversioner 
of the deceased. 

The Hindu Widows’ Re-marriage Act applies 
generally to all Hindu widows, irrespective of 
caste regulations concerning re-marriage. 

Obiter dicta:— 

Though unchastity in a wife will prevetifc her 
from taking an estate of inheritance from her 
husband, unchastity by a widow, after she has 
inherited such est.ate, will not divest what has already 
vested in her. 

It is of the very essence of inheritance by a Hindu 
widow, ns such, that she is the surviving portion 
of her husband, that, after physical death, he still 
lives in her as a sort of incarnation of his spiritual 
being. ^ 

By ve-marriage, a Hindu widow becomes Incap* 
able of giving in adoption a son of her deceased 
husband or of being the guardian of her minor 
children by her former husband by virtue of mother* 
hood. SiTARAMu. Laxman, 8 N. L. R. 128 133 

-- 1 - Right to inherit — Disquali¬ 
fication—Physical unchastity —jlfaZiynanf hostility— 
Rejusnl to live with husband and co-wife. 

The only disqualification for a widow to inherit 
her husband’s estate is one of physical tin.- 
chastity. 

Where a wife refused to live with her hnsband and 
her co-wife; 

Held, (1) that, she was not disqualified, in the 
absence of any misconduct on her part, to inherit her 
husband’s estate after his death: 

(2) that the refusal to live was, under theoironm- 
stances, no evidence of hostility. Kbsttb&uoni 
Dassi t>. Kadambini Dassi, 16 0. W. N. 964 83 
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Hindu Law-oonoid. 

■ " '■■" — ' " ■Widow — Will by iwirfow—Suit by re- 

vtrttOHfr to stttt asids—Cnusoo/ucttoH ^Declaratoi'y 


The plainbiffa, who were the reversionary heirs of 
one A., sued for a declaration that a Will oxooiited by 
If ^ widow of R., WAS null and void as against them. 
In the pleadings, the defendant sot up a title in tlio 
widow wholly inoonsistent with the rights of the re¬ 
versioners : 

Held, that the suit was maintainable. Ram A.utak 
Dobe V. Badal Pandbv 586 


--Will —Power of Hindu minor to make 

Will 86 

. Construction —Implied prohibi¬ 
tion to adopt—IFidoJo's power in face of such prohibi¬ 
tion —Vatau lands—Bombay Pnlandcf (V of 188G^, 
efiect of. 


A. died on the 13th March 1885, having nmilc a 
Will dated the 9th of March of that year. He left a 
wife and two daughters. The Will provided that the 
ownership of the lands, most of which were VaUin 
lands, was to go to the daughters; the wife was not to 
make over the property to any body except to the 
daughters; the daughters had authority to make 
over their right of owuership to or to relinquish 
the 'same in favour of each other; or else should 
any occasion arise the right of one might go 
to the other only, but not to any body else. It 
also recited that the testator had not taken anybody 
in adoption. .In 1886, Bombay Act V of 188t> (Vatau 
Act) came into, operation, and the effect of section 2 of 
that Act was to postpone female members of the 
Vatan to male members in the matter of succession. 
The widow, thereupon, adopted the son of one of the 
daughters and the nephews of A. sued for a declara¬ 
tion that the adoption, being opposed to the terms 
of the Will, was null and void: 

Held, that the adoption could not be upheld without 
giving the go-by to the testator’s expressed wishes 
inasmuch as the Will had made a complete disposition 
of all the property in favour of the daughters, and 
there was no property loft upon which an adoption 
could take effect. Maloauda Faraoowda Patil r, 
Babaji Datto Bhakabc, 37 B. 107 746 


Hindu Temple- Scheme for management 

441 

Hindu Widows’ Re*«marriase Act 
(XV of 1856), scope of 133 

Hoi*Se breeding*— Grant. See Government 
Tenants Act, 

Husband and Wife. See restitution oe 

CONJUGAL RIGHTS. 

Hurt. See Penal Code, ss. 320 To 336. 

Illegitimate children, custody of—Law 

applicable to them 926 

Im moveable property — Fruit trees — Grow* 

ing timber—Transfer of Property Act {IF of 1882), 

0 . 8 . 

In the absence of any evidence to prove that the 
obwooter of fruit-trees is that of growing timber, 
sndh trees fall within the definition of immoveable 
property. Katward Omahabu. Rah Adhin Upadhia, 

lOA.L.iJ.616 910 

uui, I - —Standing crops 185 


Improvement. Sre MAi.AiiAa CoMi’ENHArtoN 

FOR Tenants Imjmiovkment.s Act. 

-— —- CainpriiHiilion for improvcineiite 

^Costs of tlt'femliiitj a suit by third person to estab¬ 
lish his right i‘j mortgaged property. 

A mortgugoo in ontitlod to gut coniponsuLion for 
improving tho mortgnguil property if iillowod to do 
BO by tho mortgngoj*, uml tho iiu)tu*y <luu to tlio for¬ 
mer is u eluirgo on tlio liittor's inturost in tho niort- 
gugo-property. 

WliGu a mortgagee, with knowlodgo that u third 
person had ntr iiitoreat in tho mortgngod property, 
accepted a mortgage of tlio pro|H*ity lio cannot claim* 
from his mortgagor costs incurred by him in tho 
litigation for opposing the claim of that ptuson. 
IIa>[ Ditta Mal V. Mnsaunnat Kaium Dkvi, 107 i* W 
U. 1912; 100 P. L. R. 1012 243 

- E.veavution of tank—Burden (f 

proof— Tenant to show purpose of crcninting tank 
—Supply of good drinking water to tenant and his 
people, if suOicicnt—Co-shnrcr landlmi, if entitled 
to bring suit to compel tcnnnt to fill up tank wrony- 
fully excavated—Bengal Tenancy Act (Fill of I885i 
ss. 76, 188. ’ 

In order to make section 76 of tlie Bengal Ten¬ 
ancy Act applicable, it must be shown by tlie 
tenant in tho first instance that the tank in ques¬ 
tion was excavated for tlie purpose of agriculture, 
or for tlie use of men and cattle employed in 
agriculture. It is not enough for the purpose 
of the section if the object of digging the tank was 
to supply good drinking water to the tenant and bis 
people. 

A suit for the purpose of compelling a tenant to 
fill up a tank which he iias wrongfully excavated in 
one part of his holding and iu the alternative for 
damages, may be instituted by a co-sharer landlord 
for the suit is not one which the whole body of the 
landlords is required or authorised to bring under 
the Bengal Tenancy Act and consequently section 
18S of the Act is not applicable to it. Gobinda 
Chandra Basu v. Kamijdddi Soval, J6 C. 1 J 
127 115 

Inam— Htaor Inam—Kudivaram right, preeumption 
as to—Right to eject tenant. 

The terms of a grant w’eie: “We have granted 2j 

Icattis of manyain lands. 

after having the said land measured and the boun¬ 
daries marked:’’ 

field, that the lauds themselves were not granted 
as inam. 

If a zemindar himself has no kudivaram rights in 
land, be cannot grant such land as inam. 

To establish his kudivaram right and necessarily 
his right to eject the tenants, an inamdar must show 
that he let in the tenants at the beginning of their 
occupation. Parvataneni Venkataramiah v. Parva- 
TAXBNi Narayudu, 12 M. L. T. 313 246 

-Resumption by Government ‘Granted or 

continued’ by Government—Non-interference by 
Government wdth holder’s rights—Whetheramounts 
to ‘ continuance ’ 373 

■ “ m-Service inams, grant of—Construction of grant 

— ‘ Sudda Inam’, meaning of—Grant 0 /melvaram 
right—Enfranchisement of service inams, effect of — 
Abandonment by Government of right of resumption 
—Madras Act (H 0 /1894). 
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Inam— concid. 

Tlie expression 'S’t^ddu iii'iin, iippoarini( in a deed 

of grant of a service docs not sliosv tliat the 

innin consisted of tlio land itself and not meroly of 
tlio melvai-am. The meaning of tin? expression la 
merely that there is nothing payahle lo (Torern. 
meat in consideration of tlie ina>ndn,\-i possession o* 

the land* 

The effect of theenfranchisomentof a service 
under Madras Act 11 of where the Government 

merely gives up the right of resumption possessed by 
it and does not resume tlio t/ii'/i, is tiiat the title vsis 
where it was before. Sesuaojki Aivar v. Iikl'mai.ai 

AMBAfMM 481 

Inamdar, siuV ajninat, by pioprietor of C:itote for 
jodi and fasli jasti—Small Came sail—Jurisdiction 
of Court. 

A suit by the proprietor of an estate against an 
inamdar for an amount made np of jodt and jasli iasfi 
is a Small Cause suit and is not triable, by a He- 
venue Court. Vbnkataiu'a Nayanivabu v. Rami 


Reddi 

Inherent power of Court-Discharge or 
removal of Receiver 583 

_ __ — to correct obvious errors 

279 


490 


in records 

Injunction^ grant of 

-Prayer for declaration, granting of 

■—Subsidiary relief 158 

— , - - suit for, against public officer 


^ - I —-, temporary—Order to furnish security 

and submit accounts — Appeal—Civil Procedure Code 
(Act Po/lOOS^.sfi. 9i fe;, 115, a XXXIX, r.1,0. 
XLlll, r. 1, cl. {r)—Interlocutory order for ends of 
j wsl ice—RcL’is ion. 

In a suit for ejectment, the plaintiff prayed for 
the issue of a temporary injunction restraining the 
defendant from working mica mines on the dis¬ 
puted property. The Court ordered the defend¬ 
ant to furnish security to the extent of Rs. 5,000 
and submit accounts every week. An appeal was 
filed against that order. Subsequently, the Court 
directed the issue of an injunction as the security 
and the accounts had not been furnished. No appeal 
was preferred against this order: 

Held, (IJ that the order appealed against did not 
grant a temporary injunction nor did it stay and 
prevent the wasting of the property; that it was not 
an order contemplated by rule 1 of Order XXXIX, 
and that, therefore, it was not appealable under clause 
(r) of rule 1 of Order XLIII; 

(2) that the order was made under clause 
(c) of section 94 of tlie Civil Procedure Code for • 
the ends of justice, and that the High Court should 
not sec it aside under section 115. SiTO Mauto v. F. 
r. Christibn, 17 C. W. N. 318 361 

- - when to be granted 219 


Insolvency. Scc Civil Procedure Code, 1882, 
8. 351; Insolvent Debtor’s Act; Presidency Towns 
Insolvency Act; Provincial Insolvency Act. 

Insolvency Act (11 & 12, Vic. C. II), 

Sa 7 -i^osseseton of after-acquired immoveable pro¬ 
perty hy insolvent—Adverse to Official Assignee — 
limitation Act (XVof 1877), s. 28, 8ch. II, Art. 144. 


Insolvency Act— concia. 

Whfi-e an undischarged insolvent acquires im¬ 
moveable propoi-tv subsequent to the insolvency and 
i< in possession of the same for over twelve years, 
his possession is adverse to the Official Assignee and 
the riM.t of the Official Assignee to the property 
is extinguished under setion 28 of the Limitation Act, 
ls77. Tialakrisuna Pillay v. Narayanasaws^ 
Naii.u, li^M. L. T. 215 14 

_ __(I I & 12 Vic. C. 21 ), 

s. 24- FoLtnfari/ and fraudulent transfer. 

C. executed a pr-omissory-note, and in order tosecure 
the amount thereof, executed a mortgage by deposit 
of title-deeds. Two days after, he absconded where¬ 
upon one of his creditors presented a petition to 
have him adjudged an insolvent. It was found that 
full consideration for the note had not passed: 

Held, that inasmuch as full consideration had not 
jiassed the mortgage was voluntary and fraudulent 
within the meaning of section 24 of the Insolvency 
Act and void against the Official Assignee. Golla- 
pUDi V. Lakshjii Narasimham, 1.1912) M. W. N. 1001 

393 

_(ll-I2Vic.C.21), 

S. 39— oj petitioning creditor to 
set-oj} costs payable by him to insolvent as against his 
debt. 

A petitioning creditor in an insolvency proceeding 
cannot set-off the coats payable by him to the insol¬ 
vent as against his debt as the former itf an asset of 
the insolveot’s estate in which all the creditors are 

entitled to share. . ^ 

Such a case is not a case of “mutual credit.” 
Karray Mangiah Chetty V. Kanachi Ramiah 
CUBTTY 164 

Instalment-bond— Limifation. Act (IX of 
1908), s. 14, 8ch. I, Arts. 74, 75, 120—Non-payment 
of instalments not amounting to default—iVaiver— 
Evidence Act {1 of 1872), $. 115— Estoppel—Incon¬ 
sistent action in Court. 

In a dispute between plaintiff and defendant 
as regards their shares in a particular business, 
the matter was referred to arbitration ; an award was 
passed by which the defendants executed, on 12th 
December 1904 to plaintiff, an instalment bond pay* 
able by monthly instalments. The bond also provided 
that if the amounts of three instalments be allowed 
to fall into arrear, the balance of principal and in¬ 
terest then due would at once be recoverable without- - 
reference to the instalments. The defendants paid 
the instalment till Hlay 1906. The instalment 
for May was returned by the plaintiff as also that 
for June. In August, the plaintiff filed a suit to 
set aside the award but the award was upheld by the 
first Court on 26th February 1908 and by the appel¬ 
late Court on the 19th January 1910. In the course 
of the appeal, plaintiff’s Vakil applied to the Court 
that a decree for the unpaid instalments on the pro* 
missory-note might be given. The defendants, through 
their Vakil, stated they did not deny their liability to 
pay and that they had always been ready and willing 
to pay and got the application rejected. After the 
termination of the appeal, the plaintiffs brought this 
suit for the recovery ot the instalments due under the 
pro-note. Defendants contended that the .amount 
was barred by limitatioa under Article 76; 
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Intttalment-bond ^oonold 


4 in bheoiroumataiiOQS, there was no 

ajftkult by the defendants in paying the instalments 
or May, June or July or subsequently before the suit, 

wmoh oould have caused the svhole amount to be 

due: 

W that there had also been waiver by tho plaintiff 
of the condition that on failure of payment of three 
iQ 8 tftlm 8 nts^ tho wholo should become due; 

(3) that time would run under seotion 74 of the 
Limitation Act from the due date of eaoh instalment; 

C4) that seotion 14 of the Limitation Aot would not 
enable the plaintiff to deduct the period, during 
whjoh he had been conducting the previous suit and 
appeal, in computing the period of limitation because 

defect of jurisdiction or any other cause 
of a like nature and the cause of action was not the 
same; 

( 6 ) that the defendants were estopped, by reason of 
what passed when the Appellate Court’s judg. 
ment was being delivered in the previous suit, from 
setting up this bar of limitation; 

(6)_thafc the plaintiffs were entitled to interest on 
the instalments due as there was nothing that 
amounted to a true legal tender of those instalments. 

Section 115 of tho Fl^idenoe Act is by no means an 
exhaustive exposition of the law of estoppel, 

. A person, who, without mistake induced by the 
opposite party, has taken a particular position deliber¬ 
ately in the course of a litigation, must act consist¬ 
ently with it; and this principle will apply to a suit 
other than the one in which the action is taken, where 
the second suit grows out of the judgment in the 
first. COTHA KrishNASAWMV CheTTY V. SlTARAM 
Chrtty, 23 M. L. J. 335; (1912) M. W. N. 967 513 

Insurance. See Fibb Insurance: Marine In. 

BDRANCE. 


Uarine inexirance—Policy ^Perils of 


the sea, meaning of-Or Unary action of wind and 
waves—^Wear and tear. 

The term "perils of the seas” refers only to 

fortuitous accidents or casualties of the sea. It 

does not include the ordinary action of the wind and 

■waves. It is not every loss or damage of which the 

sea 18 the immediate cause, that is covered by these 

■words. They do not protect against the natural 

and inevitable action of tho winds and waves, which 

^snlt in what may be described as wear and tear. 

There mast be some casualty, something which could 

not he foreseen, as one of the necessary accidents of 
adventure. 

, insured boat sank suddenly in fair weather and 
a^oih water, without any assignable cause 

proved that the boat had been de- 
souttled. The boat was in water tight 

of accident. It appeared 
corroded through natural 
tear- ’ ^ *** consequence of ordinary wear and 

Held, that the loss was not caused by perils of 
tfio sea under the terms of the policy. Stbwabt 
"BAIjANd Inscjbance Co, Ld, iq C. W- N. 

188 

® POlI^Cy-TVans/er of Property Act 
®* amended by Act JI of 1900), e. 130 (I) 
Sfiprm oT PQhey—Assignment by writing—Deposit 
• security—‘Prioritu, *v p» 



Insurance policy —conoid. 


A. assigned In writing a policy of insurance in the 
form of an absolute a<isignment toB., though it was 
intended only to bo by way of seoiirity. Previously to 
this, A. lind merely deposited tho same policy with Q 

by way of security for debts already existing as well 
as for future debts. 

The deposit was not accompanied by anything in 
writing: 

Held, (1) that C., with whom the policy was merely 
deposited, acquired no title whatever therein or in 
its proceeds; 

( 2 ) that B. acquired an absolute right to the pro¬ 
ceeds of the policy. ^ 

Section 130 ( 1 ) of the Transfer of Proderty Aot 
covers actionable claims and transfers by way of 
security as well as absolute transfers. 

Tho principle of the English law that "a deposit of 
a dooument of title without either writing or a word 
of mouth” creates ‘in equity’ a charge upon the 
property to which the document relates to the e.’C- 
tent of the interest of the person who makes the de- 
posit, does not apply in India in view of the positive 
language of section 130. Mulraj Khatau v. Vishwa- 
NATH, (1912) M. W. N, 1247: 12 M. L. T. 152; 11 A 
L. J. 7; 24 M. L. J. 60; 17 C. W. N. 209; 16 Bom. L. R. 
9; 17 0. L. J. 162 627 P. C, 

1 nterest— Calculation 370 


■Construction of bond 9 

■Mesne profits 915 

Minor’s money—Investment—Trust 


tion 


Principle for awarding interest—Discre' 


amount 


Redemption 677 

Refusal of mortgagee to receive tendered 


Suit for redemption by puisne morto^gee 

291 

up to date fixed for payment 309 


Interpretation of Statutes-Criminai 

enactment 


imposing penalty 25 
Objeot of statute 370 

Statue imposing restriction 

621 


—Superfluity 

Interrogratories— Questions to be asked 


152 

800 


Intoxication 

Investment—Trust—Minor’s money 

Issues— Object o/ framing issnes—Several issues 
should not be tried together. 

The whole object of framing issues is to keep the 
various points arising for decision separate and dis¬ 
tinct; and to lump them all up together in the 
judgment defeats the object of the law and cannot 
but lead to confusion. The practice of dealing 
with all the issues in a case together is, therefore 
condemned. Rajani Kant Muebrji v. Ram OunAn 
Das, 17 C. W. N. 55 881 


Jhelum Canal Colony. See Govbbnment 

Tenants Act. 
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Joint trial of apprOTor and discharged 

_ ___ of more persons than ono—Evitlence 

against each porson—Persons of bad ohai'acter seen 
witli accused, effect of * ^ 

Judge’s personal knowledge of^iots 

whether can be imported in his judgment oD j 

Judgment— Appellate Court —Conllicting ^^ 
donee—Grounds of Appeal 

_at variance with diroctions given bv 

law—Defect not care<l 795 

Evidence and Vakil’s arguments heard 


by ono officer—judgment by successor without 
hearing arguments—Judgment pronounced witnout 


notice—Validity 


278 


Judicial notice by Court of illegal award 

-order, construction of 61 

-orders, construction of—Prosump* 

tion of judicial acts liaving l)een regularly porfonn- 

P,1 936 

Jurisdiction. See Criminal Procehcrf. Coni', 
s. 1751; Letters 1’atknt; VAUfATioN* o\- suit. 

■ —Criininnl casc.s 


Jurisdiction—ooncid, 

Land revenue is a tax imposed on lands by virtue 
of the prerogative of the Scute. The liability to pay 
land revenue does not rest on contract or some rela- 

tioa rescmblioff contract* i 

It i.s entirely a matter for Government to decide 

what amount of revenue shoul.l be levied on any land 

and Civil Courts havo no jurisdiction to try any 

nnestion rtdating to it. 

A suit for reluiid of land revenue on the ground 
that as the Govorumont failed to supply water for 

raising wet crops, it ivas not entitled levy the 

revenue assessed on it, docs not lie in a Civil Court. 
SBCUETARV OF STATE U. PkXUMACHA VeNKATA^TIIA 

Rajc. 23 M. L. j. 7-Kii (1012) M. W. 1242 953 

_Of Civil or Revenue Court. 

See Punjab Tenancy Act, s. 77. 

____ _Defendant to Civil suit es* 

tablishin" his tenancy in llevenuo Court, during 
the pendency of Civil snit-Civil Court bound by 
decision of llevenue Court .SUZ 

_—Suit between rival claimants 


to occupancy holding 

of Court— Articles of Association 


■ -Declaration that mortgago is invalid 

—Mortgaged property situate bovond local limits 

of Court 758 


providing for registration of transferee if proper 
person-Refusal of Agent of Company to re^st^ 
transferee—Transferee’s right to go to Court ©‘rU 

of execution Court to con 


■-Divorce suit—Resident at Aden 

215 

# 

- - — Evidence recorded by Assistant Ses¬ 
sions Judge and judgment given by Sessions Judge 

797 

— Exclusive jurisdiction of Land Ac- 


vert suit against legal representative into 
proceedings 

of Hig-h court to 


with findings of fact in revision 


to revise proceedings undw 


qnisition Court to determine riglit to apportion 
mont of compensation 684 


tricb Magistrate 


Magistrate seeking advice of Dis- rent by innmdar 


tion 


Order to make inventory 429 
Power of lower Court to stay execii- 


s. 145, Criminal Procedure Code 

Of Revenue Court-SuU^o^ 

_Suit against inamdar 


fnsli and jodi jfiati 

-Of Small Cause Court 


-Question of satisfaction of decree 

142 

“•““Sessions Court—Ganjam Agency 

786 

— Suit against Collector as Court of 

-n 972 

-- --Testamentary Judge—Power to de¬ 
clare Will invalid Power to issue I.ettors of Ad- 
minUbration ip face of Will—Practice - Original 
Civil Jurisdiction 730 


Wards 


-Of Civil COUrt-Intcrpi etation 

of Statutes 32 | 

, presumption to be made in 
favour of 490 

Suit by all *nee of Va‘an - 


Order granting alienor’s heir permission to recover 
possession | 

-;-declaration of 

share in cash ahowance of Yatau 331 

- 'Suit for refund of land 

revenue^Txind revenue, nature of^iijdras Revenue 
Recovery Act {II of 1864), s. 58. 


See Small Cause Suit 

^Jury—Charge -Misdirection—Death caused by 

injury with u-eapon—Otnission to put case of grievous 
hurt before Jury—Penal Code ("Act XLFof 1860), ss, 
304(2), 320 (8). 

Whoro dofith htis b6eTt cansod by & blow with 
a weapon, that does not necessarily suggest an 
intention to cause such bodily injury as would, in 
the ordinary course of nature, cause death, and it is 
presamod, in the accused’s favour, that^ he had no 
knowledge that the injury which he intended to' 
cause ^Yas likely to cause the death of the person 
injured. In such cases, if the circumstances are 
such that an intention merely to cause hurt dangerous 
to life might not unreasonably be inferred, the Jury 
should bo directed that it is open to them to find 
the accueod guilty of the lesser offence, namely, 
of causing grievous hurt under section 320 (8) of 
the Penal Code* 

Section 301 (21 is not appropriate to a case where 
there was a deliberate intention to indict bodily 
injury to the person whose death resulted from such 
injury. Emprror v. Chaqan Rajaeau, 6 S. L» R« 116; 
13 Cr. L. J. 760 62 
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— of hiio—Riotniii _ 

OotumoH ohjt'cf-^SuiiUi'sthnhtj Jn {i;,> that r«vr/ com- 
might be between atae.t olleged bij both M,les~/Vwd 
Code CAet XhV of I U>, \17 —Violence, if 

inchtiioit that ngoin^if innuimnte objeei—Miniile.tt 
detaih, whether i\eee.<!i>trij for Judge to go — 
Stntcinent bg iwoseeiition leitneaa ihnt oeeiiited hod 
been bound ihnen, whether odniisailde—Keidenee of 
bad charaetei—Eeidenec Act (/ of 1872),.n*. 54. 
lu a oaso of I’iotinp: in whioli one coiunioii »)bjoct 
Wfts allogoil throntfhout, ilio Jiuij^o snjjfjnsteil to 
tho Jury that tlio enso misfht not bo precisolv aa tho 
prosecution alloRtnl, nor what tho iloronco sot' np, but 
soinothinjf betwoon tlio two: 

Held, that there was no luisdirootion; that tlio 
Judaro left it entirely open to tho Jury as to whotlior 
thoy would accept his suffp-estion or not; and that the 
acceptance of it by the Jury would not destroy tho 
case for tho prosecution. 

^ In section 140, Indian Ponal Code, violence iiichiilos 
Tiolenco against iuauimato objects, such as pullin" 
down a man’s houso. 

In his chargo to tho Jury, it is not necessary for 

tho Judge to go into the minutest details in tho 
evidence. 

In a prosecution for riot, tho statement by a pro¬ 
secution witness that he hud brought a case under sec¬ 
tion 107 of tho Criminal Procedure Code against some 
of the accused who had been bound down, is admissible, 
if introduced not for the purpose of proving the bad 
chaiaotcr of the accused, but as part of the res ges.ef, 
tho events which had transpired before, and 
which eventually led up to, tho riot with which tho 
accused were charged. Sa.marudui.v v. Emperor, 13 
Cr. L. J.821 565 

-trial —Verdict of majority given as verdict 

of Jury—No dissent by any Juror—Discovery of 
mistake after some days—Power of Court to dis- 


17 


turb verdict and^rder 

Kaitakonam— Set off 
Khoja IVIuhammadans —Hiudu Law 

Khot. See Khoti Settlement Act. 

Khoti Settlement Act (Bom. I of 
1889), ss. 33 (c), 40 (a) —i?wZc.s under 

section 40 (a), rr. 1-8 —Khot —Occupaucj/ tenant — 
Rent — Crop'Share—Gross annual produce hoio deter- 
mined—‘Appraisement—Admission of defendant— 
Rule 8, intra vires. 

Rule 8 of the rules framed under section 40 (a) of 
the Khoti Settlement Act is intra vires. 

The only rent, which the occupancy-tenant under a 
. khot can be liable to pay, is tho rent as prescribed 
by section 33 (c), that is, a crop-share by way of a 
fixed proportion of the gross annual produce of the 
land and of the produce of the fruit trees, if any. 

The crop may be appraised according to the pro- 
yisionsof the rules framed under section 40 (a). 

If the provisions of the rules are not observed, then 
the appraisement admitted by the tenant himself 
is to be taken as determining the gross annual produce. 

Apart from the provisions of the rules and the 
admission of the tenant, it, is not open to the Court to 
- estimate the amount of .rent on an equitable basis 
-from other materials. Vinayak BALtfaisaNA v. Sita- 
14 Bov. L. B. 1173 


Khoti Settlement Act —eoncM. 


s. 40(a), rules 

943 


a 


under, rr. I to 8 
Kudivaram. s.vInam 
L ambardar and co-sharcrs-.s»/i^ for 

projtts — Peiideiieif oj p.irtllion suit no har—CieU 
I'roeedure. Vode (.\ct !%>/l‘H)S), CJ. //, 2-i’riuei. 
t'le for airiirdinij i ntered — DIsrrefion. 

The pondoiiey of a suit for purfi(ir)u i.s no bar to 
suit for pruiits against the lamhordor. 

Two suits wore brought for prollts, t)uo in rc-spect 

of tho sliaro owned by the plaintilTas owner and 
tho other as an assignee of aimtlior co-sharor: 

Held, that tin? socoml suit was not barred b\’ Order 
II, rule 2 of the Code of Civil Proeedure. 

There i.s no provision of law regulatitjg what 
Jutorest ought to bo allowed to a .siiece.ssful plaintiff 
suing for profits against the hioibnrdar. The rate 
depends on tho discretion of tho Court. In fixing the 
rate of interest, the analogy of what is ullow^eil in 
favour of u Inndlord against a defaulting tenant is not 
an unreasonable one. Muhammad Anuuu A/.i/. e 
Rah-un-mssa Biin, 10 A. L. J. 4(i0 833 

'-' Suit for pi-otits 914 

--- ofcoinpensntion 

moacj/—Zemindar and patuid-nr—.Yo abgtenicnt of 
rent for nequisition of land within patui ienare— 
Compensation, whole of, to go to patnklar. 

Where there i.s no abatement of rent by the land- 
lord to the pntnid'ir in respect of lands within tho 
i»(tiu, acquired by the Government, the landlord is 
entitled to no portion of the coniponsatiou. Ram 
IUnjan Chakravarty i>. Bunwari Lal Witter, 16 
C. L. J. 211 170 

L^nd ACQUiSition —Apportio/M/itoito/ compen¬ 
sation money—Zemindar nad patnidar - Yuainfemeat 
of rent for acquisition of land within patni tenure— 
Comiwnsation, whole cj, to go to patuidar—C/inncc of 
patni coining to end, jnonctarif value of. 

Where the terms of a pafni lease debar the imtnidar 
from claiming any abatement of rent on account of 
diminution of his tenure by reason of compulsory 
acquisiton, ho is entitled to the whole compensation 
money. It is difficult to appreciate the monetary 
value of the chance of the paf/ji lease coming to an 
end by sale or forfeiture. Biurodas Pal Ciiaudijuri 
f. Sarat Chandra Singha, 16C. L. J. 209 168 


- - Apportionment o} conipcnsution 

—Lands in patni—Tmas/erec o/ patni tenure—Non¬ 
registration of name in zemindar’s hook, effect of— 
Zemindar not allowing abatement of rant to patnidar 
—Claim to portion of compensation moneg—Chance 
of forfeiture of putni—Remoteness—If chance mag be 
valued. 

The rights of a transferee of a jwfni are perfected 
upon the transfer by tho patnidar, and are not in any 
way contingent for their validity upon the payment of 
the fee and the security under section 6. para^ranh 7 
of the Patni Regulation. ® ’ 

The only effect of his failure to secure registration 
of his name by the payment of the foe and the seen- 
rity, is that the landlord is not bound to recoo-nise 
his purchase, and may sell up his tenure in execution 
of a decree for arrears of rent obtained against the 
registered tenant. ° 
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Therefore, where lands included in a tenure 

are acquired by the Government, the purohascuy>l 
the patni tenure is entitle.! to claim the compensation 
money even though he l)as not registered his name 

in the books of the zemindar. 

A zemindar is not entitled to any share of the com¬ 
pensation money when he lias not allowed any abate- 

inenb of rent to the 'patnidar. 

The chance of forfeiture of the patni is very re¬ 
mote and it was held that the zemin<kir in the 
present case wholly failed to establish the value of 
this remote chance of possible loss. Ganpac 
Bahadur v. Moti Chand, 16 C. L. J, 301 I / • 

Land Acquisition Act (I of 1894*) — 

Compensation -Digerent interest in land nc^jnircft — 
Koio to apportion compensation. 

Whoa different persons hold different interests in 
the land acquired under the Land Acquisition Act, 
the Court should ascertain the value of the res¬ 
pective interests and apportion the compensation in 
proportion to such interests. Hirdey Narain ^ 
Powell, 10 A. L. J. 403; 35 A. 9 o/Z 

___ 18 (2) (b)-Co;- 

lectors award when complete—Application for refer¬ 
ence to Court—Limitation. 

The actual payment of the compensation awarded 
under the Land Acquisition Act is not part of the 
Collector’s award, and is not necessary to the comple¬ 
tion of it! tho award is complete as soon as the 
Collector apportions the amount of the compensation 
between the parties concerned. 

An application, therefore, to make a reference to 
Court made more than six months after this latter 
event is barred by section, 18 (2) (5) of the Land 
Acquisition Act. Miran Bakhsh u. Feroze Din, 232 
P, L. R. 1912 395 

-— s. 24, fifthly— 

cultural land acquired Jor Mandi—Compensafton 
horu determined—Proof—Sale of land requiring sanc¬ 
tion of Deputy Commissioner—Appeal by Secretary 
of State against Court's award — Court-fee—Court 
Pees Act {VU of 1870>, s. 8, ScA. II, Art. 17 (4). 
Where agricultural land is acquired for a ifandt, 
the compensation should be assessed at the amount 
which similar land in the neighbourhood is likloy 
to fetch for purposes of agriculture. The purpose 
fur which the land is required should not intluence 
the award of compensation. 

The fact that a shop-keeper is willing to pay a 
large price for a shop in a Mandi, or so near a ilandi 
as to enable him to enjoy tho benefit enjoyed by tho 
proprietors of the shops in the Mandi, in the event 
of his being fortunate enough to receive sanction for 
tho purchase under the Alienation of Land Act, should 
not be considered in assessing the value for the 
purposes of the Land Acquisition Act unless it is 
shown that the sanction would be granted for the 
purchase. 

The evidence of witnesses, who merely give opinions 
as to the value of land or express their willingness 
to purchase it, should be excluded iu determining 
the amount of compensation. 

Where a District Board acquired land at a high 
price by private purchase for the enlargement of 
U Mandi in order to obviate the delay caused by 


Land Acquisition Act— contd. 

proceedings under the Laud Acquisition Act, 
fact should not Im taken into consideration 
assessing the v.iliie of other land subsequently 


the 

in 

ao- 


quire.lthrough Government. 

Section 8 of tho Court Fees Act is applicable only 
to appeals l>v persons claiming compensation. An 
appeal by the .Secretary of State against the award 
of iho (’onrt require.'^ a Court-fee of Rs. 10 only 
under Article 17 (4), Schedule II of the Act. Sec- 
RKTAfiY OF SlATE V. BaSAWA SINGH, 19 P. W. R. 

s. 30 — Exclusive juris¬ 


diction. to determine right to, and apportionment of, 
compensation—Civil Procedure Code (Act XIV of 
1882^ ss. 521, o2i—Separable parts of award — 
Void and valid portions—Court discovering before 
decree it.> incompetency to try suit-~Dismissal of suit 
—Amount of compensation—Apportionment — Estop- 

pel. 

A. died about 1902. He left tw’O pieces of land, 

(1) at X and (2) at Y. Mutation in respect of 
this property took place in favour of A.’a three 
sons, B., C. 'and D. The land at X. was acquired 
by Government, and the Collector’s award was de¬ 
livered in August 1903. Objections were put in 
and referred to the Court, which gave its final deoi- 
sion in August 1907, to the effect that D. was not 
separated from the family, and was entitled to_ 4rd 
share of the compensation awarded. This decision 
formed the subject of an appeal to the Chief Court. 

After the reference by the Collector to the 
Court, B. and (7., on the 4th January 1905, in¬ 
stituted a suit in the Court of the Subordinate 
Judge in respect of both pieces of land to have 
it declared that on tho death of A., their father, 
they were exclusive owners of the land and that D, 
was not entitled to a share of tho land, or to a 
share of the compensation awarded by the Col¬ 
lector in respect of the X, land. The suit 
was referred to arbitration by the parties and the 
umpire’s award, delivered on 22nd June 1906, 
declared B. and C. to bo exclusive owners of the 
land and alono entitled to receive the compensa¬ 
tion. Objections were put in under section 521 of 
the old Code of Civil Procedure and in addition a 
plea was raised that as the point in dispute was 
exclusively within the jurisdiction of the Land 
Acquisition Court, the Court of the Subordinate 
Judge bad no jurisdiction to entertain the suit. 
On this plea alone, the suit was dismissed without 
any inquiry into the objections under section 521 
and any adjudication on the award. On appeal, 
the Divisional Judge upheld the Subordinate 
Judge’s decision in regard to the X land, 
but finding that the Court of the Subordinate 
Judge had jurisdiction in regard to the Y land, 
enforced the award of arbitration and allowed 
the claim of B, and C. in respect of that piece of 
land. This decree of the Divisional Judge formed 
the subject of two cross-appeals by the parties 
concerned. 

The first appeal under the Land Acquisition Act 
and the two cross-appeals mentioned above-were 
heard together by the Chief Court: 

Reid, ll) that as regards the Y land, the decree 
of the Subordinate Judge not being in accordance 
with tho arbitration award, the DivUioual Judge 
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had juriadiotion to entertain nn appeal which was 
not barred by aootion 623 of tho old Civil l^rociuluro 
Code; on the other hand, the decree of tho Uivi- 
aional Judge in respect of that piece of land 
being in aooordanco witli, and act in excess of, tho 
award, an appeal from it was barred by section 532; 

(2) that there was u-> reason for interferenoo on 
revision in respect of Y land, tho grounds urged 
being unsustainable, because (n) the award rclutitig 
to the Y land w.is separable from tho award 
relating to the X land, and (6) D. hail by his 
ailenoe abandoned his objeotioiis to tho award in 
the Divisional Court; 

(3) that the Subordinate Judge had no jurisdiction 
to try the claim in respect of X land; 

(4) that the Subordinate Judge having discover¬ 
ed, before passing a decree, that ho had no jurisdic- 
tion to entertain the suit as regards tho X 
land, or to pass a decree which would be bindino- 
on the Land Acquisition Court, ho had no option 
under the circumstances but to dismiss the suit in 
regard to that land; 

(5) that^ D., by his agreement to the reference 
to arbitration, was not, under the circumstances of 
the case, estopped from questioning the Court’s 
jurisdiction or from defending his rights in the 
Land Acquisition Court; 

(6) that the Land Acquisition Court was competent 
to go into the question of apportionment, as tho 
objections referred to the Court included one by 
B. and C. that they alone were entitled to the 
portion of the compensation awarded by the CoU 
lector to their brother, D. 

A decision of the Chief Court in the previous 
appeal on the question of the amount of com- 
pensation does not bar the Land Acquisition Court 
from disposing of the point of apportionment which, 
in its first decision on the matter of compensa¬ 
tion, it had expressly left for future decision. 

In a claim disposed of by the Collector in the 
oourso of Land Acquisition proceedings under tho 
special procedure prescribed by Act I of 1894, the 
Collector’s order or adjudication of the rights of 
the owners or claimants to the propertv for 
which compensation was assessed and awarded 
cannot bo questioned otherwise than by a reference 
to Court under the provisions of the Act, and the 
Civil Courts are not competent to re-open and 
determine matters disposed of in accordance with 
the Act in a separate suit. Amolak Shah v. Charan 
Das, 16 P. W. R. 19L3 684 

— SSa 49» 54— “Aivard or 

any part tkereof’^Dechion of Court under aection 
49, whether an award—Appeal. 

The words “award or any part of the award” in 
section 54 of the Land Acquisition Act, 1894, do not 
inolnde the decision of the Court on a reference under 
section 49. 

The decision of the Court on a reference under 
section 49 of the Land Acquisition Act, 1894, is nob 
appealable. 

Obiter: A decision by the Court under section 
49, would not prevent a claimant ohtaining com¬ 
pensation for severance under seobion 23, sub-sec- 
tion (1) clause (3). Giles Sbddon v. Deputy Col- 
LECTOS ov Madras 117 

117 , 95 ^ 


Land Acquisition awaru-oiiLini oi .,b. 

jootor absurdly oxtravagant -Ploador’s feus 90 | 

Landlord and Tenant. 8.v a. ka Tknan. v 

Act; liKN'u.vi, Tk.vani-v Ai'T, ('kntuai. l»Kc)Vi\r|.;.s 
tenancy Act; Chota NAurua Tknaxi^y Act; I’aixi 
liKtJUliATlON; PUXJAH TuXAXCV Ad'. 

[--Iui)>n>voiiu-n(. —K.xcavutioii 

of tank —Ihirdoii of proof -Toniuit to kIio.v purpo.so 
of excavating tank -Supply of gno.l .Irinking water 
to tenant a«nl his people sulHeitMit -Co-sliaror 
laiullonl, if entitled to bring suit tt) compel tenant 
to till up tank wrongfully excavated I 15 

■ —— • Lejjso to oompaay 976 

Lease by mortgagee 


in 


favour of innrtg.ig.jr for the mortg.igetl ))i-op‘»*fcv — 
Suit for rent of mortgaged propertv, maialaiii. 
ability of ‘ 424 

~ 'Person settled as raiyat by 

tresspasser -Kucorded as rnhjnt ia Record of Rights 
—S-^ttling fair rent - Relationship of landlord 7uid 
tenant —Whether consent of both parties essential 


■ Suit for rent for a certain 
fadi -Issue as to propriety of p'ltta benderod—Ad- 
judication-Subsequent suit for rent for another 
fasU - Issue as to extent of holding -Rea judicata 

445 

' -and pifindar—No 

abatement of re»it for acquisition of land within 
tenure—Compensation, whole of, to go to 
paf/icdcir—Chance of patni coming to end, monetary 
^alueof 168, 170, I7i 

~ -- Adverse possession — 2^on- 

payment of rent. 

Mere non-payment of rent by a tenant does not 

make him owner of the land by adverse possession, 
unless the tenant does some act which is inconsistent 
with the owner’s title and thereby turns liis posses- 
sion, as tenant into possession adverse to that of tho 

owner. Vixayak Balkrisji.va u. Sitaram 943 

—; "T --- Decree for arrears of rent- 

bale la e.cecutwn—Purchaser to acquire property free 
from incumbrances—Decree should be one for arrears 
due in respect 0 } under-tenure—Single decree obtain- 
ed jor rents of two tenures—Sale in execution of such 
decree—Rights of purchaser—Rent Recovery Act (X 
o/1859/J,s. 105 — Sale oj Under-tenures Act of 
1865 B. a;,s.s. 4, 6, 16. ^ 

Section 4 of Bengal Act VIII of 1865 makes it 
essential in order that tho purchaser may acquire tho 
property free from all incumbrances under section 
16, that the decree under execution should be one for 
arrears of rent due in respect of the under-tonuro 
brought to sale. 

If a single decree is obtained for arroar.s of rent of 
two distinct tenures, it opiates as a decree for 
money when in execution thereof either tenure is 
brought to sate. 

The rent is nob regarded as due from the person 
against whom tho decree is obtained, but is duo in 
respect of the tenure. 

Therefore, if the landlord seeks to recover by the 
sale of a tenure, not merely arrears due therefor, 
but an additional sum not realisable in respect of 
that tenure, the purchaser at the execution sale does 
nob acquire the special status mentioned in section 16 
of Act VLII of 1865 B. 0. Kanta Laik v. Lauhman 
Ojah, 16 C. L. J. 107 163 


s. 54 
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_ _ — __ Pr't’i'l — P-'r.ion tiif-xf-Hl hj/ 

Jraiid^RiglU of .suit—N^on-tnin^f-u-.ihh: h'd linfj. i}",- 
chmer o!^Rights of ixuxUiiso-bn ,>iir,-lt.iser 
to set aiide fraudulent itecrre oht inf I hii landl'-r l 
against iil'iinfi^ff vendor, wh-.’t\er m linlaiit iblr. 

It is open to any person jiifecteil 1)\' fi.ri 1 
peacli it ami to Alia to set iisi<lo tiio res'ilU !i.-jr*nnu- 
from suoli framlulant comlnct. 

The pni'chas<?r of a poi-tion of a n.tu-l r.i'i'fi raiilc 
holding has a subsistiug rigat in spile of tiie i. )U- 
racognition of tho same by ttio laMillord. 

Tbe purchaser of a iion-transforalile liildnig has 
sufficient interest to maintain an ad ion for <ieclara- 
tion that certain rent decrees were colliisivelv and 
fraudulently obtained by tho landlord against tho 
purcliaser’s vendor, that tlio plaintiff is not bound 
by those decrees, and that the hohling cannot be sold 
in execution thereof. He sliould not l)o shut out 
from showing that there was collusion between his 
vendor and his vendor’s landlord. (rAUAhiiAU (iiiosK 

u. Midnapur Zumindaui Co., 10 C. L. J. lil I 26 


- - tlfnuti.l rent—Permnnvut 

tcnancij—Emdence—ifondi'ibilifij for enhnnremcnt 
of rent^Rights of permanent tenants—Buildings. 

Long poasessiou at uniform rent, erection of expen¬ 
sive buildings without interference for many years 
by the landlords, transfers by sale, gift, mortgage 
and sQCCcssion, execution of several receipts of rent 
in which it is descrilnd as daivini or permanent, are 
indications to show that tho tenure was permanent 
from the first. 

In the case of a permanent tenancy at a fixed-rate 
of rent, no enhancement can be allowed. 

Permanent tenants of sites, which are let for build- 
ing purposes, cannot be restrained from building or 
re-building their houses thereon in tho absence of any 
exorcss conditions to the contrary. AniJOti K.akim 
V Allah Bakhsh, 197 P. W. II. 19l2j 209 P. L. IL 
1912; 121 P. R. 1912 208 

- - ■ Qrove planted with prrmi’s- 

sion of zemindar on paijment of rent—Right to trans¬ 
fer such grove—Agra Tenancy Act (II of 1901 J, s. 4. 

A. planted a grove and constructed a pacca well with 
the permission of tho zemindar and agreed to pay a 
yearly rent. Subsequently A. sold the grove and tho 
well to tho defendants: 

Held, that tho transfer was a valid transfer, the 
position of A. being that of a grove-holder. 

Per danerji, J. (contra) —A. grove-holder is a tenant 
under section 4 of the Agra Tenancy Act anti has no 
right to transfer tho grove in tho absence of a custom 
or contract to the contrary. hluHAMruAD Ismail Khan 
V. Mitho Lal 656 


— —■ ' — Lease—Assignee from lessee 

—Liability for rent—Apportionment of rent—Privity 
of estate-Iransfer of Property Acl (/T o/18S2), ss. 
36, 108. 

As an assignee from the lessee becomes the lessee 
from the date of assignment, he must be hold liable 
only for the rent accruing after the assignment. 

Privity of estate being the ground of assignee’s lia¬ 
bility, the liability should not be made heavier than 
•the extent of that privity would justify. 


Landlorci arid Tenant—contd. 

An u Ica-e can claim as against the 

Ic.ssor an appi rtioMincnt of the rent, accruing after 
tho date of bi.s ii-ssigiimnnc, according to the period 
before jiiiii after bis assignment, as the rent is deem¬ 
ed accruing from day to day as between him and the 
lessor. Uani»ipi’ka7.il KuNHtsow v. Alukandiyil 
I’AK ia'.M .Ml'i.i.oli Chathu, 23 il. L. J. 695 933 

4 

-■ - - — . -Lease for long term of years 

— I.ox ■ I land planted ap as garden —I'orfeiture con- 
di!i.‘i> <‘11 «o«-p' 7 i/ment of rent — Relief against forfei' 
tiire - Deposit of rent in Court — Discretion—Revision 
— Failnre to exercise jurisdiction—Transfer of Pro¬ 
perty .lot f/r o/l882), s. 114— Punjab Tenancy Act 
{Xri of 1887), 48, 84. 

.1. took from B. certain land on 20-year lease at a 
rent of Rs. 400 payable in half-yearly instalments, 
Tho lease contained a condition providing that A. 
would bo liable to ejectment should at any time the 
rent for one year be in arrears. 

Tl»o area leased was planted up by A. as a garden 
and contained many fruit trees which were about to 
reach their prime. B., alleging default in payment of 
rent in respect of two half-yearly instalmento, sued 
for ejectment. A. plcadod tender of rent and further 
paid into Court the amount of rent then due. The 
first Court declined to graiit ejectment, but the 
CoUcctor on appeal, finding that the tender was not 
valid, held that ho was bound to enforce the forfeiture 
condition of the lease: 

£fcf(i, (1 ■ that section 48 of the Tenancy Act did 
not bar or exclude relief against forfeiture for non¬ 
payment of rent, if under the general law governing 
lease contracts, such relief was claimable by 
lessees; 

(2) that the case called for the c.xerciso of tho 
discretion, conferred by section 114 of tfie Transfer of 
Property Act, to give relief against forfeiture under 
the condition of the lease, which was objectionable 
and unconscionable; 

(3) that as tho Collector failed to exercise the 
jurisdiction to grant relief against forfeiture for 
non-payment of rent, his order was liable to revi¬ 
sion. 

Such of the sections of the Transfer of Property 
Act as lay down jirinciples of law which are in con¬ 
sonance with the principles of equity, good conscience 
and justice should bo followed by tho Courts of the 
Punjab. Section 114 of tho Act embodies such a 
provision of law. Aziz-uu-din u. Bhagwan Das, 6 P. 
R. 1912 Rev.; 36 P. L. R. 1913 991 

’ ' ■— — •' ' - — — Lease prior to 1882—2'’or* 

feiture Jor non-payment of rent—Relief against for¬ 
feiture — Landlord's acl — Lease not providing for 
period of grace—Loss of improvements — Equitable 
relief—Plea of payment not proved. 

In the case of a lease made prior to the coming 
into operation of the Transfer of Property Act, an 
act on the part of the landlord, showing that he elects 
to take advantage of the forfeiture, is not a condition 
precedent to his right to sue for ejectment. 

The question whether a tenant is entitled to relief 
against forfeiture for non-payment of rent mast 
depend on the facts of tho particular case. 

\Vhere no period of grace for payment of arrears ' 
of rent is provided and the lessee has agreed to de¬ 
liver back the property, withont demanding the valne 
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of his improvemenfca, tho loasoa is entitled to relief 
forfeiture for nou.pftj'meub of rent. 

The fact tlmt the tenant sets up a plea of pavinout 
•whioh he fniU to prove, does not neeesaiirily ilison* 
title him to equitable relief. Hamakki.smna Mam.ay 
u Baburaya, 2a M. L. J. 71",5 12 M. L. T. Old 947 

“ ■ “ '' - Non-pnijUii'nt of rent for 

over 12 years—Presumption—Adverse lyosscssiou. 

The mere non*pa 3 ’inont of rout by a tenant is "onor« 
ally insufficient to show that the tenant lias ae- 
quired proprietary title aR-ainst liis lan<Uor.i. A 
denial of lamllord’s title must bo shown. Hut non¬ 
payment of rent, if provinl to have oontimiod for 
a very long poriod. misjht irive jyronnd for tho infer. 
encG that the landlord Inn! been ousted or had trans¬ 
ferred his ris?ht to the tenant. 

Where parjiaiWT^ (a kind of arround-rent) was not 
paid by tho tenant or collected by tho landlord for 
fifty years but the amount of tho parjiiiiKjt was verv 
small, i.e.f only 2 pice per mensem : 

Heldf that tho tenant could not bo taken to have 
been in adverse possession of the site of tho house. 
Deokinandan Fershad V. Bin’orswari Par.sfiai) 523 

— - Non-transfcrable hohlinp, 

purchaser of por/to» of—Rights of purchaser — Col¬ 
lusive decree by landlord against recorded tenditf to 
defeat purchaser’s right—Payment of decrstal amount 
by purchaser—Suit by purchaser for piid 

by him and for declaration that the decree n-as 

fraudulent, whether mainiainahle—Fraud-Riqht of 
suit. •' 

a portion of a non-transferablo 
holding cannot be ejected. He has a subsisting 
right which cannot be denied, though the landlord 
may not recognise him and only looks to tlie reeorit- 
ed tenant. 

Therefore, a suit for a declaration that a decree 
obtained by the landlord (defendant No. I) against 
his recorded tenant (defendant No. 2) for arrears of 
rent, is fraudulent and inoperative against the plaint- 
iff who is the mortgagee of a portion of the non- 
transferable holding of the tenant, and for recovery 
of the sum of money paid by the plaintiff for satis- 
faction of the said decree, is maintainable. Braham- 
. DBO Nabain V. Ramdown Singh, 16 C. L. J. 139 125 

■- —Non-transferable holding — 

Transfer by raiyat—Suit by landlord to eject pur¬ 
chaser—Plaintiff to prove what—Abandonment and 
disclaimer, whether necessary to be proved positively 
as fact—Inference from transfer of holding and giving 
possession to purchaser—Parties — Whether raiyat 
necessary party to suit—Custom of transferability — 
Proof — Recognition by landlord without nazar or 
with nazar^aed by custom. 

The roiyat of a non-bransferable holding trans- 
ferred his interest in the entire holding, and the 
landlord brought a suit for khas possession of the 
holding against the purehaser : 

Held, (1; that it was not necessary for the plaintiff to 
prove poritively as a fact chat the raiyat had left the 
holding and disclaimed any interest in it, as this 
was'a direct inference from the fact that he had sold 
the entire holding and given possession of .it to the 
purchase]^ 

(2>'thi&t the raiyat was not a uaeesjarv’ nartv 
( 1^0 the 9 ait. 

X. X : 


la order to prove a ouHtoin of transfor- 
ftbihty. It IS iiocossary to provo that tho trans- 
fora ha<l bomi nia<i« witli tho ktiowledgo and 
witlmnt iho consnit of tho landlord ami that thov 
Imvo boon rocogniHod by him oltlior without tin- nav- 
moiit of ;mmr. or upon pnymont of naxor h.vod 
by custom. Skkii Chan!) r. lio,Mo.''ir Moua.n Kov 

603 

~ TT.^ - fhTupduf,, holtiing-Trans. 

Jerahilifi/—Custom, jmooj nf—Rrgisfnition of trans. 

ferrr’s name on payment of ir.i7.uv —Consent of land¬ 
lord. 

Wlioro Micro was ovidmioo tlint nmars wore as a 
nil(‘ paid to tho landlord by the transforeos of occu- 
pancy-hohling.s. aad on pavmcat of tlioaaj'ir the 

purchaser was usually recognised by tite landlord as 
his tenant.- 

that it was not ovidenoe of any cii.-toni Iiv 
which an unwilling landlonl was bound, or ovidenc-o 
that tlio himiloid was compelled, to recognise the 
purchaser on payment of whether he wislicd 

to do so or not BjuaniiATir Chanura MA\nAr, r 
SiTAL CuANDRA Sakkar, 16 W. N. 955 1 5 


- Reldfionship o/_h:almliat 

executed by one of two brothers—Whether other 
brother becomes tenant—Intention of parties—Con- 
dnrt of parties tube ronsidercd—Suh^erptenflcnna’. 
ledge of landlord that brothers agreed f" share ten' 
ancy, effect of—yovation of contract —Bengil Jon 
ancy Act , Vlll of 1885;, b—Prasumptlon —Tenure- 
holder—Holding more than 100 bighas— 
rights before commencement of Act—Whefher pre. 
sumption to be made. ^ 

Where one of two brothers executed a knhuUaf 
the question wlietlier the other brother became a 
tenant of the landlord depends on what wa.s the in- 
tenlion of the parties. If the landlord knew that 
he was letting the land to both, but took the Jeabu- 
lint in the name of one alono merely for the sake 
of convenience, then tlie relation of landlord and 
tenant was constituted between him and the other 
brother. But if the huullord knew nothing of the 
arrangements made between the two brothers that 
they would equally share the tenancy, and believed 
himself to be contracting with the brother exo 
cutiug the habuliat only, then those arrangements 
could not bind him in any way and would not 
create any relation between him and the other 
brother. 

To decide what was the intention and knowled^-e 

of the parties, their conduct must be taken into co7i. 
sideration, 

If the landlord camo to know afterwards that tlie 
brother executing the lahuliai had allowed the other 
brother an interest in the tenancy, that would not 
ftmouDb to R novation of thoir contract- 

Although the presumption referred to in section 5 
of the Bengal Tenancy Act that if a man holds 
more than 100 highas, he must be supposed prima 
facie to be a tenure-holder, is not applicable to the 
rights of occupancy acquired by a raiyat before the 
Act came into operatien, yet when the question is 

whether a tenant was or wa=i not a r«i^ai, the area 
of the land held should be taken into consideration 
though it is not necessary to adhere to the exact 
standard of 100 bighas, Sarat Chandra Rot v. Ratdr. 
UODIN, 16 0.1,. J. 271 22T 
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Landlord and Tenant-contd. 

____‘ Srtvaram ’ — Melvaram — 

Kndiv&ram—iindrns Estates lAind Act (1 of 1908), 

pti'^SW«m J.-Tho word ‘SH.'/Jram’ does 

not necessarily imiiort the absence of kudiintnin ruht 
•. thrcuUivatinK rvo^-d.mr«,n was compc;nsat.an 
Krnnted to a zemhidar or Rovenne Otbeer under e 
Muhammadan Government. In some f 

exempt from payment of rent was granted to Inm^ 
S no land wa^ available, the grant to the ze.mndar 
would consist merely of the revenue on a portion ot 

tho lands for the assessment of which the zeimnd' 

was responsible to tho State. 

Per Sodosira ^liyor, X-In consequence of certain 
land being known as savamm, the Courts need not 
necessarily presume that both melvaram and kudivarntn. 
belong to the zemindar, but the Courts may presume 
such hind to be of the above character. 

Per Sundorn ylii/nr, J.— Under section 18.> of the 

Madras Estates Land Act, 1908, it is the date of the 
contract that is material in deciding whether the evi¬ 
dence is admissible. The Act does not lay down any 
rule ns to all tho kinds of evidence that may be pro- 
diiced to prove that the land in question is the zemin- 
dnr'g private land, and evidence of dealings subsequent 
to 1st July 1898 is not altogether excluded. 

Per Sadasira Aiyar, .7—The leases granted after 1st 
July 1898 are shut out as evidence by section 18i> of 
the Madras Estates Land Act if they are sought to be 
used for the purpose of proving the character of tho 
tenure of the land and even if such leases are sought 
to ho proved merely inorder to show that the land was 
treated in the same manner after July 1898 as before 
July 1898. Leases gi-anted before 1st July 1898, 
though they wore only to come into force after 1st 
July 1898, are admissible in evidence. Moi.pcka 
Lakrhmayya o. Yaraparaja Apparow, 23 M. L. J. 
624; (1912) M. W. N. 1193; 12 M. L. T. 561 353 

- 8t<rrfnrfcr 0 / portion of hold^ 

ing~Subsequent sale of same portion—Subsequent 
execution o/knbnlynt by raijat to landlord—Suit by 
landlord to eject purchaser— Kabulyat, whether in 
fraud of purchaser, or legal fiction validly resorted 
to by landlord—Unauthorized purchase of portion of 
holding, if incumbrance —Abamfonmeut—Surrender 
Benoal Tenancy 4cf (VIII of ISSol, ss. 86, 87, sub* 
ss. (6) and (7). 

In December 1906, araiyat surrendered a portion 


Latidlofci and Tenant-contd. 

be inoperative; that the unauthorized purchase o 
a poiUon of the holding by the defendant oould not 
create an incumbrance on the tenancy within the 
meaning of section 86, sub-sections (6) and (7), 
of the Bengal Tenancy Act; that the landlord in 
this case could accept the tenant’s surrender of 
the whole or a portion of the holding under sec¬ 
tion 86, sub-section t7); that the effect of the 
hibulmt waste surrender the w’hole on^nal hold- 
in‘r and create a new holding altogether; that 
airhongh the tenant might be answerable to the 
purchaser for damages and compensation for 
breach of contract, the landlord could nob be bound 
to recognize any right in tho transferee; and that 
the landlord was entitled to eject the purchaser. 
Ramo.ni Moran Ray w. Kalimoddi oo^ 

____ Tenancy — Acquisition by 

Prescription-Limitation — Central Provinces Te- 

nancy .IcMX/of 1898), s«. 39, 44, 62 {\)-Lvmta. 
tion Act {IK of 1903), Sch. I, Arts. 142, 144. 

A tenancy cannot be acquired by prescription in 
the Central Provinces- 

A person, occupying land without the consent of 
the landlord, and claiming to hold it as a tenant, does 
not hold even the limited right of a tenant adversely 
to the landlord. 

Article 142 of tho Limitation Act does not apply 
if the possession taken by the defendant of even a 
limited interest in land is not adverse to the plaintiff 
landlord. 

Limitation time under Article 141 does not begin 
to run until possession beenmes adverse. Kanhat^ 
j.A^ V. DacARsiNOH, 8 L R. 161 609 

-- Tenant suing to recover his 

bolding from person settled by landlord—Regulation 
VII of IS22 and Regulation IX of 1S25—Settlement 
proceedings — Collector's jurisdiction to decide dis¬ 
putes as to title betiveen raiyats—Decision whether 
“aioard”— Regulation VII o/ 1822, s. 14—Irimita- 
tion Act {XV oj 1877), Sch. II, Arts. 14, 46. 

Under the decision in Binad LaZ PafcrasAi v. Kalu 
Pramanik, 20 C. 708, a proprietor may not be able to 
eject tenant .0 settled on the land by his rival, even 
though his rival is found to be a trespasser. But 
this principle could never be applied and was never 
intended to be applied to a tenant seeking to recover 
his own holding. 


of his holding to his landlord, and sold this very 
portion to the defendant in February 1907. In 
December 1907, he executed a A-abulyaf in favour of 
tho landlord in respect of tho holding. Eleven 
days after that, a suit was brought by the 
landlord to eject the purchaser on the ground that 
the holding was not transferable by custom: 

Seld, that the execution of the kabulyat was 
not an act done by the tenant in fraud of tho 
purchaser tc which the landlord made himself a 
party by taking the knlnlyat, hutlhe contract was 
a legal fiction to which the landlord was entitled 
to resort to in order to recover from the purchaser 
who had no title ac against him; that unless it was 
shown that the ndlord acted fraudulently in 
excess of his rights for the purpose of defeating 
the rights of the purchaser, the kabulyat could not 


It was nob iuteuded by tho provisions of Regulation 
YII of 1822 that Collectors should decide disputes 
as to title between raiyafs, in which the zemindars or 
Sada) Malguzars had no interest, and which could in 
no way affect the assessment. 

A decision by a Collector, therefore, as to the title 
between two raiyats is not an award under the Regu¬ 
lation or within the meaning of Article 46 of Sche¬ 
dule II of the Limitation Act of 1877. 

Section 14 of Regulation VII of 1822 gives the 
Collectors jurisdiction to decide, not all disputes but 
disputes in regard to the nature of any tenancy. But 
the section does not apply to a cose in which rival 
tenants claim, not only a tenancy of the same 
nature, but the same land under the same nature of 
tenancy. 
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Landlord and Tenant— oonoid. 


A.n order of the Oolleotor by w)iioh the lauds be. 
looglng to the pla^uti^f hare been gireu to the dofonil- 
ftot without any warrant of law, does not reijuiro to 
be eet aside by the plaintiff, and, therefore, Article 14 
of Schedule II of the Limitation Aob of 1877 does not 
opply to a suit by the plaintiff for possession of the 
lands. Rajan! Kant Mukkfwi r. Ram Dui.at, Das, 17 
0. W. N. 66 381 


Ti'ansfcr of entire hofdina 


loithont landlord'.^ consent-~Ongi}Ml tenant re 
maininj/ on land ns snh~ tenant oj purchaser—‘Liahi^ 
lity of purchaser to ejectment —Abandonment — For- 
fexfure. 

Where the defendant purchased the entire rights 
of the original tenants to certain jote lands with¬ 
out obtaining the oonseut of the landlord, the 
plaintiff, to the transfer, and the original tenants 
remained in possession as sub-tenants of the pur- 
chaser: 

Beld, that the principle laid down in Kabil Sar- 
dar*s case, 20 C. 590, did not apply, and I ho landlord 
was entitled to a decree for ejectment against the 
purchaser. Nagar Ali Joaroar v. Kala Chand 
Sardar 654 


Land Revenue, nature of 


sale—Fraudulent transfer 


Land, suit for* See Sdit for land. 
Lease* See landlord and Tenant. 


■Assignee from lessee— Liability for rent— 


Apportionment of rent -Pririty of estate 
-granted after lat July 1898—Admissibility 


from mortgagor after mortgage suit—Lis 


pendens—Transfer of Property Act (IV of 1882), 
8. 52—Lease after mortgage but before mortgage 
Buit —Lease valid if granted on usual terms in 
ordinary course of management —Burden of proof 


I 


Landlord’s arrears—Possession by liquidator 
—Landlord’s acquiescence — Landlord, whether 
secured creditor 976 

for long terra of years—Leased land planted 
up as garden — Forfeiture condition on non-payment 
of rent—Relief against forfeiture—Deposit of rent 
in Court—Discretion 991 

— - " » prior to 1882—Forfeiture for non-payment 
of rent 947 

-Privity of contract between lessor and lessee 

500 

’—Transfer of oooupanoy rights—Sale—Burden 


of proof _ 

■' —Usnfrnotaary mortgage—Subsequent execu¬ 
tion of lease to stranger—No change of 

character as lessee—Lessor entitled to possession — 
Merger 


Claim for rent—Advance of kattakonara to 



lessor by lebsee—Assignment by lessor of his rever¬ 
sion —Katlakonam, whether can be set-off—Assignor 
dr assignee liable for kattakanom. 

On the execution of a lease deed, the lessee ad* 
▼ahoed a certain sum as kattakanom to the lessor, 
-W^reby the interest due on the latter was to be 
^ddooted from the rent due every year and the 
^dipal aniount of the kattakonarn was re-payable at 


Lease —oontd. 


the termiiintiou of the lease, which was a loaso from 
year to year. Soon after the loaso, the lessor assignod 
lus rovorsiou to a third party. Tlio lessor then stiod 
for rent: 

Held, (1) that tho lossoe could not sot off the 
kattakanom ns against plaintiff’s olaira; 

(2) that the tenant was oatitlod to proceed 

for his kattakanom against either assignor or assignee 
and? ® 

(3) that in tlie absence of a special agreement, 

the right to enforce the kattakanom did not accrue 
due on the date of tho assignment; but on tho 
termination of the tenancy. Veerarayan v. Para- 
KAL GoFAL MeNON - 


Covenant for renewal—Permanency-Lease 


for term of years—Option of renewal—OpHon exer¬ 
cisable by lessee and his representative—Where -no 

terms stated, lease to be renewed on former terms _ 

Perpetual renewal^Covenant for renewal, if runs 
with land —Suit in ejectment—Lessee ready to accept 
renewal on proper terms—Covenant still specifically 

enforceable—Construction—Qrant to he construed in 

favour of grantee. 

A lease recited the prior settlements upon the 
termination of the last of which the lease was re- 
newed at enhanced rent. It then provided chat if 
tho lessee stood in need of constructing any house, 
he could build or. obtaining sanction therefor from 
the lessor, the Collector. If the lessee failed to 
pay rent, the Government might realise the arrear 
under the laws in force, and take possession of the 
land. The lessee, his heirs and representatives, 
would have the right to dwell on the land. After 
the expiry of the fei-m, the Government would have 
power to re settle the land with the lessee on a fair 
rent: 

Beld, that the last clause was intended to be a 
covenaDt for renewal* 

A renewal clause in a lease does not necessarily 
import permanency; but if it did, the clause 
lequiring sanction of the Collector to the ereo- 
tion of a building, is not necessarily inconsistent 
with the theory of a permanent grant; the object 
of such sanction may be not so much to prevent 
the erection of a building as to secure that tho 
building should be of a suitable type from a 
sanitary or architectural or other similar point of 


view. 


An express covenant to renew in appropriate tech¬ 
nical language is not essential, and the habendom may 
be so framed as to amount in substance to a covenant 
for even perpetual renewal. 

A lease, which creates a tenancy for a term of 
years may yet confer on the lessee an option of re¬ 
newal. 

If the lease does not state by whom the op. 
tion is exercisable, it is exercisable by the lessee only. 

The option is exercisable not merely by the 
lessee personally but also by his representative-in* 
interest. 

If the option does not state the terms of renewal 
the new lease will be for the same period and on the 
same terms as the original lease, in respect of all the 
essential conditions thereof, except as to the covenant 
for renewal itself. 

There is no sort of legal presumption against a 
right Qf perpetual renewal. 'The burden of 3 trit»fc 
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LCciSC -concld. 

proof is imposed upon a person claiming such a right. 

It should not be inferred from any equivocal ex¬ 
pressions which may fairly bo capable of being 
otherwise interpreted. Tlio intention m that bohalt 
should be clearly shown; otherwise, the agreement 
is satisdod and exhausted by a single renewal. 

A covenant for a renewal runs with tlie land. 

The position of a lessee, who has been always 
ready and willing to accept a renewal on proi>er 
terms, is the same in equity as if a proper lease had 
been granted. Where the covenant for renewal was 
still specifically enforceable at the commencement of 
a suit for ejectment against the lessee, the position of 
the leasee in equity is tho same as if it Iiad been 
specifically enforced. 

Per Beachcroft, J.—A meaning must bo given to 
every clause whore possible, and if there is ambiguity 
in a grant, it must be construed in favour of the 
grantee. Secretary ok State u. Forbes, 16 C. h. J. 
217 

Le£lVe to sue— Suit to remove Grantlu 270 
Legacy, vesting of 754 

Legal Practitioners Act (XVIIl of 

1879), S. 13 — Pi'ole^sionnl misconduct—High 
Court Rules, Chapter XT, rule 25—General Civil 
Courts Rules,1911, Chapter XXI, rule 57—Civil Pro¬ 
cedure Code (Act V of 1908), 0. XXI, r, 73. 

If a Pleador, acting for a decree-holder, purchases 
the property sold in execution of his client’s decree, 
he is guilty of professional miscondact. The evil is 
equally great if he purchases the property for other 
persons. 

Therefore, where, in execution of his client's 
decree, a Pleader made a purchase on behalf of his 
father, the Court held him guilty of misconduct. 

Per Chamier,J. —Rule 37 of Chapter XXI of the 
General Rules, Civil, 1911, applies even to a Pleader of 
the High Court, when he is practising in tho Sub¬ 
ordinate Courts. Har Prasad Singh, In the matter 
of, 13 Cr. L. J. 794 539 

—“ Si 13—Pro/essio»nZ mis¬ 
conduct—Advocafe—Qrave moral turpitude—Institut¬ 
ing false case and supporting it by gross perjury — 
Evidence—Conviction. 

Where an Advocate was found guilty of havin'^ 
committed gross perjury and where the course of his 
conduct displayed great moral turpitude in having 
instituted a fatso case and having supported it by 
false statement: 

Held, that he was unfit to remain an Advocate any 
longer and should be ordered to be struck off the rolls. 

In proceedings under the Legal Practitioners Act, 
the High Court will not go into the merits of the 
conviction but will ordinarily accept the findings of 
Criminal Courts as final. M. M. J., In the matter of 
6 Bdr. L. T. 191; 13 Cr. L. J. 875 81 1 

_ ■ ■ “ ■ ' S« 13 — Legal Practi¬ 

tioners Act Rules by Jkadras High Court, rule 27 — 
Professional misconditct—Failure to appear for client 
in Court after receiving fee—Failure to make arrange¬ 
ments for professional help to client—False defence 
— Negligence, when amounts to misconduct— Transfer 
of Property Act (ITo/ 188i), ss. 3, 136 -Purchase of 
actionable claim by Pleader during pendency of suit 
—Evidence—Admissibility of judgment in civil suit 
between parties relating to same subject-matter— 
Whether conclusive proof—PUader engaging in trade 


Legal Practitioners Act— contd. 

-Carrying on family inde-Misconduct-Failure to 
report to High Court - Pu nishment 

A Pleador is amenable to the disciplinary jansdio- 

tion of the High Court for failure to appear for his 

client at the trial of the cause after receiving the 

foes thereof or. in the event of unavoidable cironm- 
stances precluding his appearance, for failure to make 
the iiocessiiry arraoffement for his client. 

The jud‘^ment in a civil suit between tho Pleader 
and his client, relating to the subject-matter of the 
inqiiry against tho Pleador under the Legal Praobi- 
tioners Act, is admissible in the latter inquiry to 
establish at least a prima facie case against the Pleader 
but such judgment will not be conclusive proot 
and the Pleader is entitled to adduce additional evi¬ 
dence in such proceedings in rebuttal of the charges . 

against him. , tm j 

The purchase of an actionable claim by a Pleaaer 

amounts to professional misconduct, the more so 

when the claim has been put in Court and is ripe for 

judgment. . , . i. 

Failure to obtain the sanction of High Court be- 
forea Pleader engages in trade, is in contravention of 
rule 27 of the rules under tlie Act. 

Per $undara Aiyar, J.—In the absence of an agree¬ 
ment that tho fee promised should be previously paid, 
it is doubtful whether a plea of non-payment of^ a 
part of the fee would be of any avail in an action 
against the Pleader under the Legal Practitioners Act. 
'^Mere negligence, as the omission by a Pleader to 
do his dutv, may not amount to miscondact. But 
where the*negligence is gross or where the Pleader 
falsely repudiates an agreement that he had entered 
into with his client, he is amenable to the discipli¬ 
nary jurisdiction of tho High Court. 

Tho judgment in the civil suit will be relevant 
under section 11 of the Evidence Act. 

The judgment will not be admissible where the 
conduct of the Pleader was nob the direct issue in the 
Court which found him guilty of misconduct, bat 
only arose incideutally in a litigation between other 
parties. 

A Pleader, who belongs to a trading family should 
not be regarded as trading simply because other 
members carry on the trade, the benefit of which 
would go to all the members of the family, including 
the Pleader. But if all the members enter into u 
partnership and carry on a family trade as partners, 
then all of them must be regarded as carrying on the 
trade. 

Per Sankaran Nair,J. —A Vakil is bound to appear 
in Court and conduct his client’s case even if the fee 
or any portion thereof remains unpaid, in the absence 
of any agreement to the contrary or at least notice 
to that effect to the client in sufficient time to enable 
him to make other arrangements. 

The High Conrt has nob declared, under section 13 
of the Legal Practitioners Act, that it is unprofes¬ 
sional for a Pleader to follow any trade or business, 
especially where Pleaders belong to a joint family 
which iscarrying on a family trade, but the omission 
to report this ciroumstanoe under rule 27 of the High 
Court Rules brings the defaulting Pleader under 
clause (bI or (/) of section 13 of the Legul Praoti- 
tiouers Act and readers him liable to panishment. 
Mdnirbddi V. Venkata Rao, 23 M. L. J. 417; (1912) 
M. W. N. 1029; 12 M. I 4 . T. 615; 13 Ob. L. J. 800 
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, ■ . “ SSi 13| 14 —(?rass/« 

twprojwr contJucf—Mrtktoar adding his own name ft» 
(wi 0 / IkCaktears in vakulataamah at request of per- 
^ son mpresanting e-oecuUmt of ^akalatuainali -Absence 
of tinpropar motive-Apology by Miikhtoar. 

^ A jfufefoar added to tlio uamoa, tliat wevo givoti 
in ^ mltalatmmah, \iis own uaaio, and also alborod 
osrtam words in the body of tho oakUatn'iin'th, at 
thoreqaest of the person who appeared to represent the 
individual who had executed tho vakalatnamnh, with- 
outaiy impropor motive. He pointed out to that 
individual, who came to engage him to file a orimiual 
appeal, that he oouldiiot do it unless the vakalatnam-th 
ooiitamed his name, and thereupon at tho request 
of this person he added his name: 

Held, that although the ilukhtear was wrong in 
making the alteration in the vaknlatn'imah, yet in 
doing so, he was not actuated by any improper 
motive which would constitute grossly improper 
conduct undor the Legal Practitioners Act, and that, 
therefore, there was no reason for passing any order 
under section H of the Act. 

The Hitkhtear in an apology expressed his regret 
for what-he had done: 

Held, that the apology might be accepted- PtFRN’.\ 
Chandra Chatterjee, fn the matter of, 17 0. W. N. 
828; 13 Or. L. J. 8^6 718 

-- 14 718 


utuur uu IvaCOrCHIII 


Court H bound to look further than tho four cornorH 
of tho plaint. 

Tho words “suit for land” «Io not moan only suits 
for the recovery of land. The words inuludo a suit 
which, having regard to tho real object of tho suit and 
tlie rights and oontontioiis of tho respoctivo parties 
IS substantially a claim in res|)oct of land. 

A suit for recovery of titlo-doods of land is sub¬ 
stantially a suit for land and is in effect and in re- 
ality a suit for establishing title to that land and tho 
recovery of possession thereof. Zdlekahai u. Euba- 
HIM, U Bom. L. R. 846 j 93 

■ . T 7*. cl. 39—High Court de- 

cisiou lu Laud Acquisibiou Act 952 

1 • 4 ^ (CaI«) cit 12 ~^High Court 

-Jun,d,cl,o^ S,Mforlan,i "-lrcsp^,H-Wring- 
mbienking through mine and carrying away coal 
-Covenant to keep barrier between lessor and lessee 
-~i*nvity of contract between lessor and subdessee- 

Lause of action-Suit for damages for erection of 
buttresses, 

, ^ V'^cover ilamages for breaking through 

plaintiff s mine or land and carrying away coal belong- 
mg to the plaintiff, is a suit for land or immoveable 
property within tho meaning of clause 12 of the Cal- 
CD bba Letters Patent 


— -- 36 — Tout — Legal cut. 

dence necessary. 

^ Before a person can be declared a tout under sec¬ 
tion 36 of the Legal Practitioners Act, there should 
be legal evidence to show that he is a tout or that he 
is reported as such. The mere report of a Bar 
Association is insutfioient. litre Somatajdld Rama- 
mdrthi, 12 M. L. T. 259; (1912) fit. W. N. 959 251 

—— - - ^ rules by madras 

Higrh Court, r. 27 544 

Lesral representative lOI 

Letters of Administration 4 

— --- obtained by heir after 

testator’s property dealt with by executor appointed 
by testator—Effect of such Letters 868 

“ ' Debuttar property —Whe^ 

tker Letters should be granted where no estate to be 
administered—Device to secure decision on contested 
question of title 

Where there is no estate which stands in need of 
administration, no suggestion that any creditors have 
to be paid or any debts due to the estate have to be 
collected, and an application for Letters of Adminis¬ 
tration is a transparent device to secure from the 
Probate Court a decision upon a contested question 
of title to the estate, there is no occasion for the 
grant of Letters of Administration. Prosonno Kd- 
MARI Dbbi V. RrAM Chandra Sinqha, 17 C. L J 

66 155 

Letters Patent (Bom.), cl, t2-High 

OouH—Jurisdiction—‘Suit for land'*—Suit for re¬ 
covery^ of title deeds of immoveable property at 
Mauritius—Nature of suit. 

A suit for the recovery of title-deeds of immove. 
able properties situate at Miuritius is nob triable on 
Oflgiaal Side of the Bombay High Court, 


Such a suit is founded on the ordinary case of a 
trespass quarc clausum fregit and necessitates the 
decision of the question of title as to the coal. 

Tho venue of a suit ou a covenant by reason of a 
privity of estate is local. 

A., an under-lessee, covenanted that he would leave 

a certain barrier as was provided iu the under-lease. 

Subsequently, A. assigned his rights or granted an 

under-lease to B., who granted an under-lease to 

C. The representative of the original lessor sued C. 

for damages for breach of the covenant to leave the 

barrier and for damages to which plaintiff would be 

put in erecting masonry buttresses to protect his 
mine: 


Held (^1) that there was no privity of estate between 

C. and the plaintiff, that C. was not personally liable 
on the covenant in the original sub-lease, and that 
plaint did not disclose any cause of action ao’ainst 
C on the covenant in the original sub-lease ; 

( 2 ) that the claim for damages for erecting masonry 
buttresses was a claim for land, within the meania^ 
of clause 12 of the Letters Patent. Lodna CoLLiBRy 
to. Ld. V. Btpin Bihari Bose, 39 C. 739 500 

~—; —'7 -(Mad.), cIs. II, 12— 

Transfer of Property Act (IF o/ 1882). s. 53-Suit to 
declare a mortgage of property outside Madras fraudu- 
lent-Suit for land-Suit to avoid incumbrance- 
Jurisdiction-High Court-Original jurisdiction- 
Extent considered. 


A suit to avoid an incumbrance on land is a suit for 
land within the meaning of the Lecters Patent. 

Where the Official Assignee sues for a declaration 
that a mortgage of properties situate in the North 
Arcot District, executed by an insolvent in favour of 
another person, is fraudulent and not binding on him 
the smt is not within the jurisdiction of the original 
side of the Madras High Court, as the landed property 
is situate outside its jurisdiction. 
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Letters Patent— coucid. 

The HiKh Court, in tho exercise of its original 
iiirisdicbion, is merely a Local Court, and tlie general 

principle of construction applicable to an enactment 

conferring jurisdiction is that it most clearly appear 
that a particular case falls within the provisions ot 
the enactment and that the jurisdiction should not be 
extended by implication. Official Assignee of 
Madeas u. Ramasamy lYENGAB, 12 fil. L. T. 229; 

M. vr. N. 974; 23 M. L. J. 726 

__Cl. 12 


License—Equitable mortgage — Assignment 
After.acquired property—Covenant to re-placc goods 
sold by other goods 31 

Lien—License - Equitable mortgage—Assignment 
-After-acquired property—Covenant to re-place 
goods sold by othtjr goods 31 

Limitation— Acquisition of tenancy by prescrip¬ 
tion 606 

_^Appeal to District Judge 


-Application to set aside award— 

Power of Court to extend time 7 

-Attachment of laud and standing 

crops “Suit to declare attachment illegal—Subse¬ 
quent suit for damages for loss of crops 185 

■-Auction sale—When becomes com¬ 


plete—Application to set aside sale by deposit of 
purchase money 783 

Contract to sell—Suit for specific 


performance 

■ — —---Decree in partition suit—Ascertain¬ 

ing plaintiff’s share—Co-parcenary between defend¬ 
ants not destroyed—Exclusion 642 

Execution of decree. See Liuita- 


TioN Act, 1908, Sch. I, Arts. 179, 182. 


““ ' Execution of decree—Petition bv 

transferee to enter up satisfaction 6 I 7 

Foreclosure—Mortgage by condi- 

467 

Land acquisition award—Applica- 


tional sale 


tion for reference to Court 


Mutual, open and current account, 
test for determining 


Limitation— conui. 


iff's land to dotentnttSCfa'thTnV ‘’sB V 

to prove that hia’anifisTithin “tlin”-InotblT p uf 
^om dIto"o“S 

irom aate ot symbolical possession 5 18 




, ^ ^Prop6rty hdld by widow—54nif Kw 

reversioner to reoover after deafh of widot-^Ad^ 

verse possession i« 

_ 1 00 

possession to clainf* v 

i«le to third pa^* P^-®“iPfc«on-Kncv. ledge of 


Riglit of next holder of vatan 

death of judgment-debtor * r .-if? 

_ _^Sale-in*execution— Application tor 

delivery of possession, three years after 

tion of sale - i.- 

--- Sale of equity of redemption—D^ 

claratory suit , . 

_—Sale of third person’s interest aHer 

discharge of decree ^ 691 

___Streets and drams m Mumcipy 

towns ^ 

- --— Suit by legatee to recover property- 

alienated by executor .4 

■ -Suit for fresh partition after private 

partition found to be invalid IO 

Suit for refund of excess amount 

504 


realised by landlord without claiming penalty 

•Suit for wages of wet-nurse 


_Suit to recover interest from holder 

of Government Promissory-Notes—Pendency of 
previous litigation-Money bad and received to 
plaintiff’s use 31 I 

- -Whether a good ground for revision 

470 

Custom—Alienation by loidow—Next 


heirs not contesting alienation—Suit for pisscseion 
by remote heirs after death of nearer heirs—Starting 
point of limitation—Limitation Act (IX of 1908); Sch. 
I, Arts. 140, 141, 144. 

On the death of N., his -widow 8. succeeded to the 
land in suit and she sold it in 1890. On her death 
H. was entitled to claim the land. He did not 
claim it nor did bis son D. D.’s widow too made 
no claim and died in 190(. Plaintiff, after her 
death, became entitled to the land and sued for 
possession: 

Held, that the right to sue accrued to the plaintiff 
on the death of D.’s widow and the suit was con¬ 
sequently not barred. 

The anomalous condition of the law pointed out. 
Shaman v. Ari Jang, 172 P. W. R. 1912; 208_P. L.*|B. 
1912 503 

Decree for rent obtained by co’sharer 


landlord without joining co-sharers—Money decree — 
Execution-Special limitation, if applicable—Bengal 
Tenancy Act (VIH of 1885^, ss. 148A, 156A( Sch. 
Ill, Art. 6. 

A decree obtained by a co-sharer landlord for his 
share of the rent in a suit, not brought under section 
148A or section 168A of the Bengal Tenancy Act, 
and in which the other co-sharers are not joined as 
parties, is a simple money-decree. 

Consequently, to an application for the execution 
of such a decree, the special limitation prescribed by 
Article 6 of Schedule III of the Bengal Tenancy Act 
does not apply. Mb. K. B. Duit v. Gostha Bbhaby 
Bhdita, 16 C. W. N. 1006; 16 0. L. J. 279 207 

II Mortgage decree for sale—Execution 

—Ttme when limitation begins to run. 

Limitation for the execution of a decree for sale in 
a suit on a mortgage, runs from the date when the 
first decree or decree ntsf for sale is made abaolnte. 
Venkata Percmal Raju v. Audikbsavalu 23 

M. L, J. 676; 12 M. L. T. 662 759 


7 
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Mortgage decrev—Claim by second 

_ ^m. .’A 


Limitation —oontd. 


forUen-^ReJectioH oj claim—Suif toes. 

tab^h fnortgage^^Parties-^Mortgagornecessary mrfy 

*»c«iMton 0 / hine occupied by conciliation proceed. 

^yncidfttrwf.V Relief Act (XVIl of 1879;, 

4 «. 47, ^-Tmnsjerof Property Act (ir of 18S'2J, 

Dekkimn ARnonl. 
twista Rehef Act, mortgaged his property to B. Siih- 

Bequontly, ho mortgaged the same property to 0 . R. 

mortgage against A. without 
impleading C. When B. sought to sell the property 
m exeoutioa of his decree, C. intervened claiming a 
hen on the property. C.’s claim petition was reject, 
ed on 19th June 1907. On the 15th July 1908, 0 . 
bronght a suit against A. and B. to establish his 
mortgage and to get rid of the order made against C 
in claim proceedings. Before filing the suit, C. had 
to obtain a conciliator’s certificate as A. was an a^ri. 
culturist. If the period taken up in conciliation 
proceedings were deducted, tho suit was within 
time. B. contended that this period could not bo 

A, was not a necessary party to the 

Seldi (1) that although A. was not a party to the 
order of 19th June 1907, he was, as a person interest- 
ed in the mortgaged property, a necessary party to 
tQ 8 suit to ost&blish the morts^a^o ; 

( 2 ) that the period occupied by conciliation pro- 
oeediDgs should be deducted in computing the period 
of limitation proscribed for the suit; 

(8) that the suit was, therefore, within time. Ek- 

Kosti V. Daqduram, 14 Bom. L. R. 750* 

3o Bi 624 Qy 


On IbthJimo 1911,/i. Horit to .1. a frosh notion 
to return to liis house ami allow him to exercint) 
tho conjugal rights. As tho notico was not com- 
piled with, B. sued A. on 20tli Jimo 1911 for rostitu- 
tioii of conjugal rights: 

Held, (1) that iho suit was banaMh 


Vll 


( 2 ) that B.’s right to sue had becorno hnrrod l.y 
irtue of Article 35 of tho Limitiitiou Act, 1877; ami 


, question o/—Court’s duty to decide 
-•Prwtxce—Pleadings^Appeal — Suit found time- 


barred—Limitation Act (IS of 1908;, $. 3—Civil 
Procedure Code (Act V of 1908;, 0. XLI, rr. 2, 33. 


A question of limitation, when it arises upon the 
^fcs before a Court, must be heard and determined, 
whether or not it is directly raised in the pleading 
or in the grounds of appeal. 

iQoa ®°ction 3 of the Limitation Act, 

pleadings, 

** ® Civil Procedure Code 

Where the claim, or any part thereof, has been 
decreed m a suit, which, on appeal from such 
decree, is found to be barred by limitation, the 
Appellee Court ik not only competent, under 
Order XLI, rule 33, Civil Procedure Code, but is 
compelled, by section 3 of the Limitation Act, to 
diamisa the suit whichever party mav have made 

^e appeal. Ganbsboas v. Ifusawmaf Nimbi, 8 N L 
Sle 174 — - 


■Restitution of conjugal rights, suit for 


.^Demand and re^sal-Pailure Tr tZ 

V^rs after refusal wJUle old Limitation Act in force 

(femoTid and refusal while 
ll^AH (xr of 1877). 8ch. 

ktt 7 c 7 (“S 7 );;V''" ISOS^-Oeneral 

^“sband in 1896 and 
her mother since then. In 1808, B 

demand to return to him; she 
formaUy refused to do so. 


/*>\ 1.1 i- XI • 1 . ilini 

(. 1 ) that tho riglit could not bo rovivod by tho 
passing of the Limitation Act, 1908, which lopenltMl 
Article 35 of the old Act. Mahomad Mkhdi Fava 
Tharia r. Sakinauai, 14 Bom L. R. 9 oh 629 

Rent suit— Institution of suit (ittei' 


irterest of landlord had ceased—Relation when right 
to sue accrucd-Bcngal Tenancy Act (VIII oj 1885; 
Sell. Ill, Art. 2 (bj—Limitation Act (IX of 190 h/ 
‘V/i. /, Art. HO. 

The question whether a suit for the recovery of 
arrears of I'ciit is a suit brought by a landlord with¬ 
in th^* meaning of Article 2 Schedule III of tho 

Bengal Tenancy Act, ought to be determined with 
reference to tho relation in which the parties stood 
when the right to sue accrued, that is, when the 
arrears of rent claimed fell due. 

Therefore, the provisions of that Article apply to a 
suit for tlie recovery of rent of a holding by one 
whose interest as landlord has ceased to exist before 
the institution of the suit, provided that the arrears 
claimed accrued due to him when he was the land, 
lord of the defendant. Balmuku.vd Sakai v Tarivi 
SiNuir, J 6 C. L J. 300 ' 343 

Suit against Railway Company foi 


compensation for loss of goods—Limitation Act (IX of 
1908), Sch. 1, Arts. 30, 31 —Burden of proof of time 
of loss—Sitfficiency of notice of claim—Railways Act 
(IX oj 1890), s. 75—Modes prescribed by rules. 

In a suit for compensation for tho loss of goods 
against a Railway Company, the burden of proviu*.- 
when the goods were lost is on the Company. ” 

Whore it is not proved that the goods were lost 
more than one year before the institution of the suit 
neither Article 30 nor Article 3l bars such a suit if 
it is brought within one year from the date of ro 
fusal to deliver. 

The modes of service of notice prescribed bv 
the Railways Act are not exhaustive. ^ 

Where a mode of service of notice of a claim for 
compensation is prescribed by the rules of a I'ailwav 
Company, and such rules are complied with 
Company cannot plead insufficiency of notice ’ 
tioe to the Traffic Manager is good notice when a?* 
lowed by tho rules of the Railway Company. 

Section 75 of the Railways Act does not apply 
where the value of a package entrusted to a Rail wav 
Company is not more than Rs. 100. Madras anu 
Southern Mahbatta Ry. Co. v. Bhimappa, 23 M L j 

’ 419 

Suit by mortgagee for compensation 



•V. 


Jor injury to specific moveable property—Limitation 
Act (IX of 1908), Sch. J, Arts. 36, 49. 

A suit by a mortgagee to recover compensation 
from a third person for injury to specific moveable 
property mortgaged to the former is governed bv 
Article 49 of Schedule I, Limitation Act. ^ 

Article 36 of the Act relates to such cases as are 
not specially provided for in the Schedule. SithamRa. 
RAH Chbtty V. U Kha Gyi, 5 Bur. L. T. 166; 0 L B 
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Li mitation -coiicid. 

_ .Suit foe .lamagc.^ for trespass-Sett- 

ingfire to and de^troging pepper vute^ on one s land 

JLimitafion Act (Xrof 1S77), Sch. II, Art<, 36. 39. 

A suit for dama-os for unlawfully sottln- tire to 

andcSto'ng pe?per vin«s on one's and .s „^overn. 

Articte fo carapply" only to cases of n.alfoasanco 

V. PottarkuI'AR Koman • ' ^o= 

L. J. 618; (191;^) M- W. N. Ii29 605 

___ ^'rong entry in Settlement Record- 

Subsequent correction of entry-Declaration of right- 
Cause of action. 

Plaintiffs were in proprietary possession of a 
certain land and were recorded as such in the revenue 
Tpors. At the Settlement of 1901, however, they came 

tube recorded as proprietors of a smaller area than 
what they were in possession of. They, however, 
remained in undisturbed possession of what they u ere 
entitled to. In 1909, the Collector ordered that the 
Settlement entries of 1901 should be corrected and 
nlaintiffs’ share recorded as before that date. 
The Commissioner, on appeal, set aside the order of 
the Collector. The plaintiffs then brouj^hb a suit 
for declaration of their rights to the land: 

Held that the Commissioner a order of 1909 gave 
them a fresh cause of action for the declaration of 
their right, notwithstanding that it was passed on 
appeal from the Collector’s order, and the suit, 
having been brought within six years from that date, 
was within time. Sheopher Sin'gh v. Sheo N^aix 
Singh, 10 A. L. J. 413 0/0 

Limitation Act (XV of 1877), s. 5 S9 

__s. 28 14 

----Sch. II, Art. 11 87 

___art. 14 504, 881 

__ —art. 35 629 

______arts. 36, 39 — Des¬ 
truction of pepper vines 605 

^ ____art. 44—Suit by legatee 

to recover alienated property 4 

______—— art. 46 881 

__—--art. 47 589 


___arts. 62, 120, 132, 

Purchase of property by mortgagee —Subse^ 
quent sale of property for Qovernment revenue Suit 
by mortgagee to recover surplus sale proceeds xoith- 
drawnby registered owner—Limitation. 

In execution of a mortgage decree, the plaintiff 
purchased one of the mouza/i.s within estate K. The 
entire estate K. was sold for arrears of Government 
revenue a few months after the plaintiff's aforesaid 
purchase. After payment of the arrears, a surplus 
was left with the Collector, who paid it to the defend- 
ant, the registered owner, on March 31, 1904. The 
plaintiff brought this suit on May 23, 1907, for 

recovery of the money as representing the mortgaged 
property purchased by him: 


Limitation Act— (1877)—contd. 

Held (1) that the money received by the defendant, 
which belonged to the plaintitf. was money received 
bv the defendant “for plaintiff’s use’ within the mean- 
of Article G3 of Schedule IE of the Limitation Act 
oM877, and that the suit was, therefore, barred, be- 
ino brought after three years from the date on which 
the defendant received the money; 

('2) that the suit was not governed by Article 
1.32 for the plaintiff having already purchased 
the’propertv, could not be said to be seeking to pur- 
sue against the surplus sale-proceeds the remedy for 
the recovery of the money charged upon the im- 
moveable property. Lachmi NaraiN v. Dhanuk- 
DHARI PROSAD SiNGH 

__Sch. n. Art. 91— Suit by 

legatee to recover alienated property 4 

_—arts. 120 ^37; 

351 

_ ___arts. 120, 125— 

” Land"—" Alienation of land"—Sale of equity of 
redemption—Declaratory suit—Limitation. 

The word “land” in Article 12?) of the Limitation 
Act does not cover the equity of redemption in im¬ 
moveable property. 

A sale of equity of redemption is nob an alienation 
of land within the meaning of Article 125. 

Consequently, a suit for a declaration of invalidity 
of a sale of equity of redemption by a Hindu female 
is governed by Article 123 and the period of limita- 
tion is six years. Jl/asumuin-f Ralli v. Sundar 
108 P. R. 1912; 29 P. L. R. 1913 864 

_ __ ■ art. I 25 —Alienation of 

land 864 

--- .- art. 127 — Adverse 

possession between co-sharers 657 

-— art. 127 — Joint pro- 

perfy—Suit for partition by one co-sharer—Decree as¬ 
certaining plainti^'s share — Go-parcenary between 
defendants not destroyed—Exclusion to knowledge of 
co-parcener — Possession—Adverse possession. 

A., B. and C. were co-parceners in a joint Hindu 
family. A. was excluded to his knowledge from all 
enjoyment of the family property since 1890. The 
property was in possession of B. In 1895, C. sued B. 
and A. for his one-sixth share of the property and 
obtained a decree for this share in 1898. The decree 
decided that the family was a joint one, that the 
property in suit was joint family property and that 
B. was entitled to one-sixth share. In 1907, A. sued 
JB. to recover his share by partition of the family 
property. A. contended that as against him, the 
possession of B. should only be considered adverse 
after 1898. Both the lower Courts held that the 
suit of A. was barred under Article 127 of the Lirai* 
tation Act, as he had been excluded from all enjoy* 
ment of the property since 1890 : 

Held, that the suit was barred by time because, 
Per Chandavarkar, J. — 

(a) the co-parcenary between A, and B. was not 
destroyed by the decree of 1898; 

' ( 6 ) the judgment and the deoree of 1898 did not 

, disturb, as between A. and B., the previous 

^ state of things and stop the limitation that 

had begun to run from 1890) 


VoL XVII] 


Limitation Act-(i877)-oontd. 

Per i/’.—» 

ad''e«ely 

trom 1830 was wholly iadopendenb of and 
uuaflFeoted by the deomo of I89S, whioh 

• decideil^ that the family and the pro¬ 

perty were joint and the property was ooii- 

(d) though ,1 had a good title to possession in 
1893, the possession was actually with B 
who was ousting A. to his knowlodgo and 
mspite of his title since 1890 

ju<^gment in parti 
tion Slut brought by one oo-parcener for bis share to 

operate as a severance of interest not only as fo him 

bub also as between the other oo-parcene^s sued the 

judgment must contain a dear adjudication that each 

ahar^Sanite^^fixU or is entitled to a 

by some person on his own behalf or on behalf of 
some person other than the true owne? the true 
owner having a right uo immediate possession 
B.B*«A.oB*v.DATrc L*x„an, 14 Boi/L B 

642 

Sch. II, Arts. 132, 142 
__ 351 

possession of after-acquired property ^^olren^ 

144 —-Adverse 
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possession between oo sharers 

---art. 144 


art. 147, scope of 

467 

art. 164 420 

for execution, ,s a ,tep.in.cid of execution 

Such an application is not the less a aten in t 
exeontion, beoanse its immediate effect may be 

defer the satisfaction of the decree Tt in n«f 

S*'^f'the *“ expedition or accder- 

ation of the execution as against its retardation. 

oaiy fcbat it should be a step-in aid 
decree cannot be executed at all otherwise 
thSA by means of a temporarr delav a af-Av% i_ 

ensurea the ultimate exeontio';.. though at Sxpeise 
plying in oocordaTice with iai5"_ 

A A'ssisra ^ 


ihndo ill duo conforinitv with fKz^ • 

Ia^v relating to oxoctiL ^ ‘^‘><l"‘™'nonts of the 

An fipplioution for oYOf'ntjnti u 
in itself oven if it sooks roliof not strioN 
If n person otlior than onoentitloil tl '' 
for oxecution, or if the person ^ i 

ree. the application is not in accordanco ^tl, f' 

tho plum reason that the docroo of u-i • i 

IS sought is not in reality the docroo 

application professes to relate but some nH' 

one not existing and, thoreforo, ineZb a"" 
ciition according to law. puble of exe- 

Whore, on tho other hand, a decree o-iVrao 
reliefs, and tho application for execitv.? 
or all of them, it may bo that after^ • 
merits of tho application, mid coasir.-® 
denceaJI the circumstances aud equitiel 
the Court comes to the conclusion that Vl 
cular relief or reliefs shall not be grante/ 
decision, however, cannot affect the 
the purposes of the question whetlier it 
accordance with law, provided it mo,lL^ u 
the requirements of the Code of Civil p" 
any other law relating to execution. ^'^o^dure or 
because a decree-holder does nni- r.oK v , . 
plication for execution for that relief to win 'll 
entitled under the decree in a certain nc- ?’® 
for a relief given by tliVdecree umil 
of that event, it does not follow that he 
for relief outside the decree ^ ^ applied 

, The omission to file inventories wich the .7 11 

IS a purely technical defect, which caiiLt 

question whether the (Mhast itself - 

in accordance with law. substantially 

UutchWor, y,—The words “in 
Jaw ’ have no reference to tlie likelilmori with 

plication succeeding or to the Court’s comn//^® 

grant any particular relief which has beenT 
The words are merely an adverbfal n?,or^^^®^‘ 

the word “applying ” and look only to^the ^fo 
procedure of the application. ® or 

If the applying complies with the forms anrf n 
dure prescribed m that behalf the 
accordance with law, and not the less 
the merns of the application, whether 
or anothe^ the application had to be refuse?^ r 
Krishna Kanbarci v. Narsinha Kovher n ’ 

14 Bom. L. R. 861; 37 B. 42 ' ^^shpandb. 

Limitation Act (ix of igoai 

suits for COL jugal rights effec^ on 

S. 3 



s. 5 y 

s. 10 , scope of 689 

fainingcopgo/judgm^it. required for oh. 

An appellant is entitled to deduot th,x *• 

pied in obtaining a copy of the indo-mx. ®4 *• occu. 
to the time lequisite for obtainiifo- addition 

decree. Karn'am NARAsiM^^'r? ''‘® 

State, 12 M. L. T. 360 ^ “^^'^etary of 




teini^ eopy^Copy apgliiit7pt-X“r;>/T ‘’'’• 

completion of copy and delivery I appli^Z JceZTl 
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Limitation Act-(i908)-coQtd. 

Provir.ce. Courts Act {II oj 1904). «. 8 (U CO. 
ruUfi under. j2th May 

19 Uapplied by post for 

Zr of r" rer toTmee tiU after 

SSS'rrra tbe c..rts -opeaod after^ vacatioa. 

The copyJ tfenL as the latter 
toTdeUvi-y on 4th July in [person The appeal was 

"Srir^i?San,^'1^"Htdy'l^:id ,be 
iJLded the time requisite for obtamin- 

‘"uTKt the appeal was within tinae. Plo^A^- 
Sadasoeo, 8 N. Li. H.* 172 

__ I4-“ Civil proceeding in a 

Conrl of Appeal"-Whether includes revision petition 
Z the High^Courl-Plaint returned far preeentnlwn 
to proper Couit-Appealagainsl order-Confinnalion 

of original order by Appellate Court-Revision to High 

Court -Limitation. r,- , n l 

1 revision petition presented the Hiffh Court 

under section 622, Civil Procedure Code, 1882, is a 
“Civil proceeding in a Court of Appeal ’ within the 
meaning of section 14 of the Limitation Act. 

The expression ‘Court of Appeal in section 14 
should bo understood in the broad sense of a 
Court which has the power to bring under review 
the decision of an inferior Court, whatever may 
betheextontof jurisdiction that the superior Court 
may possess in reviewing the decision of the inferior 

A plaint was returned for presentation to the 
proper Court; the plaintiff, having unsuccessfully 
appealed agaiast that order, moved the High 
Court in revision under section 622, Civil Procedure 

Code (Act XIV of 1882), and the High Court dis- 

missed the revision petition : 

Held, that plaintiff was entitled to deduct the 
time daring which the revision petition in the 
High Court was pending in compnting the period of 
limitation for his suit. Vbkkatragayya Appa Row 
V. Mubat.a Sriramolu 593 

__ 14 513 

_S. 18 


Limitation Act-(i908)-oonta. 

is within time, the Court ought to have evidence of 
a definite character to show the point 
which the plaintiff had not merely 
definite knowledge of fraud. In to make hem. 

tation operate when a fraud has been committed by 

one who has obtained property r atIS 

to show that the injured plaintiff has had clear and 

definite knowledge of the facts ^ 

fraud, at a time which is too remote for the smtto 
be brought. ViTiupPA Devappa Patil v. Basagowda 

Devappa P.ATiL, U Bom. L-J-771 

__ __ _Sa 19 — Acknowledgment OT 


debt 

___ 5 , 20 —Payment by a donor— 

How far keeps debt alive against universal donee— 

“Party liable.'* j t ui « 

Where a person was sought to be made liable as a 

universal donee on a debt contracted by his donor 
and payments made by the latter after the gut 
were relied on as saving the bar of limitation: 

Held, tliat the debt was kept alive against the 
doneo by the payments made by the donor. ^ 

Section 20 of the Limitation Act requires that 
the payer should be one liable to pay the debts and 
provides that the result of the payment would be 
to give to the creditor a fresh period of limitation 
from the date of payment; it does not restrict the 

benefit accruing co the creditor with 
debt to his remedy against the payer alone. The debt 
being kept alive, the result must be to thako it en¬ 
forceable agaiast any one liable for it. 

The ‘party liable’ includes any person or persons 
against whom an action on the debt could be. 
brought whether liable originally or as representing 
or taking the estate, real or personal, of the 
obligor. Vri.ayudam Pielai u. Vaithyalingam 
12 M. L. T. 610; 24 M. L. J. 66 

___S. 22 -New party—Party n^ 

signing or verifying pleading 

-S. 29 (b) 653 

Sch. I, Arts. 7, 102- 


-S. 18, Sch. I, Art. 127 

—Ft'aud—Knowledge of fraud—Burden of proof— 
Nature of evidence —Partition—Prirafe partition 
found to he fraudulent—Suit Jor jresh partition—E-v- 
elusion of plaintiff -Limitalion. 

Where a Court finds that a partition, effected bet¬ 
ween the co'paroeners of a joint family, was unfair 
and inequitable, as one of the co-p:irceners had been 
imposed upon, the case is reduced to one of a fraudu- 
lent partition, and the cause of action for a suit for 
partition is then, in substance to sot aside that par¬ 
tition on the ground of fraud and to treat the 
-family as joint and seek for a fresh partition of the 
family estate. 

For the purpose of liraitatien, such a case is taken 
out of Article 127 of the Limitation Act. 

Where fraud is found and the Court has to apply 
the Limitation Act in order to see whether the suit 


Wet-nurse -Domestic servant -Suit for wages—Limi¬ 
tation. , . 

A wet-nurse does not come within the definition 
of a house-hold servant; hence a suit by her to- 
recover her wages does not fall under Article 7 of the 
Limitation Act, but falls under Article 102 of the 
Act. Mohajj Lac v. Afusammat Jdmbrat, 10 ^ 

395 6.^ 

_arts. 11 (a)i 12* 

applicahility of—Sale of third person's interest <lfter 
discharge of decree. 

In execution of a decree of A. against B., C., R 
nephew of A, purchased a house on the 22nd 
September 1908. Three days before the anotion* 
sale, B had sold another house to A., the decree-holder, 
the consideration of which had been set off against 
the decretal amount. When the auction-purchaser 
attempted to get possessipn, he was resisted by one 
D , grandson of B. D.’s objection was disallowed^ on 
the 26th of February 1910. D. then brought a sait to 
set aside the auction-sale, so far as his interest was 
concerned, on the 26th of April 1910: 

Held, that the suit was governed by Article 11 (o) 
of the Limitation Act and that it was not ^ 

by limitation. Gopal Das v. Chbdi Lal * 591 • 
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Limitation Act*(i90s) —ooatd, 

-Sch. 1, Art. 12 591 

-arts. 30, 31 419 

■ " —. - I art. 36 — Injury to 

tuort^^age property 906 

■ -art. 36 185 

— - - —-—-art. 49 — Injury to 

mortgage property 906 

-art. 62 185 

-art. 62 —Suit by auo- 

tion*puroliaser for recovery of pui*chase*mou6v 

437 


-;--; arts. 62, 120-Lwnt. 

tation—Suit to recover intereU from holder of Goo. 
ernment Promissorij-Notes — Pendency of previous 
litigation ^Money had and received to plaintijf’s use. 
Ou 1st December 1898, A., tbe proprietor of a firm, 
assigned all his rights in certain Government Promis- 
sory.Notes to B. Shortly after, certain creditors of 
the firm attached these Notes; B. objected to the attach, 
nient, but his objection was disallowed, whereupon 
g in May 1900, he sued the decree-holders to 
establish his right to the Notes and impleaded 
0., in whose name the Notes stood, as a defendant. 
The suit was decreed by the Divisional Court on 
10th November 19Jii and this decree was affirmed 
by the Chief Court on I8th May 1908. Neither A. nor 
0- ooutested £ ’a right in this suit. In execution of 
the decree of the Divisional Court, B. recovered the 
Notes in October 1905. 

During the pendency of this litigation, 0. realised 
the interest due on these Notes for ths period, 1st 
November 1898 to 30th June 1905; the interest 
was fi.rst realized on ISbh A-Ugust 1903. On the 22nd 
January 1909, B. sued G. for recovery of the interest 
BO realised: 

Held, (11 that Article 62 of the Limitation Act, 
1908, provided the limitation for the suit; 

(2) that the suit was barred by time having 
been brought three years after the date of realization 
of interest; 

(3) that the fact that the right of B. to the Notes 
was finally settled on ISth May 1908 in the previous 
litigation did not give B any extension of time, as 

(a) the litigation was not really between B. 
and A. or C., and 

(h") B. had recovered the Notes in execution of 
the Divisional Court decree in 1905 and 
the payment of interest was endorsed on 
the Notes at the time. 

Article 62 applies whenever a person actually or 
oonstructively receives money for another person's 
use; in other words, when the receipt by the defend, 
ant is in law a receipt to the use of such other per* 
son to whom the money at the time of the receipt 
lawfully belongs. Ch&nd Mal v. Sansak Csand, 16 
P. L. B. 1913 311 

- - -- SirtS. 74, 75 —Instal¬ 
ment bond—Default 513 


art. 102 658 


-art. 110 343 

--^-art. 120 185 

--art. 1 20 — Instalment 

l^ond—pefaplt 5^3 


Limitation Act-(i908) — oontd. 


-Sch. 1, Art. 120 —Suit by auo- 

tmn.purohasor for reoovory of piiruhuso-monoy 

437 

. -art. 120 —Suit to re¬ 

cover interest from holder of Government Promia* 
scry-note 31 I 

- —art- 127 — Suit for 

partition | q 

arts. 140, 141 

503 


, _ ■ “ art. I4I — Property 

held bu toidow—Suit hy reversioner to recovei* 
niter death of widow—Adverse possession—Litni- 
tation-^ienant.in-coinmon—^Right to recover whole 
property. 


One R , the holder of an impartible zemindari, died 
leaving two inegitimato sons, viz., Ist plaintiff and 
the father of plaintiffs Nos. 2 and 3, a brother, 1st de. 
fendant, and a widow, P. 

The zemindari fell to the lat defendant. In a 
previous litigation relating to the private property 
of R., it was decided that the 1st pUintiff was 
entitled to one-fourth, the father of plaintiffs .Vos. 2 
and 3 to one-fourth and P. to the other half. In 
the present suit to recover P.’s half share after her 
death: 


He'd, (l) that the suit was not barred under 
Article 141 of the Limitation Act, as P. did not hold 
her half share absolutely and plaintiffs’ claim was as 
heirs of R.; 

(2) that, though defendant’s adverse possession 
might bar any suit by P. to recover her share after 
the expiration of 12 years, it would not bar the plaint¬ 
iffs’ right to recover half the share as heirs of R. after 
the death of P. 

The right of a teuaut-iu-comraou to recover the 
whole property as against a trespasser is a right 
which he is entitled to assert only on behalf of 
himself and his co-tenants. He cannot do so in tho 
assertion of a right to the whole property in himself. 

A teoaot-in-comnion is not bound to make a olaim 
on behalf of his co-tenants. Ponnaya Tirumalai 
Vandaya Thevar V. K.anoasami Vandaya Tbbvar 

. . *36 

' —• art- 142 — Defendant 

claiming to hold land as tenant 606 


-- ■ ■ art. 142 —Bait for al¬ 
luvial land—Burden of proving title and possession 
■within limitation—Nature of proof-Presumption-^ 
Settlement Records, entries in. 

Where in a suit for possession of certain land as 
having accreted to plaintiff’s village by alluvion, the 
defendants deny plaintiff’s title and also plead that 
the claim is barred by limitation, it lies on the plain, 
tiff to prove both title and possession within limiba- 
tiou. To bring his olaim within limitation, it is open 
to the plaintiff to prove that the land in snit had 
accrued by alluvion within limitation, or that al- 
though it had accreted more than 12 years before the 
institution of the suit, it had remained, within the 
limitation period, waste or jungle land, in respect of 
which the presumption would arise that possession 
went with title. 

There is a presumption until the contrary is proved 
that the possession of the parties is oorrectly shown 
in the Settlement Records. HABisatLAfl Khan v. 
Lalta Prasad, 10 A. L. J. 190; 34 A. 612 94 

e 
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Limitation Act—(i 90 H) —conclfl. 


^-Sch. I, Art. 144 

in possession as tenant 

-art. 144 

-art. 152 


Defendant 

606 

503 

653 


point—Date of sale 


— art. 158 7,320, 

431 

- art. I 66 — startinrr 

884 

- —-art. 179 - F tcculion of 

decree — Limitation — Step-in-aid oj execution — Appli- 
catioTn for time to procure copies of judgnicnt n»ifZ 
decree. 

An application for time, matlo by a decreo-Iiolder 
after presenting a petition for execution of a decree, 
for procuring copies of the decree and judgment, is a 
stop-in-aid of execution. Haridas w. Vititalhas. U 
Bom. L. R. 765; 36 B. 038 30 


-art. I80-C»jn7 Pro. 

cedure Code (Act XIV of 1882;, .^. 5 . 311, Z\^-Conrt 

eale—Apphcation Jor delivery, 3 years after con- 
firmation oJ sale, barred. 

A Court sale was confirmed on 28th July 1906 and 
an application for delivery of the property was not 
made till the J9th January 1910: 

section 314, Civil Procedure Code 
1882, the sale became absolute on 28th tuly 1906 and 
noton the day on which a petition filed by a third 

party under section 311 of tho Civil Procedure Code, 
Iboif was dismissed. 

The application for delivery of tho propertv, bavin" 
been made after three years from that date, was 
barred under Article 180, Schedule I, of the Liinita- 
tion Act Arunagiri Mudaliar u, Uthaxdo Mudat,! 
12 M. L. T. 3l0; (1912; AI. W. N. 1136 

l“^QWlClfttOrj appointment of 


LIS pendens — Assignment of decree duriii" 

_ 420 

gage su^t after mort- 

Trust- Ad.anco to broker on p,l 

, 824 

Lunacy Act (XXXV of l858)-y„!<,i„„ 

and Usage—Tai'waii property, nature oJ— 

^eda,a,ion of°^a, 

z:^i7Azzt:r ■'* 

Kart over thelnr Jd 

- - a,r tba^tb^tilnboTa 
aTxxxT of‘?8M''£? tSS‘Tudar 

manager in his stead for propL^ot^Tthln Ms sepat 


Lunacy Act— conoid. 

r.ito pr'pr-rly. Lunacy of a S’frrMaixin is a conclnsivo 
ground on which ilie next Anandravan could claim to 
have tho Icrnarnn rejnoved. Act XXXV of 1858 
cannot h(> applied to a member of a Hindu Mitdkshara 
family who owns no separate property. 

Per Sundara Aiyar, J. Qn.ere:— Whether the lunaoy 
of a hnrnaca'i would automatically work a forfeiture 
of bis right of manageinont or whether it would be 
necessary to get him removed by Court? Govindan 
Nair i». XARAyAN.\N Xair, 23 iM. L. J. 706; 12 M. L. 
T. 5S.-i: (1913 AI. W. N. 79 473 

Madras Act (II of 1894) 481 

■ - S. 17 —Service Resumption 

by Goeernment —‘Granted or continued’ by Qoverm- 
me/ft -Non-interference by Government with holder’s 
ric/hf.s —TF/iethcr to ‘continuance.’ 

Under section 17 of Madras Act II of 1894 
Government has no riglft to resume land granted by 
tho jn-oprietor of an estate. In order that Govern¬ 
ment may have the rights of resumption, the right 
to tho land must, in the first instance, either have 
emanated from Government, or the continuance of a 
tho right must have been due to an act of Govern¬ 
ment. Mere sufferance by Government, or for¬ 
bearance from taking steps which it might have 
been open to the Government to take, will not 
amount to a ‘continnanco’ by the Government 
of the land in respect of the office Mere col¬ 
lateral expressions of opinion which were not intend¬ 
ed to be a recognition or confirmation of the right of 
the holder would equally be insufficient to amount to 
a continuance. Sbcrestary op State v. Chinnapra- 
RADA BhaNUMURTY 


Madras City Municipal Act (III of 

I 904)9 S* I72f meaning of—ordinarily 
be resident in ”—Direction not imperative. 

Section 172 of the Madras City Municipal Act does 
not require that one of the Commissioners, hearing 
an application for revision of assessment, should 
always be one who is resident in or representative of 
the division in which the applicant resides or carries 
on business or in which the property assessed is 
situate. The meauing of the section is that ordinarily 
one of the Commissioners hearing the application 
should be resident in or representative of the divi¬ 
sion. Nabayana Rao V. President op the Corpora¬ 
tion OP Madras, 23 M. L. J. 591 ^5 

Madras District Municipalities Act 
(IV of 1884), s. 168 (I) 158 

Madras Estates Land Act (Mad. Act 
0 s. 3, clauses (3) & (5), 

s. 189 and Sch, A. No. 8 — Pent, mean- 

ing oj —Inamdar oj certain lands in village, whether 
a land-holder—Suit for rent by Inamdar—Junsitc- 
tion of Revenue Court. 

^ An Inamdar, to whom a grant only of some lands 
in his estate has been made by the zemindar, is a 
land-holder within the meaning of section 3, danse 
(5 of the Madras Estates Land Act, 1908, and a 
suit by him for rent against a ryot is cognizable by 
the Revenne Court. SiviNi Appalanarasimhout v. 
Mdrada Sanyasi 120 

---- 185 353 

No. 8 5.189, Sch. 
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Madras Rent Recovery Act (Vlll of 

445 

S. 53 953 

Maintenance* form of—Widow—Uuughtoi— 
Khiiltara of Fatohjang 903 

... — . —Right to rocoive monay—Interest 

in €8tato ou.t of which annuity paid—Personal right 
or iniei'estin })roperty —Saleable property -Civil Pro¬ 
cedure Code (Act r oj 19U8), s. 00, cl. (nj, proviso 
.^Restraint on alienation—Involuntary sale—Payer's 
property vested in Court of Wards —Whether mana¬ 
ger ttadcr Court compellable to bring money to Court 
month by month—Whether Receiver may be appoitit- 
ed. 

A well marked distiaotiou has boon rocogoised bo- 
tweou a right to receive a sum of money for purposes 
of mamtenauce properly so called, aad a light or 
interest in property which really forms a fund or 
estate out of which an annuity is periodically paid to 
the grantee; in the former case, a purely personal 
right is created which may be properly deemed in¬ 
alienable; in the latter case, an interest in property 
is created which can rightly be deemed alienable. 
Whether a particular grant falls within the scope of 
the one principle or the other, must depend upon its 
terms. 

A father, Hading himself unable to pay his creditors, 
conveyed to his son all his properties for the con- 
sideration of paying off his debts. The transferee 
agreed to pay to his father, the transferor, during bis 
life a monthly sum and two annual sums. Those 
sums were made first charges upon the estate in the 
hands of the son, subject to the then existiug mort¬ 
gages executed by the father. The deed contained a 
covenant that the allovvances were payable to the 
vendor personally and would bo absolutely incapable 
of transfer in any form whatever: 

Held, that the right of the father to receive the an- 
nuity Was a valuable interest in property and saleable 
property within the meaning of section 60 of the 
Civil Procedure Code of 1908, andcould not be regarded 
as a right to future maintenance within the meaning 

of clause of the proviso to that section; that the 
clause in the document seeking to impose a res¬ 
traint on alienation, was illegal; that a restraint 
on voluntary alienation, even if validly imposed, did 
nob necessarily imply a restraint against involuntary 
alienation, and that the restraint did not bar a com¬ 
pulsory sale at the instance of the father’s creditors. 

The father’s decree-holder is entitled to attach and 
sell the right to receive the allowance. The pur¬ 
chaser at the sale will acquire the right of the judg¬ 
ment-debtor. Before that event takes place, the 
manager under the Court of Wards, in whom the 
estate of the son has vested, cannot be called upon to 
pay the money into Court month by month. 

Nor can a Receiver be appointed to receive the 
money month by month. Padmanand Sinoh Baha¬ 
dur V. Rama Peasad Malvi, 16 C. L. J. 354 28^ 

Majority Act (IX of 1875), s. 3 —Hindu. 

Law— Will—Power of minor Hvndu to make Will — 

‘‘Jfinor,’* meaning of. 

A Hiniln is nob competent to make a Will, unless 
lie has attained majority under the Majority Act. 

The Majority Act has modified the Hindu Law on 
the floestion of minority except in respect of marri- 
ase and adoption. Bai Ctolab u. Thakoslal, 14 Boi^ 

. Es 748; SS B. 622 86 



Malabar Compensation for Tenn¬ 
ants’ Improvements Act (Mad. 
Act I of 1900), s. 5 ^Compemation to tcnnnf 

^lotpyovctnent^ effected hij third party* 

In order to ontiblo ii tenant to coinponsabiou nndor 
sootiou 5 of tlio Malabar Coniponsatiou for Tonants 
Improvomonb.s .\eb, it is nob iiocossary that tho ini- 
provenients should bo elTectod by the tenant hiinsolf. 
It is quite siUliciont that, at tho time of ejectment, 
tho iiuprovonionts are on the land, even if they wore 
made by some previous occupant. TiiuruAN v. 

Uamai» Kasim Sait 433 

__- -SSi 6, IS— Tables lira- 

pared under clause 2 of section i">, object of ^Tables 
prepared ajfer disposal of suit and ponding appeal— 
Itcmnnd of suit—Re-valuation—Admissibility of 
tables. 

Tho preparation by Uovormenb of tables under 
section 15, of tbo Malabar I’onancy liuprovemeubs 
Act I of 19U0, is not intemied to create any 
fresh riglit in favour eitlier of tlio teuaat or of the 
landlord- They are admissible iti evidonoa bo prove 
the coiuponsatioii to which the tonauc is entitled and 
are presumptive evidence of the proper amoiiut of 
cjmpeasatiou. The coinpensation, iiowevor, is itself 
determined by the provisions of section 6, viz., by the 
market-value. 

Where the tables are prepared after the dis¬ 
posal of a suit and ponding an appeal, the Appellate 
Court should not remaud tho suit for tho purpose of 
doterininiug the compensauon according to the tables, 
though, if a re-valuation became necessary in e.xecu- 
tiou '‘or otherwise, the tables might be received lu 
evidence. VfiLUTiiEMANA w. Pathuma 131 

_____ _ S.I3 131 

Malabar Law and Vsa.^e-Tarwad pro- 

Derby nature of-iinrttrtraa of a Malabar tarioad, 
declaration of, as lunatic-Appointment of manger 

in his stead -Powers of iaraayan 

__ ___ _ -Tarwad property—Self-ac¬ 
quisition of l-ar/iaean — Survivorship — Notice- 
Order to make inventory—Jurisdiction-Direcbmn 
of deceased 429 

. mSelf-acquisitions of a female 
member of tarwad, whether devolve on tarwad or her 

tavazhi. . i u r 

The self-acquisitions of a female member of a 

Marumakkabtayam tarwad, on her death, do not lapse 

to the tarioad of which she dies a member, bub descend 

to her tayo 2 /u, i. c., to her issue, if she has any, aud, 

if nob, then bo the tavazhi to which she would, in 

that case, belong according to the Customary Law of 

Malabar. Krishnan Nair v. Damodaran Nair, 

L.T. j66 

____^ - ■ Tavazhi— Medical expenses 

incurred by rnember of tnv&ihi-Right to recover from 

karnavan of tarwad. 

A member of a Malabar tavazhi, who has incurred 
exnenses for his medical treatment, cannot claim the 

same as against the fcarnavan of the tavazhi, but can 

enforce its payment from the karruivan of the tarwad, 

Kstu Achan t>. Umala Acuan 

^ ____—- Uralans of temple—Sas* 

loatham, grant of, by devaswom to tarwad whose Kar* 
ts aTt uraldu* 
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Malabar Law and Usag'e —concld. 

The grant of a Saawatham is prinui facie an improper 
act and where it purports to be granted by a Devaswoin 
to a tarwnd, tho Knrauvan of which is himself tlio 
Uralan of the Do 7 a 3 wom, tho Courts should ordinarily 
not enforce it. 

Any transaction by whioli a trustee obtains an in- 
terost in properties belonging to tho trust is to be 
deprecated, and where it can bo set aaitlo without 
injury to the trust, the Court should do so. Nket.a- 
KANDAN NaMBUDRI V. NaRAYANAN NaMBCDRI 128 


•Ren.ionnhle and 


Malicious prosecution 

probable cause — Damages. 

A., who dealt in sugar at bakiiiserai, in compliance 
with a written order from B., sent a consignment of 
sugar to him at Agra. B., howeyer, did not pay for it. 
A. wont to Agra and found the sugar in the shop of 
C. he accordingly lodged a complaint of cheating 
against B. and C. B and G. were acquitted, where¬ 
upon C. sued A. for damages for malicious prosecu¬ 
tion: 

Bdd, that there was no reasonable and probable cause 
which justified A.’s complaint and, consequently, he 
was liable for damages for malicious prosecution. 

Kesho Farshad 0. Eam Kisuen Das 316 

,, , ■ ■ --“Suit Jor damages — Reason¬ 

able and 'probable cause. 

In a suit for damages for malicious prosecution 
what the Court has to see is what was the conduct of 

the complamaut before and after making the charge 

and whether tho charge was false to his knowledge. 

The mere fact that one Criminal Court has believed 
Ic the truth of the complaint is not sufficient evidence 

Marine Insurance Pollcy-Periia of tho 

188 

Marrlagrc, hindd law-marbiaob. 

withrala™; uo i&ont" of 

for the period dur^rwhic^ 

that period “ “ ««ooor for 

p.o^ro7"tf:re^iooxpLro7rh.3"l™“‘'“r- 

formo'i loss tho~r^ dr 

the contract. « ar--*or the breach of 

Where one party hires bb df to anArW,... # 
given period of time and his services befofrth: 


Master and servant— concld. 

expiration of the term Avithout any fault on the 
part of the employer, the former may recover the 
value to tlie services performed as upon a quantum 
meruit witlioiift showing that he performed his entire 
contract or that be left the services of his employer 
without any good cause. 

In cases between master and servant. Courts should 
not bo too strict in treating the contracts of service 
for a certain period and for a certain wage as indivisL- 
blo unless the nature of service raises a strong pre¬ 
sumption that the servant intended not to claim 
wages for a broken period. 

In calculating the reasonable remuneration for the 
broken period, the broken contract is admissible to 
prove the nature of the service for the broken period. 
Chokalingam Mudaliar V. ilAHOMBo Sheriff U912) 
M. W. N. 1212; 12 M. L. T. 5y4j 23 M. L. J. 6S0 894 

] “ ■■ ^—‘^abilityof .servant for wrong 

done on behalf of master. 

Inasmuch as the law holds the doer of a wrong 
liable for it, a wrong-doer cannot escape liability on 
the ground that he was a servant acting for the bene¬ 
fit of his master. Daji u. Rukh.ma, 8 N. L. R. 169 


“7 ” - “"Monthly servant—Wages for 

broken period—Pleadings—Case not set up in plaint. 
A mjnthly servant who leaves without notice is' 
entitled to bo paid down to the date when wa^-es 
were last due but not for tho broken period he has 
served since that date. 

In a suit by a monthly servant, the Court cannot 

make out a case of wrongful dismissal, not set up in 

the plaint, and not supported by plaintiff’s witnesses. 
bTEWART t». SiMOH Go.VSALVBS, 5 BOR. L. T. 107: 6 L. 
B. R. 74 9 QQ 

Material alteration -pro-note 281 

Maxims - Actio peraorwlis moritur cum persona 

Melvaram 

Mergrer of colorable transaction in decree 39 

- T. --Usutructuary mortgage-Subsequent exe- 

cation of Mulgani lease to a stranger 265 

“Proprietor possessing nij jote lands-Interest 
—Whether rtght tomjjote su&sisfj 
——ilforfj^ape of interest of mortgagor —Express reserva¬ 
tion—Presumption- Construction of deed^Deed tc 
be construed in favour of grantee. 

When a proprietor is in possession of nij foie lands, 

It cannot be said that he has, in respect of such lands 

an interest subordinate to the proprietary interest 

80 that when his interest as proprietor disappears 

along with it must disappear his interest in the ni 
jote laads. 

It IS a maxim in law that every man’s grant shall 

construction of law which is most 
forcible against himself. Therefore, the words of a 
deed executed for a valuable consideration ought to be 

ihe grantor properly may, in favour of 

Therefore, when a person effects a mortgage of 
his interest in the mortgaged property, unless ^ere 

follow^.?®? preaampbion would 

Sri j ^ 5® security all in- 

BttOJOH^Rrn^**'®?'’ possessed in the land. 

UttojoHARi Das Adhikabi w. Bbaoabati Dasi 494 
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Mesne prof ItSt deoree, for, obtained by evict¬ 
ed te^iant, whether revivea olaims for rent—Do- 
faultiog jxitnidar purohoaing tenure—Bviotiug dar- 
pataidar—Auaulment of dar-pcifni 238 


—IPjjecufion of decree for mesne 
profits —Irtteresf. 

In exeoutiou of a deoree for moauo prodta, the 
deoree-holder is entitled to claim interest on mesiio 
profits, as the definition of the term includes interest 
on auoh profits. Bakwari Lal v. Hitsammat Rama, 
10 A. L. J. 633 915 

Mlfifretlon—Presumption of carrying of personal 

law 257 

Minerals lying on surface of soil 490 

Minor. See Hinod Law—Minor. 

' I contract by, is void 979 

. ■De/ocfoguardian mortgaging minor nephew’s 

property—Suit for possession—Right of nephew 
and sons of mortgagor to resist claim on the ground 
of no necessity—Joint and several liability 247 

-• meaning of 86 

--’S money—Investment—Trust 597 


979 


8. N, n,_i, , ^ .0.^ 

HI I not* —ooncld. v.'<k(i luyj, Cburt ■’ 

certain debts dim Jho . 

validity of the salo must dopond upon thoffond^^) 
powers and duties of n guardian under tho Iliiidii 
Law apart from tlio provisions of tho Cruardians 
and Wards Act. 

There is a differooce botvveon the powers of a 
natural guardian and one appointed by tho Court. 

The latter class of guardian is under tho supervi¬ 
sion of tho Court, tho powers of guardianship are 
in large part oxercisod by tho Court itself and the 
appointed guardian can only act subject to its 
supervision and control. DoUuite restraints arc 
put upon an appointed guardian by Statutes. Theso 
restraints will not bo applicable to a natural guard¬ 
ian whose duties must be regulated by considerations 
of what should be regarded as best in the interests 
of tho minor. 

The powers of a manager for an infant heir to 
charge his estate not his own is under the Hindu 
Law a limited and qiialilicd power. It can only 
be exercised rightly iu tlio case of need or for tfie 
benefit of the estate. The question in cacli case 
would be whether any alienation or other transac¬ 
tions for the benefit of the minor is necessary 


" -Next friend’s disobedience—Party to suit— 

Order for personal appearance—Power of Court 

762 

’Cwtody —Father's right—Adoption without 
father’s consent not valid—Acquiescence. 

A. sued jB. for custody of his child. It was found 
that A. had deserted the mother of the childj the 
latter had given it in adoption to B. to save its life 
and B. had brought it up. It was contended chat the 
plaintiff bad relinquished his right of custody or had 
lost it by acquiescence in adoption: 

Held^ (1) that the plaintiff could not be said to have 
relinquished his right inasmuch as there was nothing 
to show that he was in a position to look after the 
child at the time of the alleged adoption and that 
sneh adoption being without his consent was not 
valid; 

(2) that even if he had acquiesced, he would 
have been entitled to cancel the adoption. Ma Thet 
V. Mg Po Tun, 6 Bub. L. T. 171 962 

’ incurring debt—Subsequent conduct in raising 

another loan from the same creditor—Ratification—~ 
Apparent necessity at the time of incurring debt. 
Where a person contracts a loan while a minor, and, 
after attaining majority, takes further advances from 
the same creditor, this subsequent conduct of his 
constientes a ratifioatinn on his part of the original 
debt incurred daring minority. 

If a creditor knows that his debtor has sufficient 
justification for requiring money, both being residents 
of the same village, he acts rightly in advancing it, 
and is entitled to recover the sura thus advanced 
with interest. Jawahri Mal v. Dhanpat, 163 P. W. 
E. 1912} 170 P. L. R. 1912 223 

■ Eat parte deoree against minor is null and 

void 263 

“ ' ‘ “Quardian—Power ot natural guardian—Sale 
of minor*8 property—Validity discussed—Necessity — 
Benefit, 

Per Sundara Aiyar^ /.—'Where the mother of a 
Hinfia minor sells his property for the discharge of 


so as to satisfy the phrase ‘in a case of need.’ Again, 
if a person dealing witli a guardian acts bona fide 
and after due inquiry believes that the transaction 
is for the minor’s benefit or necessary, it can bo 
upheld against him though a ward may have good 
reasons to complain of the conduct of the guardian. 

Tho words ‘necessity’ and ‘benefit’ really import 
two different ideas. Necessity seetns bo connote 
the idea of warding off an evil or the doiog of some¬ 
thing that cannot be avoided or of something which 
is one’s legal duty to do, such as avoiding a sale 
of a minor’s property for a debt, conducting necessary 
repairs, maintenance of a minor and performance 
of his father’s funerals, but over and above all theso 
acts that are necessary, there may be acts which are 
positively beneficial to the minor and an alienation 
which would conduce positively to the benefit of the 
minor would be upheld apart from any necessity 
unless, of course, it is accompanied by other evil. 

Demand is not necessary to justify an alienation to 
discharge a debt. A debt may bo a pressure on 
the estate even though the creditor has not yet 
demanded payment of it. Whether it would be so, 
would depend on the circumstances. 

Jt is the doty of the guardian to pay off debts in* 
curred by the father. As a natural guardian has 
in this country no right to ask the advice of the 
Court like a statutory guardian, the discretion as 
to how the duty of discharging the debts binding 
on the minor should be perfoimed, must rest with 
him. The question in each case would be, W'hether 
the discretion vested in a guardian has been exercised 
properly. He would bo taken to nave done so, if 
he acted with due prudence and caution. As to 
the degree of prudence required, the right view to 
take is, whether in the circumstances that existed at 
the time of the alienation, the act would be regarded 
as a prudent one by men of ordinary prudence in 
dealing with the property of a ward. 

If the guardian consulted proper advisers, that 
would be a good test whether the aet would be ' 
prudent but the mere consultation of others would 
not be a ground for upholding a transaction if th« 
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Minor*— coucUi. 

Court is coQvinced ttiat botii tUoso cous.iito.l and the 

Kuanlian made u grave mistake. 

The powers of a manager ol a Itiiidu t.imily, a 
Kimrdian of an infant aii-l a trustee, contrasted. 

PerSndus.M Aiyat. J.-If the guardian of a 
Hindu minor alienates the minoi s pro|jerty he- 
cause he considers it, after weigliiug all tlie tluui 
existing circumstances, to be in the ho.se interests 
of the minor to mako that alienation, tlio minor 
is clearly bound by that act of alienation. 

Even if the guardian has acted wrongly, the alienoo 
is protected if ho acts in good faith after making 
due inquiry and if ho is satislied, on the representa¬ 
tions of the guardian and on his own indepen<lent 
inquiry, that the guardian’s act appears then to bo 

clearly for the minor’s benefit. 

Auy comparison. bctsvcBn the posvers of a natural 
guardian and of a guardian to wliom the Guardiaii.s 
and Wards Act applies is of very little utility in 
deciding as to the powers of a natural guardian 
under the Hindu law. The Legislature is not bound 
to follosv the common law and can give powers and 
impose restrictions on certain kinds of guardians ac¬ 
cordin'^ to pleasure. Vbmbd Ivbr u. Srinivasa Iyen¬ 
gar, 23 M. L. J. 638; 12 M. L. T. 817 609 

Misdirection. Sec jury. 

Misjoinder of parties -Ofcjecfioa taken for 

first time in appeal — Inadmissible. 

An objection as to misjoinder of parties cannot 
betaken for the first time in appeal, especially 
when the suit is decided upon the merits in the 
firstCourt. Raguava Aiyar c. Muruubsa Mudali 

97 

MOrtgr^^G" EqUITABLB Hortgage. 

— . by Miiakahara father. Sec Party 577 

■ ■ " ^Agreement between mortgagor and 
mortgagee as to disposal of rents and profits—Ad¬ 
missibility of previous negotiations to vary terms 

737 

— - by co-sharer— Default in pay- 

iug revenue by other oo-sharors—Payment of their 
share by mortgagee—Suit by mortgagee for re¬ 
covery of sums paid—Whether suit maintainable 
without specifying share of revenue payable by 

each cO'Sharer 45 

- - —-Estoppel—Denial of mortgagee’s right 

by representatives of mortgagors—property 
—Simple mortgage—Adverse possessio.i against 
mortgagor, whether extinguishes mortgage security 

*~ of interest of mortgagor—Express I'e- 

servation—Presumption —Construction of deed— 
Deed to be construed in favour of grantee 494 

"■ ■“ - . Mortgage by customary owner—Part of 

consideration for mortgage not for necessity-In¬ 
complete mortgage—lucompetency of mortgagee 
to get possession 247 

— ■ ' —~ — by pAlt.&d^r—Relinquishment— 

Decree and sale by mortgagee after relinquishment, 
whether binds new patfudar 253 

■ ' —Priority—Puisne mortgagee, whether 

personally responsible for re-payment of mortgage- 

debt 927 


lYl o r tg’ag'e —contd. 

_—Fr.)i»erty subject to mortgages—Oove- 

naiit by v. iidor to discharge previous mortga^s — 
Pre-emption .suit 3IO 

-—Splitting np 


— -Tender of luortgage money —Mortgagor 

claiming to split up the mortgage-Dispute as to 
extent of mortgagor’s riglit —Refusal of mortgagee 
lo receive reiidercil amount—Mortgagor’s claim for 
mosno profits — Interest 363 


_ ■ by conditional sale— J’orecio- 

fiiifc —Ijiniit(ition~~Jlcjulalion XP// of “i/tm*- 

tnlion Act {XV of 1877), Sch. II, Art 147, scope 
of—Transfer of Properly Act (IV of 1832). 

The limitation for an application for foreclosure 
under Regulation XVIf of 1806 is 12 years. 

Article 147, Schedule IT, Limitation Act of 1877, 
applied not to foreclosure proceedings under the 
Regulatiou but to such suits for foreclosure as under 
the law then in force could bo brought. 

Wliere a right to make au application for fore¬ 
closure h id come to an end by reason of efflux of 
time, before the enactment of the Transfer of Pro¬ 
perty Act, the subsequent enactment of the Act 
could nut resuscitate that right. 

Where a mortgage by way of conditional sale, 
governed by Regulation X^If of 1806, haS not 
provided for possession of the mortgagee, the latter 
has no light to take possession unless foreclosure 
proceedings have been taken under the Regulation. , 
A mortgage by conditional sale, executed in 1865, 
provided for payment of mortgage-money with in* 
torest ou 31st March 1866. Tho mortgagee made no 
application for foreclosure under Regulation 
XVII of 1806. In 1910, ho brought a suit for fore¬ 
closure : 

Held, that tho suit was barred. Shyam Chand^ 
Singh u. Baldeo, 10 A. L. J. 522 467 

-Construction of deed-Zar-i. 

marhuna—Hamrah-Personai remedy of mortgagee 
ns to interest — Redemption—Interest. 

The operative part of a mortgage-deed ran as 
follows; 

^Rihn bashrait-i-zail karte hain ke qabza kasht wa 
muainala Sarkar ziinme murtahinan hoga. Zar‘i* 
marhuna se chkih sau pnchchas bila sud rahega. Itva* 
sud zara-bala ton, viuamala Sarkar paidaioar arazi 
murtahintn lenge. Baqi chhih sau pachchas he 
bamrah sud hahisah ek rupia fisadi mahwari denge. 
Zar-i’Sud salana ada hoga. Basurat adam adai sud 
solatia sad dar sud hahisah bala denge. Kasht arazi 

bamarzi murtahinan muzhiran karenge .- ... 

Miad koi muqirrar nahin hai. Jab bad darau fasl 
bamah-i^Har khud kasht murtahinan talab karen^ 
zar-i-marhuna dekar zamin chhura lewenge. Zar-i- 

marhuna batafsil~i‘Zail .wasuJ pai. 

Qabza diya gaya . Nisbat zar-usud 

salana bala hamrah chhih sau pachchas rupia 
murtahinan ko ikhtiyar hoga ke sud dar sud lewen ya 
muzhiran se ba irja-i-nalisk wasul harleiven.' 

Held, vl) that the words zar-v-mar/iunah in the 
redemption clause in the above extract meant the 
mortgage-money without any reference to tho 
interest due on it; 

(2; that the words hamrah chhih. sau pachchas 
rupia in the last clause of the above ^xtraetl 
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meant calculated or due on Re. 650 and in the 
light of the context were susceptible of no other 
meaning. The clouso was one relating to intorost 
and compound interest, and stood by itself, haring 
nothing whatcrer to do with tho rodomption of tlie 
land. Under the ohuise, tho interest or coin* 
pound interest was agreed to bo recoirod or re¬ 
covered from the mortgagors porsonnlly; 

(3) that, under the terms of the mortgago-deod, 
as sot forth in the nbovo extract, the mortgagors 
were entitled to claim redemption on payment of 
the principal mortgage-money only, and the mort¬ 
gagees had only n personal remedy against thorn 
in respect of their claim for interest or compound 
interest. Atjlia Khan v. Kanshi RA>f, 25 P. W. R. 
1913 677 

-Foreclosure—Suit for valuation 

886 

■ ' - - •^—Foreclo'ture of same property 

tioice itnder neparate m'irtgnges — Mortgage of undivided 
share of village—Mortgagee's right to sir— Xntitrcof sir 
right — Proprietary and cultivating rights —Cenrial pro¬ 
vinces Tenancy Act (IXof 1883), s. 42—App^ica6i7tti/ 
(o mortgages—Central Provinces Tenancy Act (IX of 
1898,03 ameruied hy Act XXI of ^899), s. 45 (6; — 
transfer oj Property Act (IV of 1832), s. 8. 

A mortgagee is fully entitled to foreclose twice 
on the same property. Where a mortgagee holds 
two mortgages by conditional sale over the same 
property, he can get a separate foreclosure decree 
under each of them, whether at the same time or 
one after the other. 

The cultivating or occupancy-rights in the sir land 
do not come into existence on loss of the proprietary 
right in the land. The proprietar}' and cultivating 
rights are co-existing and component parts of the 
sir right. 

Consequently, a mortgagee, entitled to proceed 
against a mortgagor’s rights in the sir land, can 
get a decree against what is left of those rights— 
the ex-proprietary cultivating rights in the land, 
although the proprietary right may have passed to 
the same mortgagee or to another person. 

Section 42 of the Central Provinces Tenancy Act 
of 1883, applies only to sales of three specided 
kinds and not to mortgages, whether by conditional 
sale or of any other kind. 

Althongh a mortgage in India is not a transfer 
of property bub only of an interest in property, yet 
section 8 of the Transfer of Property Aot is appli¬ 
cable to mortgages. 

A mortgage of an undivided share , in a village 
inclades the s%r rights and all other rights, which 
the mortgagor is capable of transferring, in the 
absence of any words showing an intention to retain 
or exclude them. SHionAt. v. Nanhelao, 8 N. L. R. 
123 129 

— ■ Lease from inortgagor after mortgage suit 

—Lis pendens—IVansfero/ Property Act (IVof 1882), 

8. 62—Lease after mortgage hut before mortgage suit 
—Lease valid if granted on usual terms in ordinary 
course of management—Burden of proof. 

A person who obtains a settlement from a mort¬ 
gagor after the commencement of a suit upon the 
mortgage, is affected by the doctrine of lis pendens, 
and may be ejected by the purchaser of the property 
p of the mortgage decree. 
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A mortgagor in possession may make a lease 
oonformablo to usage in tho ordinary course 
of managi'inoiit; for instance, lio may create a 
tonancy from year to year in the cas'e of 
agrioulturnl lands, or from month to montli in 
tho case of hoiisos. Ibit ho is not competent to 
grant a lease on unusual terms, or to alter tlio 
character of tim land, or to authorize its use in a 
manner or for a piirpo.so different from tho mode 
in wliioli ho himself had used it before ho granted 
tho mortgage, 

A person, who has obtained a settlement from a 
mortgagor aftor the mortgage but before the inoib- 
gage suit, can resist a claim for ejectment made 
by the purchaser in o.vecution of tlio mortgage 
ilocroe, only if he can establish that tho lease in his 
favour was granted on tho usual terms in tho ordinary 
coiirso of management 

Snell a person acquires an iiitern,st iu tlio pquitv 
of redemption and can claim to redeem on tliat 
footing. Madam Mohan Sinoh n. Ra,; Kishori 
Kdmaiu 17 C. L, J, 384 | 

- Mortgage-deed providing Jor appointment 

of Rcceioei—Inability of Receiver to pay any interest 
—Direction by Court to Receiver to pay money to 
mortgagor to prefer appeal from moidgage-decree — 
Order of Court, whether ju.ttitiahle —Order, whethe>‘ 
appcalnhle — Appeal—Civil Procedure Code (.lo^ I' of 
IhOS;, O XL, r. I r/. (1 . fd). 0. XLIIf, r. 1 cl. f.O. 

A mortgage-deed provided that 0. was to be ap¬ 
pointed manager of the mortgaged properties on be¬ 
half of tho mortgagors and was to hold charge of them 
until he had paid off tho principal and interest due to 
the mortgagee, and that if the manager failed to dis¬ 
charge his duties, tho mortgagees might appoint a 
Receiver of the rents and profits of tlie mortgaged 
premises. 

The manager was unable to obtain possession of 
tho properties, and a suit upon the mortgage was 
instituted and a Receiver was appointed. A 
decree was made in the suit. 

The mortgagors-jiidgment.debtors obtained an order 
from tbe t'^ourt on the Receiver to pay over to them 
certain sums of money to enable them to appeal 
from tho decree passed against them in the mortgage 
suit: 

Bold, (1) that Order XLIII, rule 1, clause (s), gave 
an appeal in the case of an order like the present 
passed under clause , 1) (d) of rule 1 of Order XL; 

(2t that the mortgage-bond and the order 
passed for the appointment of the Receiver did not 
provide for the payment of any sum to the mortgagors 
for tho purpose of instituting apooals from decrees 
obtained against thorn on the basis of the mortgage, 
and the Court below ought not to have allowed them 
the amounts. 

It appeared that tho mortgagee liad not received 
anything as interest: 

Held, that under the circumstances, the order of the 
Court below could not be supported. Ea.stern Mort¬ 
gage and Agb.vct Co. Ld. r. FAKaauDDiN Maho.med 
Chowdhdrt, 17 C. W. N. I 849 

—Prior and subsequent mortgages ~ Father 
impleaded as party to suit—Effect of decree on son. 

A. mortgaged his share in 1887 to B. In 1S92, he 
mortgaged the same share to C. In 1893, he again 
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morteagedlhat share along with other properties to 
li A part of the consideration of the mortgage of 
IRgt was the sum duo under the mortgago of IS87. 
Tn 1899 the heirs of C. brought a suit on the basis of 
the mortgage of 1892 and impleaded B. as subsequent 
mortgagee. Atthe time of the suit, B- was in Jail and 
had a son who had not been impleaded as a party to 

the suit: . , , , . 

Ifeid that B-’s son, who was not impleaded m tlio 

suit was not bound by the decree obtaine.l therein 

as ho was not effectively represented in the sui^ 

Prag V. Ram Niranjax, U A. L. J. 36 7 

___ Priority-'Transfer of Properlij Act (IV oj 

1882), 8s. 79, 80 —iVoficc of prior mortgage—Uaxt- 
mum'amount-Release of property of one of rnort^ 

qagon, effect of. . - ^ ^ 

Under section 79 of the Transfer of Property Act, 
two elements have to be considered; firsl, wliether 
the subsequent mortgagee took with notice of tho 
prior mortgage, and, secondly, whether the prior 
mortgage expresses the maximum secured thereby. 

A. deed stated tliat a lease had been granted and 
that the lessees had hypothecated their properties for 
the payment of the annual rent and interest on de¬ 
faulted instalments: 

Held, that the deed expressed the maximum to be 
secured thereby within tho meaning of section 79 of 
the Transfer of Property Act, and would be enforce¬ 
able against a subsequent mortgagee, if the latter 
took with notice. 

A mortgagee cannot release the properties of oue 
of the mortgagors to the detriment of the others. 

If the mortgagee relinquishes a valuable property 
for an inadequate consideration, be cannot be permit¬ 
ted to throw the burden of the balance of the debt 
upon the remaining properties. Dalip Narain Sinoh 
V. CuAiT Narayan Singh, 16 C. L. J. 401 931 

___ _— Refusal to deliver possession —Sait for 

mortgage.money and interest. 

The refusal by a mortgagor to deliver possession 
gives the mortgagee the righc to sue for the mortgage- 
money and interest. Srer Muhammad v. Niicka 
Mal, 21 P. L. R. 1913 362 

. decree —Claim by second mortgagee 
for Hen—Rejection of olairn—Suit to establish 

mortgage - Parties 87 

for sale — Execution—Time 


when limitation begins to run 

-Successful party — Personal 

decree for costs 244 

-deed executed by parda nashin lady 

—Presentation for registration by husband_Vali¬ 
dity of presentation 274 

-Recital—Admissibility 644 

Redemption — Construction of 
deed—Interest 677 

— Mortgage by Hindu father 
—Foreclosure proceedings and suit against minor 
sons through their mother-Minor grandson not 
made party—Right to redeem 141 

■Suit—Court-fee 442 


IViortg*ag*e —confcd. 

- Redemption— for term of 

years —jf'oilure of mortgagee to perjoi'tn essential part 
of contract — Right of mortgagor to redeem before expiry 
of period. 

Where property subject to prior encumbrances is 
mortgaged with possession for a term of years, and 
the mortgagee covenants to pay tho prior enoam- 
brancers out of the mortgage-money but does not 
do so, the mortgagor has, on equitable grounds, the 
right to retleem tho mortgage before the expiration 
of the period for which the property has been mort¬ 
gaged, as tlie essential part of the contract, so far as 
the mortgagors are coucerned, has not been per¬ 
formed by the mortgagee. Chhaktu Rai v. Baddbo 
Shukdt., 10 A. L. J. 330; 34 A. 659 340 

- O'lmer of share oj equity of 

redemption, whether entitled to redeem the whole 
mortgage—Transfer of Property Act (ZF of 1892), 
ss. 6<), 91. 

A person who is entitled only to a part of the 
equity of redemption has not, under all the circum¬ 
stances, the right to insist on redeeming the whole 
mortgage. If there are several persons in whom the 
equity of redemption is vested, one of them and 
the mortgagee acting together are entitled to deal 
with the former’s interest in the equity of redemption 
and the mortgagee’s rights as against him, provided 
the rights of the other owners in the equity of 
redemption are not thereby injuriously affected. 
But nothing done either by a mortgagor or a 
mortgagee behind the back of the other can affect 
the right of that other so as to injure him in any 
way. 

Where the mortgagee has dealt with one of those 
entitled to the equity of red-jmption, a person en¬ 
titled to the remainder may claim to redeem bis share 
only of the equity of redemption. 

The objection to a mortgagee splitting up a mort¬ 
gage is entitled to weight only where the owner of a 
part of the equity of redemption is prejudicially 
affected by the splitting. 

If some of the co-owners of the equity of redemp¬ 
tion should desire to continue the mortgage of their 
shares, one of the co-owners cannot be held entitled 
to redeem the whole of the mortgage. 

The question whether the Court will allow re¬ 
demption of the whole of the mortgage at the in¬ 
stance of a person entitled to a‘ part only of the 
equity of redemption, must depend on tho cironm- 
stances of each case. 

Per Sadasiva Aiyar, J.— A mortgagee has the 
right to release any portion of the mortgaged pro¬ 
perty or to sue for a sale of a portion thereof, 
though such release or abstention will not affeot 
the rights and liabilities as between themselves 
of tho owners of the different portions of the 
equity of redemption in the mortgaged properties. 
Rathna Mcdali V. Pebdmal Reddy, 12 M. U. T. 484; 
(19121 M. W. N, 1168 837 

--- y “• Prior mortgagee obtaining 

decree for sale without impleading puisne mortgagee 
Purchase of property in execution by prior mort^ 
gagee—Suit for redemption by puisne mortgagee — 
Amount due—Interest. 

Where a prior mortgagee has obtoined a decree for 
sale without impleading the puisne mortgagee in bis 
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•uit, &nd has in execution ot the dooroo ptirohneed tlio 
mortgafped property himself, tho puisne mortpagoo, 
when seeking to redeem the prior mortgage, is bound 
to pay the prior mortgageo interoat at tho inortgago 
rate and not at tho deoreo rate. 

The puisne mortgagee oannot troat tho prior niort* 
gagee as a mortgagee for ouo purpose and a deoree- 
holder for auother. Ponnambala Ohbtti u. Mutuu- 
SAMI PiLLA!, 23 M. L. J. 284j 11912) M. \V. N. 1119 

291 

—— — suit. Sec Civil PKOCKDimR Code, 
1903, 0. XXXCV; Transfer of Propbbty Act, s. So. 

- —-Alteration of law. 577 

■ — ■■■'■ UsuJrU'Cfuary mortgage -- Leaee—SiihsO‘ 

i2uent execution of mulgeui lease to stranger—Uo 
change of ch iracter as lessee ^Lessor entitled /o pos. 
session 

{Jandarn Atyor, J. —\\’’here, at the time of tho oxocu- 
tion of a usufruebaary mortgage, the mortgagor takes 
a lease from the mortgagee of the mortgageil proper¬ 
ties, the position of tho mortgagor is that of a tenant 
of the mortgagee and the value of the possession is 
not changed, till the mortgage is redoemod, by the 
execution of a mnlgeni lease or by the assertion of 
any mitlyeni right in himself. Subrata Kini u. Ra- 
MAPPA Aidqr, ayi2i M. W. N. 907 265 

— — 'Usufi uctnary mortgage, meaningof —Jiforf- 
gageimohich possession is postponed to be delivered 
on a date suhseqaent to the morfgray^, interpretation 
of. 

The word "deZiuer" in section 58 does not neces¬ 
sarily mean ^‘deliver immediately" and wliore the 
mortgagor is not in a position to give immediate 
delivery of possession it is sutficient if he crives the 
right to possession though he cannot give delivery of 
possession. 

Therefore, where under the terms of a mortgaga-cleed, 
the possession, is to be delivered bo the mortgagee sub¬ 
sequent to the date of the mortgage, the transaction 
is an uaufrnotuary mortgage as defined in section 58 
of the Transfer of Property Act. 

If there is a condition in the mortgage-deod by 
which the mortgaged property cannot be redeemed 
until a certain period elapses after the date of exe- 
ontion of the deed, the deed is nevertheless a usufruo- 
tuary mortgage. Bisheshab Baehsh Singh v. Dbbi 
Bakhsh Singh 329 

Mortgf&g'GB— Compensation for improvement 

243 

Mortgragror and mortgragree— Posses¬ 
sion—Burden, of proof 913 

— , ,i» _ - -Parchase from mortgagor 

—Duty to pay revenue—Land Revenue Sale— 
Fraudnlent purchase 878 

•• ■ " ■ -Lease by mortgagee in favour 

of mortgagor for the mortgaged property Suit for 
rent of mortgaged property, maintainabUity of — Land¬ 
lord and tenant. 

If a mortgagee chooses to put the mortgagor in 
possession of the mortgaged premises on payment of 
rent, the mortgagee is at perfect liberty to recover 
the arrears of such rent as arrears of rent, and it is 
not iMOSSsary for the mortgagee to inolnde these sums 
in a suit upon the deed of mortgage. Mahaobi v. 

Bhishan 424 

IVIOSC^Ue— Bight to worship 386 


Muhammadan LawSujnrs of Kimrian 

21 

-— ■ — --A'<nijar« of Jagadhri 214 

■ ■ ' ■ " Jfas/ma 857 

' ■ - Shuiffci —Lifo-ostate 689 

— ■ —Custom — }(nhamma- 

dan family adopting llindii nmrship — I'emnlos, rights 
of —Esloppel-^Ueprcsontation by males. 

A Muhamm itlau family, governed I)y Muliamtniidan 
Law, aduptod tho iiindu rutigiuu iu matters of wor¬ 
ship. 

Thoro was no ovideucu of any uiistom in the family 
by which tho Muhammadan Law iu rospoct of do.sconb 
of property had boon altorocl or varied: 

ileid, 1 1) that tho family did not cease to bo govern¬ 
ed by Muhammadan Law in matters of suocession; 

(2> that tho females succeeded to proprietary inter¬ 
est in accordance with tliac law. 

Iu tho absence of any proof or auggosbion that 
pnrda nashin ladies of a family have misled, by word 
or oonducb, any alienee fi\>in tlie male tnetuhers, the 
moro fact that tho ladies loft the managomont of blie 
property in the liand^ of males is insiidicient to show 
that tho malo members represented the females or 
that tho latter are estopped. Azima Bibi u. Sua.uala- 
NAND, 17 C. W. N. 121; 13 M. L. T. 159; (1913) M VV. 
N. 125; 11 A. L. J. 169; 17 0. L. J. 303 758 

- ———- Gift —Acceptance—Oijt by 

yegistered deed—Formal possession—Undivided pro- 
pertij—Elfert of transfer of possession —^a.3ha,a,— 
Wakf — iVritten instrument not necessary—Trusts Act 
(Hof 1882), ss. 1, 5. 

The Trusts Act does nob affect the rules of Muham¬ 
madan Law as to wakf. 

Tlioreforo, it is not necessary to execute an instru¬ 
ment in writing in order to create a valid wakf. 

A gift under tho Muhammadan Law is not invalid 
merely because there is no formal acceptance by the 
donee at the timo of the execution or registration of 
the deed of gift. 

It is not necessary for the validity of gift that tho 
signification of the acceptance must be at any parti¬ 
cular moment of the transaction- 

A declaration by the donor in the deed of gift 
that possession has been given binds the heirs of 
the donor and possession once taken cannot be 
invalidated by any subsequenb change of possession. 

In the case of a gift of undivided property posses¬ 
sion given and taken under sneh gift effectually trans¬ 
fers such property. 

A gift by a person by means of a registered deed, 
in favour of his sons, wives and grandson, as to 
property of which the donor was in joint possession 
with the d'lnees and of which he made over entire pos¬ 
session to the donees, is valid under the Muhammadan 
Law. Nur Mohammad v. Bhagwam Das, 106 P. R. 
1912; 31 P. L. 11. 1913 857 

I I -IVIOSC|U0—Bt'pbt to wor¬ 

ship—Religious institution—Right to offer prayers— 
Right to recite Koran. 

Every Muhammadan worshipper has the right both 
to offer prayers and to recite the Koran as a part of 
his right of worship in a mosque-. 

There is nothing to prevent a worshipper from re¬ 
ceiving at the mosque money offered to him there by 
others or from distributing sweetmeats. But no wor- 
shipner can claim to use the mosque as of right for 
suoh purposes. Mothala Kandi v. Palli Vbetil 
Abo Baker, (1912) M. W. N. 1059 38Q 
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nfluhamtnaclan Law—coccid. 


Pbe-bmption. 


Pre-emption. See 


ship how determined 


ment not necessary 


Succession to trusteo- 

124 

-Wakf — Written instru* 

857 

-Waqif )irtf owner of pro¬ 
perty at creation of waqf—jVo Kubseqiient rntiiiroHon 
hy real owner—Palidity of waqf. 

A Mnhammadan made a waqf of propevt}' of 
which he was nottlie owner at tlio time of tlcMlicution. 
The true owner did not ratify tho waqf. 

Held, that the wakf was inv’altd under the Muham¬ 
madan Law. Nasir-ud-din' v. BallaBh Das, 10 A. L. 
J. 60i;35A. 608 471 

-by user—Par.mb 

Land Revenue Act (XVII of 18fi7J, s. 4,i—Record of 

Rights. 

Where a graveyard eslstcd from time immemorial, 
in which the Muhammadan community of Multan used 
to bury their dead, and in the Record of Rights of 
the last Settlement, the said graveyard was described 
as in the possession of the Muhammadans, and as 
ghair mumkin kalri.'ttan:” 

Held, (l)thab tho entry iu the Record of Rights was 
conclusive under section 44 of tlio Punjab Land 
Revenue Act, 1887, and that the lan<l in question, being 
a graveyard was xvakf by user, if not by dedication; 

(dj that land unoccupied by graves within the area 
of the graveyard could not bo held to bo private 
property. Codbt op Wards v. Ilahi Bakosh, I P. W. 

N. 270; 17 0. L. J. 36C; 27 P. R. 1913 744 p. C. 

“t: --- -Widow’s possession %n 

heu of doxoer-Rtght of husband's heirs to oust 
hew 

Where the widow of a decAased Mahomedau is 

proved to have obtained possession of her husband’s 
property after his death poaoefully, quietly and with- 
out fraud m lieu of her unsatisfied dower-debt. his 
legal heirs are not entitled to oust her imfi \ 

- -Will—Naikin 834 

/ ' ,^Peohate not reauxred _ 

quest exceeding one-fhird of testator’s properIg-Mi 

!”’Vtest-Letters of Adininltratiou ol 

tamed by heir after testator's propertu dealt irifh ; 

-PrlhlteTd"lf *’■*' Effect of such LeHcrs 

42 43 « ss. 

It is not necessary for the executor of a deoeasn.I 

Muhammadan to take out Probate, aeceased 

A Muhammadan can make a Win t* t 

Also a bequest to a person entitled to inherit ia rnhl 
unless the other heirs elve D.oi.. ^ inneiit is void 

testator’s death to ics tifking effect 

ha^’dtTt wiirnenruTopaLl^- 
oi Adrntirs- tt’.a&rb?- tti 

properties other than those dealt wi?h bT the° 

onto, hUn.vo Ln Man.n 


IVlurCier*. •‘VfV Pexaf, Code, ss. 299 to 304. 
Mutation entries -object— Nature of inquiry 

_ Posscssion^TItle—Record of Rights, object of— 

Inheritance casc-f -Transfer cases—Sttmrnary inquiry 

—Customary Law considerations — Punjab Land 

Revenue Act (XVII of ISb?), ss. 31 (4), 36 (1 37 

(/?), 44 —sllinor, contract by, void—Contract Act \IX 

nf 1872', s. n— Infcrpretnfioxi of statutes — Intention. 

In construing stiitiitea. no matter what the inten¬ 
tion of the Legislature may have been, the Courts 
aro bound to follow tho ivording of an enactment and 
to disregard evidence as to intention, when inoonsis- 
tout wiih the language actually used in the Act as 
passed, if the latter is clear and unambiguous. 

Tho Record of Rights is a record of titles and not a 
record of possession. Mutations are nob to follow 
possession in all disputed cases but should be based 
primarily on title. 

The procedure of the Revenue Officer in dealing with 
mutations is determined by tho nature of the mutation. 
If tho propo.sed entries are agreed to by all the par¬ 
ties interested therein or are supported by a decree 
or order binding on these parties, possession may be 
disregarded. In disputed cases, the facts as to posses¬ 
sion are relevant to tlie decision of the dispute, but 
they are relevant not for the nurpose of making' 
mutation follow possession, but for the purpose of 
ascertaining whether facts are proved or admitted to 
have occurred which would justify a variation in the 
existing Record of Rights. 

Tho extent to which possession or the absence of 
possession should be regarded as proof, for mutation 
purposes, that a fact has or has nob occurred, depends 
mainly on whether the case is one of transfer or of 
inheritance. 

In succession cases, a mutation of some sorb must 
bo effected; there is in these cases no such thing as a 
rejected mutation; the dispute is between rival heirs 
In disputed cases of inheritance, comparatively little 
stress should be placed on possession as it is not true ■ 
evidence of right. 

Iu disputed cases of transfer, the issue is not only 
what the true entry shall be, but whether a new 
entry shall be made at all or not. In such cases, pos¬ 
session counts for a very great deal. 

Investigations in mutation proceedings should be of 
a very summary character. In transfer oases, where 
anything more elaborate than a summary inquiry is 
necessary to decide whether a fact is proved to have 
occurred, it will be best to refuse mutation and refer 
tho parties to the Courts. In inheritance cases, where 
a new entry must be made, the scope of the inquiry 
must be left to the discretion of the mutation officer 
but it must necessarily be summary. 

A minor is incompetent to enter into a contract and 
a contract, one of the parties to which is a minor, is 
not merely voiflable but void and cannot be validated 
by the transfer of possession. A transfer by minor, 
even if accompanied by possession, should not be 
followed by mutation. 

A mutation of sale should not be rejected merely 
because the mutation officer considers that the vendor 
has exercised a power of alienation opposed to his 
Customary Law. 

When possession has taken place in pursuance of 
such transfer, the mutation officer should sanction 
mutation irrespective of Customary Law consider¬ 
ations. Ghulam Muhammad v. ilfusammat Zbivaro, 
5 P. R. 1912 (Rev.); 35 P. L. R. 1913 ?79 
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Nalkln—idoptisn of daui}htera~“ Will —C?o»s^r«o • 

Hon—Pwaona doaignata —Pmeiico— Laio or 
Muhammadan Law. 

il., a profossioaat prosHtuto of the class known 
as NaikinSi made a Will in fa70ur of R, n daughter 
of one of her near relatives. The Will declared 
that as the testatrix had no issue of her own, she 
had adopted fi., but in the subsequent passages 
of the Will, sometimes the adjectival phrase 'adopted 
daughter* occurred, aud sometiihos ii; did not Ov'cur 
in relation to the name of B, B. claimed the pro¬ 
perty of A. as her adopted daughter and also us 
2 >ersona designala under tho Will: 

Heldt that the adoption was invalid; 

(2) that according to the Will, D. vvas not to take tho 
property as being the adopted daughter, but that 
B. was the adopted daughter and was to take the 
property because she was the special object of A.’s 
bounty. 

Where in a case, there is no specific evidence to 
show whether tho parties are to bo reckoned as 
Muhammadans or Hindus, but from the ver> beginning 
of the litigation to its appearance in the High Court 
in second appeal, the assumption, which throughunt 
was accepted by both parties, was that they were to 
be governed by Muhammadan Law, tbe High Court 
would not allow any of the parties in the second 
appeal to disturb that assumption. Hira NAittEX v. 

Badha. NaitkiN, 14 Bom. L. R. 1129; 37 B. 110 834 

Neg'l!grenC6 —Damage done to crop by animal 

899 

■ ■ ■- - — when amounts to misconduct 

544 

Negfotiable Instruments Act (XXVI 

of 1881 ),s. 20 -Blank promissory-notey suit on 
—Payee's name not filled in—Endorsemenc. 

A payee can fill in a blank inchoate instrument and 
sue on it himself after filling it or endorse it to some 
one; but no decree oan be passedon a blank instrument 
not containing the name of the payee-, nor is such an 
instrument transferable by endorsement, fit. N. P. 
L. Firm v. Kibwan Gyan, 5 Bur. L. T. 162 915 

----- ' SS. 35i 37 f 33— A’h- 

dorsevy liability of. 

An endorser is liable to every subsequent holder in 
case of dishonour by the drawer, provided he has 
received due notice of his dishonour, unless (») there 
is a contract to the ontrary or (6) he e.xpressly 
excludes or limits his liability in the indorsement 
itself. 

He is liable as a surety for the maker, but he is 
also, iu the absence of a contract to the contrary, 
liable as principal to his endorsee. A holder having 
duly presented the instrument and given notice of 
dishonour is not bound to sue the drawer before he 
sues his immediate indorser; he has a right at once 
to sue the indorser without impleading the drawer in 
the same suit. Somasdn'daram Chbtty v. Lakshman 
Obbttv, S Bub. L. T. 173 951 

-SS. 37, 38 931 

-S. 79 309 

-S. 87 — Material altera¬ 
tion—Private International Law. 

A suit was brought upon two documents executed 
In Mysore, and not stamped according to the Stamp 
Law of Mysore, and) Conseiluently, were inadmissible 


Negotiable Instruments Act —conoid. 


in ovidonoo and could nob be aobod upon there. Tho 
doenmonts wore tloacrihod in tho plaint as bonds, 
but in tho dociiinonbs tlicmsolvos, they wore {losoribod 
us jjromissory-notosi tho docuiiionts woro torn in 
sovoial placos aiul luwl boon piocod together in such a 
mannor that tho naino of tlio payee and tho words 
“or order” wero missing with tho result that tlio 
documents could bo described us boiuls: 

Held, that tills was an alteration of a material 
character, whereby documents, which could not bo 
sued upon in the only Court where any suit upon 
them was likely to bo maintainable, wore converted 
into documents which could bo suoil upon, and that, 
apart from tho o.vpross provisions of section 87 
of the Negotiable rnstrurnents Act, the suit on those 
doenmonts must fail. 

Tho question whether tlio plaintiff’s suit, which was 
not maintainable in Mysore owing to tho failure to 
conform to the Stamp Law there, was maintainable 
in India, considered. Laksh.mammal u, Narasimha- 
RAGHAVA Iye.voar, 12 M. L. T. 333 231 



.-W. P. Rent Act (XII of 1881), 
s. 209 914 


N,-W. Ry, Tariff Rule No. 464 (V) 

Notice* See U. 1*. Court oi' Wards Act. 


—Appeal dismissed in absence of both parties 
—Restoration 292 

- of prior mortgage 931 

- .—Pledge of deposited goods 663 

—Suit for injunction against public officer 

876 

~»Suit against Railway Company—Modes pres¬ 
cribed by rule 419 

Oaths Act (X Of 1873), s. 10 —Oith taken 

in absence of other party. 

The defendant offered to bo bound by the oath of 
plainuff taken in the mosque on the Koran; the parties 
went to the mosque but defendant refused to hand 
over the Koran to plaintiff. Next day plaintiff went 
to the mosque with a Court peon iu the absence of 
the defendant aud took the oath as agreed. The suit 
was decreed- Dar Bu.x v. Dar Mrah, o Bur. L. T. 

165; 6 L. B. R. 60 930 

— ■ -- SS. 11, 13—Agreement to abide by 

oath of opponent—Imposition of fresh conditions at 
time of taking oath —Right of party agreeing to take 
oath to enforce original agreement. 

Where one of tho parties to a suit agrees to 
abide by the statement made on oath by his 
opponent, but at the time of taking the oath, the 
former imposes fresh conditions as to the form of 
taking the oath, the party agreeing to take the 
oath has a right to enforce the agreement originally 
entered into by the party offering to abide by the 
oath. If he takes the oath according to tho 
original agreement, the evidence so given will bo 
conclusive aganist the other party. Thukku Godn^ 
DAN V. Kuppadda Goundan 339 

-S. 12 339 


Occupancy-holding*, see Lanpcorp anp 

Tbna,nt. 
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Occupancy rig’hts— Twisfor — Traasforee 

in possession—Suit fot* declaration—Defondaut ad- 
mittioK transfer by lease—i’laiutifl pleadin'' sale 

889 

Occupancy-tenancy. See ec?.NJAB tb- 

NANCY Act. 


— ■ - , transfer of—Civil Proco~ 

dure Code {Act V oj 1008),ss. 10^, llo —Small Caune 
huif.—Second ai>i)eal^Revision — Atonetj’hond and 
lease of holding. 


P. executed a bond in favour of J. for Rs. 400 and on 
the same day gave him a lease of his occupancy hold¬ 
ing in \7hich it was provided that the rent was to bo 
retained by J., on account of interest payable under 
the bond. J., having been ejected from the occu- 
pancy holding, brought a suit for the recovery of 
Rs. 400 due under the bond. The Munsif dismissed 
the suit, but the District Judge on appeal decreed the 
suit. Defendant preferred a second appeal: 

Held, (1) that the ti ansuction carried out by means of 
the two documents, viz., simple money-bond and the 
lease of the occupancy holding, was illegal and the 
plaintiff could not sue for the recovery of the money 
duo under the bond ; 

(2) that as the District Judge had decreed the 
plaintiff’s suit in appeal and as the suit was one of the 
nature cognizable by the Small Cause Court, no second 
appeal lay to the High Court; 

(8) that as the District Judge had not failed to ex¬ 
orcise a jurisdiction vested iu him orexeroised a juris¬ 
diction not vested in him or acted in the exercise of 
his jurisdiction illegally or with material irregularity, 
the High Court could not interfere in revision. 
PoORAN SlNQH V. JAI SiNOH 522 

Occupancy tenant — Rent — Crop-share— 
Gross annual produce how determined—Appraise¬ 
ment—Admission of defendant 943 

Official liquidator, appointment of 853 

Othldar —Pre-emption 337 


Oudh Rent Act (XXII Of 1886), s. 3 

cl. (6) 334 

---s. 127 464 

Pakka Adatia, po$Uionof—Suitby?8.kka. Adatia 

— Wagerxng, defence of-^Evidence~Surrou7iding dr- 
cumstances-Interrogatories, questions to be asked. 


A pakka adatia is a person who enters into 
contract of employment with his consoituent 
reward. He obtains instructions from his die 
what contracts to enter into. But, general 
speaking, the constituent is not concerned with tl 
method in which his instructions are carried out 

In the Bombay Presidency, it is open to the cons! 
tuent to prove, m a suit by the pakka adatia, that tl 
contracts made by the latter were wagerin- co 

A party relying on the defence of wagering mu 
prove that at the time the contract was entered int 
It WM the common intention of both parties neith. 
to give nor receive delivery, but merely to pay 

receive differences according to the market-rate at tl 

due date. In determining: the question what w; 
the common intention of parties at the time of tl 
contract, the Court can look to the surroundinir c 
cumstances, as it hardly ever occurs that there 
direct evidence of a common intention to wager 


Pakka Adatia— concid. 

.\ parly discovery by interrogatories is 

eiuiii-.'d CO put. questions for the purpose of extract¬ 
ing fro7n his opponent iuforraation as to the facts 
material to the questions between them, which he 
has to prove on any issue raised between them, or 
for the pirpose of securing admissions as to such 
facts in order that expense and delay may be saved 
or to destroy his opponent’s case or to support his 
own cose. 

TIi( 7 more fact that the questions would be admis* 
siblo in cross-examination of a witness, does not make 
them gooil as interrogatories. 

Interrogatories must not be e.xhibited unreason¬ 
ably or vexatiously, nor be prolix, oppressive, un¬ 
necessary or scandalous. Nor should interrogatories 
be allowed which are sought to be administered 
obviously for the purpose of fishing out a case- 

In cases ivhere the defence of wagering has been 
set up, the party setting up this defence should not 
be allowed to interrogate his opponent generally as 
to his business transactions apart from the particular 
transactions in suit. It is manifestly unfair to com¬ 
pel a man to disclose his general dealings on the 
chance that thereby his opponent may discover some¬ 
thing which will support las case. Buagvandasv- 
BuR.roRJi, 14 Bom, L. R. 807 152 

Pa.nchnarTia —Destruction of rough drafifc— 
Offence 1003 

Pardanashin lady —Mortgage-deed execut¬ 
ed by lady—Presentation for registration—Validity 

274 

--— — - ' 'Hard terms of mortgage. 

An Indian lady, who does not ordinarily appear 
in public, but goes about the Bazar to make pur¬ 
chases for the household, can hardly be described 
as varda nashin in the strict sense of the term. 

Such a lady cannot be relieved from a transaetiou 
on tho ground that its terras are unusually hard) 
particularly where she had the opportunity of taking 
independent advice. Ram Ditta Mal v. SaraU 
Devi, 167 P. W. R. 1912; 190 P. h. R. 1912 243 

P^**don. See Criminai. Procbdurb Code, s. 337. 

P^**tltlon. See Hindu Law—Partition. 

^ ^ See Hindu Law-Separation 390 

■ 'Private partition found to be fraudu¬ 
lent—Suit for fresh partition—Exclusion of plaint¬ 
iff—Limitation 10 

' “-Revenue partition—Date of effect 

144 

" suit —Decree declaring right to 

partition—Actual partition not effected—Execution 
of decree barred—Subsequent suit for partition 

955 

-* - ‘linal decree in the first instance 

--Decree for possession of share, whether executable. 

1 here 18 no reason why in a partition suit, where 
the claim is for a certain share in joint property, affnal 
decree should not be passed in the first instance, 
especially where the subject-matter of the suit is a 

share can be ascertained without 
dimculty m execution. 

A decree in a partition suit directing the plaintiff 
to receive possession by partition of a definite 8hai*e 
in a house is not merely declaratory and is capable of 
execution. Sultan Singh c, Bahadur Sinoh, 246 P. 
li* R. 1912 390 
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Partition Act (IV of 1893), s. 10 - 

aj)j)2i'ea6{ti wUero firiiftiniiiart/ decroo has 
»iad9. 

Seotioa 10 of Aot IV of 1893 is applicablo to a CI18U 
wh6ro a preliminary ileoreo for partition has been 
made but the float partition has not beou ofTootod. 
Skpahdar Khan Santhoji v, Badi Ui, 12 M. L. T. 
S87j (1912) M. W. N. 943 284 

Partnership in husiwas—Business hroitijht fo 

end —Adjitstment of accounts —Dissoiitfion of partner- 
ship—Separate suit to recoeer sums which one part¬ 
ner may hare realised. 

Where two parties had been partners in a busi¬ 
ness which had been brought to an end, and the 
only dispute bet\ve^n them, is with reference to 
the dirision of the property, that dispute can 
only be finally settled in a proper suit for dis¬ 
solution of partnership and for adjustment of ac« 
counts. It is not desirable that each of the parties 
shonld proceed by separate suits in ord«r to recover 
from the other any sums due to the partnership 
business which he alone may have realised. Kam 
Ghandra Pat, v. Krishna Lal Pal, 17 C. W. N. 35i 

600 

Party. See Civil Procedure Code, 1903, 
O. XXXIV} Misjoinder of parties; Transfer of 
Property Act, s. 85. 

, addition of 641 

— Necessary and proper party—Distinction 
between 921 

. not allowed to set up procedure successfully 

objected to by him 420 

■ ■ ■■■ -—Not signing or verifying pleading 680 

,-^gait to establish mortgage by second 
mortgagee—Mortgagor necessary party 87 

-waiting to be produced as witness by op¬ 
posite party 363 

■ " -not allowed to assume inconsistent posi¬ 
tions 936 

. .Suit by landlord to eject purchaser from 

tenant—Whether tenant necessary party 603 

■ ' i.t- — —Hindu Law ~ Joint fan\ily business—Suit 

onbueir4es8 contracts—-Necessary parties—Minor mem¬ 
bers—Plaint—Amendment—Development of original 
cause of action—Date of institution of suit. 

It is not necessary, in the case of a Hindu family, 
to join in a suit npon a business contract the minor 
members of the family who in face take no share in 
the basiness which is carried on on behalf of the fami- 

ly. 

The only necessary parties are those who actually 
contracted with the defendant. 

Where the allegations introduced in a plaint by 
amendment are mere development of plaintiff’s posi¬ 
tion and original (sause of action and do not introduce 
any new cause of action, the suit must be taken to 
have been instituted on the date of the original 
Dlaint. Lalji Nensey v. Keshowji, 14 Bom. L. R. 840 

193 

■■I ■■ —Mitakshara father, mortgage executed by — 

Only eon minor at date of mortgage—Mortgage exe¬ 
cuted before advances made —Sums borrowed for 
family purposes—Suit on mortgage — Son made party 


Party —conoid. 

dofrmiant —Itnihitity of to he snctl on niortg/hji’ — 
Dth'rt'c against son—Mortgiigec unable to prove item 
iw^HUutvd on {amity purvosv -Inabitity of son to 
prove item boiroivvtl for immoral iiurposv — Dvbt of 
father biudiiiy on son -Altenition of law —Proeediire 
in mortyaye suit - Joinder tf defvndant—Transfvr of 
Property Act (IV of I3h2>. 

Tiio pluiiitUTs aiioil on a iiiortgngo-botid o.vociitoil by 
J., ami they nnnlo lii.s only sou It, who was a 
minor at tho d itiMif tho mortgago, a delVmlant in 
tho suit. Tlio sums oovcroil liy tlio bond wore ox- 
ponded on legitimate family purposes; but tho mort- 
gage winoxocnted hoforo the iidvanco.s were niado. 
J. and ft. forinod a Mitakshara joint faniily, ami the' 
mortgage purported to charge the entire ’interest in 
tho property nioitgaged; 

Uehl, that J., as the managing member of the famih' 
had implied authority to e.xeciiro the mortgage so as 
to make it unimpeachable by Ids minor son against 
whom as well us against Ids father, the mortmt-e 
could be enforced. ® ® 


Tho plaintiffs were unable to show how an item of 
lls 600 was expended ami the dofemlunis refrained 
from throwing any light on the point: 

ifcM, that as tho defendants failed to show that 
the item was used for an immoral pnrpo.se, it was a 
debt of the father binding on tlie son, and he could 
not be permitted to redeem tlio mortgage except on 
paying the Hs. 600. 

After the passing of tho Transfer of Property \ct 
a mortgagee mast, in a suit on a mortgage of the 
joint property of a Mitakshara family executed by 
the father, join as a party tho executant’s son though 
lie was a minor at the date of tlio instrument. But 
it was not necessary to make tlie son a party to such 
a suit before that Act was passed. The son’s remedy 
was that he could sue to recover the property 
provided ho could show that the debt was con¬ 
tracted for immoral purposes and the purchaser had 
notice that they were so contracted. Bissonath Pro. 
SAD Malita i'. Brindesri PnosAD SiNOII 577 

--- Record of Rights-Suit for declarution that 

plaintiff not tenure-holder but raiyat—Coa)-t adding 
persons recorded as vaiynis, as defendants—Plaintiff 
not prejudiced—Persons recorded as raiyats, whether 
necessary parties. 


Tlie plaintiff sued fora declaration that he was not a 
tenure-holder as he bad been described in the Record 
of Rights, buta ratyaf. Tho Munsif, during the hear, 
ingof the case, thougfit it desirable, in tho interest of 

justice and to prevent a multiplicity of suits to add 

suo motu, as defendants the persons who had been re. 
corded in the Record of Rights as raiyats of the land 
under the plaintiff as tenure-holder. Tlie plaintiff's case 
was that th.se persons were mere tenants-at-will: 

Held, (1) that as bythelaw the status of the tenants 
under the plaintiff was made to depend on his status 
they were as vitally interested in the Record of Rit^hts * 
as he himself and were proper parties to the suicr ’ 

(2) that the order did not prejudice the plaintiff 
in any way and that, therefore, it should not be set 
aside. Digambar Nanda v . Secretary op State 16 
C. L. J. 881 Q ■ *7 
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Patni Reg’ulation (VJJS of 1319), ss. 

9, 13 CL (3) ~P>nj.ncnf of }>:ilni rt'nt h>, 

darpatiiiclar—iVo dari»atai ot fh-‘ ttm ' 

Payment from private fnn'l -Po-i.<c.-:.-iion taken 
(iarpatnidai- -Suit for nrrean r.f <1 u- >:irni rent—\:t 
off, whether can be claime l bn clarpatnidar n-ith mt 
rendering account—Eviction hij l-imUord—Sn'^pcixion 
of rent—What it> nere!i.-iarij to cowititnte eviction - 
Actual physical expulsion, it necessary—Mesne pronfs. 
decree for, obtained by evicted tenant, whether revives 
claims for rent—Ddaultinj putiiidar purrhnsino 
tenure—Evicting darpatnidai — of dar- 

patni. 


The plaintiffs wore tiie pitniilars atjil tho dofotidants 
darpatnidars under them. The defeadaiiO, to pve- 
sorv'o their own interest, made certain payments to 
save the patni from sale for arrears of renc under 
Regulation VIII of 1819, section 13. While mak¬ 
ing tho payments, the defendants stated tliat the rent 
duo from them had been paid iu full and that what 
was paid was an advance from private funds. They 
thou obtained possession of the patni taluk. The 
plaintiffs brought a suit for rent in respect of the 
darpafni. The defendants did not offer to render au 
account of tho sums collected by them during their 
possession of the tenure but asked that the amount 
sought to be recovered by the plaintiffs maybe set off 
against the amount deposited by them: 

Held, that the defendants’ plea must be overruled, 
that they could not drive the plaintiffs to a separate 
suit to determine whether they had or had not by 
means of their possession already realised the amount 
advanced by them, and that the defendants wore nob 
entitled to claim a set-off. 

The principle of law is that a landlord who has 
evicted his tenant is not entitled to claim rent from 
him in respect of the period of eviction. 

To constitute an eviction within tho moaning of 
the above rule, it is not necessary that there should 
be an actual physical expulsion from any part of 
the premises; any act of a permanent character done 
by the landlord with the ioteotion of depriving the 
tenant of the benetit of the enjoyment of the demised 
premises or any part thereof will operate as an eviction. 

The fact that tho evicted tenant has obtained a 
decree for mesne profits, does not revive the claim 
for rent which was extinguished by reason of the 
misconduct of the laudlord, the decree for mesne 
profits in his favour does not necessarily restore him 
to all the advantages he would have enjoyed, had his 
possession not been illegally disturbed. 

A defaulting patnidar purchased in the name of 
another person, tho paint in arrears, in contravention 
of the express provisions of section 9 of the Patni 
Regulation, and took possession of the dar^patni tenure 
in the name of the ostensible purchaser: 

Held, that the painitlar was nob entitled to annul 
the ilar-patni tenure created by himself and as he, 
under colour of law, evicted the ciar-paint'dar, he was 
not entitled to get any rent from the latter for the 
period of dispo-session. Kai^asand Sinoh v. Jarao 
Kumari, 17 C, L. J. 96. 238 


-S. 13 Cl. (3) 378 

“ ■- ■ S* 14 —Collector's power 

to determine sammarily rent of tenure then pay¬ 
able—No power to determine rent payable in future 

504 


Patnidar. See Lakd Acquisition*. 

Pattadar, mortgage hy —Relinqu'.shment—Decree 
and. s'dr by jnortgagei after relinquishment, whether 
id,ids neiv pactadar—Contract Act (IX of 1872.), ss. 
(i 70 —.l.?s'mmcnf paid h>j mortgagee—Right to 
recover. 

^1., lo whom the Government granted a patta, exeout- 
p(l a mortgage to plaintiff and later on relinquished 
tho land to the Government, who subsequently grant¬ 
ed a pnfta to the defenrlant. After this the plaintiff 
sued on tlie mortgage after the relinquishment by A., 
got a decree, purchased the land covered by the 
patta in execution and obtained a patta from the 
Revenue Authorities, 

In a suit by the plaintiff to recover the land from 
the defendant on the strength of the patta granted 
to him: 

Held, (1) that as A. relinquished iu favour of Gov¬ 
ernment before the plaintiff instituted the suit on the 
mortgage, tlie plaintiff’s decree and sale could give 
him no riglit to recover the land against the de¬ 
fendant, who claimed under a title granted by 
Government; 

(2) that the plaintiff could not recover from 
the defendant the assessment paid by him after 
he got his patta, booauso he did nob make the 
payment on defendant’s behalf. Moolikti Vicerana 
Gown i*. Devarinti Dhima Reduv, 12 M. L. T. 261; 
(1612) M. W. N. 880 253 

Penal Code (Act XLV of I860), ss. 10, 

352, 354 - Qirl si.v years old — Assault' with 
intent to outrage modesty -Woman. 

The accused took a girl six years old to his room; 
he made her lie down and he lay on her. The girl 
screamed and ran away: 

Held, (1) that the girl, though young, was a 
^'woman” for the purposes of section 354 of the 
Penal Code; 

(2) that the facts amounted to an offence under 
section 354, and that the accused should be convicted 
of that offence. E.mperor u. Tatia Mahadev, 14 Bom. 
L. R. 961; 13 Cr. L. J. 888 794 

---s. 34 1001 

---ss. 85, 86, 387, 393- 

Drunkenness —Particular knowledge or intention 
necessary to corustitute offence—[mputation of 'know- 
ledge to voluntary drunkard—Intention—Burden of 
proof—Presumption—English law—Extortion — At¬ 
tempt at robbery. 

Tho general presumption of law is that a man is 
taken to intend the ordinary and natural oonsequenoos 
of his acts; if a drunken man relies on his drunken¬ 
ness as absolving him from a crime, he must show 
tliab his mind was so affected by t^e drink, he had 
taken, that he was incapable of forming the intention 
necessary to constitute the offence charged against 
him. 

The effect of tho omission to make any ezpiess 
provision, in section 86 of the Penal Code, regarding 
the intention which is to be attributed to a voluntary 
drunkard committing an act, which is an offence when 
done with a particular or specified intent, is that the 
question of intention is left to be dealt with, on the 
general principles of law, which are the same both in 
India and in England. 

The drunkenness of an aooused person at the timo 
that he committed the act charged as an offence ma^ 


roi, acvii] 
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e and should be taken into oonsidoration on the 
[UeatioQ whether he did the act with the intention 
leoessary to oonst'tute the ofFonoo ohnrprod. The 
aw does not require that the intention, which would 
K) aaorlbed to a sober man in uounectiou with nu 
kOt, must neoessarily be ascribed to a drunkon man 
vho does the same act. 

Section 86 of the Penal Code Rires tho drunken 
nan the knowledge of the sober man when judging of 
lis action but does nob give him the same intention; 
t does not render him liable to bo dealt with as if ho 
[lad tho same intent. 

A. went up into £.’s house having a dnh in ouo 
hand. He called oat to B. that if B. did not give 
tiim money, he would out B. and his wife. D. and 
iiis wife were in an inner room, the door of whioh was 
)losed against A. A kicked at it and slashed it with 
his dah but the door did not give way. A then wont 
bo the door of another room; he kicked at it and 
slashed it but when the door opened, A. fell down. 
Meanwhile B. and his wife had Hed through the back 
part of the house. B. assembled a cumber of villagers 
hut when they approached the house, A. fled away. 
He was, subsequently, found in his father's house lu a 
drowsy condition. 

A. was charged with having attempted to com¬ 
mit robbery armed with a deadly weapon. 

It was ascertained that A had been drinking toddy 
before the commission of the offence. 

His defence was that be was drank aud did not 
know what he did. He was convicted under section 
398 of the Penal Code : 

Held, (1) that A. was not so drunk as to be incap¬ 
able of forming in his mind the dishonest intention 
necessary to constitute the oSenco of extortion in 
case his demands had been acceded to; 

(2^ that 4. was guilty of an offence under sec¬ 
tion 387 of the Penal Code; 

(3) that as at the time A. uttered his threat to B. 
and his wife, the latter were inside a room, the door 
of which was shut against A., who could not get at 
them, it was doubtful whether the conditions neces¬ 
sary to constitute the oSence of an attempt at rob* 
bery were fulfilled in the case, and that A. should 
have tbe benefit of this doubt. 

Per ffartholl, /.-—To form an intention, a man must 
necessarily have the requisite knowledge to do so; 
but, if he has certaiu knowledge, he must, to form 
an intention, go a step further than having such 
knowledge. 

Per Young, J. —In most cases, intention has to be 
inferred from the nature of the acts done and from 
all tbe circumstances of the case. If a drunkard by 
reason of his drunkenness does not know the nature 
of his act, he cannot be presumed to have intended 
the oonsequenoes of that act. Therefore, in cases 
where an act is not an offence at all unless it is done 
intentionally, drunkenness is an excuse. 

A drunkard is often fully conscious of what he is 
doing and what are the natural oonsequeuoes of his 
acts. If be fails to prove that owing to his iotoxica- 
tiou, he had not the same knowledge in relation to the 
offence as he would have had if sober, then section 
86 will not apply at all and an intention will be pre* 
sumed or not just as it would be in the case of a sober 
man. Noa Ton Baw v. Bmpbror, 5 Bor. L. T. 175; 
79 0|t. L. J. 664| 6 Ij. B. B, 100 300 
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-- -S. 97 — Private do/onre, right of— 

Drfrncc of property ami body-Rcmtomtblc force to 
defend poseension. 

No person can tako tho law into his own hands 
and forcibly recover possession. 

But the law allows every person to u.so reasonable 
force to defend Ins possessions from a trespasser. 

Whoro .1, as owner of cattle, is in posg(?asion of 
the cattle and /?. endeavours to dispossess him by 
trying to seize the cattle, tlie right of private defence 
exercised by A. in such a case is in reality a right 
of private defence of the body, though exercised 
witli the object of defending property. Emperor v . 
Gor.siiAJi, 6 S. L. R. 121; 13 Gu. L. J. 76Q 78 

-s. 99 76,1001 

-s. 100 1001 

S. 147 585 

s. I47-V iolence against inani¬ 


mate object 


S. 143 
S. 149 


54, 1001 
54 


S. 1 49 — Unlawful axseinhly — 
Offence in purminnre of common object —Know'.edje 
of individual meinher.i. 

The word "knew" in section 14,9 of the Penal 
Code indicates a state of mind at tho tims of tlie 
commission of the offence and not know1e<lge ao* 
qairod in the light of subsequent events. 

The offeree, for which members of an unlawful 
assembly can be convicted as being in pursuance of 
the common object of tho a-'sombly, tnust so 
probably flow from the prosecution of the common 
object that each member might antecedently expect 
it to happen. Imperator u. Khamiso, 6 3. L. R lOl- 
13 Cr. L. j. 776 408 

- SS. !82, 21 I — False informa¬ 
tion to Police. 

The offence of laying false information to the 
Police falls under the first paragraph of section 211 
as well as under section 182 of tho Penal Code. 

BARKATur.LAH u. Sadho Kalwar, 10 a. L. j. 429' 13 
Cr. L. J. 855 791 

■ ■ ■ ' SS« 182, 21 I — False charge, 

bringing of, before Police—RecoTn7nendation by Police 
that informant should be prosecuted — Prosecution of 
informant and conviction —Irregularity- Criminal 

Procedure Code {Act V of \.^9S),ss 195,532, 537 — 

“ Complaint". 

The appellant lodged information before a Sub. 
Inspector of Police that certain persons had beat him 
and set fire to a house. The Sub-Inspector on in. 
quiry did not believe the story and recommended 
that the appellant might be prosecuted under sec¬ 
tions 182 and 211 of tho Penal Code. 

Tbe prosecution of the appellant was then directed 
by a Deputy Magistrate. A preliminary inquiry 
was made and the appellant was committed to the 
Court of Session and convicted under section 211: 

Held, that even if there was any defect in the 
initiation of the proceedings in the original Court, 
Still when th© accused had been committed fpr trial 
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to the Court of Session, a conviction by that Com t 
couUl nob be set asMe simply on the prronml of some 
irrepularibv in the commitment pioceeclmsr^ more 
specially when that point was not r.-^secl in the first 
Court, and that section 532 of the Criminal Pioce- 
dure Code would cure such a defect. ^ , 

Section lfl5 of the Criminal Proce.laro Co.le clearly 
contemplates prosecutions at the instance of Police 

Officers. In anv caso, when a Police Othcer asks (l.nt 
a person should be prosecuted ouder section 211, 
Indian Penal Code, for information driven to liim. and 
ffive.s evidence himself in support of that charffe, no 
serious irrejrularity can arise in the conviction of tho 
accused in proceedings initiated upon that ^epor^ 
Dir.AN Singh c. Emperor, 13 Cr. L. S26 o/U 

■ S. 193—Perjury during Police 


investigation 

--S. 193 - Witneas—Deliberate false 

stnteinent - Prosecution fen- perjuru. 

A witness, who deliberately gives false evidence 
but who, when confronted with incontestable proof of 
his falsehood, admits it to bo false, is guilty of per- 
iury. Public Prosecutor u. Arumdgam Chettv, 13 
Cr:L. J.752 64 


-S. 199 ~Dcelaration— False state¬ 
ment—Declaration not admissible in ei'idence, whether 
can be basts of prosecution. 

A declararion, before it can bo made the foundation 
of a prosecution under section If)?!, Indian Penal ('ode, 
must be one which is a<lmissib1e in evidence and 
which the Court before which it is filed is bound or 
authorized by law to receive in evidence. Ram Par- 
shad V. Emperor, 13 Ca. L. J. 769j 10 A. L. J. 462 35 

A. 58 401 

- s. 204 — Panchnama — Rough 

draft destroyed—Ko offence—Fair copy regarded 
original document. 

In the course of an investigation, a Police Officer 
had a certain document drawn up and signed by a 
Panch, but finding it disfigured by interlineations 
and scratches, he had tho document re-written in 
textually the same form by the same writer and the 
same Panch. The rough document was thereupon 
destroyed: 

Held, that, on a true viow of the facts, the fair docu< 
ment which the Officer preserved and ultimately 
presented to the Court must be regarded ns the only 
document which he was lawfully compelled to pro¬ 
duce as evidence, the former writing being nothing 
more than rough notes designed for the preparation 
of the fair original document, and hence a conviction 
of the Police Officer under section 204 of the Indian 
Penal Code could not be supported. Emperor v. 
Ganoa Ram, 14 Bom L. R. 1163; 13 Cr. L. J. 912 

1008 

-S. 2II 570 

'' ■ Sa 2 I I— False information to 

791 


Police 

-S.2II 

—Investigation by Police 

-s. 211 


Police 
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__S, 290— Public nuisance—Placing 

o/cliarnov fetnpororilij on road. 

a chorpoy on the road in the bazar tempo- 

rai iiv .Iocs not amount to the offence of causing pub- 
lie nuisance. Kamla Prasad v. Emperor, 10 A. L. 
3d2; 13 Cr. L. J. 830 074 

s. 300, Exception 2—Gui 


s. 211 


in view 


-Complaint to Magistrate 

791 

•Making false report to 

1000 
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pnble homicide—Firing at person mistaken jor thief 
— Fatal injury —Offence. 

The accused fired at a person a gun loaded with a 
slug, one inch long, in the mistaken belief that he wM 
a thief; the shot was fired in order to protect certain 
fruit from beingstolen. The shot resulted in tho 
death of the person fired at. It was found that tho 
accused had no reason to apprehend anything more 
serious than tho thefr. of certain fruit, and that he 
must have known that the shot was likely to cause 
death; 

Held, that tho accused was not entitled to the 
benefit of the second exception to section 300 of the 
Penal Code. Thekkumthatathii. Kelukdtti v. Em¬ 
peror, 13 Cr. L. j. 782 414 

-s. 302 54- 


s. 304 


1001 


_ . . - Si 304«" a —Injuries inflicted 

tcntionally—Section not applicable. 

Section 304A of the Penal Code deals with the caus¬ 
ing of death by a rash or negligent act. It does not 
apply to a case where injuries are indicted neither 
rashly nor negligently, but intentionally and designed¬ 
ly. Emperor u, IsTLiNGAPA, 14 Bom. L. R. 887; 18 
Cr. L. j. 798 


years’ old girl 


S. 304 (part 2) 54 j 

ss. 304 (2), 320 (8) 62 

S. 325 54 

5.326 51,54 

SS- 352. 354— Assault on six 

794 


s. 387 


80Q. 

—Robbery—Bob* 
berij not proved —Conviction for grievous hurt under 
section 326. 

A Jury, in a Sessions case is competent, whero a 
charge under section 397, Indian Penal Code, is not. 
established, to convict the accused of au offence 
under section 3'?6, Indian Penal Code, where the 
facts proved establish the commission of that offence. 
Adabala Muthiyalu, In re, 13 Ce. L. J. 739 51 

-s. 398 800 


-s. 401 —Association for the pur* 

pose of habitual theft. 

The essential requisites for a conviobion under seo- 
tion 4l>l of the Penal Code are:—(1) proof of associa¬ 
tion, and (2) proof that the association was - for pur¬ 
poses of habitual theft. 

The accused, in company with three others, whose 
whereabouts were unknown, came tOi a 'villagOt 
They were regarded with suspicion, and on being* 
challenged ran away, but in the pursuit, the/ aocnaed' 
was caught. It was not shown who the otheya were' 
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or w)ieb1\6r they had before boon soon fcojrofclier in tlio 
Attighboarhood, or at some otlior plnoo undor sua. 
pioloM oiroumatancos, or that any ono of thorn hud 
•TOP been Buapooted or foumi gutky of tlioft or 
robbery : 

fleid, fl) that the oonviobiou under aoctioii 401 of 
tbe Penal Code oould not bo siiabuinod; 

( 2 ) that the fact that the accuaoil hud at ouo tiiuu 

been bound 07er under sootiou 110 of tho Ciimiunl 
Prooednre Code was immatorinl. Ishar Das i*. Kn- 
PIEOR, 36 P. \y. R. 1912 Or j 13 Or. L. J. 79D; 25S P. 
L. a. 1912 — 


- S. 405 —Bre'ich oj trust — 

to hrokem on pro-notes—Loan or trust—Debtor and 
creditor — Ti'ust. 

4 , a paddy dealer, entered into an agreement with 
j5., the objeot of which was that .4. should supply U. 
with oertaiu baskets of paddy to bo bought at a 
partioalar place and to bo delivered at mills. On 
the same day, B. advanced .4. Us. 10,003 to enable 
him to obtain this paddy and it was agreed that tho 
account should be settled by B. taking over tho paddy 
at the ruling market rate on the day of deliveiy, A. 
undertook to use this sum to no otlter purpose th ui 
the purchase of paddy for B. Simultaneously, A. 
executed five promissory-notes for Rs. 2,0,>0 each iu 
favour of B. bearing no interest. A. was to bear tho 
loss, if any, and was to retain the profit if any: 

Held, (jffartnoU, X, dissenting), . 1) that there was 
no entrustment of tho money to A. within the 
meaning of section 40->of the Penal Codo; 

(2) that the effect of the transaction was to create 
the relationship of debtor aud creditor between A. 
and B. 

Per Fox, C. X.-—The property in respect of which 
criminal breach of trust can be committed must bo 
eicher the property of some person other than the 
person accused, or the beneficial interest in or owner¬ 
ship of it must be in some other person, and the 
offender must hold such properly on trust for such 
other person or in some way for his benefit. 

Mere breach of contract is not made synonymous 
with criminal breach of trust. 

Per Orntond, X—In a prosecution for cnmiual 
breaoh of trust, the fact of trust must be established 
beyond all reasonable doubt. Nga Po Sbik v. Eu- 
FBROB, 6 OUB. L. T. 143; 13 Cr. L. j. 888; 6 L. B R. 

62 824 

-S. 406 792 

■ I I S» 4I4-~Conrcah'ng stolen prO‘ 

perty—Owner of property not traced—Oconee. 

Section 414 of the Penal Code does not impose on 
the proaeoubion the requirement to trace in all cases 
the owners of the property stolen. All that is needed 
is to show that the accused voluntarily assisted in 
oonoealiag or disposing of property which he had 
reason to believe to be stolen property. The latter 
fact may be proved from the accused’s own conduct 
and actions. Supssoa v. BaDHANKUAV, 14 Bo.vl B. 
B. 893; 13 Ob. L. J. 793 



S. 441-2 respais — Oioil and 

criminal trespass—Intention to annoy — Placing 
haystacks and manure on another man’s land—An- 
■ noffatice in law. 

fe .The plaoing of haystacks and manure on another 
land need not necessarily amonnt to annoyance. 
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It is not nuiioyauce in law. It may be annoyance 
in fiiut. To uoiiviub an noonsed of oriminal trespass, 
it must bu olunrly found that ho intended to cause 
annoyum'u. 

Thu distinction botwcou civil and oriminal trespass 
should not bo lost sight of. Mbajan v. Sharapat* 
ULLAii Khan, 10 C. \V. N. 1097; 13 Or. L. J. 783 

415 

SSa 467f 471 —‘Alternative 


charge—Evidence recorded by Assistant Sessions 
Judge and judgment given by Sessions Judge — Juris* 
diction —Sessions case — Adjournment—Practice. 

An Assist.aut Sessions Judge recorded the evidence 
in a Sessions caso and the Sessions Judge pronounced 
judgment upon the evidence so recorded ; 

ifc'M, that the Sessions Judge had no jurisdictioxl 
to do so. 

An accused can be convicted at one and the same 
time of forging a document and using that document 
as forged under sections 447 and 471. 

Tlio intention of tho Criminal Procedure Code is 
that a trial before a Court of Session should proceed 
and be dealt with continuously from its inception to 
its finish. 

Adjournmonts should be granted only on the 
strongest possible ground and for the shortest possible 
period. Badri Prasad v. Emperob, 10 A, L. J. 473; 
13 Cr. L. J. 861; 35 A. 63 797 

----SS« 487* 471 — Forgery of docu* 

ment—B?rgerer of document charged under s. 467, 
whether can hs charged under s. 471—Proo/ o/ 
jorgery. 

The fact that a person charged with an offence 
uuder section 471, Indian Penal Code, is himself the 
forgorer of the document is no reason why he should 
not bo charged under section 471, Penal Code, 
especially when ho cannot bo charged under sec* 
tion 467, Penal Code, owing to the latter offence 
having bsea coomitted beyond the jurisdiction of 
the Court. 

The forgery must bt3 proved in order to establish 
the offence under section 471, Penal Code, though 
it is not itself the subject of a charge. Bhagavattt 
Perumal PiLLAY, In re, 13 Or. h. J. 862 793 


S.471 


797, 798 


Pensions Act (XXin of IS7t)* s. 4- 

Jurisdiction—Ciut^suit—Deshpande Kulkarni Vatan 
—Sait for declaration of share in cash uUowxnce— 
Collector's certificate. 

A suit to obtain a declaration that the plaintiffs 
are owners of an eight-anna share in the 
Deshpande Kulkarni Vatan, consisting of a cash 
allowance paid annually from the treasury, whether 
coupled with a prayer to recover the actual cash 
rcceivel or not, falls within the class of suits defined 
by section 4 of the Poosions Act, and is, consequently, 
not maintainable in a Civil Court without a Collector’s 
certificate. Dwabcanath Ambit v. Mahadev Bal* 
KBiSH.VA, 14 Boh. L. R. 938; 37 B. 91 661 

Perils of the sea, meaning of 188 

Perjury* See Pbnad Coob, ss. 191,193. 


Perpetuity, rule agaiasii 


68 
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Pcr'sonal decree against mortgagor— 

tial elements—Second personal decree iiol to be 
made—Mortgage decree for sale an 1 al*o p rsonal 
decree—Nob iii conformity with Act, yet binding 
between parties 263 

Petroleum Act (Vlllof 1899),ss. I I, 

I 5—Possession ami transport of pclrnleinti — [tloj'il 
possession by agent without priaripal's kiiowU'iljc — 
Liability of principal. 

Even though the Petroleum Act provides a personal 
penalty, the only person that can be punished is tljo 
one who keeps petroleum or carries it about or 
puts more than 500 gallons at one place. 

There is no provision in the Act, as there is in the 
Excise Act and in the Motor Car Act, wliich makes 
the principal responsible for tlm acts of his agents or 
servants. 

Therefore, if an agent of several persons in the 
sale of petroleum keeps more than oOO gallons in con¬ 
travention of section 11 of the Petroleum Act, Ins 
principal is not responsible for tin’s unless the latter 
knew that more than 500 gallous of petroleum were 
illegally kept on his license and allowed this to take 
place with such knowledge. Ganpat Hai p. Empekou, 
13 Cr. L. J. 792; 17 C. L. J. 390; 17 C. \V. 207 

536 

-S. 15 


Plaint —Amendment— Development of original 
cause of action 193 

f amendment of—llent, suit for, based on 


^ 0 * 

8peci6o settlement—No altcrnatiTc chiiiu for rent 

Plaintifftitle proved but settlement not proved 
—Whether decree for tuc aad occupation should be 
given 646 

Nature of suit how determined 779 

■Want of verification and signature—Late 

580 

-Carrying on family 
to reporb to High 

544 


verification and signature 

Pleader engaging in trade 
trade — Misconduct—Failure 
Court—Punishment 

Pleaders Act (I of 1846), ss. 6, 7 (2) 

« 964 

Pleader and client— Com/ »'omisc—Potcer of 
Vakil to compromise -Civil Procedure Code {Act V 
o/1908), s. ll5--.Bfii>tsto« not when fftcre 

is an appeal—Position of Vakil. 

In a suit for maintenance, the Vakil of the plaintiff 
consented so the rate i)roposed by tho defendant: the 
plaintiff sought to revise the order on the ground 

that the consent of her Vakil was not binding on 
her : " 

Held, that, as the order was appealable, an applica¬ 
tion for revision was not competent. 

^ A Vakil, who has an engagement vakalat, empower- 
ing him 1o compromise an action, does not need to get 
a special and separate power in order to effect a com- 
promise. Kollipara Venka.mma, In re, 12 M. L T 

391 

S fees — Appeal — Land Acqiiistlion 
award —Claim of objector absurdly exorbitant—Ad 
valorem fee. 

Where the claim of an objector to a Laud Acquisition 

exorbitant, speculative and 
ebaurdly extravagant, the Counsel’s fees for the Secro- 


Pleader’s fees— concid. 

turv of Scat.? should be allowed ad valorem on the 
amount in apnea!. F.viz Mohammad v. Secreta^ of 
State, 107 P.*R. 1912: 34 P. L. R. 1913 901 

■ . - —Preliminary decree adjudicating 

n party ns agriculturist—Anpeid to High Court- 
Regulation II of 1827, s. 52 -Fielders Act (I oj 
1.S46), s.<. 6, 7 (2J—Bombay High Court Appellate 
Side Rules, r. 05. 

For the purposes of assessing the Pleader’s fees, an 
appeal to the High Court from a preliminary decree 
acljiidicating the status of a party as an agriculturist, 
is governed, neither by section 52 of Regulation 11 of 
1S27 nor by section 6 of Act I of 1846. but by rule 65 
of the Appellate Side Rules of the Bombay High Court, 
under which the fee to bo allowed is tho sum of 
Rs. 30. Manohar Ramchandra Hinge v. Collector 
OF Narik, 14 Bom. L. R. 1190 984 

Pleading’s— Appeal - Suit found time-barred 
-Case not set up in appeal 


900 


-_—.Ground of attack in plaint but not 

pressed in appeal _ 247 

-No objection to jurisdiction in first 


Court 

■-Parties not allowed to assume ioco^ 

sistent position 93y 

- --Practice—Party not allowed to set up 
procedure successfully objected by nim 420 

Presumption of dishonesty—Suit for 


conversion of goods and marshalling securities 




— ■ . —- Appeal—Plea not raised before the 

first Court—Plea raised but not put in issue by first 
Court—Point not taken in grounds of appeal. 

Where the firsb Court has neither put in issue a 
plea of a defendant nor has given any finding thereon 
and the defendant has failed to raise the point in the 
grounds of his appeal, such plea cannot be allowed to 
bo advanced in argument to attack the judgment 
under appeal. 

A point not raised in the original Court cannot be 
allowed to be advanced for the first time in appeal, 
Natiiu Mal r. Mcl Chand, 183 P. W. R. 1912; 197 
F. L. R. 1912 232 

— " ■ — ' -, effect of Jailure to prove facts alleged 

in. 

The failure of a party to prove the particular al* 
legations of fact set up in pleadings does dot neces¬ 
sarily involve the failure of that party’s case. Gaya 
Kunwak V. Dal Singh 296 


— - - —- New plea in further appeal not al¬ 

lowed. 

A party cannot be allowed to put forward a new 
case in appeal. Ram Ditta Mal v. Saram Devi, 167 
P. W. R. 1912; 190 P. L. R. 1912 243 

Pledge —Bailment — Bailee working as warehouse^ 
man and merchant—Pledge of deposited goods— 
Pledgee having no knowledge of bailor's claim—Return 
of goods to pledgor—Notice—Presumption of dis¬ 
honesty—Suit for conversion of goods and marshalling 
securities—Pleadings. 

A. entrusted certain hales of cotton to P. as a 
muccadum or warehouseman. Besides working as ft 



1097 




# 


m xviii 


GENERAL INDEX. 


Pivdve -conoid. 

muccai^uni or ft trOirGhouseman, B. oarrled on bnstnoaa 
fta ft QDtton Tuerohant on an oxbonai'To scalo. Q. 
was finanoed bj' 0., wifcli whom B. uaoil to plotls?iJ 
oottoQ to BGOure hia acooimt for cash ndranoos and 
cash orodits. 

B. pledged jl.’a bales to 0., who had no notioo 
or reason to snspoot that tho cotton bolon.ijoil to 
ftuy one but B. or that any one but H had any 
right or title thereto or interest /herein. As a 
matter of fact, the cotton was snbsot]nontly 
returned by O, to B. or parted with to B.’s order. 

yl. ‘ sued C. claiming recovory of cotton b.alos 
entrusted to B.; in the alternative, .1. claimed pay¬ 
ment of tho value of tho bales and linally olaimod 
that his rights should bo ascertained and de¬ 
clared on the basis that tho securities deposited 
by B. with C. should be mnraliallod in his favour: 

Held, (1) that, having regard to tho claim to 
marshal securities, C. was entitled to prove tho 
fact that the cotton was returned to B. or parted 
with to his order; 

(2) that tho fact that C. parted with tho 
cotton deposited with him to or to tho ortler of 
the depositor, B., without notice of any claim 
by any other person, afforded a complete defence 
to the suit. 

No one is bound to suspect dishonesty iu a 
person of good credit and reputation with whom 
he is dealing, merely because tliac person occupies 
a position which would enable liim to act dis¬ 
honestly if he were a rogue. Bank op Bombay 
Nandlal Thackerseydas, 12 M. L. T. (14G; (Uil3j M. 
W. N. 29; 13 Pom. L. R. 1; 21 M. I.. J. 177; 17 C. L. J. 
146; 17 C. W. N. 358 663 P. C. 

Police—Power to detain suspected person 57 I 


Possession— Mortgagor and mortgagee—Bur¬ 
den of proof 913 

- — suit /or—Heir of person in pis^eisi in 

can sue for possession apainsf person loho shoios 
no better tWe^Ejectinent—Snit to eject trespasser by 
one of several persons Jointly interested. 

The heir of a person in possession of property is 
entitled to bring a suit for possession against one 
who can show no better title. 

One of several persons jointly interested in 
land may sue to eject a trespasser where the removal 
of the jy:espassDr is necessary to givo tho plaintiff 
enjoyment of hia rights. Rohan Singh v . Aiiaavi 

Beoam, 10 A. L. J. 6)8 469 

Possessory title —Suit for recovery of land — 
Bight of suit against person having no title. 

•A person, who has merely a possessory title to land, 
ia entitled to a decree for possession against a person 
•who has no title. Nebcaqara Lingamma v. KiNNAUAn 
Hampiah 167 

pi*^CtlCe—Adjournment—Sessions case 797 

■-Burden of proof—Suit by co sharer 

against lambardar for share of profits 914 

lifting—Summary trial 412 

.—^Evidence and arguments heard by one 

^ officer—Judgment by successor 278 

> . -Exeention by Appellate Court 583 


Practlco-^jonoid. 

—I '• Lenve to withdraw from suit with 
liberty to bring froah suit 647 

Parties not to bo allowed to as.iumo in- 


conaistout positions 

■ Party not allowod to set up prooeduro 

suooessfnllv objoctod to by him ^ 420 

Plaintiff not giving ovkleuoe—Suit to bo 


dismissed—Defoiulant not outitloii to pi’ovo his 
caao _ 67 

—Pleadings—Appeal—Suit found time- 


bari'od 


mgs 


Privy Council Ai>poal—Concurrent llnd- 

666 

Privy Council Appeal—Concurrent find. 


iugs on question of fact 

-llofereuco to Pull Bench 

. — Suit for possession of immovoablo pro¬ 

perty—Power of Court tj grant restitution—Un¬ 
registered document —Admissibility for collateral 
purpo.AO —llosbicutiou—Court's power to grant cot^ 

ditional decree 937 

- —^-^Jurisdiction —^['igistrate seeking advice 
of District .If-jrj'tVrutj—Jf fji'sfru/j boan'l. to decide 
qn 'sfion himself. 

A Mag^trato, befoi’o whom an accused was placed . 
on trial,'felt a doubt as to his jarLsdiction to try the 
accused, lie thereupon sought t)io advice of the 
District Magistr.ato and, on tho receipt of tho latter’s 
opiaion on the question of jurisdiction, proceeded to 
try tho case : 

Held, tlvit the Magistr.vte was not justified in seek¬ 
ing tho alvics of tho District Mv-^istrato in the w.iy 
he'ilirl. The Magistr.ite was bound to finish his in¬ 
quiry, coinolote his record, by tho reception of all 
evidence of relevant facts, including the facts which 
boro upon tho question of acouse.i’s amsnability to his 
jurisdiction, and then a.-,-a Mijis/r.ite pn3 such order 
as seems 1 to him to bo legal and proper. Emperor 
J'. Auncr, llvHiMAX .Mo.mln, 14 Bo.m. L. R. 831; 13 Cr. 

L. J. 786 530 

_ - -p-Trf" loiiting to he prodneed as witnas 


by opposite party. 

A party kno-vim? the facts of his case personally, 
should appear as his own witaiss and not w.iib to bo 
produced as a witness by tho o oposibo party. Sor^t- 
SINGH V . Balobo, 8 N. L. R- 13') 3 33 

■Sitspirhn, decision cannot be founded on 


—ISyMea-e Act (I of 1872), .s, 114 —Presa npfiea 
Barden of proof—Production of document with en- 
dorseinent of payment. 

Suspicion, though a groun d for scrutiny, cannot be 
made the foundation of a decision. 

In view of the prosumotioa iin ler S'oooioa 114 of 
the Evidence Act, the production of a bond with an 
endorsement of payment, casts upon the plaintiff the 
burden of proving that the debt is still oufcsbauding, 
i.e., that tlie bond came into dofonianb’s hands by 
dishonest means, and that tho signatures to the eii- 
dorsenanit are either forgeries or iina-ibhorisecl. 
Mon A.MMAD \Ibhoi Hasan Kuan w. Mandir Das, 12 
M L. T. 302; 1.5 0. C 278; U)D-2) M. W. N. 10>2; 34 
A 5)1; 14 Bom L. R. 1073; 10 A- L J. 373; 17 0. W. 
N. 49; IG 0. h- J. 629; 23 M. L, J. 741; 39 I. A, 68 

396 P, C, 
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PrC"CniptlOri—Decree for foreclosare against 
mortgagor’s representatiro—Representitivo also co- 
occupant—Subsequent suit for pre-emption G 1 6 

■. . ■—Custom—Wajib-ul-arz, construct inn 

of. 

The provisions regarding pre-emption in a village 
were contained in paragraph 14, Chapter If of ilio 
Wajib^uUarz. Chapter II was headed thus:—‘■.Mutual 
rights of the co-sharers, based on custom or particular 
contracts.’* Paragraph 14 was headed “Custom rel iting 
to the right of pre-emption.” The clause gave a right 
of pre-emption first to a near co-shai*or, thou i> a 
co-sharer in ihe patti, after tint to a co sharer in the 
thok and lastly to a co-sharer in the m'lhnl: 

Held, that the terms of the clearly 

evidenced a custom of pre-omption in respect of 
the tnaftafs to which it related. Mathura Prasad v. 
Sheikh Muhammad 844 P. Ct 


' . Deposit of 1/oth of purchase-inoney 

p\\is costs of improvements—Punjab Pre-emption det 
(’ll of 1905), 8. 19—Court-fee^Value of buildings. 

A pre-emptor, who has taken no steps to obtain an 
injunction against a vendee, who has been carrvin" 
on his building operations after the purchase of tho 
pre-empted property and before the institution of the 
suit, is bound to pay Court-fee on the total value of 
the property as well as the improvements made 
thereon, and must deposit one-fifth of such total 
amount, under section 19 of the Punjab Pre-emption 
Aot, II of 1905. Khidmat Rai v. Anaxt Ra.m, ICd P 
W. R. 1912j 184 P. L. R. 1912 


“ ‘Muhammadan Laio—Pre-emption- 

Assertion of right before completion of sale-For 

mrtlities/or—Talab-i-istiahhad—-Re/erence to talab-i 

mowasibat, when necessary—Co-owner s right to pre 

empt per capita. 

The assertion of a right of pre-emption before the 
completion of a sale is premature and ineffectual 

Under Muhammadan Law, a pre-emptor must or. 
dmanly comply with the following fomalities after 
the completioQ of a sale: 

(1) talab-i-mowasibat, or assertion of right immedi¬ 
ately on receiving information of sale; 

(2) talab-i-istishhad, or demand in the presence ol 
witnesses made either to the buyer or to the sellei 
or on the premises in dispute; 

(3) that talah-i.istishhad should refer expresslv to 

the talab-i mowasibat. ^ 

Where, however, the occasion for performing the 
wab-i-moiaasibat does nob arise until all the condi¬ 
tions for A talab-i-istishhad had occurred, there is no 
scope for the operation of the rule that talab-i-istishhad 
should refer expressly to the talab-i-rnowasibat mid 
the maxim applies cessante ratione legis, cessat et ipsa 

All persons having an equal right of pre-emution 
are entitled under Muhammadan Law to divide the 

6 S^L Mahomedali, 


‘Provision in decree for vavtnent 
.Mthi,. certain 

made Appeal^ vui\nta\nabilit}j o/. 

In a pre-emption euit, the plaintiet Rot a decree 
TntTTh P--<=h‘‘»e.money 

month. Tbo plaintiff appealed to the District Jm 

.imply m regard to the condition laid doivn by 
first Court ns to payment of the pnrehase-mon 


Pre-emption— ooncid. 


Doling the pr*nd.»ncy of the appeal, the one month 
time expired and the money was not paid. The 
District .Itnlgp ilismisscd the plaintiff’s suit on 
the ground that the money had not been paid within 
one montii: 

//c/'L that the suit should not have been dismissed 
on that ground as tho condition of payment of money 
ifc<?olf was tlie subject of appeal. Khubshed-un-NIssa 
V. .4r.i.u-r\-xi.ssi, 10 A. L. J. 421 868 


. ■■ ■ — Right of oLhidar in possession to 

claim pre-emption — Limitation—Knowledge of sale to 
third party—Limitation Art ['XT o/1877^, gch. II, 
Art. 120. 

Tlie right of an ofhi lar in possession of property 
to claim pre-emption consist.s in a right to elect, 
when there has been an attempt on the part of the 
owner of the property to sell it to a third person, 
whether ho will buy it for the same price as that 
offered by the third person or not. 

Article 120 of the Limitation Act provides the 
pcrioil of limitation for a suit by an othidar for pre¬ 
emption, and time commences to run against the 
othtdur from the date he has knowledge of the sale 
and of its terms and not from tlie date of tlie sale. 
Mamari V. Acharath Harakat, 12 M. L. T. 535; 23 
M. L J. G07; (1912) M. W. N. 1217 337 

' ■—Rishtadar karibi not co-oivner with 

the vendor—Ko right to pre-empt. 

The pre-emptive danse in tho zawtma fc/iewaf of a 

village ran as follows: “When any sharer wishes to 
transfer his rights, he can transfer first to a near re¬ 
lative rishtadar karibi), after him to a distant relative 
(rishtadar baidi), and after him to sharers in the 
village (shurknin dch). In the event of those persons 
refusing, the transferor shall liave power to sell or 
mortgage to wliomsoever he pleases. Sharers (hissa- 
damn) and sharers in the village (shurkain deh) shall 
be considered to have preference on condition that 
they are willing to pay the same price as a stranger 
is paying” : 

Held, that under the above clause, a near relative, 
who Avas not a co-sharer of the vendor in the same 
mahal, had no right to pre-empt. Mahabir Pershad 
V . Ram Lcchan Tewari 521 


'Vajib-ul-aiz —£videntjarj/ value of 
wajib-ul-arz —Custom or contract. 

In pre-emption cases, the itiajt6-ul-arz is, no doubt, 
evidence and, in some cases, evidence of great im¬ 
portance. But the existence or non-oxistence of 
a custom of pre-emption does not and cannot depend 
upon tho construction of a wajib-ul-arz. The 
wajib-ul-arx is to betaken into consideration by the 
Court and carefully oonsidered; but there is no 
class of evidence which varies so much in its im¬ 
portance 03 does a wajib-ul-arz. Zalim Singh v. 
Radha Bai S94 

“ decree—Extension of time fixed 

912 

---suit—Property subject to mort¬ 
gages Covenant by vendor to discharge previous 
mortgages—Subsequent suit on mortgages 318 

Preliminary decree. See Civil Prockdcrr 
Code, 1908, s. 2. 


-inquiry. See Criminal Prg- 

CEDURB Code, s. 202. 




GENERAL INDEX, 
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Prescription -Acquisition of ton&noy by pres- 

oi^ptioQ 506 

l^rescrlptlve right— streets ana drains in 

Municipal towns I 58 

I I - ■ ^ ^ acquisition of 22 


Presentation. 

8* S2s 


See Registration Act, 1877, 


Presidency Small Cause Courts 

Act (XV of 1832), s. 69 ■licfercncc to 

High Court ‘tchen permissihle—Rensonahl edouht by 
the rejerring Court.' 

Section 69 of the Presidency Small Cause Courts 
Act, permits a reference to the High Court only when 
the referring Court entertains a reasonable doubt on 
the point referred. Kuishka Doss Paramaxanda v. 
Feedbricr: William Embrv 93 


Presumption. See public Gambling Act. 

—————- Benami transaction — Parsing of 

consideration 740 


Prisons Act —conoid. 


Whoro A., a civil prisoner, was released by the Jail 
authorities for non-supply of the clothing required to 
bo supplied to him under section na of the Prisons 
Act, IMl-i, but where it was discovered that the re. 
qnisitioii on tlie nrmstlng creditor was dospalclied to a 
wrong address and did not reach him till four days 
after tbo pelitionor’s release; 

Wc/d, ( I) tliat A was released owing to a mistake 
of the Jail authorities and nob owing to any default of 
the decree-holder uiulor section S.?, Prisons Act; 

(2) lliat A. could bo re arrested but in calculating 
the period of imprisonment under the now war. 
rant, the time of imprisonment under the former 
warrant should be deducted. 

q'lic cost of cloti.iug, etc., payable under section 33, 
Prisons Act, is not “subsistence allowance” as con. 
templatcd in section oS of tlie Civil Procedure Code 
which includes only the monthly allowance lixed by 
scale under section 57. Dubai Rajah Mudaliar v. 
Vapivelu, .5 Bur. L. T. 159; C L. B. 11. Cl 91 I 


Private alienation after attachment 625 


ledge 


Drunkenness—Intention—Know. 

800 


of dishonesty 


than 12 years 


-Mortgage of interest of mortgagor 

494 

-Non-payment of rent for more 


— ——-Production of document wish en¬ 
dorsement of payment 396 

--Record of rights 744* 

“ --Settlement records, entries in 


Tenure-holder 


94 


Principal and Agent — Possession and 
transport of petroleum—Illegal posseBsion by aj^enfc 
without priDcipaPs knowlcdgo—Liability of princi 
pal - 


Undisclosed prtncipnl 


Right of suit by agent^Contract Act (IX of 1872). 

An agent is entitled to sue on a contract under 
section 230 (2) of the Contract Act, when ho is able 
to establish that be has an undisclosed principal be¬ 
hind him. 

Where a contract has been entered into wiih a 
person in the character of an agent, but in fact he 
is acting not as agent of any principal, bub on his 
own account, he is nob entitled to sue on the contract 
under the provisions of section 236 of the Contract 
Act. Bamji Das v. Janki Das, 39 C, 802 


Priority. See Mortgage—Pbiobity; Reoistra 
i TiON Act, J877, s. 50. 


Depositor policy—Assignment by writina 


—Deposit by way of security 

Prisons Act /IX of 1894), s. 33 — Suppli, 

(tf.clfilhirig to prieover by arresting judgment.credifor 
—Subsistence allou'ance—Civil prisoner released 

y^*i_Ai. - • a * 1 



to ptisteJee of Jail (futhorities ran he re^arresfed 
•r 9*^*^ Code {Act V Of 1908} ^ $$. 67, 6fi 


<4 


-defence, right of. See Penal Code, 

s. 97. 

- f right of—Burden of proc/— 

Assault by accused when deceased was violating 
ivomnu—No proof that accused assaulted decec.'se^ 
afterwards—Penal Code (Act XLV of 1860), ss. 3-i, 
99, 100, 148, 304. 

The right of private defence is a restricted right, 
and section 100 of the I’onal Code has to be re.^d 
subject to the prorisious of section 90. 

When one man takes away the life of another man 
the onus is on him to show the circumstances which 
justify his act in law. But where the deceased was 
assaulted, while he was in tlie very act of violating a 
woman, by her relations, no question of burden of 
proof arises, .and the case falls within section 100 
even as qualified by section 99. 

The accused assaulted the deceased while the latter 
was iu the very act of violating a woman related to 
the accused. The deceased escaped out of the room; 
in the corridor ho was assaulted by persona other 
than the acciispd. The deo^asod finally got into the 
court-yard where ho was beaten to death by a large 
body of persons. There was no common intention 
between the accused and the persons assembled 
outside the house. 

The .accused were not shown to have taken any part 
in the assault upon the deceased after he had escaped 
from the room and come to the corridor and finally to 
the court-yard: 

Ilcld, that the accused could not be convicted under 
sections 304 and 14S, Penal Code. Jhakri Chamar u. 
E.MPEROR, 10 0. L, J. 440; 13 Cr L. J. 90.J 1001 

-International Law-Pro •note exe- 

cuted ill Foreign State 281 


Suit against Foreign .State 

444 


Privy Council Appeal- Concurrent find. 

ings 666 

— .,..p , ,- Practice—Exercise of dis- 


441 

« 


cretion 
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Privy Council Appcal -concid. Promissory-iioto- concld. 


_ ... —■ --> — Uiijli Couri'is in 

Lnnd AC'inisition rase—Lcftev.^ V'lt/'nf <Bomhn,/\ cl. 
^Q—Pinrtl jndytnenf or order—Loni Ac'iui-<ition Act 
(f 0 /J894S E. 5*. 

No appeal lies to the Privy Council from a <leci.sion 
of the High Court under section otof the Land Ac¬ 
quisition Act, although the value of the property in¬ 
volved in the case exceeds Ps. lO.OdO aii'l a suh- 
Btantial point of law is involved in tlio judgment. 

The Land Accpiisition Act is a special statute en¬ 
acted to deal with a certain S|iecial clas.s of cases 
an'l the orders made thereunder are outside the 
ordinary course of tlie Civil Court’s juiasdiction. 

Since the Act itself gives no right of appeal to the 
Priv 3 ’ Council, no such riglit exist*. 

An award made in a land ac'piisition case bt’ the 
High Court is not a decree within the ordinary juris¬ 
diction to which the Civil Procedure Code refers. 
Nor is it a final judgment or order within the mean¬ 
ing of section 39 of the Letters Patent. Sl'EciAr. 
Ofkicer, Sat.sette BciLDi.sr, Sites c. Dosabhai. 14 

Bosf. L. R. 1104 952 

————— " — —-—y appeal to—Order refusing 
leave to appeal to Privy Council, if opmi to review 
—Value below Us. 10,000 even if interest up to 
date fixed for redemption is added—Value above 
the sum if interest subsequent to that date is added 
—Uedoinptiou suit, when leave should bo granted 

221 

- ■ --- Practice—Concurrent jind- 

ings—Quotion of fact. 

Tlio Privy Council, not sitting as a Court of fiisb 
instance, cannot lake into account even well-founded 
criticism ami disturb the concurrent lindings in effect 
of two lower Courts purely on a question of fact, 
unless it is satisfied that such findings are erroneous. 
SAcni.sDRA Nath Uoy v. Secretary op .State 

„ ^ ^ 733 P. C. 

Probate. See Pao8.VTE A.NO Ad.mi.n*istration* Act; 
Will. 

“ ■' ■ --Will by a lluhammadan 

Probate and Administration 
(Vof 1881) 

-SS. 42,43, 44 

-S. 50 

---S. 86 

-S. I 12 

Procedure. See PRAcncE. 

--in mortgage suit-Alteration of law 

577 

Professional misconduct. See legaf. 

PRACTITIOXERS ACT, S. 13; PLEADER. 

Promissory-note—Unstamped promissory- 
note ovecMited on settlement of accounts—Admissi- 
bilitj* in evidonco —Promissory-note for previous 
debt dislmnourcd —Revival of debt 721 

-in name of deceased mem¬ 
ber of Hindu family-Right of survivor to sue 

748 

' ■ ■—? o;i — Execution nd. 

milted—bndiie injiuence of plaintiff and immorality 
of defendant pleaded-Bnrden of proof-^Qonsidera. 
tion-Contract Act (II ofl87Z), s. IQ-Interest up 

Payment -Negotiable Instruments 

Act (XXVI of 18SI), 3. 79. 



Tn a suit on a promissory-note, the defendant—a 
3 ’onng man of 25 or 26—admitted the execution of the 
pro.note but contended that (1) the plaintiff had 
olitainoil tho note by the exercise of undue influence, 
(21 a major portion of the consideration had not been 
paid by plaintllT, and (3) whatever consideration was 
paid by iiIaintilT was paid for an immoral purpose: 

Held, that as there was nothing on the face of the 
pro-note or in the evidence to indicate that the 
liarg.iin was an unconscionable oeie or to show that the 
jilaintitf was in a position to dominate the will of the 
dofondant, the onus lav upon tho defendant to prove 
tlie pleas of undue intinonce and immorality. 

Under section 79 of tlie .Negotiable Instruments Act, 
a plaintiff is entitled to intore.st at the stipulated rate 
from the date of the institution of the suit till the 
date fixeil for payment. Giiazafeab Hdssaix t>. 
Maharir Pra.sad 309 

Property sni jeef to mortgages — Covenant by 
vendor to discharge previous mortgages — Pre'emption 
suit—Civil Procedure Code {Act V of 1908), s. li¬ 
lies judicata. 

The first defendant owned a share of 1 bisioa, 8 
^isican.six in a certain village and out of it he sold 
an unspecified 12 biswansis share to the plaintiffs. 
The sale-deed contained a recital that as the aforesaid 
share of 12 biswjnsis was being sold to the plaintiffs 
tree of any charge, tho vendor will pay off the debts 
duo under the mortgages existing on the said share 
and if the plaintiffs were compelled to pay anything, 
they would be entitled to recover that sum from him. 
Tilt* other defendants pre-empted the share in suit 
and obtained the possession of it on payment of the 
purchase-money. Meanwhile, the plaintiffs purchased 
the previous mortgages existing on the property in 
dispute and put them into suit. It was contested by 
the defendants, who had pre-empted the property, 
that because the plaintiffs had not pub forward the 
aforesaid mortgages in the pre-eniption case, their 
present suit was barred: 

Held, tliatthe suit on the aforesaid mortgages was 
maintainable, inasmuch as a plea regarding the 
aforesaid mortgages could not bo the subject of an 
issue in the pre-emption suit, nor could it affect the 
result of that suit. Sheo Sahai v. Shib Singh 318 

Prostitute -Power to adopt 422 

Protection in statutory duties 673 

Provincial Insolvency Act (IH of 

1907), SS. 15(1) — Grounds for dismissing 
application for insolvency—Petitioner trying to shoio 
his property as belonging to another. 

A person, who petitions to be declared insolvent, 
not unfrequently at some stage or another of the pro* 
ceedings, endeavours to keep back a portion of hiS 
property or pretends that property which belongs to 
him does nob belong to him. An action of this kind 
on the part of a debtor or the suspicion or belief 
that such action is contemplated by a debtor is not 
a good ground for dismissing a debtor’s petition in 
insolvenc}'. 

Such cases are distinguishable from cases in which 
the petitions are dismissed on the ground that they 
have been presented for inequitable or collateral pur¬ 
poses. Mdbammao Hgssatn V. Ilahi Bakhsh, lOA. 
L. J. 188 05? 
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. Suit for declaration that 
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adding persons, recorded as ro»i/afs, as defendants 
“Plaintiff not prejudiced- Persons recorded as 
whether necessary parties 917 t 919 . 
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RcdCtripfIon* Sec Uortoioe—Rbdemption, 

Reference to High Court by Presidency Small 
Cause Court 


for minor to arbitration—Superseding 


arbitration—Appeal—Revision 

^gffl.sterecl document, absence of — 

Family arrangement 885 

Registrar is not inferior Criminal Court 717 

RegflStration—Agreement between mortgagor 
and mortgagee as to disposal of rents and profits 


*"■' -iiot conclusive without further proof 

842 

Refistratlon Act (ill of 1877), ss. 

17, 49 Agreement between mortgagor and mort^ 
gagee as to disposal of rents and profits^Evidence Act 
(I of 1872), s. 92— Admissibility of previous negoti^ 
ationstovary terms oj document—Transfer of Pro^ 

■ periy Act (IV oj 1882), $. 65 (a), appUcaiion of 
—Mortgage executed before Act. 

An agreement between a mortgagor and mort¬ 
gagee as to the mode in which the rents and pro¬ 
fits of the mortgaged property (exceeding Rs. 100 in 
value) are to be dealt with, requires compulsory re¬ 
gistration and, if unregistered, is inadmissible in evi¬ 
dence. 

It is no more permissible in India than in England 
to contradict or vary the express and unambiguous 
terms of a written instrument by reference to preli¬ 
minary negotiations or previous conversations. 

Section 65 (a) of the Transfer of Property Act can 
have no application to a case where the mortgage was 
executed before the date of the Act, though one of 
the further charges was subsequent to it. Abdullah 

Khan u. Basharat Hussain, 17 0. W. N. 233; 13 if. 
L. T. 182; (1913) M. W. N. 131; 35 A. 48; 17 0. L. J. 

812 737 p. c. 


s. 17(b), (c) 


176 

-—,- —Mortgage-deed 

executed by parda nashin lady—Presentation for re¬ 
gistration by husband—Validity of presentation. 

A. parda nashin lady executed a mortgage-deed. The 
deed was presented for registration to the Sub-Regis- 
trar by her husband who had no authority to make 
the presentation: 

_ Heldf that the presentation was a complete nul¬ 
lity. Khalil-ud-din V. Banni Bibi, 10 A. L. J. 440; 
85 A* 34 


S. 33 
8.44 


274 

176 
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^49 


737 


S.49 Suit for possession of 

immoveable property—Power oJ Court to grant resti¬ 
tution—Unregistered document—Admissibility for 
collateral purpose—Practice—Restitution — Court's 
power to grant conditional decree—Contract Act (li. 
o/1872),s. 65. 

A Court in India has power to pass a conditional 
decree as it is perfectly within its competence to 
impose a oondition which will do complete justice to 
tho parties and there is nothing in seobiou 65 of the 
Contract Act which suggests that tho Court has no 
Buoh power. 

E ven in suits in which tho relief sought is not an 
equitable relief, the Court has tlie power, in a proper 
case, to refuse to grant a relief to the plaintiff ex. 
cept on terms indicated by the obvious consideration 
of justice. 

Per Abdur Rahijii, J. (affirming the decree of the 
lower Court).—Tho main object of the Registration 
Act is to prevent documents of certain classes having 
any effect unless they are registered and not to deal 
with questions of evidence, pure and simple. That a 
document of sale was not intended to be a real trans¬ 
action, can be proved by a contemporaneous document, 
which was intended to be a mortgage bub failed to 
have that effect for want of registration, as the evi- 
dence is adduced not to enforce the mortgage, but 
to show that the so-called deed of sale was not 
intended to operate as a transaction affecting immove¬ 
able property. 

An unregistered document is admissible to prove 
the circumstances in which tho property came to be 
in defendant’s possession. 

Per Miller, J. —An unregistered document is inad¬ 
missible in evidence to prove the nature of the 
possession of the defendant or the circumstances in 
which defendant came into possession of the property 
so as to enable a plaintiff to disturb defendant’s 
possession and re-place it by its own. MuTTA Vsn- 
CATACHALAPATRY V. PYINDA VbNCATACHALAPATHV 

Garu, 23 M. L. J. 652; 12 M. L. T. 579 987 

" ■“ S» 50— Registered and 

unregistered deed — Priority—Same property covered 
by deeds by different persons. 

A. mortgaged certain property to B. on 2l8t 
August 1894. On SOth May 1896, A, mortgaged 
the same property to C, Both the mortgages were 
unregistered. G. brought a suit for sale on his 
mortgage and purchased the property himself in 
executiou of the decree. G.'s heir sold the property 
to D., whose heir sold it to E. The sale in favour 
of E. was an out and out sale of the full right of 
ownership in the property and was by a registered 
sale-deed: 

Held, that E.'s deed had priority over B.'m 
unregistered mortgage-deed, as both deeds covered 
the same property and section 50 of the Registration 
Act applied. Ishri Pbrshad v. Gopi Nath, 10 A. L. 

J. 222; 34 A. 631. 19 

Regristration Act (XVI of 1908), 

S« 32—Presentation for regietration^Executant 
present before Sub-Registrar when document handed 
over for regisirationby servant—Presentation, whether 
valid. 
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Reg’istration Act— (15)0S)—concid. 


Religrious Institution— concld. 


H. execiiteil a mort"ago-cleed in favour of K. Tho 
docunieiit was lianded over to tlic Sub*Rc"istrar for 
registration by a servant of the mortgagee. The 
mortgagor was also present there assenting to the 
registration of the document : 

Held, that iho presentation was a valid presentation 
within the meaning of the Registration Act. Kiri'a 
Kishe.v r. JIabnam Chand, 10 A. L. J. 510; 35 A. 73 

465 

Regrulation XVII of 1806 141,467 

---VII of 1822, s. 14 881 

-IX of 1825 881 

-II of 1827, s. 52 964 

Rdea^SG of property of one of mortgagors 93 1 
Relief against forfeiture for non-payment of rent 

947 

-against forfeiture 991 

Rellgrious Endowment —Adverse posses* 

Kiou by Pti/nrj—Right of founder’s representative 
to sue 589 


* " -Wacjf, proof nf—Question 

of I'lw or fact—Approprinfion of income, whether 
siijjictent proof—Cttse to he made out by plaintijf — 
Question of law or fact. 

Tlie mere appropriation of the rents and profits of 
a particular property to the up-keep of a religious 
foundation is not sufficient proof that such pro* 
perty is endowed property. 

The ((Uestion wliether a specified property is or is 
nob property, is a question of law or, at any rate, 
a mixed question of law and fact. 

A plaintid, wlio sues in ejectment for recovery of 
])roperty, alleged to have been appropriated by way 
of endowment for the np.keep of an endowed pro¬ 
perty, must make out just as strong a case as a 
plaintiff who seeks to set aside an alienation of 
oudowod property. AnouL Ghakur u. Shiam Sun* 
DAK Das 


Endowments Act (XX of 
1863), ss. 14, 18 270 

Religious Institution -Mosquo-Right tc 

worship-Rjght to recite (^oran - 


xr n 0^1 ; xr-DharinsaU of Sri Tilo, 

^ath, Tahsil Nurpur, District Eangra-PubUc o 

private to remove Qranihi^Lcave to stce^Re 
(^gioiis Endowments Act (XK of ss. 14 18- 

Court-fee for suck a suit. ’ 

A plaint containing a claim to remove the mana 
gor of a religious institution, based on tho allogatioi 
that the institution is a private one and is founde* 

by plaintiff’s ancestors, and that th' 
plaintiff alone has the power of appointing and dis 
missing the manager who refuses to leave it, require 
ad valorem Court-feo and is not maintainable on ; 
stamp of rupees ten only. 

Where the object of a Dharamsrta is that the Gran/ 

oM member of th 

Sikh Community, who behav .3 with propriety ca 

be excluded from participating in this service o 

forbidden from entering it where such recits 

tion is being made, tho Mammsaia is a Pnblio fie 

ligious Institution, particularly where the Q-ranth 


is rcmuuerated wholly or partly from a Govern¬ 
ment grant. It is immaterial whether the appoint¬ 
ment or dismissal of the Granthi rests solely with the 
founder or his representative. 

Tlic Dharmsaln of Sri Tilok Nath, Tahsil Nurpur, 
District Kangra, is a Public Religious Institution and 
tho Granthi of such an institution cannot be removed 
even by its founder except for good reason. 

The provisions of section 14 and other sections of 
Act XX of 1863 apply to an institution of the 
above description, and its founder or his representa¬ 
tive or any other person interested in the institution 
suing to remove the Granthi or Manager cannot main¬ 
tain a suit for the purpose without first obtaining 
leave, under section 18 of tlie said Act, of the princi¬ 
pal Court of Original Civil Jurisdiction. BasAWA 
SiXGH V. Bhagwax Kaur, 181 P. W. R. 1912; 216 P. 
L. R. 1912 270 

-— --flindit temple—Scheme for' 

future management — Practice — E.rercise of discretion. 
Tlie High Court has a large discretion in the mat¬ 
ter of sanctioning a scheme for the management of a 
temple and of its funds, and unless it can be shown- 
that that discretion has been improperly exercised, 
or tiiat the High Court has not given due consider¬ 
ation to matters which they wore directed by the 
Privy Council to take into consideration, its decision 
ought not to bo interfered with. Sbvak KirpA' 
Shankar Daji v. Gopal Rao Manohar Tambakar 
12 M. L. T. 448; (1912) M. W. N. 1106; 16C. L.-I. 
640; lo Bom. L. R. 13; 24 M. L. J. 199 441 P. C. 

Relinquishment, SeePAXTADAR. 

Remand, See Civil Procedure Code, 0 . XLI, 
Rr. 23, 25. 

-Title suit—Finding of lower Appellate 

Court that plaintiff’s suit is not barred—Sufficiency 
of finding—Remand by single Judge—Appeal com¬ 
ing on for hearing before Division Bench—Disposal 


of appeal by Division Bench 224 

Rent, See Landlord and Tenant. 

-, meaning of 120 

suit —Limitation 343 

-- - — -Res judicata 445 

■ '"Res judicata —Presumption —Consider* 

ations for determination 111 


' for, based on specific settlement—No aU 
ternative claim for rent—Plaintiff’s title proved hut 
settlement not proved—TVhttker decree for wse and 
occupation should he given—Amendment of plaint, 
whether should be allowed. 

In a suit for rent, where no alternative claim 
is made for use and occupation, no sum can be 
decreed on that footing. 

Therefore, where rent was claimed under an 
alleged settlement with the defendant, which the 
plaintiff failed to prove, a decree for use and 
occupation ought not to have been given when 
there was no such claim and the defendant had no 
notice of such a claim. 

A plaint may be allowed to be amended only when 
a claim has been omitted by mistake or inadvertencQ 
or for similar reasonsj and not deliberately. 
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Rent suit—conoid. 

TKoroforo where the plamtiff has sued for rent 
npon a apeoiflo case of sottlomenb with the dofondnut, 
whloh has been found to bo falso, it is not a onso 
where he should bo allowed to nmond the plaint by 
olaimiof; a relief for the defendant's use and 
oooupation, not oonsistont with the olaiiu ori^inaU 
lylaid. Buukui Koeri v. Ram Kiierwan Prosai), 17 
0. W. N. 311 646 

Representative* Civil Procedure Code, 
1908, 8.146. 

Repudiation of adoption 350 

Reputed ownership, dootrino of, inapplion- 
ble to secured creditor 31 

Res Judicata* See Civil Procedure Code, 
1908, s. 11. 

—' ■ — ■ cojistructfuc ^Mortgage—Priority 

—Transfer of Property Act (IV of 1882), ss. 79, 80— 
Puisne mortgagee, whether personally responsible for 
re-payment of mortgage-debt. 

On the 28th September 1900, the mortgagors took 
a lease from the mortgagees of a certain property 
and on the same date executed a security bond, for 
the due payment of rent. The two documents were 
registered on the llth October 1900. The lessees 
made default in payment of rent. The landlords, 
oonsequently, sued for rent and enforcement of the 
security given by the lessees. In this suit, several 
persons were joined as defendants including one H., 
a mortgagee xmder a bond dated 12th October 1900, 
on the allegation that they had acquired an interest 
in the propertiesgiven by the lessees by way of securi* 
ty. A decree was made in favour of the landlords on 
the 13bh March 1907, which declared the priority of 
the landlord’s mortgage over that of K. On 20th 
April 19,08, a mortgage bond was executed in favour 
of the mortgagees in lieu of the decree debt and other 
debts. In a suit to enforce this mortgage: 

Held, that the security bond of the 28th September 
1900, was not entitled to priority over the mortgage 
of the 12th October 1900, except to the extent that 
the matter was res judicata by virtue of the decree of 
the 13bh March 1907, in respect of the sum then in 
controversj', for the Court would not extend the doc¬ 
trine of constructive res judicata beyond the subject 
matter of the particular litigation. 

A mortgagee, making a further advance, shall nob, 
in respect of that advance, acquire any priority as 
against an intermediate mortgagee; but this general 
rule is subject to the exception that the intermediate 
mortgage is postponed in respect of advances subse¬ 
quently made on the security of that mortgage, prd« 
Tided it expresses the maximum to be secured thereby 
and that maximum is not exceeded. 

A puisne mortgagee, as holder of a fragment of the 
equity of redemption, cannot be held personally res¬ 
ponsible for the re-payment of the mortgage-debt 
which, is primarily payable by the mortgagors. Dalip 
Kaeatan Singh V. CflAiT Na RAIN SiSGH, 16 C. L. J. 
395 927 

■ - ■ Joint decree—Rights inter se of 

plaintiffs not adjudicated upon their rights adjusted 
in subsequent suit—Recovery by one plaintiff of his 
share of first decree—Suit by other plaintiff entitled to 
ihfib siwre under second decree—Recovery of money by 
person with Jfnowledge of cessation of riyht^ result of. 


Res Judicata — oontd. 

In 1899, rl., olaiiiiing to bo tho solo proprietor of a 
trading linn, sued 0. for tho rocovory of a dobt duo 
to tho linn. A. joined his unolo li. us a proforma co- 
dofondant in the suit. 

The Court found that A. Si li. wore oo-parfciiors ami 
thus R. Avas joined as oo-plaintilf and a joint dooreu 
was passed against C. 

la 1900, h. sued /I. for lAortition of t)io joint pro- 
portios. It was found in this suit that B. was not en¬ 
titled to any share in tho partnership in respect of 
which the debt Avas chiimod in tho previous suit. 
Two years after tho adjudication in the second suit, 
B. recovered his half sliaro of tlio deon>tal debt duo 
from G. A. sued to recover this money on the ground 
that R.’s interest in tho first decree liad ceased to 
exist by virtue of the second decree : 

Held, per Chandavarkar, .-Ij. C. J., 

(1) that the finding in tlie first suit tliat A. & D. 
Avere jointly entitled to a deoreo Avas arrived at only 
for the purpose of the defendant sued in tliat litiira- 
tiou ; 

(2) that the Court Avas not called upon in the first 
suit to decide finally Avhat tho respective interests of 
A. & B. were in the decretal debt; 

(3) that the finding in the second suit tliat B. was 
not entitled to any share iu the partnership must be 
regarded as the fiual and decisive finding governing 
the jural relation of the parties; 

(o) first, because it settled the interest between 
A. and B. Avhioh the judgment in the first 
suit had left undecided ; 

(6) secondly, even assuming that that judgment 
had settled Avhat those interests Avere, B. hav- 
ing failed to plead that settlement as res 
judicata in the second suit, it was the ad¬ 
judication in the second suit that must 
prevail as finally deciding the issue of title 
as between & R.; 

(4) that B. having recovered the money while the 
decree in the second suit against him had come into 
existence, was liable to restore the money recovered 
by him knowing that he had no right to it. 

Held, per Batchelor, J. — 

(t) that there Avas no real inconsistonoy be¬ 
tween the two decrees, because the later 
decree and that alone decided the question 
as to what interest, if any, B. had in the 
partnership ; 

(t’O that even supposing that the decision in the 
second suit could only be arrived at by over¬ 
riding what was decided in the first suit, 
the later decision must prevail to govern the 
present rights of the parties. 

The rule laid down in Harriot v. Hampton, 7 T. R. 
269, that money recovered under a j idgnient or 
decree cannot be recovered back in a fresh suit or 
action whilst the decree or judgment under which 
it Avas recovered remains in force, rests on tho 
ground that the original decree or judgment must 
be taken to be subsisting and valid until it has been 
reversed or superseded by some ulterior proceed¬ 
ing. If it has been so reversed or superseded, 
the money recovered under it ought certainly to be 
refunded. 

In order to bring the principle of the rule men¬ 
tioned above into force, there mast be bona tides on 
the part of the party, who has got the benefit of his 
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Res Judicata— concid. 

opponent’s payment. If a person enforcing a pay¬ 
ment under legal process has therein taken an un¬ 
fair advantage or acted unconsciontiously, knowing 
that ho had no right to the money, the principle 
cannot prevent the other party from recovering the 
money back. Shankar Vishno Gokhat.e v. 

NATH Hari Dharap, 14 BoM. L. R. S.ll 205 

, . Rent sntt—Con- 

Hidemtiom for deteriHirvition—licngnl 'Lrnnncij .4ct 
rrm 0/1885), 8. 51. 

A prior decision in a rent suit maj' be taken to 
determine the rent claimed in that suit, and to giro 
rise, under section 51 of the Bengal Tenancy Act, to 
the presumption that the rents for subsequent years 
romainod tho same. 

The weight to bo attached to the presumption thus 
raised must depend first on the conditions under 
which that decision was arrived at, that is to say, 
whether it was after an adjudication of the question 
of the amount of rent or the rate of rent or not. If 
in tho prior suit there had been such an adjudication 
it would bo only open to the Judge in a subsequent 
suit for rent to look to subsequent circumstances and 
events to enable him to determine whether there 
had been any change in the relations between the 
parties since. If there was no adjudication of the 
question, it would be for him to consider the cir¬ 
cumstances and events, both prior and subsequent to 
that former suit, in order to enable him to determine 
the relations existing between the parties and the 
rentals rightly due for the lands for the years in suit. 
Bbni Pershad Koeri V. Raj Kumar Chowbgy, 16 C. 
L. J. 124 111 

■ I ■—by or against matiager of joint 

Hindu family—Effect of decree in such suit on other 
members of family. 

The manager of a joint Hindu family can both 
sue and be sued in his representative capacity and 
a decision fairly obtained against him is binding 
on the other members of the family and operates as 
res/udicafa in a subsequent suit. Bindhachal Rai 
V. Gaya Rai 290 

Restitution— Assignment of decree during ap¬ 
peal—Assignee realising decree from judgment- 

debtor 420 

■ ——Suit for possession of immoveable 
property—Power of Court to grant restitution 987 

— — — ■ Suit for possession decreed in first 

Court—Forcible possession taken by plaintiff—Sub¬ 
sequent reversal of decree — Application by defendant 
for restitution and mesne profits, if may be enter¬ 
tained—Civil Procedure Code (Act V of 1908^, 
s. 144. 

Seotion 141 of the Civil Procedure Code was 
enacted with a view to shorten litigation and 
afford speedy relief. A narrow construction of the 
seotion so as to restrict its application should not be 
adopted. 

Where a successful plaintiff in a suit for posses¬ 
sion took possession of the property in suit by force 
and not by execution of the decree, and the decree 
was set aside on appeal: 

Held,^ that an application b-.* the defendant for 
restitution of the property to him with the 
mesne profits enjoyed by tho plaintiff in the 


Restitution— conoid. 

interval by virtue of his possession was main- 
tainablo under section 141 of the Civil Procedure 
Code. 

Section 144 is not limited to restitution of what 
may be technically described as mesne profits; if an 
appropriate order of restitution is made under the 
section no question of limitation arises. 

The Court will not, in the interests of justice, be 
astute to force the parties to a separate suit, merely 
to allow tho question of limitation to be raised, 
Raghu Singh u. Shew Pro.sad Rai, 16 C. L. J. 135 

121 

-of conjugral rlg'hts, suit 

for -Limitation 629 

■ - - . ■— Hindu girl married during 

minority—Refusal to consummate marriage. 

A Hindu girl was married while under the age of 
puberty, but did not accompany her husband to his 
house and there was no cohabitation between the 
parties. On arriving at puberty, tho girl refused to 
consummate the marriage; 

Held, that the girl should be allowed freedom of 
choice and tlie husband was not entitled to a decree 
for restitution of conjugal rights. Kalawanti v, 
Bukhan, 187 P. W. R. 1912; 213 P. L. R. 1912 254- 

Resulting* truSt-Specifio purpose 689 

Re-trlal of appeal, power of High Court to 

Revenue Jurisdiction Act (X of 
1876), S. 4 148 

Revenue Sale Law (Act XI of I859)v 

Contract Act (IX of s. Mortgage 

by co-sharer—Default in paying revenue by other co¬ 
sharers—Payment of their share by mortgagee—Suit 
by 7nortgagee for recovery of sums paid—Whether 
suit maintaijiable without specifyittg share of revenue 
payable by each co-sharer—Contribution suit, nature 
of—‘‘Defaulting proprietor," meaning of—Person not 
proprietor paying revenue —Remedies. 

A co*sharer proprietor of an estate mortgaged his 
share to the plaintiff. Under the terms of the mort¬ 
gage contract, the Government revenue was payable 
by the mortgagor. Tho other co-sharers of the estate 
made default in the payment of the revenue, and the 
plaintiff was obliged to deposit several sums to avert 
the sale of the properties and save his interest. He 
then brought this suit for the recovery of the sums 
against the defaulting co-shaiers: 

Held, that the suic was maintainable on the princi¬ 
ple recognised in seotion 9 of the Revenue Sale Law 
Act of 1859, and also under section 69 of the Con¬ 
tract Act; that the plaintiff was not bound to claim 
against each co>sharer the specific amount of Govern¬ 
ment revenue payable by him proportionate to his 
share in the estate, as the present suit was not a 
contribution suit. 

The nature of a contribution suit explained. 

If the arrears of revenue due have been paid by 
a person who is not a proprietor he has a three¬ 
fold remedy. If he is party to a suit pending 
before a Court of Justice for possession of the 
estate, it is competent to the Court to put him 
temporarily iu possession. In the soooni place, he 
is entitled to have a personal decra) against the 
defaulting proprietors for the amount paid by bin; 
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Revenue Sale Law— oouoid. 

to SOTO the estate fi'om danger. Tu the third place, 
he is entitled to have a lion on the estate for tho 
amount paid. 

The expression “dofnuUing propriotor” in sootion 9 
of the Revenue Salo Law Act of 1859 menus, whoro 
there is more than ono propriotor, tho entire body of 
■uoh proprietors. 

The reasonable interpretation of seotion 09 of tho 
Contract Aot is that it applies only to eases in which 
the person who makes tho payment is himself not 
liable to pay, but is inbei’estod in tho payment of tho 
money. Moticuand r. Rajrano Sahi, IG 0. L. J. 148 

45 

Reversioner— Dt'clnratonj 3tt.it—Ojfer to pay — 
Conditional decree—Charge for proved neceeaity. 

In suits by reversioners regarding the alienations 
of widows, the uncertainty, regarding the person who 
would be entitled to succeed tho widow, is no ground for 
refusing a declaration regarding tho character of the 
alienation. When the alienation is declared invalid 
there is no reason why a charge should not bo declar* 
ed in favour of the alienee on equitable grounds for 
the amount for which necessity has been proved. 
It is not necessary that there should bo an offer in 
the plaint before a conditional decree can be passed 
and the alienee given a charge for the amount. 
(Jarikipati Paparayudu V. Garikipati Rattamma, 
(1912) M. W. N. 1176} 24 M. L. J. 62; 13 M. L. T. 110 

' 508 

RevieWa See Civil Procedure Code, 0. XLVIi. 

■ I—-Amendment of decree—Costs assessed on 

wrong principle—Proper remedy 418 

- Privy Council, appeal to -Order refusing 

leave to appeal to Privy Council, if open to review — 
Civil Procedure Code (Act V of 1903^, 0. XLV—~ 
Value helow Rs. 10,000 even if interest up to date 
fixed for redemption is added—Value above the 
sum if interest subsequent to that date is added— 
Redemption suit, when leave should be granted. 

An order of the High Court under Order XLV of 
the Civil Procedure Code, rejecting an application for 
leave to appeal to the Privy Council, may be reviewed 
by the Court which made the order. 

In a redemption suit, even if the interest was cal¬ 
culated up to the six mouths allowed for redemption, 
the sum of Rs. 10,000 was not reached. The sum 
would be reached by the addition of interest subse¬ 
quent to the date of redemption. The High Court, 
therefore, refused to grant leave to appeal to the 
Privy Council. On an application for a review of the 
order of the High Court: 

Held, that there was no error apparent on the face 
of the record or any sufficient reason for granting a 
review. Nand Kishoeb Singh v. Ram Gulam Sahu, 
] 6 0. W. N. 1089} 39 C. 1037 221 

Revision. See Provincial Small Cause Courts 
Act, a, 25; Punjab Courts Act, s. 70. 

_ Pfinri-.—Compromiso by joint suc¬ 
cession by Government tenant 680 

assessed on wrong principle 418 
. —Failure to exercise jurisdiction 991 

-— Civil Procedure Code (Act V of 1903^, s. 

73 (2)—Order 0/ rateable distribution of judgment’ 


Revislon-oontci. 

debtor*s assets among rival dccrcC’holdors in execution 
of decree. 

An order under section 73 (2) of tho Civil Prooo. 
dure CmU', 1908, that a oortniri doorco-liolilor is or is 
not ontitliMl to share rateably in the ussots roali;<od 
from tho judgment.debtor’s proporty is net open to 
revision; it is immaterial whether tlie order luis boon 
actually earritnl out or not at the time of liling or 
hearing tho revision. 

'rho general policy of tho law and the usual prao- 
tioo of tho Superior Courts is not to iiitorfoio on the 
rovislon side oxcopt in cases wlioio tho potitionor has 
no otlior remedy or his only altornativo roruofly is so 
cumbrous or expensive tliat to refer him to it would 
be tantamount to denying him relief. Radiib Kishkx 
V. BnoLir Mal, 171 P. W. R. 1912; 176 P. L. R 1912 

254 

, — Criminal case —Findings of fact — Juris- 
diction of High Court to interfere—Penal Code (Act 
XLV of 1860), .S-. 211 —Principles to he l;ept in view 
in case under section 211. 

Applications for revision in criminal cases stand 
on a fandamentally different footing from appeals 
against appellate decrees in civil suits. In cases <.f 
the latter description, tho High Court is bound by tho 
rigid provisions of section 100 of the Code of Civil 
Procedure, 1903, to act on findings of fact embodied 
in the judgment of tho lower Appellate Court. In 
criminal cases, on the other hand, there is no such 
statutory restriction totheexercise of the High Court’s 
jurisdiction. As a matter of practice, the High Court 
does not ordinarily interfere with the conclusions of 
the lower Appellate Court on questions of fact, but 
there cannot bo any question as to tlie competency 
of the High Court to interfere with a finding of fact 
when tho occasion requires it, and the High Court 
will not hesitate to do so when satisfied that the 
finding is manifestly erroneous and a miscarriage of 
justice would result from it if left uncorrected. 

In a case under section 211 of the Penal Code, two 
principles must bo kept in view: (1) that failure on 
the part of a complainant to establish the truth of his 
allegation does not by any means justify the inference 
that tho complaint was false, and (2) that to secure a 
conviction it must be established beyond reasonable 
doubt that the circumstances are not merely consis. 
tent with the guilt of the accused but entirely incon¬ 
sistent with his innocence. Ram Pro.sad y. Emperor 
16 C. L. J. 455; 13 Cu. L. J. 897; 17 C. V7. N. 379 ’ 

993 

— - Criminal cases—Concurrent findings of 

facts—'Material error as to facts. 

Where a lower Appellate Court has fallen into 
a material error as to facts, the Chief Court will in. 
terfere in revision. Prabhu Diyal v. E.\iperor 24 P 
L. R. 1912; 38 P. W. R. 1912; 13 Cr. L. J. 774 406 

■ ' High Court Power to interfere with Col¬ 

lector’s order reversing inamlatdar’a decision Col¬ 
lector a Subordinate Court—Civil Procedure Code 
(Act V of 19GS) , ss. 3, 1)5 —Mamlatdars’ Courts Act 
U[of\90Qj,s. 28. 

The Mamlatdars’ Courts Act expressly constitutes 
the Collector, taking proceedings under that Aot, 
a Court. Therefore, the Collector, when exercising 
judicial functions under the Act, is subject to the 
superintendence and control of the High Court. 
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Revision— concld. 

Section 115 of the Civil Procedure Code 
authorizes the Hif?h Court to interfere on revision 
with the order of a Collector under section 2S of tlie 
Mamlatdars’ Courts Act. The Collector lias no 
authority under the latter section to reverse a 
decision coiiio to by the on evidence. 

The enumeration of subordinate Courts in sec¬ 
tion 3. Civil Procedure Code, lOQS, is not exhaustive 
and does not exclude all other Courts from the 
category of Courts subordinate to the Court. 

PL’RSnOTTAM J.AN'AKI>AX I'- MaI[AI»U Pa.VDU fl'RMAT.KAll. 

14 Bom. L. B. 947; 37 B. 114 676 

■Maferinl in-e<jiilai-itij —Discretion of Judge. 


Where a Judge uses his discretion to grant or re¬ 
fuse leave to institute a suit, lie does not act illegally 
or with material irregularity, nor is any question of 
jurisdiction involved. Manjkshwar Paikmanahha 

Batta, In rc, 12 .\[. L. T. 359 400 

-(Civil) —Civil proceeding in a Court 


of appeal 

- -Leave to withdraw suit witli 

liberty to bring fresh suit 647 

— -Question of fact—Possession 

508 

Reference for minor to arbitra- 


not permissive 


tion—Superseding arbitration 

(Criminal). See CKiAiiXAr. Fku 


CEDURE Code, ss. 435, 439. 

_ —— ■ .Sanction to prosecute 

granted by District Registrar 717 

Revival of debt— Promissory-note for pre¬ 
vious debt dishonoured 721 

Right to sue —Adoption—Settlement by adop¬ 
tive mother in favour of her daughter—Consent of 
natural father of adopted son—Repudiation of 
ngrceinorit by adopted son after majority—Right of 
daughter to enforce agreement 741 

_ Pro-note in name of deceased mem¬ 

ber of Hindu joint family—Right of survivor to 

sue 748 

- ——Founder’s representatives suing for 
preventing abuse of trust —Suit in ejectment 
against trespasser by worshipper eon 


Right Of suit. Sec Oadse OP ACTION*. 

- -Suit for declaration that decree was 

fraudulent 125, 126 

Riot caS8—Duty of Police to ascertain guilty 
party—Duty of Court 40 


Rioting -Common object—Suggestion by Judge 
that real case might be between cases alleged bv 


both sides 565 

Robbery. See Pexal Code, s. 397. 

Rule against perpetuity 689 

Ruling Chief, suit against 444 

Sa.le. See Vendor and Pdrcuaser. 

-Contract of sale—Registered deed 176 


Sale—concld. 

-__ for Land Revenue—Fraudulent purchase 

878 

—— or lease—Burden of proof 889 


Liabilicy of vendee to pay interest on consider¬ 


ation money 

-of minor’s property by guardian—Benefit— 

609 


Necessity 


_ of goods—Goods sold on credit and delivered to 

pnrehnspr—Vesting of titlc~Goods tah'en away irom 
custody of purchaser by third party—Liability of third 
party to vendor for purchase money. 

Where goods have been sold on credit and possession 
has been delivered to the purchaser, the title vests 
completely in him and the vendor has no lien on tho 
goods sold. If thereafter the goods are unlawfully 
taken away from the custody of the purchaser by a. 
tliii d party, the vendor is not entitled to hold that 
party directly responsible for his claim. Era Ap^'A 
V. Era Rwami, 1G C. L. J. 575 963 

- _ of interest in layid in Rangoon—Verbal sale in 

1S90—Validity oj sale—Transfer of Property Act {IV 
of \SS2)—Law appUcnhle prior to such extension— 
Burma Laws Act (JT/ZZ o/189S), s. 13. 

The Transfer of Property Act was first extended to 
the local limits of the ordinary Civil jurisdiction of 
tlie Recorder of Rangoon from the 1st January _ 
1893. 

Under sub-section 2, section 13 of the Burma Laws 
Act, all questions arising in Civil cases instituted in 
the Courts of Rangoon were to be dealt with and 
determined according to the law for the time being 
administered by tlie High Court of Judicature at Fp*"!* 
William in Bengal in the exercise of its ordinary Civil 
jurisdiction. 

A verbal sale for Rs. 350 of a share iu immoveable 
property at Rangoon in 1890, after the Transfer of 
Property Act was applied to the whole of Bengal 
from the firsc July 1882, though prior to the exten¬ 
sion of the Act to Rangoon, is invalid inasmuch as it 
would have been invalid if it had taken place in 
Calcutta in that vear. Mg San U r. Ma Hmyin, o 
Bi’r. L. T. 1C9; 6 L.'B. R. 98 954 


- in execution— Application for delivery 

of possession 3 years after confirmation of sale 

242 

- ■ ——— - Application for setting 

aside sale—Deposit of amount specified in sale pro¬ 
clamation—Amounts duo to decree-holders apply¬ 
ing for rateable distribution 920 

- —-- ■ ■■ Fraud — Antecedent and 

subsequent 972 


ing application 
second • 


-Order allowing or rejeot- 

for setting aside sale—A^^^ 


when becomes complete 

783 

Sales of Under Tenures Act (VIII of 
1865 B. C.), ss. 4, 6, 16 165 


Sanction to prosecute. See Criminal 
Procedure Code, ss. 195,196, 197. 

Satisfaction, doctrine of 17 

Search— Failure to call witnesses 75 
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Second Appeal. Seo AppEAr.—S econd. 
Secretary of state —Party—Undor-touants 

—Sait uador section 104 (H), Bengal Tenancy Act 

e ... 921 

security. See Criminal Procedure Code, ss. 

106 TO 110. 

' * without consideration—Other compon- 

sation 

for costs 

Qood behaviour — Habitual offender — 
Notice to show cause —“B{/ habit” a thief—Notice 
ekiiingtby general repute” a thief, whether bad — 
Person not misled or prejudiced hij terms of order — 
Criminal Procedure Code (Act V of 1898), ss. 110, 
112,117,118. 

In an order drawn up under section 112 of tlio 
Griminal Procedure Code, it was stated that as it 
appeared to the Magistrate that the opposite party 
was “by general repute” (instead of “by habit ’ as 
required by section 110) a thief, he was called upon 
to show cause why he should not give security. Tho 
evidence was directed mainly to show that ho was a 
habitual thief and his cross-examination was directed 
to refute the evidence to that effect: 

Held, that the inquiry provided for by sections 117 
and 118 of the Criminal Procedure Code was nob 
atriotly limited by the precise terms of tho order 
drawn up under section 112, and that as the opposite 
party was not misled or prejudiced by the terms of 
the order, no ground existed for granting him any 
relief. Deputy Legal Remembrancer r. Kadir Mirza, 
13 Cr. L. J. 784} 17 C. W. N. 331 416 

ScpArAflolla See Hindu Law—Joint Family; 
Hindu Law—Presumption. 

Service, contract of. See Master and Servant. 

-Inam. seeiNAM. 

Sessions case—Adjournment—Practice 797 

■■ - COUrf—Ganjam agency 786 

Set-off. See Patni Regulation. 


Small Cause Suit —conoid. 


-Kattakonam 

’Right of petitioning creditor to set-off 
costs payable by him to insolvent as against his 
debt 104 

Settlement proceedlniTs — Collector’s 

jurisdiotion to decide disputes as to title between 
raiyats —Decision, whether " award ” 881 

a 

records, entries In—Prosurap- 

94 


tion 

SliePaltShIp, grant of 

Sir, whether it loses its character as such by 
planting groves thereon 302 

Sm&ll Cause Court. Sve Civil Procedure 

Code, 1908, s. 24 


See Small Cause Suit. 


Small Cause Suit —Decree against recorded 
tenant—Sale of tenure of share of recorded tenant 
~Deof6tal amount paid by recorded tenant’s co- 

right to be redmburaed by 

^nant 90 



Suit against innindar for 


jodi and JasU justi 

- -- ’■ --Suit to rocovor money duo 

on bond oxocntod along with loaso of occupano}'- 
holding 


Suit for recovery of rent 


with incidental prayer for declaration of right 


704 


Sovereign Princeor Ruling Chief, 

suit against—Consent of Govenior-Gcneral in 
Council —Private International Law —Suit ag.ainst 
l-’oreigii State 444 

Specific performance. See Si’Ecii-'ic 

Relief Act, s. 22. 


-- ' of contract—Unfair ad¬ 
vantage to plaintiff—Hardship to defendants—Dis¬ 
cretion of Court 732 


- ' -- »f confioct oj srilc — Gunr- 

dion or m-untjer binditi-j minor's share —Hindu Law 
—Enforceability of contract ayninst minor's interest 
— Document, construction of—Eridence of surround'^ 
ing circumstances—Aicard of damages — Specilic 
Relief Act (Zo/ 1877), X. 10. 

In determining wliat interest passes to a vendee 
under a salo-doo<l executed to liiin by the managing 
member of a joint Hindu family, it is competent to 
Courts to go beyond the language of tho document, if 
necessary, and look to the surrounding circumstances 
to see wliether the executant purported to convey 
only his personal interest or the family interest. 

The managing member of a Hindu family has 
power, in proper circumstances, to bind tlie minor’s 
interest, in a contract by him for tlio sale of the joint 
family property and specidc performance can bo given 
against that interest. 

The Court can also, in sucli a case, award damages 
in tho alternative, though not asked in the plaint, 
Krishna Aiyar u. Shamanna, 23 M. L. J. 610; (1912) 
M. VV. N. 1188 497 

Specific Relief Act (I of 1877), s. 9— 

Suit ir. ejectment by licensee against trespasser, main- 
tainabiliiy of. 

A lioensee of land, if dispossessed by a trespasser, is 
entitled to maintain not merely a suit under section 9 
of the Specific Relief Act, but also a regular suit on 
the basis of his title as lessee. Sit.v Ram v. Jauan 
Nath, 15 O. 0. 317 469 


s. 19 
s. 21 

Si 22 —Corafmet to 


497 

, 600 


sell 


—Suit for specific performance—When limitation 
commences to run—Delay in suit, when fatal to suit. 
Where, in a suit for specific performance of a con¬ 
tract to sell, no date is fixed for performance, limitation 
commences to run from the date when performance 
is demanded by one party do the contract and refused 
by the other. 

Delay in instituting a suit for specific performance 
is not fatal to the suit, unless it can be shown that 
the delay has in any way prejudiced the defendant. 
Abdur Khadib V, Naoasarupu, (1912) M. W. N. 
1004 
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Specific Relief Act- coucld. 

— S* 22--5p<?ci’/ic perform’ 

ance of contract^TJnfair ndvantngc to plnintijf— 
Hardship to defendant—Discretion of Court, 

Where a contract conferred an undue adrantajro on 
the plaintiff aud caused a hardship to the defendant, 
which was not anticipated at tlie time when the con¬ 
tract was entered into, the Court can, in its discretion, 
refuse specific performance of that contract. Gitt.t.a 

Mal V. Ceiuxnu Lal, 10 A. L. J. 498 732 

-S. 41 370 


-— Si 42—“ Legal character’* 

~~*‘R{ght foany property"—Declaratory suits, nature 

of—cnch suits to he kept within legal limits — Discre¬ 
tion—Hindu Law — Adoption — Daughter’s son — 

Nephews not competent to contest adopton. 

A-, a Hindu, governed by tho iiitaJeshara, died 
leaving two widows, a daugliter and a daughter’s 
sou, B. B. set up a title to succeed to A.’s estate on tho 
ground that he had been adopted by A. A.’.s 
brother's son, C., brought .a suit to obtain a declara* 
tion that B. was not the adopted son of A. A.’s widows 
aud daughters did not oppose B.’s title: 

Held, (1) that the suit was not maintainable under 
section 22 of the Specific Relief Act; 

(2) that C. could not bo said to be entitled to a 
legal character or a right as to A.’s property; 

(3) that B. was not a person entitled to deny C.’s 
title; 

(4) that even if tho suit were maintainable, it would 
be a proper exercise of the discretion, given by sec¬ 
tion 22, to refuse to grant a declaratory decree on 
account of tho romolenoss of C.’s interests being 
affected. 

Per ElsmiCi J,~B.'s heirs would be the same whe¬ 
ther ho succeeded to A.’s property as adopted son or as 
daughter’s son. 

Per Hattigan, J. —To entitle a plaintiff to maintain 
a declaratory suit under section 42 of Act I of 1877, 
it must bo shown that his “legal character” or his 
“right to any property” has been denied by the de¬ 
fendant, or, if not denied, that tho defendant is at 
least “interested to deny one or the other.” As decla¬ 
ratory suits are an exceptional form of litigation, tho 
power conferred by section 42 to institute such suits 
ought not to bo extended beyond what tho law abso¬ 
lutely requires. Barkat Ram v. Jaoat Ram, 249 P, 
W. R. 1912 


’■ ——— s. 42, proviso-5ute 

for declaration of right to collect dues. 

A suit by the proprietors oinpatti for a declaration 
that they are entitled to collect viUngc dues and that 
cettain other persons, who have settled in the patti 
have no such right is not barred by the proviso to 
section 42 of tho Specific Relief Act. Kamiba v. Lalu 
110 P. R. 1912; 30 P. L. R. 1913 gO*^ 

Standing' Crops—immoveable property 

Statornont of person as to his rights in pro¬ 
perty—Not to be lightly set aside 216 

Statutory duties, protection in 

Rule, construction of 


185 


Stay —coucld. 

-of execution, reasons for—Annoyance 

to feelings, whether a reason 219 

during pendency of appeal 


—Power of loioer Court to stay execution — Jurisdic- 
lion—Decree for possession executed. 

A Court has no power to stay execution after an 
.appeal has been filed to the High Court. The utmost 
that tho lower Court can do is to stay its hands and 
go no further. 

Whore a decree for possession of the house has been 
executed, the decree can no longer be stayed, nntil the 
decree has been set aside in appeal; the Court below 
has no power to go backward to drive the decree- 
holder out of possession and rc-place the judgment- 
debtors in possession. Satya Shankar v. Naharaj 
Narain, 11 A. L. J. 83 - 


-of proceedings— Rule issued by High 

Court—Telegram sent by High Court Vakil to 
Court below—Disregard of telegram—Bias against 
accused—Transfer of case 78 


Stay proceedings -Pen¬ 

dency of civil Appeal—Jurisdiction to order prose- 
Oution #20 


- of sale —Court to which application should 

be made 763 

Step-in-aid Of execution. See limita- 

Tio.x Act, Sch. I, Arts. 179, 182. 

®^rcets and drains in Municipal toiwis—* 

Oionership in Government—Right of Municipality 
vesting in Municipality by statutory provisions— 
Construction hy house oivner of pial over drain~“ 
Adverse possession—Prescriptive right—Limitation 
—Extinguishment of title in Municipality after 
12 years—Encroachment -Right of Municipality to 
remove pial—Madras District Municipalities Act (IV 
of 1884_^, $. 108 (1)—Injunction —Prayer for decla* 
ration, granting of—Subsidiary relief. 

The streets and the drains therein in Municipal 
towns are vested in the Municipalities by Govern- 
ment for purposes for which they were constituted. 
Their right is not a mere right of easement, but a 
special kind of property in the site previously un- 
known to the law, but created by statute. 

Though the Municipalities cannot give up the 
rights of the public in tho streets or affect their 
right of -way by any act of their own, it would 
not affect the capacity of a person in hostile pos¬ 
session to acquire rights which would affect the 
public. 

Although the soil may belong to one person, 
another person may be the owner of a building 
above the soil, and the right to occupy a portion 
of the space above the soil may be acquired by limi¬ 
The construction of a pial over a drain by a house 
owner m front of his house is a user by him adverse 
to the Municipality and 12 years’ adverse enjoyment 
(before 1900) extinguishes the right of Municipal¬ 
ity to the space of the pial, and 60 years’ adverse 

enjoyment extmgnishes the rights of the Govern- 
meat* 

The Mimicipality, however, has the right under 
section 168 (1) of the District Municipflities Act, 
the statutory right to demolish the pial as ‘an 
encroachment.; notwithstanding the existence of a 
prescriptive title as against it and Courts have no 
tion^^^°^^”*^ ^ restrain the demolition by an injuno. 
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Streets and drains -rOonoUl. 

Sought to havo it doolumd 
taftt hs hail acqiiiroil a proscriptivo riglit to tho 
•its of a pial built by liiiu ovor a drain and for an 
in^notion restraining tho Municipality from donio- 
hshing it: 

Hsid, ^ that tho Oonrt would not grant him tho 
deolaratiou, though ho siioc 0 :*dod in establishing liis 
preaoriptivo right to tho site, as it was only sub* 
tidiary to tho substantial roHof askod for, rf:-., in- 
jabotion, whioh could not bo granted. Basavks\va« 
BASWAMl I*. IIAVALIIJI UirsSAlN, 12 M. L. T. 40o; 23 
M. h. J. 479j (1912) M. W. N. lOSO I 58 

SubstItutlOlla Sec Civil Prooeduiir Codk, 

o. xxir. 

Succession Act <X of 1865), ss. 62 , 
164,292 17 

Succession Certificate Act (VII of 

1889), ss. 4, 16 —Assijnec of holder of c<?rf/yt. 

cate, xokeiher can mainiain suit. 

The assignee of a person, to whom a Succession 
Certificate has been granted, cannot sue for the re¬ 
covery of the debt assigned to him. Allaiidad Khan 
V. Sant Ram, 10 A. L. J. u06j 35 A. 74 486 

-S, 16 486 

Succession (Property Protection) 
Act (XIX of 1841), ss. 3, ^-Malabar 

Law and Usage —Tarwad property — Self-acquisition 
o/k(itn(Lva,ti—Suroivoiship~Not{ce—Onier to make 
inventory^Jurisdiction^Direction of deceased. 

The provisions of Act XIX of 1841 do not apply to 
cases where property lapses by survivorship, as in 
the case of the property held by the kaniavan. of a 
Malabar tarwad, whether the property is the ^arwrt<^ 
property or the self-acquisition of the kaniavan. 

Before issuing any notice under the Act, tho Judge 
must be satisfied that there are strong reasons for 
believing that the party in possession has no lawful 
title. The Judge cannot, without making an inqiiirv 
and without having such strong ground of belief, 
appoint an officer to make an inventory of tho pro- 
perty. 

Obiter dictum:—The Act pre-supposes a ease of suc¬ 
cession; if there aro directions as to tho disposal of 
the property, the Judge should give effect to them 
in this summary proceeding without considering their 
validity. Abdulla v. Mirtiiur, 23 SI. L. J. 537s 12 
M. L. T. 497; (1912) M. W. N. 1L64 429 

-s. 4 429 

Sufficient cause. See Limitation Act, s. 5. 

Suit for declaration that plaintiff not 
tenure-holder but raiyat 917,919, 92 I 

^ for land Suit to declare a mortgage of 

property outside Madras fraudulent—Suit to avoid 
inuumbranoe 


-—, meaning of 198 

“ - i - , Wrongful breaking away 

through mine and carrying away coal 500 

Sul^ Valuation Act (VII of 1887), 
S-8 162 

Summary trial. See Criminal Procedure 
Code, ss. 260, 263, 


nil 

Sureties not to lo rpjootod merely on Police re- 

|>ort 

* disohiirgo of—Prinoipal debtor sued hut 
not proooodod with owing to want of address 893 

648 
682 

Survival of rlg-ht to sno-Suit to contest 

alioimtioii 101 

Suspected person— Power of Police to 

ilotaiii gy I 

SUSpIClOflf dooisiou cannot l)o foundod on 

Temple— Sulicmo for future management 441 


Surface water, test of 

Surrender of holder by tenant 


Temple Uralans 


128 


Tenancy. See Landloru and Tenant. 

Tenant, hoUUny on after formal ejectment—Oudh 
Rent Act (XX/f of 18S6), s. 127. 

Where a tenant was ejected formally under the 
provisions of section 60 of tho Oudh Rent Act, bub 
nevertheless continued to cultivate the holding in 
question without any break for any period, however 
small : 

Held, that the provisions of section 127 of the Oudh 
Rent Act could not apply to such a case. Deputv 
Commissioner, FmuAi) v. Our Dayal Singh 15 0 
c. 311 484 

Tenant-in-common —Right to recover 

whole property - 136 

Tender. See Transfer of Property Act, ss. 76 
83, 84. 

Testamentary Judgre —Power to declare 
Will invalid 730 

Title —Treating near relation without title as co- 
sharer for many years 


Tort— Liability of servant for wrong done on be¬ 
half of master ——. 


Suit for damages for wrongful distraint — 
Action commenced against wrong-doer—Aetto per- 
.<tonalis moritur cum persona—-Scope of dootrine 
How far applicable to India 


■ Trespass — Animal—Damage done to crops by 

cattle—Liability of owner —Negligence — Property ad¬ 
joining highway—Fencing. 

The owner of an animal is liable for any injury or 
damage committed by it by trespassing on the land 
of another; it is immaterial whether the animal es¬ 
capes by reason of the negligence of the owner or in 
spite of his most diligent care. 

An exception from the general rule above sLatod 
exists when damage is done by cattle passing nl3n>’ 
a highway to property adjoining the highway. 

In such cases, the sufferer cannot recover damages 
without proof of negligence or want of skill. 

The rule is also inapplicable to a case where the 
sufferer is bound to fence but has failed to do so. In 
India, the complete fencing of fields with a view to 
exclusion of cattle is impracticable owing to th '. im¬ 
mense expense involved. Madho v. Akaji, 8 N. L. R. 

190 899 
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Touts. See Legal Pbactiiionere Act, s. 36. 

TranSfOl*. See Civil Procedcre Code, 1908, s. 

24. 

-Sale-Contract of sale— Registered deed 

I/O 

_* Void transfer—Collector leasing pro¬ 
perty for premium satisfying decree—Subse^ei^ 
disposal of property by judgment-debtor oo7 

of CaS6« See Criminal Procedure 


Code, s. 526 


Of occupancy holding- 


Illegal 

Transfer of Property Act (IV of 
1882) 141,577 

— - ■ I . 1 — Mortgage eseouted before 

467 

Verbal sale in 1690 in 

954 


enactment 


Rangoon 


S. 3 —Fruit trees 910 


Sf 3 

S.8 
S. 36 
5. 52 
S. 53 
S.54 


544 

129 


1 

342 

176 


.. ^ S. 59 —Equitable ?norf« 

gage, essentiale of ^Deposit of title-deeds—Existence 
of debt—Intention to create security—Contract Act 
(IX of 1872), s. 25 —AcJcnowledgtnent of time-barred 
debt unthout promise to pay^ Equitable mortgage in 
lieu oj time-barred debt-~-R{ght to enforce—Limita¬ 
tion Act (IX of 19<'8J, s. 12—Evidence Act (lof 
1872), 68. 21, 32 —Entries by creditor in samadaskat 
book of debtorAdmission — Relevancy — Admis¬ 
sibility. 

The mere possession of title-deeds coupled with 
the contemporaneous ezistenoe of a debt is insuffi. 
oient to raise the presumption that there was an 
equitable mortgage by deposit of title-deeds. In 
order to establish such a mortgage, it must also be 
proTed that the title-deeds were deposited by the 
debtor as seranVy for the debt, that is, the intention 
accompanying the deposit was to create a security for 
the debt. 

A mere acknowledgment of indebtedness without 
any promise to pay is not such an agreement as is 
contemplated by section 25 of the Contract Act. 

Where time-barred debts are accepted by the debt¬ 
or and made the consideration for an equitable mort¬ 
gage effected by the deposit of title-deeds, the 
consideration would be valid and good in law and the 
equitable mortgage would afford a sufficient ground 
for the action of the mortgagee to sue for the debt, 
even though the requirements of section 25 of the Con¬ 
tract Act are not complied with. By the deposit of 
title-deeds as security for debt, the equitable mort- 
gagor virtually discharges the debt by assigning to 
the creditor an interest corresponding in money value 
with the debt due on the pr‘>pei*ty mortgaged. A 
ime-barred debt may be a good consideration if 
accepted by the obligor as sncli. 


Transfer of Property Act— contd. 

Entries, made by a creditor in the sajnadaskat Iwok 
of his debtor, in which the creditor mentioirn the f^t 
of the debt and the deposit of the 
within the language and intention of section 31 (2) of 

the Evidence Act. . . 

Although such entries are admissions in favour of 

the creditor, they are not excluded by section 21 of 
the Act, as that section allows admissions of this kind 
to go in evidence if admissible also under sections^ 
Jethibai V. PoTLiHAi, 14 BoM. L. R. 1020 722 

__ 60 837 

__ 65 — Purchase from 

mortgagor— Duty topay revenue—Land Revenue Sale 
— Fraudulent purchase—Burma Land and Revenue 

Act (11 of 1876), ss. 37. 44, r. 80.^ 

The implied covenant under section 65 of the iraus- 
for of Property Act for the mortgagor to pay lai^ 
revenue extends to the purchaser of property sub¬ 
ject to a mortgage. 

Where such purchaser has failed to pay revenue 
and the land has been sold for default and purchased 
by him free of mortgage, the property i8_ not freed 
from the mortgage but continues to be subject to it, 
as the omission to pay revenue is in defraud of the 
mortgagee. Veerappa Chetty v. Kanappa Chktty, 

5 Bur. L. T. 268 878 

-S. 65 (a), application to 

mortgage executed before Act 737 

- SS. 76, 83 —Tender of 

mortgage money—Mortgagor claiming to split up the 
mortgage —Dispute as to extent of mortgagor's right— 
Refusal of mortgagee to receive tendered amount— 
Mortgagor’s claim for mesne profits—Interest. 

The provisions of the Transfer of Property Act 
relating to the tender of mortgage amount and the 
cessation of interest from the date of such tender, 
do not, in terms, refer to a case where the mort¬ 
gagor claims to split up the mortgage in con¬ 
sequence of the mortgagee having become the 
owner of a portion of the equity of redemption, 
or to a case where there are disputes between the 
parties as to the extent of the subsisting interest 
of the mortgagor in the equity of redemption so 
as to compel the mortgagee to take upon himself 
the task of deciding such disputes rightly fbp 
himself at the risk of losing the interest on the 
money due to him and becoming accountable for 
mesne profits. Vencatarama Aiyae v. Rangasaww 
Aiyangar, (1912) M. W. N. 1125 '' 


SS. 79, 80 

s. 83 
S. 85 


931 


87 

, s. 85— Dtutl Procedw'e 

Code (Act V of 1908), 0. XXXIV, r. 1—Mortgage 
suit—Joinder of parties—Person having right to re¬ 
deem, whether necessary party under section 85— 
Creditor of mortgagor attaching mortgaged property 
in execution of money-decree, xvhelher to be joined as 
party in mortgage suit. 

Order XXXIV, rnle 1, of the new Civil Procedure 
Code, requires that not only a person having an in¬ 
terest in the mortgage security, but also a person 
liaving an interest in the right of redemption ahall 
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Transfer of Property Act-oontd. 

Joined u a party to any suit relating to the mort- 
But aeotion 85 of the Transfer of Property 
• * ? . 1 ®^ repealed by Order XXXIV, rule 1, ro. 

quired that a person having an interest in the mort» 

seourity only should be tuado a party to such a 

amt. 

A creditor of tlie mortgagor who attaohoa the 
mortgaged property in execution of a money decree, 
does not obtain by his attachment any charge or lieu 
njmn the attached property; he only has the right to 
redeem. He is, therefore, not a necessary party in 
a suit upon the mortgage brought before the now 
OiYil Procedure Code came into operation, although 
he would be a necessary party after the Code was 
passed. Shananda Chandra Pal v. Sri Nath Rot 
Ckowdhdry 432 


^ S« SO-^Perso)ial decree 

mortgagor—^Essential elements—Second per- 
nonal decree not to be made—Mortgage decree for sale 
and also personal decree—Not in conformity with Act, 
yet binding between parties. 

Three essential elements must be established before 
a decree under section 90 of the Transfer of Property 
Act^n be obtained; namely, ;5rsi, that though there 
has been a decree for sale and the mortgaged pro¬ 
perty has been exhausted thereunder, the sale-pro¬ 
ceeds hare proved insufficient to pay the amount due 
to the plaintiff; secondly, that the balance is legally 
recoverable from the mortgagor otherwise than out 
of the property sold, and, thirdly, that a personal 
decree has not previously been made. 

If the decree-holder has obtained a personal decree 
against the judgment-debtor, he cannot sabsequently 
invite the Court to repeat the operation already per¬ 
formed and thus obtain a second personal decree 
against the mortgagor. 

A mortgage-decree, which is not merely the usual 
decree for sale but also a personal decree against the 
defendant mortgagor in the event of non-satisfaction 
of the mortgage dues by sale of the mortgaged pro¬ 
perties, is not in strict conformity with the provisions 
of the Transfer of Property Act. 

But such a decree is a good and valid decree as 
between the parties thereto. 

And the decree-holder, who has obtained that dec- 
ree and has executed it, cannot be permitted to turn 
round and contend that the decree is inoperative and 
ask for a second personal decree against the mort¬ 
gagor, DiNAHANDau Nandi v. Mashdda Khatun, 16 
C. L. J. 318 


of equity of redemption 


S. 91—Right 

s. 108 

S. 114 
S. 130(1) 



owner 

837 


991 

627 


-- 130 — Pro.note execut¬ 
ed by managing member of Hindu JamUy—Endorsee 
of such pro-note, whether can sue members other than 
maker of pro-note—Endorsement whether assignment 
of actionable claim. 

The endorsee of a pro-note executed by the manag¬ 
ing member of an nndivided Hindu family, cannot 
Bne the other members of the family: he can only 
sue the' m^er of the note or, his legal represen- 
Mreii after his death| inasmuoh as the mere endorse- 

ft 


Transfer of Property Act-oonoid. 

mont is not an assignment of an aotionnblo claim 
under section 130 of tlio Transfer of Property Act. 
SeBTHARAMA ClIETTV 0. Sbsiiiaii Chettt, (19121 M. 
W. N. 1011 417 

-----8.136 544 

Trespass. See Penal Code, bs. 441 to 447. 

' animal” Damage done to crops 

899 

-*-» damages for—Limitation 605 

--;- Oioner not in possession at timeof trespass 

—Right to damages. 

An owner of immoveable property is entitled to 
damages against any one trespassing on it, whether 
he was or was not in possession at the time of tres- 

pass. Chillamuthu v. Muthudayar Serya! 740 

Trespasser— Suit to eject trespasser by one of 
several persons interested 469 

Trust. See Wakf. 

- -Investment—Unauthorised securities —Damages 

—Trusts Act ill of 1882), S5. 15, 20, 2Z—LiabilitiJ 
for interest—Minor's monies. 

Trust monies payable to a minor are monies 
which cannot be applied for the purposes of the 
trust “at an early date” as the trustees cannot pay 
the money until the minor has attained majority. And 
even as regards money capable of being so applied 
at an early date, if the trustee takes tho res¬ 
ponsibility of keeping the money in investment for 
a long time, he is bound to make the investment 
in accordance with his obligation as trustee. 

In the investment of trust money, a trustee is 
bound to comply with the provisions of section 20 
of the Trusts Act, which regulates the mode in 
which a trustee is to make investments and such 
regulation is not controlled by the general provi¬ 
sions of section 15. 

A trustee is guilty of breach of trust if he invests 
the money otherwise than in accordance with the 
provisions of the section, however well-intentioned 
and honest his act may have been. 

The measure of prudence required of a trustee by 
section 15 must be regulated by any speoifio provi¬ 
sions applicable to special matters found in tho 
other sections of the Act. 

Clause 2 of section 15 must be read with other 
sections and does not apply where the trustee 
has committed a breach of trust as by acting 
contrary to section 20 of the Act. The broad 
terms of section 23, that a trustee is liable to make 
good the loss when he commits a breach of trust, 
are not controlled by section 16. The Indian 
Courts have not been given the powers conferred 
on English Courts by successive English Statutes of 
relieving honest trustees from their liability for 
breaoh of trust. 

Where a trustee invests money in an un¬ 
authorised security, it must be treated as tanta¬ 
mount to failure to invest under olanee (e) of 
section 23 and he is liable for interest on the 
money lost. Nkelau Tirdpathirayudo Naidu Gabu 
V. ViNJAHORi Lakshuinabasamua, (1912; M. W. N. 

1237 597 

— Trusteeship of Darga— Vesting of trustee* 
ship in two persons^Succession to trusteeship, how 
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Trust— coucld. 

to be determined —Per stirpes or per capita—Jfw- 
hatnmadnn Lni:. 

Where the trusteeship of a Dar^a and the right of 
management thereof and tlio enjoyment of its emolu¬ 
ments vested in tivo persons: 

Held, that the office of trustee with the right to 
emoluments devolved, on their death, to their 
heirs, according to the rules of Muhammadan Law, 
per stirpes and notpcrcnpj7n. Gafkur Saiieu v. Moosa 
Saiieb 124 

—— or loan—Advance to broker on pro-note 
— Broach of trust 824 


Trusts Act (II of 1882), ss. I, 5-No 

written instrument necessary for a ivakf under Mu¬ 
hammadan Law 857 


--SS. 15, 20, 23 597 

Unchastity. See Hindu Laiv—Widow. 

Under-proprietary rigrhts in Oudh, 

meaning of—Oudh Rent Act (XXII of 1886), s. 3, 

cl 6-Proprietary rights, claim as to, does not 
affect under-proprietary lights—Pleas in defence 
which ought to be raised^ Inconsistent pleas when 
barred -aQA 


Undue influcnce-Burden of proof 309 

Wards Act (III of 
1899), ss. 16, 17, 18,20 —yodee, how to be 

published-Claims not notified to Collector within 
time— Loss of interest — Non-production of document 
before Collector upon notice—Objection taken at late 
stage of suit—Admissihilitij of document in evidence— 

Discretion oj Court—Interpretation of Statutes 
imposing penalty. 

Provisions of law, which operate to impose a 
penalty or disability upon a person who fails to 
comply with them, require to bo strictly interpreted. 

Under the United Provinces Court of Wards Act 
as soon as the notice required under section 16 is 
duly published by the Collector, a doable obligation is 
laid upon the creditors; they must not only notify 
their claims against the ward or bis property', giving 
full particulars of the same, but ^they must 
produce before the Collector with the statement of 

tWoP'’^on which they rely in guppoit 

“0 general or special orders from the 
Board of Revenue directing the Collector to publish 

anv "" of the Court of Wards Act 

nhis^r? ^ manner, no 

obligation lies on the Collector to do any thing more 

than get the notice published in English and 
Vernacular in the Provincial Gazelle. 

It would be contrary to all sound principles of 

nterpretation to apply the proviso to Lotion 17 to 

the subsequent sections 18 and 20. The obligation 

creditors of 

olaimr. those who notify their 

admission of document of title was 
not challenged at the proper time, and, strictly 

challenged at all, and the Cour^ 

when opportunity, at the late stage 

when the objection was raised, to turn round on the 

plaintiffs and call upon them to explain the non 
feLor in'.>rt8:ag« aeeds befo."o the Col- 


U. P. Court of Wards Act— concid. 

Held, that to exclude the documents altogether 
from the record would be to exact an extreme 
penalty fora piece of neglect due to mere ignorance. 

The provisions of section 20 leave the Court a 
discretion to admit the plaintiff’s document of title in 
evidence despite its non-production before the 
Collector but those of section 18, as regards interest, 
give no such discretion. 

Tlie provisions of section 16 of U. P. Court of 
Wards Act compared with the provisions of sections 
lOA and lOB of Bengal Court of Wards Act, Col¬ 
lector Of Ghazipdr r. Balbhaddar Singh, 10 A. L. 
J. 234 25 


-SS. 17, 18, 20 25 

U. P. Land Revenue Act (III of 1901) 

— Partition —Grturdinn oj minor not properly 
pointed — Hindu Laic—Joint family — Partition 
against manager of Jamily—Other members of family 
bound by it. 

Where a partition is fairly and honestly obtained 
against the managing member of a joint Hindu family, 
it is binding even on a minor member of that family, 
although no guardian had formally been appointed 
for such minor by the Revenue Court during the par¬ 
tition proceedings. Bn^o^VATr Prasad v. Bhagwati 
Prasad, 11 A. L. J. 76 846 

U. P. IVIunicipalities Act (I of 1900), 

s. 128, els. (h), (i) — Municipal Rules— 
“ Dandidar,” meaning of—Seller. 

A dandidar, who only weighs things brought to a 
market to be sold, is not a seller of those things. 
Jabbar Singh v. Emperor, 13 Cr. L. J. 797; 11 A. L. 
J.39 541 

--- —— S. 147 —Power of Mum 

nicipal Board to have shop lawfully possessed vacated. 

A Municipal Board is not empowered to require 
a person to give up his shop situate on land, not 
belonging to Municipality, of which he is lawfully 
in possession,. JiwA v. Empkrob, 10 A. L. J. 286; 18 
Cr. L. J. 841 713 

Unlawful assembly, ^ee penal Code, ss. 
148, 149. 

-;---Object—Death of one person 

by injuries caused—Murder—Death by rash act 

w 

Valuation —Suit for declaration that plaintiff is 
sole shebait and for injunction 162 

- of suit— Declaratory suit—Suit against 

decree-holder and judgment-debtor that attached 
property is not liable to attachment—Judgment- 
debtor also made defendant but not appearing, dis¬ 
puting or admitting plaintiff’s claim 196 

•-Suit for rent and declara¬ 
tion of title with injunction 44 

-- Suit for foreclosure of mortgage— 

Presumption — Pleadings—No objection to jurisdiction 
in first Court —06;ecf»on tn appeal — Central Pro* 
Vinces Courts Act {II oj 1904), ss, 13,16. 

In a suit for foreclosure of a mortgage, when the 
value of the mortgaged property is not less than the 
amount of the charge, the value of the suit for pur» 


•D 



GM&tlAlj liTbBIX. 


Ills 


tW. XVII] 


Valuation of sult-ooncia. 

BB ot jttrisdiotioQ is the total sum cKimecl ns due 
principal and interoat under the mortgage. 

In questions of juriadiotion, the prosumptiou ia in 
favour of giving juriadiotion to the highest Court. 

A party onnuot be hoard to object, in appeal, to a 
▼olnation whioh he did not queation at the trial of 
the suit and by virtue of which the suit had nocos> 
sarilj to be tried in a higher Court. Kothiram v. 
ClaNPATi, 8 N. L. R. 179 886 

Variation between pleading and proof—Claim 
for title over land in possoasiou of another—Evi* 
dence of ownership—Right negatived by evidence 
—Right to easement—Whether can be declared on 
proof thereof 112 

Va'tan —Deshmukhi Alienation of Vatan — 

Power of Collector to set aside alienation and re* 
sumo possession—Order granting alienor’s heir 
permission to recover possession—Adverse posses¬ 
sion of alienee for more than 12 years-Suit by 
alienee—Injunction—Juriadiotion of Civil Court- 
Decree, form of 148 

. -Jurisdiction—Civil suit—Des/i.i>a«4e 

Kulkarni Vaian —Suit for declaration of share in 
cash allowance—Collector’s certitioate 661 

——.——Sale in execution—Collector levying 
full assessment—Character of land not changed 
—Bight of auction-purchaser—Right of next 
holder after death of iudgment-debtor—Limitation 

170 

—■ - 1 .- ■ — I&nCiS^Widow’s power to adopt 

746 

Va.t£inClclt* JOShl -Suit to recover foes paid to 
usurper 138 

Vendor and Purchaser— Goods sold on 

credit and delivered to purchaser—Vesting of title 
—Goods taken away from custody of purchaser by 
third party—Liability of third party to vendor for 

purchase money 963 

. ' ' '■ - —- Liability of vendee to pay 

interest on consideration money 273 

— - - -- Wholesale price not paid — 

Sale pre-empted—Vendor paid by pre-emptor—Ven¬ 
dor again saing vendee for unpaid purchase-money — 
Lien, discharge of, by payment made by third person 
—Contract Act (IX of 1872), ss. 69, 70. 

The plaintiff sold a certain village to the defendant. 
A portion of the sale price was paid by the defendant 
while the rest remained unpaid. The sale was the 
subject of two rival suits for pre-emption of which one 
suit was dismissed and the other was decreed. The 
pre-emptor whose suit was decreed paid the unpaid 
purchase-money to the plaintiff but that suit was ulti¬ 
mately dismissed on the ground that the purchase- 
money was not deposited in Court accordiug to 
law. The plaintiff then brought a suit for the re¬ 
covery of that very amount from the defendant who 
remained in possession of the property sold, the 
pre-emption suit having been dismissed: 

Beld, that the plaintiff was not entitled to bring a 
salt for the recovery of the same amount from the 
vendee when he had already received that sum from 
(be pre-emptor. The plaintiff’s cause of action, for 


Vendor and Purchaser— conoid. 

tho rooovory of his unpaid portion of the purchnso- 
monoy, was satisSod by tho paymontof the said money 
by tho pro-oinptor who had stopped into the shoos 
of tho vondoo. Tho more fact that the deoroo 
for pre-emption had since been sob aside did not ro- 
vivu tho causo of action unless a claim was brought 
against tho plaintiff for tho rofimd of tho said money 
and he was made to reimburse the same to one who 
had paid it. Ml'barak Am Shah u. Adittva Prasad, 


16 0. C. 1 288 

Verdict. See Jury. 

Villairecess 907 

Void Contract. See Contract Act, s. 23 . 

Wadhwan Civil Station is not a part of 

British India 534 

WaRering*, defence of 152 

Waiver —instalment-bond—Default 513 

WajiO-ul-arz. See Pee-kmi’tion'. 

Wakf. See Muhammadan Law—Wakf. 

■ —» proof of 303 


' — Trust ~Perpefuify, rule against—Dedication to 
charity illusory — Perpetual family settlement—Mu^ 
hommadan inju—Shaffei— Life-estate — Limitation 
Act iIX of 1903), s. 10, scope of—Resulting trust — 
Specific purpose —Estoppel—Possession ofi mutwalli 
-Life-tenant obtaining possession from trustee— 
Evidence Act (f ofi 1872), ss. 115,116. 

It is doubtful whether the rule of the Muhammadan 
Law, that a life-estate is bad and would resolve itself 
into an absolute estate, can be sustained in the 
case of sha^eis. 

A person, claiming under a resulting trust, may be 
bari'ed by limitation unless Che resulting trust is of 
such a kind as to fall within the scope of section 10 
of the Limitation Act. 

A trust for a specific purpose is a trust for a sped* 
fled purpose. 

A resulting trust iu favour of the heirs of a testator, 
upon failure through invalidity of one of tho trusts 
declared in the Will, is not a trust for a specific pur- 
pose within the meaning of section 10. 

The opinion of Beaman, J., in Casamally Jairajbhoy 
V. Str Currimhhoy Ebrahim, 12 Ind. Cas. 225; 36 B. 
214; 13 Bom. L. R. 717, that for the purposes of limita¬ 
tion there is no distinction to be drawn between re¬ 
sulting trusts and trusts for specific purposes, and thab 
the only case in which limitation can run in favour 
of a trustee, whether by express words or by 
operation of law, is where he is in as a trespasser and 
not as a valid transferee, dissented from. 

A trust for the grand-daughter of the settlor for 
life and thereafter on her descendants from genera¬ 
tion to generation, and in default thereof on the 
settlor’s husband’s relatives from generation to gener¬ 
ation in perpetuity and in default with an ultimate 
trust for the education and instruction of Muham¬ 
madan youths, is void as being an attempt to create 
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Wakf— conoid. 


Water —conoid. 


a perpetuity in tbe nature of a family settlement 
under the guise of a ivakf. 

Where there are passages in a icnlcfnama, justifying 
the trustee in handing over to the successive life- 
tenants, the possession of the trust properties, so long 
as he does not abdicate tlie position of the mutwalH 
assigned to him, and the life-tenants obtain possession 
of the properties with the consent of the mnfimlli on 
the footing of their title as life-tenants under tho 
ioakfnatrui, the life-tenants cannot bo permitted to 
deny that the person from whom the possession was 
claimed had a title to such possession when it was 
handed over to them. 


The estoppel so created binds all those who claim 
under or through the Hfe-tenants so obtaining posses¬ 
sion. This is specially so where the person from 
whom possession is claimed is not a bare trustee but 
is also entitled to a contingent benedcial remainder on 
failure of certain limitations. 

When a ivak/nama must be treated as valid be¬ 
tween certain parties owing to esboupel. the mutwalli, 
when his beneticial remainder has taken effect, is 
entitled to the possession of tho property under the 
terms of the loakpmma both as trustee and as bene¬ 
ficiary. 

When the claim of settlor’s heirs under a resultin'' 
trust has long been barred by the law of limitation*^ 
the person who is in possession of the trust property* 
at the time of tne institution of tho suit, can success¬ 
fully defend his possession against those heirs. 
Mahombu Ibrahim v. Abdul Latif, 14 Bom. L R 
987 689 

Wakf property— Simple mortgage 632 

Warrant for arrest of person who had left 
Court’s jurisdiction—Proclamation—Attachment of 
property 540 

■■ CasCt See Criminal Procedure 

Code, bs. 260, 257. 

Water— Rj’shf to toater in running stream—Surface 
icater—Tfature and rights of water explained. 

Where water flowed through a definite channel 
across the lands of A., up to B.’a lands and then 
spread itself all along the fields of B. and overflowed 
its hands and joined another channel which irrigated 
C.’s land: ° 

Held, that the water as it flowed from B.’s land 
could not be regarded as surface water and C. was 
entitled to the customary flow of the channel water 
along B.’s lands and A. and B. had no right to ob¬ 
struct the same. 


_ Although no claim can be made either as a natural 
right or as an easement by prescription except to 
water flowing in a definite course and no claim can 
be maintained with regard to surface water or surface 
drainage, yet it does not follow that the right to the 
water of a stream ceases when it ceases to flow in a 
confined water-course. 


Water flowing into a field from a known char 
and passing along t» o field onwards into anof 
field, tbongh not over a confined tract in 
tormer field but along its whole area, is not 
water. 


In each case, the question, whether or not parti¬ 
cular water is surface water, is one of fact to be 
determined by the circumstances, attending its origin 
and its continued existence. If the water is spread 
out and flows sluggishly over the surface, losing itself 
by percolation and evaporation, it is surface water 
althongh it has its source in springs. 

But tho mere fact that the water spreads out at 
some places and flows sluggishly without sufficient 
force to form a channel for itself, does not make 
it surface water if tho flow has sufficient force to 
maintain itself and it is subsequently gathered to¬ 
gether into a channel so as to form a water-course. 
The chief characteristic of surface water is its in¬ 
ability to maintain its identity and existence as a 
water body. 

Well-defined existence arising from an ascertain¬ 
ed course appears to be the real test in coming to a 
conclusion against any body of water being regarded 
as merely surface water. Villuri Adtnarayana v, 
Polimera Ramuuu, 12 M. L. T. 637j 24 M. L. J. 17 

€48 

Water-tax when leviable 149 

AVet-niirse is not domestic nurse 658 

Widow. See Hindu Law—Widow; Muhammadan 

Law—Widow. 


Will. See Hindu Law — Will; Muhammadan Law 
—Will. 


■ ■Construction—Right to give girl in marriage 
conferred by Will 95 

-Construction—Implied prohibition to adopt-- 

Widow’s power in face of such prohibition /46 

—Construction Persona designata — Practice— 
Hindu Law or Muhammadan Law 834 


Consfriictton—Shebaitship, grant of. 


Where a Hindu made a Will appointing hia minor 
son shehatf, and his widow as guardian of the minor 
son, and, in the event of his death without obtaining 
majority, herself as shehait: 

ife/d, that tlie gift of shehaitship to the son was 
absolute and the right of the widow to act as shehait 
was extinguished on the eon attaining the majori^ty 
and taking over the temple, and could not be revived 
on the subsequent death of the son. Tripurari Pal 
V. Jagat Tabini Dasi, 17 C. W. N. 146; 13 M. L. T. Ij 
(1913) M. W. N. 34; 17 0. L. J. 159; 15 Bom. L. R. 72 

696 P.C. 


—-—— Construction—Satisfaction, doctrine of—Belt 
due from testator—Legacy oj equal sum—Right to debt 
and legacy—Suit by legatee-Administration of whole 
estate-Succession Act (Z of 1865^, ss. 62, 164, 292— 
Probate and Administration Act (V of 1881), «. 112 — 
Khoja Muhammadans—Hindu- Lato, 

Where the executors do not admit that they hold 

eufecient assets to meet all claims, the usual and 

proper course would be, whether a creditor or a 

legatee is suing, to have the whole estate adminia. 
terecl. 


Section 164 of the Suooession 
abolishes the doctrine of satisfaction. 


Aot expressly 
Although that 
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Wlll-oonld. Will —concltl. 


Act does not apply to Hindus, Muhammodans or 
BnddMsts, there is no doubt that the intention of the 
liegislature was to announoe what they oouaiderod to 
bo a generally correct priuoiple of iutorprotation uni* 
▼ersally applicable unless orerriddon by some specinl 
provision of loool law or usage. 

Section 112 of the Probate and Administration Aot 
oritioiaed. 

Qu»r©:—Whether a Khoja Muhammadan should bo 
treated for all testamentary purposes as a Hindu gov¬ 
erned by Hindu Law ? 

A., a Khoja Muhammadan, had a deposit of 
Rs. 9,000 with his brother, B. B. made a Will 
bequeathing Rs. 9,000 as bakshis (hib.r) to A.: 

Held, that A. was entitled both to his deposit of 
Rs. 9,000 and also to the legacy of Ra. 9,000. 
Hasanalli 1'. Poi'ATLAL Parrhudas, 14 BoM. L. R' 
782 

—- Construction—Legactj, vesting of—Fossessi'cn 

— Decree, form of—Legatees suing for interest on 

money bequeathed, 

A Hindu lady made a Will in favour of her two 
mihor great-grandsons. Under the Will, the interest 
on the two mortgages bequeathed, acoruing subse¬ 
quent to the death of the testatrix until both the 
legatees should attain majority, was to be taken by 
them, aud their father was expressly disinherited; 
no intermediate estate was created in favour of any 
one else till the minor legatees attained age, nor 
waa there any gift over in case of the minors dying 
without attaining majorityi 


Held, (1) that these facts were indications that the 
amount due on the mortgages was intended to vest 
in the legatees immediately on the death of the tes¬ 
tatrix; that the expression in the Will that the legatee 
should take the principal and the interest acox’uing 
after the testatrix’s death on the younger attaining 
majority referred only to the time when they were to 
take possession of the legacy; 

(2) that in a suit for interest by the minor legatees, 
a decree for the money due should be passed but the 
amount, when realized from defendant, should be 
kept in Court deposit or invested by the Court in 
Government securities till the younger legatee attain¬ 
ed majority. Narayana Aiyar v. Anai Aiyar, 23 M» 
L. J. 649; (1913) M. W. N. 189 754 

- m.NaiuTal father, executor—Alienation by exe- 
euiorSon—Suit to recover alienated properties— 
Limitation Act (XVo} 1877). Sch. II, Arts. 44, 91 not 
applicable — Alienation, valid, if made in due course 
of administration—Probate and Administration Act 
(V of 1881)— Probate—Letters of Administration- 
Title of executor not obtaining Probate. 

A., as legatee under a Will, sued in 1908 to recover 
certain properties sold by B., his natural father and 
executor under the Will, to 0. in 1897> 

The suit was instituted more than three years after 
A. attained majority; C. contended that B. had 
authority to sell the land and the sale was for dis- 
<charging certain debts due by the deceased testatrix: 
rf' Held, (1) that Article 44 of the Limitation Act did 
i pot appl^, as the sale must be held to have been made 


by B. in liis capacity as oxooiitor and not as guar* 
dianj 

(2) that Article 01, too, did not govern tho case, 
because A. could suocood without getting tho 
alienation sob nsido. B.'a alienation would bo binding 
on him if it >vng valid; if it was not, it would have no 
ofToci us against him. 

Thero is no provision in the Probate and Adminis¬ 
tration Act which requires a person appointed as 
executor under a Will to take out Probate or Letters 
of Administration. Thero is nothing to prevent the 
executor from acting as executor aud exorcising tho 
powers given to him under tho Act without obtain¬ 
ing Probate. 

An executor has tlio power to sell the estate 
for the purposes of administration and the alienee 
must bo protected in the absence of any allega¬ 
tion that he was a mala fide purchaser, liavlng know¬ 
ledge that the snio was nob made, in due course of 
administration, Ganapathi Aiyar i>. Sivamalai, 12 
M. L. T. 207; 23 M. L. J. 300; (1912) M. W. N. 
1112 4 

^—Probate granted—Will admilted and acted 
upon—application for 7'evocafion —Pro- 
bate and Administration Act {V of ISSIJ, s, 50. 

A., the sole heiress of a testator, applied through her 
attorney for Probate of tho Will. 

The Probate was granted aud the Will was acted 
upon for some years. 

Some years after the grant of Probate, A. applied 
for revocation of the Probate on the ground that the 
Will was forged: 

Held, that having admitted the genuineness of the 
Will and taken advantage of it, A. could not get the 
Probate revoked. Bauui Bacha Komar v. Babui 
SoRAJ Kala Komar 763 P. C. 

•- by widow Suit by reversioner to set 

aside 586 

Withdrawa.1 of suit. iSlee Civil Proceourb 
Code, 1908, (). XXIII. 

Witness—Deliberately false witness 

Words and Phrases— 

alienation of land 

applying: in accordance with 
law 

award or any part thereof 
by general repute 
by habit 

civil proceeding in a court of 
appeal 

conduct the search In person 

(iantitfiar 

defaulting proprietor 
deliver 
exacted 


64 

864 

210 
117 
416 
416 

593 

75 

541 

45 

329 

504 
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Words and Phrases-oontd. 
five hundred feet from public 


water main 149 

g-ranted or continued 373 

hamrak 677 

if an application has been 
made to set aside an award 7 

inferior criminal court 717 

interested 589 

Just debt 666 

knew 408 

land 364 

legal character 379 

money decree 940 

ought 334 

party liable 619 

resident 413 

right to any property 379 

same transaction 705 

sarpanch 320 

satiarnm 353 

Shall ordinarily be resident 
in 945 

stop further proceedings 410 

sudda inam 481 

undergoing sentence of Im¬ 
prisonment 785 


Words and Phrases— conoid. 


Witnesses for defence 

406 

woman 

794 

zar^i-markuna 

677 


Workmen’s Breach of Contract 

Act (XIII of 1859)9 applicability of—Loan 
advanced to workman not for doing any specific 
work. 

The loans that can be recovered under Act XIII 
of 1859 arc tlie loans which are advanced by em. 
ptoyers to their workmen for doing specific work. 
Where a loan was advanced to a workman not for do¬ 
ing any particular work and the work which he was 
doing at the time that he took the loan had been 
finished and nothing of it remained to be done: 

He/d, that Act XIII of 1859 did nob apply. GiQA 
V. Muhammad Amin, 10 A, L. J. 468; 13 Cr. L. J. 863; 
35 A. 61 799 

— - — Strict interpretation —Hm- 

ployer—Broker or middleman riot entitled to proceed. 

The Workmen’s Breach of Contract Act is 
a statute which calls for strict interpretation. 

A person who is not an employer of labour or.a 
master but is a mere broker or middleman fo? the 
purpose of supplying labour to the employer or master, 
is not entitled to take proceedings as an employer 
against a workman under the Act. Emperor u. Haoa 
Tima, 14 Bom. L. R. 956; 13 Ca. L. J. 853 789 

Wrong entry in Settlement Record—Subsequent 
correction of entry—Declaration of right—Cause 
of action 
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CALCUTTA HIGH COUaT. 

Sbcond Civil Appeal No. 2339 op 1909. 

August 22, 1912. 

Present:—Sir Ashutosb Mookorjee, Kt., 
Judge, and Mr, Justice Beachoroft. 

MADAN MOHAN SINGH— Plaintiff- 

Appellant 

versus 

RAJ KISHORI KUMARI— Defendant— 

Respondent. 

Mortgage—Lease irom mortgagor after mortgage suit 
—Lis pendens—Ij-a’is/cr of Property Act ^IV of 18S2), 
8. 52—Lease after mortgage hat before mortgage sjiii 
—Lease valid if granted on usual terms in ordinary 
course of management—Burden of proof. 

A person who obtains a settleniont from a mort* 
gagor after the commencement of a suit upon tlio 
mortgage, is affected by the doctrine of Us pendens, 
and may be ejected by the purchaser of the property 
in execution of the mortgage decree. 

- Binod Lai Pakrashi v. Kalu Pramanik, 20 C, 703, 

. explained and distinguished. 

A mortgagor in possession may make a lease 
conformable to usage in the ordinary course 
of management; for inscance, he may create a 
tenancy from year to year in the caso of 
agricnltural lands, or from month to month in 
the case of houses. But he is not competent to 
grant a lease on unusual terms, or to alter the 
character of the land, or to authorize its use in a 
manner or for a purpose different from the mode 
in which he himself had used it before he granted 
the mortgage. 

A person, who has obtained a settlement from a 
mortgagor after the mortgage but before the mort. 
gage suit, can resist a claim for ejectment made 
by the purchaser in execution of the mortgage 
decree, only if he can establish that the lease in his 
favour was granted on the usual terms in the ordinary 
course of management. 

Saoh a person acquires an interest in the equity 
of redemption and can claim to redeem on that 
footing. 

Appeal from the decree of the District 
Judge of Bhagalpur, dated June 11th, 1909, 
affirming that of the Sub-Judge of Mooghyr, 
dated June 8tb, 1908. 


Bibu Mohini Mohan Okatterjee, for the Ap- 
pellaut. 

Babus Jogenln Nath Mukherjee and Bir.ij 
Mohan Majumdir, for the Rsspoudeab. 

JUDGMENT.—This is au appeal on be¬ 
half of the plaintiff in an action for declara¬ 
tion of title to land, for declaration that 
certain entries in the Record of Rights are 
erroneous, for recovery of possession and 
for incidental reliefs. The property originally 
belonged to the husb.nd of the first defend¬ 
ant who executed a mortgage in favour of the 
plaintiff on the 27th January 18S6. The 
mortgageo sued to enforca his sacurity on the 
16tli November 1893. The usual mortgage- 
decree was made on the 20th February 1899. 
The property was sold in execution and was 
purchased by the decree^holder on the 19th 
September 904. The sale was confirmed 
on the 22ad June 1905. The case for the 
plaintiff is that, during the pendency of the 
mortgage suit, the mortgagor settled a 
number of persons, who are now defendants 
in this action, on different portions of the 
land, and these persons later on had their 
names entered in the Record of Rights as 
tenants in occupation of the land. The 
plaintiff, therefore, prays for declaration of 
hU title as purchaser at the mortgage sale 
and for ejectment of the defendants on de- 
claration that they have acquired no valid 
interest in the disputed property. The 
Courts below have concurrently dismissed 
the suit. On behalf of the plaintiff, this 
decree of dismissal has been assailed on three 
grounds, namely, that such of the de¬ 
fendants as took settlement after the com¬ 
mencement of the mortgage suit and before 
its termination were affected by the doctrine 
of Us pendens; secondly, that such of the de¬ 
fendants, if any, as took settlement before 
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the commeDcement of the mortgage suit hiit 
after the grant of the mortgage, have 
acquired no valid title as against the mort¬ 
gagee, and thirdly^ that the Courts below 
have come to a conclusion, erroneous in law, 
upon the question of the true nature of 
the land, namely, whether it is Jtamat land 
as alleged by the plaintiff or ryati land as 
alleged by the defendants. 

In 80 far as the first ground is concerned, 
it is clear that such of the defendants as may 
be proved to have obtained settlement from 
the mortgagor after the commencement of 
the mortgage suit, ate affected|by the doctrine 
of lis pend.evs. Section 52 of the Transfer 
of Property Act provides in very compre¬ 
hensive language that during the active 
prosecution in any Court having authority 
in British India of a contentious suit in 
which any right to immoveable property is 
directly and specifically in question, the 
property cannot be transferred or otherwise 
dealt with by any party to the suit or pro¬ 
ceeding so as to affect the rights of any other 
party thereto under any decree or order 
which may be made therein, except under 
the authority of the Court and on such terms 
as it may impose. It cannot be disputed 
that the grant of a lease by the mortgagor 
is a transfer of an interest in immoveable 
property, lb cannot also be disputed that 
when a mortgagor grants such a lease, after 
the institution of the mortgage suit, be, in 
any view, deals with the property in suit. 
If any authority is needed for an elementary 
proposition of this character, reference may 
be made to the cases of Devi Prasad v. Baldeo 

(1); Thakur Prasad v. Qaya Sahu (2) and 
Qaskeli v. Durdin (3), It has been contend¬ 
ed, however, on behalf of the defendants- 
respondents that they are ryots in occupation 
of the land and cannot, consequently, be eject- 
ed in view of the decision of a Pull Bench 
of this Court in the case of Binad L<il Pak- 
rashi V. Kalu Pramanik (4). In this case, 
it was ruled that a ryoty who has been in¬ 
ducted into the land by a trespasser in pos¬ 
session and who has accepted settlement 
fcona ^de, acquires a right to hold the land, 
within the meaning of section 5 of the Bengal 

(1) 18 A. 123j (1896) A. W. N. 13. 

(2) 20 A. 349. 

(3) 2 Ball & Beaty 167. 

(4) 20 C. 708. 


Tenancy Act. This principle has been ap¬ 
plied to cases of agricultural tenants who 
have been settled on land by a middle-man 
who holds for a limited term, and it has been 
ruled in Atal Bishi v. Lakshmi Narain Qhose 

(5) that an agricultural tenancy so created 
continues in operation even after the expiry 
of the lease of the grantor. It was pointed 
out, however, in the case of TIpendra Naratn 
Bhattacharya v. Protab Chandra Pardhan (6) 
that the principle enunciated in Binad Lai 
Pakraski v. Kalu Pramanik (4) is a great en¬ 
croachment upon the ordinary rulesof law and, 
consequently, should be applied with caution. 
Inslances of cases where the Court has 
declined to extend the application of the 
doctrine in question will be found in JonahAH 
V. Bakibuddin Malhk{7); Peury Mohun Mandal 
V. Badhika Mohun Hazra (8) and Kazi Nawaz 
Khoda V. Surendi-a Nath Ley (9). We are 
clearly of opinion that the principle should 
not be extended so as to affect the application 
of the doctrine of lis pendens\ and section 52 
of the Transfer of Property Act cannot be 
frittered away by the application of the 
doctrine recognised in Binod Lai Pakrashi v. 
Kalu Pramanik (4). The defendants, who 
obtained leases from the mortgagor after the 
institution of the mortgage suit are, conse¬ 
quently, net entitled to resist the claim of 
the plaintiff. 

In so far as the second ground is concerned, 
we have to consider the position of such of 
the defendants, if any, as obtained settlements 
from the mortgagor before the mortgage suit 
was instituted but after the execution of the 
mortgage. It has been broadly contended 
on behalf of the appellant that a lease, granted 
by a mortgagor after the execution of the 
mortgage in no way binds the mortgagee, 
and in support of this view, reliance has been 
placed npon the case of Wazir Alt v. Moti 
Okand (10). It may be conceded, as was 
said by Lord Selborne in Corbett v. Plowden 
(II), that if a mortgagor left in possession 
grants a lease without the concurrence of the 
mortgagee, (and for this purpose, it makes 

(6) 10 C. L. J. 55; 2 Ind. Caa. 417. 

(6) 8 C. W. N. 320; 31 C. 703. 

(7) 1 0. L. J. 303; 9 C. W. E. 671. 

(8) 6 C. L. J. 9; 8 0. W. N. 315. 

(91 5 C. L. J. 33; 11 0. W. N. 201; 34 0. 109. 

(10) 2 A. L. J. 294. 

(11) 25 Ch. D. 678 at p. 681; 64 L. J. Ch. 109j 50 L. 
T. 740; 32 W. E. 667. 
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no difference whether it is an equitable lease 
by an agreement under which possession is 
taken or a legal lease by actual demise), the 
leasee has a preoarioas title, inasmuch as al¬ 
though the lease is good as between himself 
and the mortgagor who granted it, the para¬ 
mount title of the mortgagee may be asserted 
against both of them. This doctrine ap¬ 
pears to have been recognised in the cases 
of Wazir Alt V. MoH Ohand (10); Ohunni v. 
Thakur Das (12) and Macleod v. Kissati Vithul 
Singh in). In our opinion, it cannot be dis¬ 
puted that a person, taking a lease from a 
mortgagor after the mortgage, acquires an 
interest in the equity of redemption and can 
claim to redeem on that footing. Bub this prin¬ 
ciple, which was recognised in Radha Pershad 
M.isser v. Monohur 'Dass (14), Kasimunnissa 
V. Dilratana Bose (15); Badh'i Bai 
V, Shamrav (16), Paya Matathil Appu 
V. Kovamel Amina (17) and Raghunandan 
Prosad v. Ambika Singh (18), does 
nob support cbe extreme contention of 
either of the parties. The doctrine does not 
assist the appellant, because it does nob 
justify the inference that a lessee from 
the mortgagor acquires no interest whatever 
in the property demised to him, nor does it 
assist the respondent in his contention that 
a lease of this character is always operative 
against the mortgagee. The true point of 
view was indicated in the observation of 
feir James Parke in Pope v. Biggs (19), that 
the mortgagor may be considered as acting 
in the nature of a bailiff or agent for the 
mortgagee. Consequently, if the moatgagor, 
after he has granted the mortgage, deals with 
the property in the usual course of manage¬ 
ment, the interest created by him may be 
rightly deemed operative against the mort¬ 
gagee. An illustration of this view will be 
found in the case of Moreland v. Richardson 

(20), where a person took a mortgage of a 
chapel and burial ground. It was held that 
as the object of the burial ground is to grant 


(12) 1 A. 126. 

(13) 30 B. 250 at 269; 6 Bom. L. R. 996. 

(14) 6 0. 317; 7 0. L. R. 293. 

(16) 8 C. 79; 9 0. L. R. 173; 10 C. L. R. n. 

(16) 8 B. 168. 

(17) 19 M. 161. 

(18) 29 A. 679; A. W. N. (1907) 227; 4 A. L. J. 703. 

(19) 9 B. & 0. 245 at 258; 4 Man. & Ry, 193; 7 L. J. 
(o. B.) K. B. 246; 32 R. R. 865. 

(20) 24B6a7.83;2eL. J. Oh. 690j 3 Jur. («. s.) 

ai89| 6 W. R. 672; 116 R. R. 18. ^ 


rights of burial, this being the mode in which 
such property is dealt with, the mortgagee 
was not entitled to disturb the graves of 
those who had beeu buried on the land, 
while the mortgagor continued to hold it. 
The same principle was recognised in Bani 
Pershad v. Reet Bhunhm Singh (21). As the 
case is very imperfectly reported, we have 
examined the record and ascertained the 
question in controversy. The proprietor of 
an estate mortgaged it on the 12th March 
1831, On the 7th July 1862, the mortgagor 
granted an ijara pattah of the property for 
a terra of ten years. The mortgagee subse¬ 
quently sued the mortgagor alone, and got a 
decree. At the execution sale which followed, 
the property was sold on the 24th December 
1863. The purchaser sued on the 12bh 
March 1S67 to eject the lessee, on the ground 
that as he had acquired the property in the 
condition in which it was when mortgaged, 
the lease, which would otherwise run till 
the 7th July 1872, did not bind him. The 
Court of fir.st instance overruled this con¬ 
tention as too broadly formulated, and held 
that as the mortgagor had in good faith 
granted the lease for a limited term on a 
fair and reasonable rent, the mortgagee or 
the purchaser in execatioii of his decree 
could not repudiate it, specially as the morb- 
gage-deed did not prohibit the grant of 
temporary leases to middle-men or culti¬ 
vators. On appeal, the District Judge 
affirmed ibis view and declined to accept the 
broad contention that leases of all descrip¬ 
tions granted by a mortgagor were void as 
against the mortgagee. On second appeal 
to this Court, Jackson and Mitter, JJ., took 
substantially the same view. It cannot, 
however, be maintained, as was pointed out 
by Lord Justice Romer in Reynolds v. Ashby 
(22), that the mortgagor has anything like 
a general authority to deal with or affect the 
mortgaged property during bis possession 
thereof. The true position thus is that the 
mortgagor in possession may make a lease 
conformable to usage in the ordinary course 
of management; for instance, he may create 
a tenancy from year to year in the case of 
agricultural lands or from month to month 
in the case of bouses. But it is not compe¬ 
tent to the mortgagor to grant a lease on 

unusual terms, or to alter the character of the 

(21) 10 W. R. 325. 

(22) (1903) 1 K. B. 87 atp. 102; 72 L. J. K. B. 51j 
61 W, R. 406; 87 h. T, 640; 19 T. L. R. 70. 
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laud or to authorise its use in a manner or 
for a purpose different from the mode in 
which he himself had used it before he 
granted the mortgage. In the case before 
us, therefore, if there are any defendants, 
who have obtained settlement from the 
mortgagor after the mortgage^ but before 
the commencement of the mortgage suit, 
they can resist the claim of the plaintiff, 
only if they establish that the leases in 
tlieir favour were granted on the usual terms 
in the ordinary course of management: 
such a plea, if established—and it must 
not be overlooked that the burden of 
proof in this matter is upon them—will 
furnish a complete answer to the claim of the 
plaintiff. We may observe in this connec¬ 
tion that the plaintiff alleged that the land 
was that it bad never before been 

let out to tenants but had always been culti¬ 
vated by the proprietor by hired labourers or 
by his servants, and that the mortgagor 
designedly settled ryots on the land with a 
view to prejudice, if possible, the position of 
the mortgagee. These allegations must be 
kept in view in the determination of the ques¬ 
tion whether the settlements with the defen¬ 
dants were made in the ordinary course of 
management of the estate. The second ground 
urged on behalf of the appellant must, 
therefore, prevail. 

In 80 far as the third ground is concerned, 
it must be conceded that the judgment of the 
District Judge is open to criticism upon the 
question of the character of the disputed 
land. Section 120 of the Bengal Tenancy 
Act lays down rules for determination of pri¬ 
vate lands of proprietors. The first sub-sec¬ 
tion formulates two tests to which a detailed 
reference is for our present purposes not 
necessary, because as the District Judge has 
found the case has not been brought within 
either of the two clauses. The appellant con¬ 
tends, however, that the provisions of the 
second sub-section of section 12G have been 
overlooked. That sub-section provides that 
in determining whether ai.y land ought to be 
recorded as the proprietor’s private land, 
the Revenue Officer (or the Civil Court, as 
the case may be) shall have regard to local 

custom and to the question whether the land 

was, before the 2nd day of March 1883, 
specifically let as proprietor’s private land* 
and to any other evidence that may be pro-’ 
duced; but shall presume that land is not a 


proprietor’s private land until the contrary 
is shown. The District Judge has referred 
to the absence of evidence of local custom, 
but he does not specifically consider whether 
there is any other evidence” as mentioned 
in sub-section 2 of section 120. The question 
of the true character of the land must,, there¬ 
fore, be re-considered, with reference to the 
terms of sub-section (2) of section 120 upon 
the evidence on the record. The third ground, 
consequently, prevails. 

We may add that upon the question of 
the point of time when each of the tenants- 
defendauts was settled on the land, the parties 
will be at liberty to adduce fresh evidence. Such 
evidence may be taken by the District Judge 
or taken by the Court of first instance under 
his direction and submitted to him with its 
finding thereon. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
the case remanded to him for re-consideration. 

The costs of this appeal will abide the re¬ 
sult. 

Appeal allowed\ 
Gase remanded. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 523 of 1911. 

August 1, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

GANAPATHI AIYAR —Plaintiff- 

Appellant 

versus 

SIVAMALAI AND OTHERS—2nd Defendant’s 

LEGAL representatives AND IST DEFENDANT 

—Respondent, 

Will—‘Natural father, executor—Alienation by 
legatee — Son—Suit to recover alienated -properties— 
Limitation Act {XV of 1877), Sch. 11, Arts. 44i, 91 not 
applicable — Alienation, valid, ij -made in due course 
of administration—Probate and Administration Act 
{V of 1881) — Probate—Letters of Administration- 
Title of executor not obtaining Probate. 

A., as legatee under a Will, sued in 1908 to recover 
certain properties sold by B., his natural father and 
executor under the Will, to C. in 1897. 

The suit was instituted more than three years after 
-•1. attained majority; C. contended that B. had 
authority to sell the land and the sale was for dis¬ 
charging certain debts due by the deceased testatrix: 

Held, (1) that Article 44 of the Limitation Act did 
not apply, as the sale must be held to have been made 
by B. in his capacity as executor and not os guardian^ 
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(8) that Artiolo 01, too, (lid not govern tho cnao, 
beoausQ A. could succeed without getting tho 
ahonation set aside. JB’s alienation would bo binding on 
him if ik was valid; if it wna not, it would liavo no 
effect as against him. 

There is no provision in tho Probate and Adminis¬ 
tration Act which requires a person appointed as 
executor under a Will to take out Probate or Letters 
of Administration. There is nothing to prevent tho 
exeoutor from acting as executor and exeroising the 
powers given to him under tho Act without obtain¬ 
ing Probate. 

Sf^k Moosa V. Sheik Essa, 8 B. 241, Mathumdas 
Xfl-v/i V, 3Iadh(inji, 10 B. 468, followed. 

Scirat Chandra Bancrjce v, Bitpcndra Nath Basil, 25 
C. 108, explained, discussed and distinguished. 

An executor has the power to sell tiro estate 
for the pvirposes of administration and the aliouoo 
must be protected in the absence of anv allega¬ 
tion that he was a mala fide purchaser, having know¬ 
ledge that the sale was not made, in due course of 
administration. 

Second appeal against the decree of the 
District Court of Ooirabafcore, in A. S. No. 
106 of 1910, preferred against that of 
the District Munaif of Erode, in 0. S. No. 
480 of 1908. 

Mr. T, M. S-Ttshnaswami Aiyar^ for the 
Appellant. 

Mr. L. A. Govindaraghava Aiyar^ for the 
Bepondent. 

JUDGMENT.—The plaintiff, as legatee 
under a Will, sues to recover certain pro¬ 
perties which were sold by the Ist defendant, 
his natural father and exeentor under the 
Will, to the 2nd defendant in 1897. The 
suit was instituted in 1908. The plaint 
alleged that the sale was not binding on 
the plaintiff. Tho second defendant con¬ 
tended that the Ist defendant bad authority 
to sell and that the sale was made for 
discharging certain debts due by the 
deceased testatrix. The District Mnnsif 
held that the sale was not binding on the 
plaintiff and gave a decree in his favour. 
On appeal, the District Judge disposed of the 
case on the question of limitation, He held 
the suit barred as it was instituted by the 
plaintiff more than three years after the date 
• of his attaining majority; he regarded the 
Bait as one to set aside an alienation made 
by a guardian and applied Article 44 of the 
Limitation Act. The 2Qd defendant has 
not contended that the sale was made by 
the Ist defendant in his capacity as 
guardian. We are of opinion that the 
finding on the question of limitation cannot 



be upheld. Tho 1st dofondnnt was oxixrufor 
and he had the powor.^ of ati exeemtor. 
His riglit Ui deal with the estate must ba 
regulated by rules relating to the power.s 
and duties of au executor suhjeot to any 
express provi.sions that may be contained 
in the Will. There are in the Will in this 
case no provisions either restricting or 
extending the scope of tho executor’s powers. 
The act cannot be regarded as having boen 
done by the executor as a guardian when his 
powers were regulated by the rules relating 
to an executor. 

Article 44 of the Limitation Act must 
therefore, be held to be inapplicable. Mr. 
Govindaraghava Iyer contends that Article 91 
must govern the case. We cannot agree 
with him. We do not think that the plain¬ 
tiff could not succeed in recovering the pro¬ 
perty without setting aside the alienation. 
The alienation was not one made by him 
or by any one from whom he claims the 
property as heir. The executor’s aliena¬ 
tion would be binding on the plaintiff if it 
was valid; if it was not, it would have no 
effect as against him. It cannot be hold to 
be a transaction binding on him until he set 
it aside, although, no doubt, he could ratify 
the act done by the executor. No authority 
has been cited in support of the application 
of Article 91 in sneh a case. We hold it is not 
applicable. 

The District Judge has not recorded any 
finding on the merits of the case, that is, on 
the question whether the alienation is 
binding on the plaintiff. We propose to 
decide the question ourselves instead of 
remanding the case for decision by tlie 
Appellate Court. The plaint does not contain 
any allegation that the 2Dd defendant was 
aware that the sale was not a proper act of 
administration and was not required for 
the purpose of discharging debts of the 
deceased. Undoubtedly, the plaintiff was 
bound to allege it and the onus would be 
on him to show that the 2nd defendant’s 
conduct disentitled him to the protection 
which alienees from executors are entitled 
under the law. If, therefore, the Isr, 
defendant was, at the date of the sale, 
entitled bo exercise the powers of executor, 
the sale mast be upheld. But it was 
argued by Mr. T. M. Krishnasarai Iyer 
for the appellant that as Probate had not 
been obtained of the Will or Letters of 
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Administration taken out with the Will an¬ 
nexed, the 1st defendant could not exercise 
the powers of an executor. He urges that 
the property of the deceased testator would 
vest in the Ist defendant only if and when 
he took out Probate or Letters of Administra¬ 
tion and as he never did so, he never became 
possessed of the status and powers of an 
executor. We are unable to uphold this 
contention. There is no provision in the 
Probate and the Administration Act, which 
requires a person appointed as executor 
under a Will to take out Probate or Letters 
of Administration. Section 187 of the Indian 
Succession Act which provides that no right 
as legatee or executor under a Will can be 
enforced unless Probate or Letters of Admin¬ 
istration have been taken out, has not been 
enacted in the Probate and Administration 
Act. It was imported into the Hindu Wills 
Act but it was, apparently for very good 
reason, considered undesirable to embody it 
in the Probate and Administration Act. 
Under section 4 of the Act, all the pro¬ 
perty of the deceased vests in the executor 
as such Probate is not necessary to make a 
person an executor. His title is derived 
under the Will. If section 187 of the 
Succession Act had been imported into 
the Probate and Administration Act, then 
neitber the executor nor any persons 
claiming as alienees under him would be 
entitled to enforce any right as executor 
or alienee. But we can see nothing in the 
Act as it stands to prevent the executor 
from acting as executor and exercising the 
powers given to him under the ^ct 
without obtaining Probate. This was the 
view taken in Sheik Moosa v. Sheik Essa (1) 
and Mathuradas Lavji v. Ooculdas Madhowji 
(2). In the former case, Sarjeant, C. J , 
states that the law is the same in this 
country as in England as to the title of 
an executor to the property devised by a 
Will, that. Probate is regarded as the 
authentic evidence of the Will itself, from 
which the executor derives his title and 
by virtue of which the property vests in 
him from the death of the testator, from 
which time the executor would be entitled 
to collect the debts due to the deceased. 
Mr. Krishnasamy Iyer has referred us to a 

(1) 8 B. 241. 

(2) 10 B. 468. 


case, Sarat Chandra Banerjee v. Bupendra 
Nath Basu (3), but the question in that 
case was as to the validity of a sale made by 
an executor under a Hindu Will in the year 
1864, long before the Probate and Aminis- 
tration Act was passed. It was contended 
on behalf of the alienee that the acts of 
the executor were as valid as if they had 
been done after Act V of 1881 bad come 
into force. Reliance was placed on section 
2 of Act V of 1881, which lays down that, 
“ Chapters II to XIII, both inclusive, of 
this Act, shall apply in the case of every 
Hindu, Mahomedau, Buddhist and of every 
person exempted under section 337 of the 
Indian Succession Act of 1865, dying before 
or after the said Ist day of April 1831. ” 
The argument was that as the provisions of 
the Act are applicable to the case of a Hindu 
dying before April 1881, executors under 
the Will in question had the powers given 
by the Act. It would probably have been 
quite enough to observe in answer to such 
an argument that no person could in 1864 
have powers which were given to an 
executor only in 1881, though some other 
provisions of the Act of 1881 might be 
applicable to Wills made before that date, 
for instance, Probate of a Will made before 
1881 could be obtained under the provisions 
of that Act. Before the Probate and Adminis¬ 
tration Act was passed, when there was 
no provision for granting Probate or Letters 
of Administration with respect to Hindu 
Wills, the position of a Hindu executor was 
taken to be that of a mere manager and 
not of one in whom the legal estate in 
the properties of the deceased vested. 
Whether by virtue of section 4 of Act V 
of 1881, the property of the deceased could 
be taken to have vested, immediately on 
the death of the deceased, in a person 
appointed as executor by a Will made before 
1881, it is unneessary to consider. But 
apparently the learned Judges who decided 
the case, regarded the executor’s powers as 
depending on the question whether title 
vested in him on the death of the deceased. 
There are, no doubt, observations to be found 
in the judgment of these learned Judges 
which would show that in the case of a 
Hindu dying before 1681, if the executor or 
administrator should wish to get the benefit 

I 

{3) 25 C. 103. 
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of B0ot»ioD 4 of the Aob, he should oome in 
and prove the Will and take out Probate or 
Letters of Administration and references are 
made to the preamble of the Aot and the 
heading If, in which section 4 is to be 
founds the preamble stating that it is desir« 
able to provide for the grant of the Probate 
of Wills and Letters of Administration to the 
estate of certain persons and the heading of 
Chapter II being ‘Grant of Probate and Let¬ 
ters of Administration.’ The inference is 
apparently drawn that a party could obtain 
thebenedta of the provisions of the Act only 
by obtaining Probate or Letters of Administra¬ 
tion, but this inference, so far as this decision 
is concerned, is expressly limited to the case 
of a Hindu dying before April 1881. We 
cannot assume that the learned Judges would 
have taken the same view with respect to 
Wills made by a person who died after 1881, 
If the learned Judges had taken the view 
which we do, that no executor could before 
1881 claim powers which were for the first 
time given by that Act, they would probably 
not have considered it necessary to rest their 
decision on the ground that a person who 
did nob take out Probate of the Will of a 
testator who died before 1881, could not 
claim the benefit of any of the provisions to 
the Act. We do not think that either the 
preamble or the heading of Chapter II 
requires such a constructrion to be put on the 
words of section 4. That section certainly 
does not relate to the grant of Probate and 
would be beyond the scope of the heading 
and the preamble. The fact is that the Act 
oontaina many provisions which would not 
strictly oome within either. The Ist defen¬ 
dant in this case, in our opinion, had, as an 
executor, the power to sell the estate for the 
purposes of administration, and the 2ad 
defendant must be protected in the absence 
of any allegation that he was a mala ii le 
purchaser having knowledge that the sale 
was nob made in due course of administra¬ 
tion. In the result, therefore, the decree 
of the Appellate Court must be aSBrmed but, 
in the circumstances of the case, we shall 
make no order as to the costs of the second 
appeal. 

Decree confirmed. 


CALCUTTA HIGH COURT. 
Rboulah Civin Apprai. No. 20 op 1910. 

July 30, 1912. 

Sir Ashutosh Mookerjee, Kr., 
Judge, and Mr. Justice Holmwood. 
SURYA NARAIN JHA— Plaintiff— 

APPBLLANr 

versws 

3ANWARI JHA and others—Defendants 

—Respondents. 

Arbitration — Atoard-^Dccreo based on award if 
nppenblcon ground that there was 7 io valid award — 
.flppii’rnfiou to set aside ntoard—Period of limitation, if 
Court can extend —“// an application has boon made 
to set aside uivard", meaning of—Civil Procedure Code 
(Act XIV of 1882;, s. r)'22~Limitation Act (IX of 
1908), s. 5, Sch. I, Art. 158. 

A dooroo based upon au awai d is not open to 
appeal ou tho ground that thoro was uo award valid 
in law. 

Qhiilam Jtlani v. Muhammad Sassan, 29 0. 167; 12 
M. L. J. 77; 29 I. A. 51; 4 Bom, L. R, 161: 6 C. \7. N. 
226; 25 P. R. 1902, roHod upon. 

Raja Har Narain Singh v. Chowdhrani Bhagwant 
Knar 13 A. 300; 18 I. A. 55, distinguished. 

Indur Snhbiiramani Reddij v. Kandadai Rajinanner 
Ayyangar, 26 il. 47 and Muhammad v. Muham¬ 

mad Asghar, 8 A. 64; (1886) A. W. N. 2, nob followed. 

Under section 5 of tho Liniitatlou Act, the Court 
has no authority to receive an application to set 
aside an award after the time prescribed by Article 
158 of the Act. It is not competent to the Court to 
extend the time prescribed by that Article. 

The expression “if no application has been made 
to sob aside the award’’ in section 522 of the Civil 
Procedure Code is comprehensive enough to cover 
the case of an application to set aside the award 
on the ground that there was no award valid iu 
law, and refers to a coutingeucy other than the re¬ 
mission of an award. 

Appeal from the decree of the Sub-Judge 
of Deoghur, dated July 28th, 1909. 

Babua Vwarka Nath Chakravarti and Bomesh 
Chandra Sen, for the Appellant. 

Babas Mohendri Nath Boy, Amhika Pad% 
Ohowdhury and Peary Mohan Ohatterjee, for 
the Respondents. 

JUDGMENT.—This appeal is directed 
against a decree made under sectiou 522 of 
the Code of Civil Procedure of 1882, in con¬ 
firmation of an award of arbitration. A pre¬ 
liminary objection has been taken to the com > 
patency of the appeal, because under that 
section, an appeal does not lie from such 
decree except in so far as the decree is in 
excess of or notin accordance with the award. 
As the decree is nob assailed on behalf of the 
appellants on the ground that it is in excess 
of or not in accordance with the award, the 
appeal is prima fade incompetent, 
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It has been argued, hovvever, on behalf of 
the appellant, upon the authority of the deci¬ 
sions in Indur Subbaramani R-iddy v. Kan-^ 
dadai Bajamanner Ayyangar (X) and Mu¬ 
hammad Ahid V. Muhammad Asghar (2), 
that inasmuch as the decree is assailed on the 
ground that there was no award valid in law, 
the appeal is competent. But this contention 
cannot possibly prevail, in view of the plain 
language of section 522, and of the exposi¬ 
tion of the law by the Judicial Committee in 
Qhulam Jilani v. MuhammadHassan (3). Our 
attention, however, has been invited to an¬ 
other decision of the Judicial Committee in 
Baja Harnarain Singh v. Choudhrani Bhag- 
want Kuar (4), where an appeal, under 
somewhat similar circumstance, was allowed 
to be heard without any question as to its 
competency. In that case, the award had 
been filed after the expiry of the time pres* 
cribed by the Court, and it was held by the 
Judicial Committee that there was no legal 
award which could be made the foundation of 



a decree. It is clear, however, from the 
judgment of the Judicial Committee that no 
question as to the competency of the appeal 
was rai.sed either before their Lordships or in 
the High Court. Consequently, that decision 
cannot be treated as in any way in conflict 
with the later decision of the Judicial Com¬ 
mittee in the case of Qhulam Jilani v. Muham¬ 
mad Hassan (3). 

It is, further, worthy of note that even if 
the appellants were allowed to. invite this 
Court to interfere in the exercise of its re- 
visional jurisdiction, he would still find him¬ 
self in inextricable difficulty, as no application 
was made on his behalf to the Court below 
to set aside the award. The matter was 
referred to the arbitrators on the 14th March 


1907. The award was filed on the 8th Jab 
1909. The Court thereupon adjourned thi 
case till the 18th July and directed the par 
ties to file objections, if any, on or before tha 
date. This was in strict conformity witl 
Article 158 of the second Schedule of th 
Limitation Act. On the 17th July, it wa 
discovered that the date to which the cas 
had been adjourned was a Sunday; the Cour 
thereupon adjourned the ease to the 28t] 

July. We cannot interpret this order in th 

(1) 26 M. 47. 

(2) 8 A. 64; (1886) A. W. N. 2. 

(4) 13 A. 300; 18 I. A. 46. 

(3) 29 C. 167; 12 M. L. J. 77; 29 1. A. 51; 4 Bom L 
^ Jt. 161; 6 0. W. N. 226; 26 P. B, 1902. 


sense that the time within which objection 
could be filed was also thereby extended to 
the 28th July, in fact, it was not competent 
to the Court to extend the period of ten days 
prescribed by Article 158, becanse, under 
section 5 of the Limitation Act, the Court has 
no authority to receive an application to set 
aside the award after the expiry of the time 
prescribed by that Article. The appellant 
suggests, however, that he was misled by the 
order of the 17th July 1909 and alleges that 
he could not appear before the Judge on the 
date fixed, as the Court was held on that date 
in a place different from the locality wherein 
the Court was ordinarily held. It is not 
necessary for us to determine whether this 
latter allegation is or is not well founded on 
fact. The position is unassailable that no 
exception was taken within the time pres¬ 
cribed by Article 158 and it was not compe¬ 
tent to the Court to extend the time prescrib¬ 
ed by that Article. It thus became obliga¬ 
tory on the Court to confirm the award. But 
it has been ingenuously argued that an appli¬ 
cation to set aside the award was unneces¬ 
sary, because the award had, in the eye of 
law, no existence, as the reference to arbi¬ 
tration was made with the concurrence of a 
person who had no authority to act on behalf 
of the guardian of the appellant, an infant 
at that time. This contention is clearly falla¬ 
cious. Section 522 of the Code of 1882 
provides that if the Court sees no cause to 
remit the award or any of the matters re¬ 
ferred to arbitration for re-consideration in 
the manner aforesaid, that is, under sec¬ 
tions 52 ) aud 521, and if no application has 
been made to set aside the award or if the 
Court has refused such application, the Court 
shall proceed to give judgment according 
to the award. The expression *if no applica¬ 
tion has been made to set aside the award* 
is clearly comprehensive enough to cover a 
case of the present description, and refers 
to a contingency other than the remission 
of an award. The award here, if not suc¬ 
cessfully challenged, would be prima facie 
binding upon the appellant; if there was 
good reason to assail the award, it was com¬ 
petent to his guardian ad litem to apply to 
the Court to set it aside within the time 
prescribed by Article 158. This was not 
donf; and the Court had thus no other 
course open than to record an order of con¬ 
firmation, 
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Ife hu finally been represented to na fcbat 
tba appellant, at the time of the prooeedio^f 
in tbe Oonrt below, waa an infant, and that, 
.llthoaffh he has since then attained majority, 
be is now insane. This may be a matter 
for regret, but plainly cannot affect our 
dQO\ 8 ion. We do not, however, express any 
opinion upon another aspect of the matter 
suggested in the course of argument, namely, 
whether it is possible for the plaintiff to 
obtain relief in a separate declaratory suit, 
on the ground of negligence of his guardian 
fld litem. We only hold that the present 
appeal is incompetent and that, even if we 
bad been invited to interfere in the exercise 
of our revisional jurisdiction, we could not 
afford any relief to the petitioner in the 
events which have happened. 

The result is that this appeal is dismissed 
with costa. We assess the hearing fee at 
five gold mohurs. 

Appeal dtsmissed. 


CALCUTTA HIGH COURT. 

Regular CivtL Appeal No. 5 op 1910. 

May 16, 1912. 

Ffeseni:--Mr. Justice Stephen and 
Mr. Justice Richardson. 

INDRO DEB DAS and others— 
Dependants—Appellants 

versus 

AZIZHR RAHAMAN SARKAR and 

OTHERS—PlAINTIPPS—RESPONDENTS. 

Bond—Construction-Interest to be paid at certain 
sum per month—Compound interest at end of every 

siv months to he added to principal—Whether interest 

to be paid on whole sum per month or per cent, per 
month. 

In a bond the debtor agreed to pay, on the 
principal amount of Rs. 2,000, interest at the rate of 
Be. 1^9 per month. There was a further provision 
to this effect: “W© shall pay the interest every six 
months. If we fail to do so, the interest and com- 
ponnd interest shall at the end of every six 
months^ be added to the principal and we shall go 
on paying interest thereon at the aforesaid rate:” 

Held, that the interest was to be payable at the 
rate of Be. 1-9 per cent, per month. 

Appeal from the decree of the Sab-Judge 
of Jalpaigurl, dated September 2l8fc, 1909. 

Baba Karunamoy Bose, for the Appellants. 

Baba Brojo Lai Ohakravarti, for the 
Respondfote, 


JUDGMENT. 

Stephen, J._This oaso ariaea out of a 
mortgage, bond executed by the defendants iu 

hirtL d The bond reoitls 

of tU bo d 1 ' o'’® execution 

! 2.0=0 from the 

plaintiffs-^Ib then goes on to say:_“We shall 

pay interest on this sum at the rate of Re 19 
per month.’* h’urther on. there is a provi- 
Sion which IS as follovv8:-“\ye shall pay the 
interest every s.x months from this date 
If we fail to do so the interest and compound 

h every six months, 

be added to the principal and we shall go on 

paying interest thereon at the aforesaid rate 
until the time of re-payment.” 

Before the lower Court it was argued on 
behalf of the plaintiffs that the first of these 
passages meant that interest was to be 
payable at the rate of Re, I .9 per cent, per 
month and that the words “per cent.” had 
been left out by mistake. Under the circum- 
stances, the lower Court allowed evidence 

to be adduced to show that such a mistake 

had in fact been made, and eventually held 
that the proper construction of the document 
in question was to read the words as though 
per cent.” had been added. 

In appeal, it is argued before us that the 
lower Court had no authority to admit the 
evidence that was tendered as regards the 
mak.ngr of the mistake aud that the 
construction of the document, is wrong-. We 
cannot take this view. For myself, I must 
admit that had I to construe only the words 
we shall pay interest on this sum at the 

hnldthtfvf’ *’®’' I should 

hold that the words are intelligible in them- 

selves and mean that Re. I .9 ^onld be 

due on the whole sum of Rs. 2.000. This 
13 an intelligible construotiou. It creates a 
provision which it was open to the parties to 
make. Looking, however, at the subsequent 
words relating to compound interest it 

n“niXir '^e-mrl’btS; 

unintelligible unless the words “per cent” 
are included m the earlier sentence. It is 
not to be supposed that compound interest 
was to be reckoned at the rate of Re l.Q 
on the sum of Rs. 2,000. Some other rate 

was in contemplation and I have no doubt 

that that was intended to be indicated by 

-.rx/u® '’®'' have been 

omittdd by mistake Taking the document 

as a whole, I consider that the Judge is 
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correct in reading it as he did. I would, 
therefore, dismiss the appeal with costs 
the hearing-fee being assessed at two gold 

mohurs. . 

Richardson, J.—I agree m the conclusion 

arrived at by ray learned brother. The 
question, as I understand it, is one of construc¬ 
tion and for my part, bearing in mind the 
universality of the practice of fixing the rate 
of interest at a rate per cent., I think that 
the words to be construed can only mean as 
they stand that interest was to be chargeable 
at I he rate of Re. 1-9 per cent, per month. 
If the document be read as a whole, there 

can be no room for doubt on the subject. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 110 of 1911. 

July 2, 1912. 

Present :—Sir N. G. Obandavarkar, Kx., 

Ag. Chief Justice, and Mr. Justice Batchelor. 
VITHAPPA DEVAPPA PaTIL — 

Appellant 

versus 

BASAGOWDA DBVAPPA PATIL-^ 

Respondesx. 

Limi'tafjon Act (IX of 1908J, ft. 18, Sch. I, Art. 127— 
iraud—Kiioxoledge of fraud—Burden of proof—Nature 
oj evidence — Partition—Private partition found to be 
fraudulent—Suit for fresh partition—Exclusion of 
plainti^^—Limitation. 

Whore a Court finds that a partition, effected bet¬ 
ween the co-parceners of a joint family, was unfair 
and inequitable, as one of the co-parceners had been 
imposed upon, tho case is reduced to one of a fraudu- 
lent partition, and the causo of action for a suit for 
partition is, then, in substance to set aside that par* 
tition on the ground of fraud and to treat the 
family as joint and seek for a fresh partition of the 
family estate. 

For the purpose of limitation, sucli a case is taken 
out of Article 127 of the Limitation Act. 

Where fraud is found and the Court has to apply 
the Limitation Act in order to see whether tho suit 
is within time, the Court ought to have ev^idenoe of 
a definite character to show tho point of time at 
which the plaintiff had not merely suspicion bat 
definite knowledge of fraud. In order to make 
limitation operate when a fraud has been committed 
by one who has obtained property thereby, it is for 
him to show that tho injured plaintiff has had clear 
and definite knowledge of the facts constituting the 
fraud, at a time which is too remote for tho suit to 
be brought. 

Bahimhhoy Hahibhlxoy v. Charles Agneio lurner^ 17 
B. 341} 20 L A. 1, followed. 


First appeal from the decision of the first 
class Subordinate Judge at Bijapur, in 
Civil Suit No. 17^6 of 1909. 

Mr. Nadkarnt, (with him Mr. S» V, 
Palekar)^ for the Appellant. 

Mr. K. H. Kelkar, for the Respondent, 
JUDGMENT.—The present suit was one 
for partition brought by the appsllant. 
His allegation was that he, defendant No. 1 
and defendants Nos. 2 and 3, the sons of 
defendant No, 1, and two brothers of his, 
Rama and Lixmaua, were members of a 
joint family, and that in 1886 defendant 
No, 1, the eldest member and manager, 
effected a partition with Rama and 
Laxmana, so that these two brothers having 
become separated in estate left the rest of 
the members of the family including the 
plaintiff joint, and that in 1907 defendant 
No. 1 turned the plaintiff out of the 
family hoa?e, in which he was living with 
the said defendant. Hence the suit for 
partition. 

Defendant No. 1 in his written statement 
pleaded that the plaintiff was not entitled 
to a share in the property, because there 
had been already a partition among the 
members of the family in the year 1885. 
In support of that allegation, be produced a 
farkhat executed by Rama and Laxmana and 
by Laxmana as the guardian of the plaintiff 
who was then a minor. 

The defendants* case was that since 1886 
the plaintiff had been living separately* 
enjoying the share of the property which 
had been allotted to him at the partition 
in 1886, and that, therefore, the plaintiff had 
been excluded from the general family 
property since that year, so that the claim 
was barred under Article 127 of the 
Limitation Act. 

The Subordinate Judge found the parti¬ 
tion of 1886 proved but he held that that 
partition was unfair and inequitable and was 
also the result of fraud. The finding oa 
the question of fraud is as follows Both 
Rama and Laxmana thus seem to have bsen 
hoodwinked and deceived by defendant 
No. 1 in the matter of the partition of the 
family property. Rama admits his haviag 
been imposed upon and says that he has 
been content with what was given to him. 
When two of the three brothers, deceived 
and imposed upon as noted above, have taken 
no steps to obtain redress for the wrong 
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done to them and have sabmifcted to it 
quietly, is it probable that the third (the 
plaintifF) who, though a raiuor, was made 
to throw in hie lot with the two others 
would aot differently P'* This is a sub- 
Btantial finding that defendant No. 1 acted 
fraudulently in the matter of the partition 
espeoially with Treferenoe to the plaintiff 
who was then a minor and whose interests 
all the three brothers, defendant No. 1, 
Rama and Laxmana, were bound to protect! 
After this finding, the case became reduced 
to one of a fraudulent partition and the 
plaintiff 8 cause of action then is in substance 
to set aside that partition on the ground of 
fraud and to treat the family as joint and 
seek for a fresh partition of the family 
estate. In other words, for the purpose of 
limitation, the case was taken out of 
Article 127 of the Limitation Act. 
Notwithstanding his finding on the question 
of fraud, the Subordinate Judge held that, 
because in virtue of the partition of 1886 
Rama, Laxmana and the plaintiff had been 
living apart from defendant No. 1 and 
dealing with the estate which had been 
allotted to them at the partition, it must 
he held that they knew they had been 
excluded from the joint family property by 
defendant No. 1, and that the claim was 
barred under Article 127. 

Where fraud is found and the Court has 
to apply the Limitation Act in order to 
see whether the suit is within time, the 
Court ought to have evidence of a definite 
character to show the point of time at 
which the plaintiff had not merely suspicion 
hut ^ definite knowledge of fraud : see 
Euhzmbhoy Babibbkoj/ v. Oharles Agnew Turner 
(1), in which their Lordships of the Privy 
Council say that in order to make limitation 
operate when a fraud has been committed by 
one who has obtained property thereby, it is 
for him to show that the injured complainant 
has bad clear and definite knowledgeof the 
facts, constituting the fraud, at a time which 
IB too remote for the suit to be bronght. 
Suggestion of his having been defrauded 
does^ not amount to such knowlsdgfe as is 
required by section 18 of the Indian Limita¬ 
tion Aot Xy of 1877.” 

^ 0nder these circumstances, the lower 
Court having failed to pursue the question 


of fraud from the point of view of the 
Limitation Act by the light of the authority 
just cited, it becomes neoe8.sary for this 
Court sitting in appeal to direct that there 
ought to be a fresh trial. The plaint will 
have to be amended. The plaintiff, no 
doubt, sues for partition but it now turning 
out that there had been a partition in the 
year 1836, the suit must be treated as one 
brought to set aside that partition on the 
ground of fraud, and the suit seeking a 
general partition of the family estate, all 
those who were co-parceners in 1886 or 
their legal representatives as the case may 
be, must be brought upon the record as 
defendants. The plaintiff must amend his 
plaint seeking relief on the ground of fraud 
alleging what that fraud is and when he 
came to have knowledge of it. 

We reverse the decree of the Subordinate 
Judge and send back the case fora fresh 
hearing with due regard to the observations 
in this judgment. The plaintiff must 
ame^ his plaint in the manner directed by 
thi8 Court withio mouths, 

^ The Subordinate Judge will raise proper 

issues having regard to the law which has 

been pointed out by this Court’s ludff. 
ment. ® 

All the family property will have to be 
brought into hotchpot as it existed in 1886 
and though the plaintiff has abandoned his 
claini to the moveable property in appeal 
yet, It will be open to the other parties who 
are brought upon the record to claim that 
It should be also brought into hotchpot and 
treated as part of the subject-matter of the 
snit Whether the plaintiff, by reason 
ot his having abandoned in appeal the 
claim for moveable property, has any 
right to claim it again, is a question 
on which this Court expresses no opinion 
at present. It will be open to the Sub¬ 
ordinate Judge to deal with that question on 
its own merits at the hearing. 

All costs hitherto incurred will be costa in 
tlie cause. 

Decree reversed; Case remanded^ 


(1) 17 B. S41j 20 I. A. 1. 
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MCINTOSH V. BIDHU BH08AN SEN. 

CALCUTTA HIGH COURT. 

Civil Role No. 5032 of 1911. 

April 18, 1912. 

Present: —Mr, Justice Stepheu aud 
Mr. Justice Chatterjee. 

W, C. McTNTOSH—C laimant—Petitioner 

versjis 

BIDHU BHUSAN SEN— Deckeee- 
HOLDER—Opposite Party. 

Claim —CoZi«8trc sale by judgment-debtor tocloimant 
to defraud creditors—Possession of claimant to he deemed 
os in trust for Judgmenf-debtot—Trust need vot be 
shown to be capable of enforcement —Cici7 Procedure 
Code (Act Vof 1908J,0. XXI, rr. 5H, (il. 

S., a jadgmcnt-clebtor, for the purpose of <lefra\Kl- 
ing his creditors, conveyed certain property to 
who again collusively conveyed it to the claimant 
who took possession. Tliis property being attached 
by the creditor of S-, the claimant put forward a 
claim: 

Held, (1) that the claimant was in possession for the 
benefit of the judgment-debtor as his trustee and that 
the claim should be rejected under rule Gl, 0. X.Xf 
of the Civil Procedure Code; 

(2) that it was not necessary in order to 
defeat the claim to show that the trust was one 
capable of enforcement by law. 

Rule agaiust the jadgmeut of the Sub- 
Judgeof Mymensingh, dated August 7th, 1911. 

Baba Barendra Narnifan Mitra (for Baba 
D N, Ohuckerhutty) and Babu Kali Kinkar 
Okuckerbutty, for the Petitioner. 

Babus Tara Kishore Ghowdhury and Hem 
Okundra Sen, for the Opposite Party. 

JUDGMENT.—This is a claim case under 
Older XXI, rule 58, in which the lower 
Court has dismissed the petition of claim. 
A Rule has been granted calling on the 
opposite party to show cause why the 
Subordinate Judge should not be directed 
to allow the claim of the petitioner on the 
facts found; to this Rule a clause has been 
added calling on the opposite party to show 
cause why the attachment obtained by him 
should not be set aside as being made with* 
out jurisdiction owing to a previous adjudica¬ 
tion in insolvency made on the 19th Sep¬ 
tember 1910. The facts of the case as 
found are as follow.^* On the llth Septem¬ 
ber 1909, a husband and wife, Mr. and 
Mrs. Sophianopulous, sold certain property 
to Mr. Philipopulous. This sale was not a 
hona fide one, which we understand to 
mean that it was entered into by Sophia¬ 
nopulous and Philipopulous for the pur¬ 
pose of shielding the property from the 
creditors ot the former. On the 25th June 
1910, Philipopulous sold the property to the 


claimant, who took possession and retained it 
till the attachment. This sale was a 
collusive one, being apparently a similar 
transaction to the first. Philipopulous was 
adjudicated insolvent on the 19bh September 
1910, a fact which curiously enough is not 
mentioned in the judgment of the Court 
below, though from the terms of the Judge’s 
order we think he must have had it iu his 
mind. The property was attached on the 
7th ^lay 1911 ; and it is against this attack- 
nieofc that the present claim is made. Under 
Order XXt, rule 60, the Court was bound 
to make an order releasing the property if it 
was satisfied that the property,when attached, 
was not in the possession of Sophianopulous 
or of some person in trust for him. Under 
rule 61 if the Court was 8ati8fi.dd that 
the property was in possession of Sophia¬ 
nopulous or of some other person in 
trust for him, it was bound to disallow the 
claim. There is no question of possession 
by Sophianopulous, and the only question 
arising under these two rules is whether 
the property was in the possession of the 
claimant in tiust for Sophianopulous. The 
findings show that the claimant was in 
possession of the property under a title 
which neither he nor Sophianopulous intended 
should be acted on as between themselves, 
and that he was in possession for the 
benefit of Sophianopulous and to defraud his 
creditors. We are of opinion that, looking 
at the scope and purpose of the rules in 
question, it is not necessary io order to 
defeat the claim to show that the trust is 
one capable of enforcement by law. Accord¬ 
ingly, we hold that the claimant was in 
possession in trust for Sophianopulous: and 
the claim was, therefore, rightly dismissed. 
As to the second part of the Rule, it may be 
that the adjudication vested the property in 
dispute in the Official Assignee: but he has 
not so far made any objection to the 
attachment, though he has done nothing 
that can be taken as admitting its validity 
as against him We see no reason why on 
revision we should allow the claimant to take 
advantage of a right in another which has 
not yet been asserted. 

The Rule is, therefore, discharged with 
costs, the hearing*fee being assessed at three 
gold mohurs. 


Buie discharged. 
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VBLOHAND t\ BOURCHIRR. 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 7S5 op 1911, 

Jaly 5, 1912. 

Present :—Sir N. G Ohandavarkar, Kt., 
Agf. Chief Jastioe. and Mr. Justice Ratclielor. 
VEIjOHAND CHHAGANLAL —Appellant 

versus 

LiEcr. B. BOURCHIKR —Respondent. 

Civil Procedure Code (Act Vof 19US), s. GO— 
mentSalary of oiJiccr of Rojultir Forces—Amnf Act 
(^44-45 Fio. Cii. 58^, s. 13G. 

The salary of un Orticor of tlio Jlritisli Regular 
Army is not liable to attucUmoiit in execution of a 
decree, \iiulor section 60 of tlio Civil I’rocediiro Code. 

Colonel L'Xkij v. B^inkof Upper Iniin Limited, 33 A. 
629; 8 A. Ij. J. 437; 9 Ind. Cas. 1023, followed. 

Section 60 does not oucvoach upon tho provisions of 
the Army Act. 

SeoDud appeal from the decision of the 
District Judge of Ahmedabad, in Appeal No. 
215 of 1911, confirming that passed by 
the Joint Subordinate Judge of Ahmedabad, 
in Dark/iast No. 188 of 1911. 

Mr. T. R. DesAi, for the Appellant. 

Mr. L. A. Shak, amicus curi:e, for the 
Respondent. 

JUDGMENT. 

Ohandavakicar, ACt. C. J—'We are indebted 
to Mr. Shah for having undertaken to argue 
this case as amiCMs CMn'c-^j for the respondent, 
but we do not wish to call upon him to reply 
to Mr. Desai, who has put the case before 
us very clearly and there is no doubt upon 
' the law that the lower Courts have taken the 
correct view. 

The whole question depends upon the 
oonatructioD of the words of clause 2 (6) of 
section 60, Civil Procedure Code, viz., “No¬ 
thing in this section shall be deemed to 
affect the provisions of the Army Act or of 
any similar law for the time being in force.” 

Section 136 of the Statute 44 and 45 Vic., 
c. 58, amended in 1895, provides that the 
salary of an Officer in the British Army serving 
in India shall be paid to him without deduc¬ 
tion unless the Legislature in India has 
directed to the contrary in that behalf. 

The question, therefore, is whether there 
is any such direction in any Act of the Indian 
Legislature. The only law bearing upon 
that is clause 2 (5) of section 60 to which 1 
have referred. 

What is the meaning of the words “to affect 
the provisions of the Army Act” in that 
clause ? They mean that section 60 shall 
not have any effect, it shall not encroach upon 


is that it 
fcliG Army 

provisions 


the provisions of the Army Act. What tho 
Army Act direofs is that the salary of tho 
officer ill question shoulil bo paid to him 
witliout any deduction iinloss tlio law in India 
has said expressly or by neco.ssary implica¬ 
tion tliat there shall be such deduction. 
What the Indian enactment say.s 
will not affect the provision.^ of 
Act, that is to say, it leaves the 
of the Army Act untouclied. 

Mr. Desai for the creditor argues that an 
officer of tlie kind we have in this case is a 
public officer within the meaning of the 
Army Act ns defined in section 2, clause 
(.17), of the Civil Procedure Code, but we 
cannot reach that stage unless we first find 
that clause 2 (fc) of section 60 paves the 
for it. It is that which is the bar to 
considering the further question whether 
officer falls within the definition of “public 
officer”.^ The decision of the Allahabad High 
Court in Colonel Lecky v. Bank of Upper 
India, Limited (1) ig to the same effect. 

For these reasons, the decree must be 
confirmed. 


way 

our 

the 


Batchelor, J.—I am of the same opinion 
The respondent in this case is an officer of 
the Second Battalion of the North Stafford¬ 
shire Regiment, that is to say, he is an Officer 
of the Regular Forces. 

Now, under the Army Act, section 136, the 
salary of such an officer is not liable to 
attachment except by virtue of some law 
made by the Governor-General in Council in 
that behalf. But the only law made by the 
Governor.General in Council in that behalf is 
admittedly section 60 of the Civil Procedure 
Code, and that section in its explanation, 
clause 2 (6), expressly declares that it does 
not affect the provisions of the Army Act. 

That being so, it seems to me that there 
18 no law of the Governor-General in Council 
whereby this officer’s salary is liable to 
attachment. 


(1). 33 A, 529; 8 A. L. J. 


Decree con^rmed. 
487; 9 lad. Caa. 1023. 
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BALAKRISHNA PILLAY V, NAR&YANASAWMY NAIDU. 


MADRAS HIGH COURT. 

Civil Suit No. 41 op 1906. 

March 29, 1912. 

Present: —Mi. Juslice Bakewell. 

P. BALAKRISHNA PILLAY and others 

—Plaintiffs 

versus 

M. P. NARATANASAWMY NAIDU and 

ANOTHER—Defendants 

AND 

The official ASSIGNEE— Claimant. 

Insolvent Debtor’s Act (11— \2t\ict. Ch,2\),s. i 
Possession of after-ncqitired immovcnble property by 
insolvent—Adverse to O.flicmi Assignee—Limitation Act 
(ir of 1877), s. 28, Sch. II Art. U4-. 

Where an undischarged iusolrent acquires im¬ 
moveable property subsequent to the insolvency and is 
in possession of the same for over twelve years, his 
possession is adverse to the Official Assignee and 
the right of the Official Assignee to the property 
is extinguished under section 28 of the Ijimitation 

Act, 1877. 

^risfocoHiuf Miller v. Snresh Chunder Deb, 8 C. 356; 
12 C. L. R. 253, followed. 

In re New Land Development Association and Gray, 
(1892) 2 Ch. 138; 61 L. J. Ch. 323; 0 5 L. T. 40i; 40 W. 
il. 295, Rowlandson v. Champion, 17 M. 21, 
hareem Sahib v. The ('iQicial Assignee of Madras, 
28 M. 168 at p. 171, referred to. 

FACTS.—In this case^ one Narayanasawmy 
Naida became an insolvent in 18S0. The 
joint family, of which he was a member, got 
considerable properties under a bequest of 
his paternal aunt, Ammai Ammal, and at a 
partition in 1896, he got separate possession 
of bis share as representing his branch of 
the family. He mortgaged certain proper¬ 
ties, which fell to his share, in 1902 to the 
father of the plaintifl and on the said mort¬ 
gage, a decree was passed on 17th July 1906. 
On 12th October 1907, the O0B.cial 
Assignee intervened and he was given leave 
to sell three items of the mortgaged property 
and to bring the legal representative of the 
said Narayanasamy Naidu on record, who 
died in the meanwhile. On 14th September 
1909, the 2nd defendant was added as his 
legal representative. The said mortgaged 
properties were sold and the sale-proceeds 
were deposited in Court and the Official 
Assignee took out this notice of motion for 
payment to him of the sale-proceeds. It 
was contended, relying on Kristocomul Mztter 
V. Suresh Chunder Deb (1) and Suja Hossein 
V. Manohur Das ^2) and other authorities on 

(1) 8 C. 556; 12\C‘. L. R. 253. 

(2) 24 0. 244. 


behalf of the plaintiff and 2nd defendant, 
that the right of the Official Assignee to the 
property was barred by limitation and he 
had no right to the sale-proceeds. 

Mr. INugent Grant, instructed by Messrs. 
King Partridge, for the Official Assignee. 

Mr. T. Ethiraja Mudaliar, for the Plain¬ 
tiffs. 

Mr. P. Venkataramana Bao, for the 2nd 
Defendant. 

JUDGMENT.—By an order of the Insol¬ 
vent Court, dated the 25th October 188J, 
the property of one Narayanasawmy Naidu, 
an insolvent, became vested in the Official 
Assignee of Madras. On the 11th of Joly 
1831, the insolvent obtained his personal 
discharge but he obtained no order for his 
discharge in the nature of a certiheate, so 
that by virtue of the vesting order of 1880 
and section 7 of the Insolvency Act of 1848, 
all the estate and interest of the insolvent 
in any real or personal estate whioh the 
insolvent might purchase or which might 
revert, descend, be devised or bequeathed or 
come to him, vested in the Official Assignee. 

On the 19th August 1902, the insolvent 
mortgaged to the plaintiffs in this suit cer¬ 
tain immoveable property, which be had 
acquired under the Will of one Ammai 
Ammal, who died in 1894 as a member of 
his joint family. The plaintiff brought this 
suit upon the mortgage and, on 17th July 
1906, obtained a decree for sale of the 
mortgaged property and the payment of 

Rs. 5,910-13-2 and costs. 

On the 12th October 1907, the Official 
Assignee applied by Judge’s summons that 
the sale-proceeds of the mortgaged property 
might be paid to him and a consent order 
was passed directing that the property should 
be sold and the proceeds paid into Court. 
On the 15th November 1909, it was ordered 
that the Official Assignee should have the 
farther conduct of the suit and that the 
legal representatives of the insolvent defen¬ 
dant, then deceased, should be brought in as 
parties. 

The property has been sold and the 
Official Assignee now applies that the sale- 
proceeds now in Court may he paid to him. 
Under section 7 of the Insolvency Act, the 
order of 1880 vested the insolvent’s after- 
acquired property in the Official Assignee, 
without any conveyance or assignment, SQ 
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tbat the bequest oontainod iu the Will cf 
Ammai Ammal oouveyed the interest to 
the insolvent but the property bequeathed 
passed at once to the Othoial Assigrnee [see 
In re New Land Development Association and 
Gray (3) per Chitty, J., page 145, cited iu 
Eowlandson v. Ohampion (4)]. 

It has been held by the English Courts 
that ^hen a bankrupt has been having and 
dealing with present estate, alienations of 
such property by him, before the trustee in 
Bankruptcy intervenes, will not be disturbed, 
but that this rule does not apply to real 
property which passes by conveyance; and 
this distinction has been approved by this 
Court in Eowlandson v Champion (4). 

It follows that the mortgaged property 
never passed to the insolvent and he never 
had any lawful power to dispose of it and 
that his possession was that of a trespasser. 
It was the duty of the insolvent to account 
to the OfiBcial Assignee for all the property 
acquired by him and he might possibly have 
been made criminally liable for mortgaging 
it to the plaintiff (see Insolvency Act, sec¬ 
tions 50, 70) but it does not appear that 
he was guilty of deceit or committed any 
fraud upon the Official Assignee [see Ahdui 
Kareem Sahib v. The Official Assignee of 
Madras (5).] 

I am of opinion that the possession of the 
insolvent was adverse to the Official Assignee 
since it did not originate from any lawful 
title; and it appears from the affidavit of 
the 2nd defendant that possession commenced 
in 1894. The right of the Official Assignee 
to the property was, therefore, extinguished 
in 1907. [Limitation Act, section 28, 
Schedule II, Article 144; Kistocomul Mitter v. 
Suresh Ohunder Deb (1)]. 

Jt is unnecessary, therefore, to considtr 
the argument on bis behalf that his applica¬ 
tion of the 12th October 1907 was under 
section 26 of the Insolvent Act and is not 
within the Limitation Act or to deal with 
the procedure adopted by him to which no 
objection was, moreover, raised by the plain¬ 
tiffs. 

The motion is dismissed with costs, two 
sets. 

(3) (1892) 2 Ch. 138j 6L L. J . Ch. £23j 66 L. T. 404- 
40 W. R. 295. 

(4) 17 M. 21 at p. 33. 

(6) 28 M. 168 at p. 171. 


CALCUTTA mail COUIIT. 
MiscKLbANBOUs Civii. Aetbai. No. 357 

OK 1911. 

July 29. 1912. 

Present: —Mr. Justice Sliaifuddiu and 

Mr. Justice Coxe. 

BHOGIRATH CIIANUHA MANDAL and 

OTIIEHS—J[IDQ.\II£NT-DEUTOR8—ApI’BLLANT.S 




SITAL CHANDRA SAllKAH— Ueorek- 

HOLDER —Ori'OSITE pAEiTY. 

L(imilord and lcuii,it--i),riii,aiicij /loUliihi—'Iraju. 
fcnibilif!/—Custom, j.roof oj~l{o,,\tration af transfercv'^i 
name on i>ai/mcnf oJ uhmv — Consent of landlord 

Whoro there >va3 ovidonco that nazarx were as a 
rule paid to the landlord hy tiio transferees of occu. 
pancy-holdiuKs, and on payment of the na:ar tho 

pnrcha.ser was nsually recognised by tlio landlord 
as Ids tenant: 

Udd, that it was not evidouco of any custom 
by which an nnwilling landlord was bound or 
evidence that the landlord was compelled, to’re¬ 
cognise the purchaser on payment of naza,- whether 
ho wished to do so oi* hot. 


Appeal from the order of the District 
Judge of Rungpur, dated April 25, 1911, 
affirming that of the Sub-Judge of that 
District, dated September 20th, 1910. 

Babu Surendra Chandra Sen^ for the Appel- 
lants. 


JUDGMENT.—This appeal arises out of 
an objection of the judgmeut-debtors, who 
are the appellants before us, under section 47 
of the Code of Civil Procedure that their 
raiyati holdings, which had been attached, 
were not saleable by local custom or usage 
without the consent of the landlord. Both 
the Courts below dismissed the objection of 
the judgment-debtors and they have now 
appealed to this Court. 

The proof that these holdiogs are sale* 
able without the landlord's consent, depends 
entirely upon a passage in the evidence which 
has been quoted in the judgment of the first 
Court. The view of that portion of the 
evidence taken by the first Court is accepted 
by the lower Appellate Court. The quota¬ 
tion of the evidence given in the first Court’s 
judgment is this: "There is a custom of 
the sale of raiyati jotes (meaning occu¬ 
pancy holdings) in the pergunnah. With¬ 
out the permission of the zemindar^ the 
jotes are being sold. If the purchaser pays 
rent, we take it and give receipt in the name 
of the old tenants. We do not give marfat 
of the purchaser. Without taking nazar, we 
do nob meiko^kharij-dahhil. We take order of 
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the zemindar &niX take nazar from the pur¬ 
chaser and then make kharij-dakhil . . . . 

without nazar never kharij-dakhil is made . 

In these villages, nazar is taken at the 
iateof Rs. 2 per higha. We do not forbid the 
purchase of jote at aucbion-sale. We make 
kharii-dakhil of the name of purchasers if 
nazar is paid. No objection is taken to it.” 
What this amounts to is that nazars are as a 
rule paid to the zemindar and ou payment of 
the nazars the purchaser is usually recognised 
by the landlord. Bub the passage is not 
evidence of any custom or usage by which 
an unwilling landlord is bound, or evidence 
that the landlord is compelled, to recognise 
the purchaser on payment of nazar whether 
he wishes to do so or not. There is no other 
evidence in support of the finding of the 
Court below, which must, therefore, be regard¬ 
ed as based on no evidence and unsustainable. 

We, therefore, set aside the judgments and 
decrees of the lower Courts and decree this 
appeal with half costs in this Court, the hear- 
ing-fee being assessed at half a gold mohur. 
The appellants before us are entitled to their 
costs in both the Courts below. 

Appeal allowed. 


MADRAS HIGH COURT. 

Letters Patent Atpeae No. 86 of 1912. 

October 3, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

SRIMAT UJJANI SADHARMA SIMHA- 
SANANDISWARA CHARAPPATTA- 
DHYASHSHA MARULASIDDA RAJA 
DESIKENDRA. MAHASWARMULU— 

Appellant 

versus 

SRIMAT UJJANI SADHARMA SIMHA- 
SANANDESWARA CKARAPATTA- 
DHYASKSHA SIDDALINGA RAJA 
DESIKBNDRA MAHASWARMULU, by 
nis Agent CHENNABASAPPA— 

Respondent. 

Civil Procedure Code (Act V o/1908), 0. XL, r. 1 
—.4j>po»wtmcnt of Receiver —Properties not comprised in 
sicit. 

Rule 1, Order XL, of the Civil Procedure Code, 
1908, does nob empower the Cooi-t to appoint a 
Receiver of properties which cannot be dealt with by 
the Court iu tho uait. 


Appeal, under section 15 of the Letters 
Patent, against the order of the Hoa’ble Mr, 
Justice Sankaran Nair, dated 15th August 
1912, in Civil Miscellaneous Petition No. 
625 of 1912 in Civil Miscellaneous Appeal 
No. 63 of 1912, presented against the order 
dated 2l8t February 1912 in F. A. No. 356 of 
1911 in 0. S. No. 19 of 1911 on the file of 
the District Coart of Bellary. 

Mr. G. F. Ramaswamy Azyar^ for the Ap* 

pellant. 

Dr. H. S. Swaminadhan, for the Respon¬ 
deat. 

JUDGMENT.—The plaintiff in his plaint 
sued to recover the properties in Schedule A 
appended to it. When he put in his applica¬ 
tion for the appointment of a Receiver, he ap¬ 
pended another schedule to it, which he 
called B. The affidavit also stated that the 
suit was for the recovery of the properties in 
schedule A. It seems to be fairly clear that 
the properties in schedule B were not part of 
those included in schedule A to the plaint. 
There is nothing in the plaint which can be 
taken to make the properties in schedule B, 
appended to the Receiver petition the sub¬ 
ject-matter of the suit. We cannot agree 
with the learned Counsel for the respondent 
that rule 1, Order XL, of the Code of Civil 
Procedure, empowers the Court to appoint a 
Receiver of properties which cannot, in any 
way, be dealt with by the Court in the suit. 
A Receiver, therefore, cannot be appointed in 
this case to take charge of the properties in 
schedule B appended to the plaintiff’s peti¬ 
tion. It is suggested that, probably, the 
Judge did not intend to make the order in¬ 
clude these properties, but the order is vague 
and at least liable to misconstruction. It 
must be restriobed in terms to the properties 
included in the plaint. We modify the 
order of the lower Court accordingly. There 
will be DO order as to costs in this Court 
either in this appeal or in the petition before 
Mr, Justice Sankaran Nair. 

Order modified. 
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HlSANAtLl 0. POPATOAL PARBHDDA9. 

BOMBAY HlOH COURT. 

ORIQINAb ClPIL S 0 IT No. 914 OP 1911 

June 25, 1912. 

HASANALLI MOLEDINA— Appellant 

rk/N A versus 

P.A.RBHUDAS-RE8P0NPENT. 

a.Id to debt 

estate—^ H of whoh 

Wtote Sitccession Act CX 0 M 860 J. ss C 2 164 20 '>-^ 
^ 6 ate ond Administration Act (Vof 1881) s 1- 

Aurirt asLtr?o‘“m:e'l°a“f >■»'' 

proper course u \ claims, tho usual a.u] 

or a le'^tee is smn^^f either a creditor 

nistered. to have the wholo estate admi- 

^“■,£•£^“,7 ”»■«£“£ “" S'S 

Buddhists, there no 

Legislature was to an«n ioteution of tho 

he a generally oorrecfc considered to 

provision of local law or 

crUtaised. Probate and Administration Act 

treked for^Ue^tampS*°^^ Muhammadan should be 
emed by ffindu W ? purposes as a Hindu gov. 

B.la^refme’dTo'. « Bo”- B. R. 601, 29 

Rs';‘'’9.00o‘^tSfh °t 

beqaeS^R^^* B. made a Will 

Betd flr^. f' bakshis Chiba) to A. ■ 

Es. 9,000 and tisrtothe*'!*'^^^^ both to his deposit of 
Pe:tonj^^y ^Zii ?2 9.000. 

180, relied upon ® 

Bet-dS:r « 

recover a deposit of Rs. 9,00 

d^n? ‘J=«ea8ed Karmali Mob 

Uma and a legacy of equal amount given t 

him by danse 8 of the Win. The Lit wa 

enecntore, who resiste 
the plamt.fE-e claim on two main grounds 

f«v themselves of the old and, a 

c i® concerned, explode 

dootnne of satisfaction that the legacy i 

“ Payment of th 
therefore, the plaiotii 

KAJ that maamuch as the executors had no 
finven fcheir assent to the legacy, the plaintil 
ocald not sae them directly as upon 5 


coraploto title for that amount, nor as a 
creditor of the estate could he suo tho 
executors vvitliout asking for an administra¬ 
tion of tliG whole estate. 

In order to avoid as much as possible un¬ 
necessary difHciilties arising out of technical 
defences of that kind, the plaintiaF was allow¬ 
ed to amend his plaint so as to ask in the 
□ rst instance for a declaration that he was 
entitled to his debt and Iiis legacy; in the 
next, if necessary, for an administration of 
the estate. To the plaint so amended, the 
executors have put in a supplemental written 
statement, reiterating their defence based 
upon the doctrine of satisfaction, and further 
claiming that all parties interested iu the 
estate ought to be joined in this suit. As to 
that, they will be able to come in in the 
administration suit if they desire to do so. 
The^ executors were asked whether they 
admitted that they held sufficient assets of 
the deceased to meet all claims upon the 
estate, for, if they did, it would probably 
be unnecessary to make the usual administra- 
tion decree. They do nob admit that they 
hold sufficient assets to meet all claims ; and 
where that is so, the usual and proper course, 
no doubt, would be. whether either a legatee 
or a creditor is suing, to have the whole 
estate administered. 

_ Before dealing with the substantial objec¬ 
tion taken by the executors, 1 should like 
to observe iu passing, upon their defence 
under section 112 of the Probate and 
Administration Act, that that section appears 
to me to be unfortunately worded. If it 
really means what it says, the practical 
consequences of applying it strictly logically 
would be absurd, for, however just a legatee’s 
claim may be, no Court could decree it upon 
an incomplete title. Therefore, as long as 
the executors chose to withhold their assent, 
it is difficult to find any remedy of which the 
legatee might effectually avail himself. The 
executors appear to have thought that while 
this objection would be fatal to a suit brought 
directly against them, it would be obviated 
as soon as the form of the suit was changed 
and administration of the estate granted. 
Merely as a matter of academical logic, I do 
not see how that in any way affects the 
position. I cannot bring myself, however 
to believe that the law really meant to leave 
legatees thus completely at the merov 
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oE perverse or capricious executors; and it 
certainly does appear to me that the Legisla* 
tore might with advantage alter or add to 
the words of this section and the section which 
corresponds with it fin the Indian Succession 

Act. 

I now pass to a consideration of the 
executors’ main defence. I have already 
said that, as far as this country is concerned, 
the doctrine of satisfaction is exploded. 
Section 164 of the Indian Succession Act 
expressly abolishes it, and although that Act 
does not apply to Hindus, Mahomedans or 
Buddhists, it cannot be doubted that it was 
the intention of the Legislature to announce 
what they considered to be a generally correct 
principle of interpetation universally applica¬ 
ble unless overridden by some* special pro¬ 
vision of local law or usage. I may 
further add that if Khojas are really 
to be treated as Hindus for the purposes of 
making Will as well as in all matters of suc¬ 
cession and inheritance, then the Will at 
present in dispute being regarded as that of 
a Hindu would be governed by the provi¬ 
sions of section 164 of the Indian Succession 
Act. This point has frequently come before 
me during the 6ve years I have been sitting 
on the original side of this Court. I have 
repeatedly expressed my own opinion that it 
has never yet been authoritatively and finally 
decided that for all testamentary purposes a 
Khoja Mahomedan is to be treated as though 
he were a Hindu governed by the Hindu 
Law. There are observations in a judgment 
of Sir Lawrence Jenkins in the case of 
AdvocatC’Qeneral v. Karmali (1), which 
indicate that that eminent and learned Chief 
Justice thought that in this Presidency, 
Khoja Mahomedans were governed in all 
testamentary matters by the Hindu Law. 
As, however, that opinion appears to have 
rested chiefly upon the assent of Counsel of 
long standing and experience who were 
arguing the particular case before him, I 
have never been able to regard it as an 
authoritative and final decision of the ques¬ 
tion, for a question so important and so 
vitally aiTecting the interests of a large, 
wealthy and influeatlal community could 
hardly be properly decided upon the admis¬ 
sions of Counsel made probably fur their own 

(1) 6 Bom. L. R. 601; 29 B. 133. 


convenience in the argument of a partmular 
case. However that may be, if Khoja 

Mahomedans are not governed by the Hindu 

Law and section 164 of the Indian Succes¬ 
sion Act is, therefore, not applicable to ^eir 
Wills, then the interpretation of those Wills 
would seemingly have to be made in accord¬ 
ance with the provisions of the general law 
of evidence. Section 92 of the Evidence Act 
would then create even a more formidable 
bar to the defence upon which these execu¬ 
tors rely than any section to be found the 
Succession Act. It is true that section 92 is 
not to be applied in contravention or super¬ 
session of any of the special provisions of the 
Indian Succession Act relating to the inter¬ 
pretation of Wills. But tiie executors, as far 
as I can see, are not entitled in one breath to 
deuy the applicability of the principles enun¬ 
ciated in section 164 of the Indian Succession 
Act and also the applicability of the general 
rule of evidence, which, as soon as the provi¬ 
sions of that Act are got out of the way, 
governs the interpretation of all documentary 

evidence. 

In the present case, it is enough for me to 
say that I adhere to every word of my 
former decision in the case of Pestonn v, 
Pramji- (2), particularly where I have 
endeavoured in that judgment to ground my 
decision upon general principles. That was 
a far stronger case than this ; for here even 
were any Court not precluded by the pro¬ 
visions of section 164 read with those of 
section 62 of the Succession Act, or, leaving 
that Act entirely out of consideration, by 
section 92 of the Evidence Act, from going 
behind the plain language of the Will in 
search of imaginary motives and conjectured 
circumstances, still reading the Will as a 
whole, I do not think that any Court even in 
the early days in England would have been 
disposed, where the language is as plain as 
it is here, to go very far in that direction 
although, no doubt, the doctrine of ademption 
has been applied very peremptorily and 
carried very far. In clause 8 of the Will, the 
testator says in as plain language as possible 
that he gives Rs. 9,000 to the plaintiff as 
baskshis, I do not see how any bequest could 
have been expressed in plainer language. 
Upon the principle, therefore, of Pestonji v. 

(2) 12 Bom. L. R. 863; 8 Ind. Caa. 180. 
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IHHW PCUHID e. UOPI HATH. 

^"i>» (a), and witUoat covering the same 
t^nnd agmn, I have no hesitation whatever 

is tliat the plaintiff 

18 entitled to this legacy, 

J. “f Ra. 9,000 

plaintiff is. therefore, 
f • ®'^ to the declaration he has 

the™n„ f ®’'®'’ “'® P>ai“t i and 

therenpon to have the nsnal administra- 

pTa“nt^®“™® “'® 

of ha* ‘I*® "P ‘''® out 

of the estate, those of the executors as 

be^een attorney and client. 

Costa and further directions reserved. 

liberty to apply. 

Sui6 decreed, 

‘I*" Plaintiff: Messrs. Sham- 
rao Uinocheher Sr Biralal. 

Attorneys for the Defendant: Messrs. Ra. 
ghavayya, Bhtmn ^ Nagindas, 


ID 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 34 op 1912 

July 19, 1912. 

Presen^.*--Kir Henry Richards, Kt.. Chief 

ISHRI PERSHAD—Dependant—Appellant 

vereua 

GOPI NATH AND others—Plaintipps— 

A- A ^Respondents. 

deeds by diSerent JrsZs“ 

AutusrTsir?,u“irh Tar'iV’/- 

and waslv -egf^^el 

let appLT'’®'^^ EeisSion 

la 

at? Bhaichand, 6 B. 193 


Letters Patent Appeal from the followinir 
deoistou of 

folro^*‘'''Il jadsrment, there is no 

foioe 11 this appeal. The suit which has 

«.ven rise to it was brought by the respondents 

toi sale upon a mortgage, dated tlie 21st of 

B^kbsh by Jtam 

ISOfi M ° '®®®- ‘''® «f iiay 

l&yo, the same mortgagors mortgaged tlie 

”"® ’^--^-ban. Both the 

brought a suit for sale upon his own mortgage. 

Mm «" r/if“ ®“ ‘^®®®®® °btained 1; 

it P™P^'-‘y and bought 

It himself. His son sold it to one B il Kishen 

Tn the defendant’, 

the 7tb of April 1910. This sale-deed 

1‘barby 

reason of h.s sale-deed being registered, he 
the “'® P'ainifciff by virtue of 

tion Art *‘r* ‘'>® 

Court has rightly overruled his plea. The 
mortgage in favour of Bindraban was a 
mortgage of such rights as existed in the 
ortgagor after the execution of the prior 
mortgage in favour of the plaintiffs. It is 
these rights which Bindrabac brought to sale 
lu execat on of his decree, and if is‘^hese 
rights only which passed to him under his 
auction-purchase. Ishri Prasad under his 
purchase ha.s acquired only such rights as 
fd ^Th?"f®'“^ fPPPP^sPrs-in.title possess- 
the “P'y acquired 

in th^m^ If® which existed 

in them after the exeontion of the mortgage- 

deed in favour of the plaintiffs; that is to say, 

the equity of redemption of the mortgagors 

he has acquired the property mortgaged to 
the plaintiffs; that is to say, the entire 

property and that he can ignore the mortgage 
uthe plaintiffs favour. His sale deed afd 

the mortgage of the plaintiffs do not in 
reality cover the same property, and, therefore 
section 50 cannot apply to a case like this 
i he principle of the decision of the Bombay 

High Court in So64apcA3»d Qiilcbchmd v 

BhaicKand (1), does not apply to the present 
7r ^be appeal with costs. 

Mr i Shosh ioi the Appellant. 

(1) 6 B. 193 at p. 208. 
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.TUDGiMBNT.— The facts of this case are 

as follows:— , . • 

RaraBaksh and others mortgaged certain 

nrooeriy tothe present respondents on 21st 

August 1894. On 30th May 1896, they 

mortgaged the same property to Biodrabao. 
Both mortgage-deeds were unregistered. 
Bindraban brought a suit for sale on his 
mortgage and purchased the property himself 

in execution of his decree. 

His son sold the property to Bal Kishen. 
The latter’s heir sold it to Ishri Prasad, the 
present appellant. 

It must be clearly noted here, that thoagh 
Bindraban purchased at the auction sale the 
right, title and interest of his mortgagors, 
what was sold to Ishri Prasad by the heir of 
Bal Kishen was the full right of ownership 
and not the mere right, title and interest of 
the transferor. An examination of Ishri 
Prasad’s sale-deed makes this clear. That 
sale-deed was registered. Ishri Prasad’s 
vendor was the full owner of the mortgage 
of 2lst August 1894, was out of the way, 
but we may assume for the purposes of this 
appeal that the vendor legally owned only 
the property subject to that mortgage ; what 
he purported to sell, was the fall right of 
ownership. In this, he may or may not have 
acted dishonestly, but there is nothing to 
show that Ishri Prasad had any notice 
whatever of the pre-existing unregistered 
mortgage. The prior mortgagee brought the 
present suit for sale out of which this appeal 
has arisen. 

In defence, Ishi'i Prasad pleaded section 50 
of the Registration Act and urged that his 
registered sale-deed took effect as regards the 
property comprised therein against the 
unregistered mortgage-deed of the plaintiff 
which related to the same property. The 
Court of first instance upheld this plea and 
dismissed the suit. The lower Appellate Court 
reversed that decision and decreed the suit. 
On second appeal to this Court, the learned 
Judge, who beard the appeal, confirmed the 
decree of the Court below, hence this appeal 
under the Letters Patent. 

it is urged before us, and with great force, 
that our learned brother has taken a wrong 
view of the facts of the case. The argument 
in his judgment is that, what was mortgaged 
to Bindraban, was the equity of redemption; 
and this is what Bindraban purchased, and 
what bis son sold to Bal Kishen, and what 


Bal Kishen’s heir transferred to Ishri Prasad; 
and as the latter only purchased the equity 
of redemption, the two deeds do not cover the 
same property and, therefore, section 50 of 
the Act does not apply. Reliance was placed 
on the decision in Sohhagchani Onlahchand y. 
Bhaichand (1). The error in the above is 
patent on an examination of the sale-deed m 
favour oE Ishri Prasad. That deed does not 
parp-^rt to transfer only the right, title and 
interest of the transferor, but is, in plain 
terms, a sale, out and out, of the full right of 
ownership in the property. The mortgage in 
the present suit is a mortgage of the same 

property. , 

The two deeds, therefore, do cover the 

same property and section 50 of the Act 

does apply. , 

There can be no question that if the original 

mortgagors bad executed the two deeds now 

in conllict, the sale-deed being registered 

would take effect against the unregistered 

mortgage-deed, even though after the execidion 

of the latter, the mortgagors would have been 

the owners of only the equity of redemption. 

The rights of the mortgagors were acquired 

by the appellant’s vendor, but he sold to the 

appellant not the equity of redemption bat 
the property itself. In principle, there is no 

differencer - 

We would call attention to the remarks ot 

Melville, J, in Sobhagehand Qulabchand 

Bhaichand (1). which were quoted with 

approval by Aikraan, J., in Baldeo Parshad 

v. Buldeo (2). ti , j. n 

In the present case, the estate was 

covered by both the deeds in suit. The case 
is also covered by the decision in Ram Lai 
V. Tkakur Bachha Singh (3). 

We allow the appeal, set aside the decree 
of this Court and restore that of the Court ot 
first instance, with costs in all Courts. 


Appeal allowed. 

(2) A. W. N. (1901) 112. 

(3) 10 A. L. J. 114; 16 Ind. Oas. C25. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 606 ov 1911. 
February 26, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 

NTAMAT ULLAH and others— 
Defendants—Appellants 

versus 

Aftisamma^ AISHA BIBI— Plaintiff and 

Musamma^ AIMNA BIBI —Defendant_ 

Respondents. 

6u.?fom— AUenalton—Inheritance—-Right of daughfer 
of uncle oj last male ou’«er to contest alienation bn his 
wuioio^Muhtimmadan Qujars of Kharian, Dis. 

frict Oujraf. 

Among (7»yars of Kharian, in tho Gujrat District, 
a daughter of the undo of the last male owner is 
not entitled by custom, in the absence of a proof 
to the contrary, to inherit property left by him, 
nor is she regarded as a reversionary heir possessing 
a right of control in respect of alienations mado by 
his widow. Sho has also no such right under the 
Muhammadan Law. 

Ohiragh Bibi v. Hassaii, 19 P. R. 1906; 70 P, L. R. 
1906; Afagsud-wZ.J^isa V. Knuir 2oA?-o, 135 P. R. 1908; 
Bher Muhammad Khan v. Muhammad Khan, 5 P. R. 
1895; Nur^ul-nissa v. Gauftnr-wZ-nissa, 61 P. R. 1906; 
Lahori v. Radho, 72 P. R. 1906; 108 P. L. R. 1907, and 
Musammat Kokan v. Musammat Lakhoo, 60 P. R. 1910; 
92 P. W. R. 1910; 7 Ind. Gas. 470j 109 P. L. R. 1910. 
cited. 

Bamira v. Bam Sigh, 134 P. E. 1907, (F. B.); 85 P. 
W. R. 1907, relied upon. 

If such a right of inheritance by custom, and con¬ 
sequently a right of control in respect of alienations 
by widows, is claimed, it must be!provecl by the party 
asserting it. 

Second appeal from the decree of the Divi¬ 
sional Judge of Rawalpindi Division, dated 
the 30th November 1910. 

Mr. Fazal-i’Hussain, for the Appellants. 

Mr. Oanga Bam, for the Respondents. 

JUDGMENT.—The parties are Gujars of 
Tahsil Kharian of Gujrat District, and their 
relationship appears from the following 
pedigree:— 


MIAN ALA DIN, 


r 

Mian Muhammad, 


Mian Budha, 


r 

Allah Lok 
(dead). 




Muhammad Alim 
Musammat 
Aimna. 


r 

Musammat Fatima 
(dead). 


r 


1 

Musammat Aisha; 
Abdallah 


Boy (dead). 


The property in suit i.s a Iionso Hitiinl.e in 
Dingah which ndmitl,cully came down from 
Mian Ala Din to Mtilnunmjui Alitn, tho 
deceased husband of MHsa 7 n 7 nat Aimnn, 
respondent No. 2. By n registered dee<I 
dated the 6th May 1909, this lady made a 
gift of the bouse, byway of charity, to the 
/nm7n.of a mosque iu Dingah known as the 
Barnmnwali mosque. In June following, the 
present suit was brought by Miisammat 
Aisha, daughter of Mian Budha, to obtain a 
declaration to the effect that the gift in 
question shall not affect her rights of 
reversion in the house gifted by Musam 7 nat 
Aimna. The donors and the donees pleaded, 
^teratia, that the plaintiff was not an heir to 
Muhararaad Alim, deceased, or to Musammat 
Airaoa, and that she had do locus standi to 
sue for the declaration prayed for. The first 
Court held that the plaintiff had no riglit of 
inheritance in the house in dispute, and on 
that ground it dismissed her suit. On appeal, 
the Divisional Judge held that since, in the 
absence of all other heirs, Musammat Aisha 
would succeed to the bouse in question on the 
death of Musammat Aimna, therefore, she was 
an heir to her in respect of this house, and 
that as such heir she had a right to contest 
the gift in dispute which is one made by a 
widow with a limited estate. The learned 
Judge has cited Ohiragh Bibi v. Ha 5 saw(l) and 
Maqsud-ul-nisa v. Kaniz Zohra (2) in support 
of the latter view, and has decreed the 
plaintiff s claim. The donees have preferred 
a farther appeal to this Court, and before us, 
two questions have been discussed in argu¬ 
ment,— 


> — ^ 


- .^A04ia< lO clll 

heir to Muhammad Alim, deceased, 
as regards the succession to the 
house in dispute, and 
(2) Whether, if she is an heir, she, being 
a female heir entitled to reversionary 
rights oo the death of Musammat 
Aimna, is empowered by custom to 
contest the validity of the gift of 

1909 P 

With reference to the second question, a 
number of authorities have been cited on both 
sides, reliance being placed by the appellant’s 
Counsel chiefly on Bher Muhammad Khan v 
Muhammad Khan (3) and Nur-ul-nissa v 


(1) 19 P. R. 1906; 70 P. L. R. 1906. 

(2) 135 P. R. 1908. 

(3) 5 P. R. 1895. 
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Gauhar-uhms&a (4) and by tbe respondent’s 
Pleader on Chirogh Bihi v. Hassayi (lA Lahori 
V. Radhoib), Maqsjid ulmea'7. Kaniz ^o/ira(2) 
and Miisammat Kokan v. Uusammat LakhoiQ). 
We do not, however, think it necessary to 
consider and decide this question as, in our 
opinion, the hrst question mast be answered 
in the negative. It is not disputed that 
among the parties’ tribe, a daughter has no 
right of inheritance in her fathei’a property 
as against his collaterals ; and it is also 
admitted that plaintiff, Musammat Aisha, has 
married outside tbe family. It was for the 
plaintiff, Musammot Aisha, to prove that as 
the daughter of Muhammad Alim’s uncle, 
she had by custom a right to succeed to the 
house in dispute on the death of his widow, 
Musammat Aimna, and she has adduced no 
evidence whatever in support of such right of 
succession. On the principle enunciated in 
Ramtra v. Ram Singh (7), the plaintiff cannot, 
for purposes of succession to the house in 
dispute, be regarded as the granddaughter 
of the common ancestor, Mian Ala Din; she 
must prove affirmatively that she is entitled 
to succeed as the first cousin of Muhammad 
Alim to the property left by him, and that 
his widow Musammat Aimna is in possession 
of that property only on alife-estate. Unless 
and until she establishes such a right of 
inheritance by custom, she cannot claim to 
possess a right of control in respect of 
alienations made by Musammat Aimna in 
respect of the property in her possession 
as a widow of Muhammad Alim Further¬ 
more, for the purposes of the present litiga¬ 
tion, we cannot assume that Musammat Aimna 
succeeded to the house in suit on the usual life- 
estate as a widow, for that presupposes that 
there is in existence a reversionary heir who is 
entitled to succeed under custom to Muham¬ 
mad Alim's property on the death or re¬ 
marriage of Musammat Aimna. The plaintiff, 
Afusawwtif Aisha, has not shown that custom 
assigns to her the position of such rever¬ 
sionary heir. It follows, therefore, that, on the 
one hand, Musammat Aisha is not proved to be 
a reversionary heir of Muhammad Alim; nor, 
on the other hand, is Musammat Aimna 

(4) 61 P. R. 1906. 

(5) 72 P. R. 1906; 108 P. L. R. 1907. 

(6) 60 P. R. 1910; 92 P. W. R. 1910; 7 Ind. Cas. 
470; 109 P. li. R. 1910. 

(7) 134 P. K. 1907 (P. B.); 85 P. \7. R. 1907; 74 P. 
h. R. 1908. 


shown to have succeeded to a mere life-estate 
in the house indispute. It is,undoubtedly, true 
that in the absence of a definite rule of custom 
applying to the case in hsLudy Musammat Aisha 
would, under her personal law, have succeed¬ 
ed to the house in suit on the death of 
Musammat Aimna without heirs if the gift 
in dispute had not been made; but such 
right of succession under tbe Muhammadan 
Law does not confer on Musammat Aisha 
the power to control an alienation by way 
of gift made by Musammat Aimna in respect 
of the property in dispute. In order to 
possess such a power of conlrol, she must 
show that she has a right of succession to 
Muhammad Alim’s property under custom, 
and, in our opinion, she has entirely failed to 
prove such right. 

We accordingly accept the appeal and, 
reversing the decree of the lower Appellate 
Court, we restore that of the first Court with 
costs throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 870 op 1911. 

June 18, 1912. 

"Present'. —Mr. Justice Chamier. 
SULTAN AHMAD and another—Plaintiffs 

—Appellants 
versus 

WALLIULLAH and others—Defendants 

—Respondents. 

Easements Act (V of 1882), 8.15 — Easement—Pres¬ 
criptive right, acquisition of—Right of way—Old way 
used for 20 years and then abandoned—Nexo way not 
used for 20 years. 

Tbo fifth paragraph of seotion 15 of the Easements 
Act, %vhich applies both to continuous and discon¬ 
tinuous easements, seems to render it impossible to 
acquire a statutory prescriptive title to an ease¬ 
ment unless and until tbe claim thereto has been 
contested in a suit. 

A. enjoyed for more than 20 years a right of way 
over B.'b land through a particular passage. About 
16 or 17 years ago, A. abandoned the old passage 
and began to use a new passage. The deviation was 
not duo to any building erected by B. but was made 
by A. of his own accord. 

B. sued A. for a perpetual injunction restraining 

A. from passing along H.’s land and from obstructing 

B. in the building of a wall across the land. 

A. pleaded that he had ac()aired a prescriptive ri^ht 
of way: 
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SULTAN AHMAD W. WALLTDLLAH, 

Ueld^ that haii no rijfht of way,— 

(n) across tho old passngo as it was not usod 
within two years next before tho institution 
of tho suit; 

(6) across tho now passage ns it had nob boon 
wsed for 20 years. 

Second appeal from a decision of the 
District Judges of Azamgarh. 

When the appeal first came on for hearing, 
Chamier, J., by his order, dated lUh April 
1912. called for further findings. The order 
was as follows:— 

ORDER.—This was a suit by the 
appellants to obtain a perpetual iujunction 
restraining the respondents from passing 
across plot No. 1640, which is the property 
of the plaintiffs, and also restraining them 
from obstructing the appellants in tho building 
of a wall across the same plot. The respond¬ 
ents’ case was that they had originally two 
distinct rights of way across No. 1640 from 
north to south. Both the Courts below have 
decided that although it is proved that the 
respondents have been using the eastern way 
for many years, they have not used it for the 
period required for the establishment of an 
easement. Nothing more need be said about 
the eastern way. With regard to the western 
way, the Munsif held that it was proved that 
the defendants for many years used that way 
in passing from their houses to their factory 
and that they gave it up in favour of a new 
and more direct way when they built their 
new zanana house. The Munsif was of 
opinion that the evidence was strong to show 
that the western way was used by the plaintiffs 
up to within 16 or 17 years of the present 
suit, and that about that time, the defendants 
of their own accord abandoned the old way 
and began to use a different way. He 
rejected the contention of the defendants 
that the deviation was due to a con¬ 
struction of a wall caused by the plain¬ 
tiffs and he declined to hold that the devia¬ 
tion took place ten years before the suit. He 
held that the defendants had not used the old 
way for 16 or 17 years before giving it up, 
and that the new way had been enjoyed for a 
sufficiently long period 

On appeal, the District Judge, after agree¬ 
ing with the Munsif regarding the eastern 
way. said that it was satisfactorily proved 
that the defendants had enjoyed the western 
way over plot No. 1640 for many years. He 
agreed with the Munsif that the defendants 
had hailt a new boose 16 or 17 years before 



the suit, hut he found it proved that nlunit 10 
years before the suit the plaintiffs had hiiilt 
an enclosure, and that it wa.s then that t hey 
had begun to use a somewljat different way 
over the plaintiffs’ property. He held that it 
was not proved that the defendants liad 
abandoned the old way. but that it was a 
case of a deviation due to the erection of the 
plaintiff’s enclosure. He allowed the appeal 
lu part and dismissed tiie plaintiffs’ suit as 
regards a way which he marked on the plan 

as A B C D. 

In second appeal, it is contended that tliere 
is DO definite finding by the lower Appellate 
Court, and that in fact there is no evidence 
on which there could have been a definite find¬ 
ing that the defendants had enjoyed the old 
western right of way over plot No. 1640 as 
an easement and as of right without inter¬ 
ruption for twenty years before the deviation 
took place. It seems probable that the Dis¬ 
trict Judge intended to find on this point in 
favour of the defendants, but I am bound to 
hold that there is no definite finding. The 
case must, therefore, go back for a definite 
finding, and as the attention of the parties was 
not drawn in the Court of first instance to the 
importance of proving or disproving the exi.st- 
ence of an easement previous to’the deviation, 

I do not think that I should prevent the par¬ 
ties from giving any further evidence that 
may be available. I direct that the record 
may be returned to the lower Appellate 
Court for definite findings on the following 
issues:— 

(1) Whether the defendants acquired an 
easement in respect of what is called the old 
western way over No. 1640? 

(2) Whether there was a deviation from 
that way? 

(3) Whether the deviation was caused 
by the buildings erected by the plaintiffs, 
and, if so, when those buildings were erect¬ 
ed? 

Further evidence may be admitted. On 
return of tho findings, ten days will be allow¬ 
ed for objections. 

FINDINGS. 

The facts of the case have been explained 
with clearness in the order of the Hon’ble 
High Court, so they need not be repeated 
hero. The issues remitted to this Court for 
decision are:— 

(1) Whether the defendants acquired an 
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eftsement in respect of what is called the old 
western way over plot No. 1640? 

(2) Whether there was a deviation from 

that way? and 

(3) Whether the deviation was caused hy 
the buildings erected by the plaintiffs, and if 
80 , when these buildings were erected? 

1 hold that the defendants did acquire an 
easement in respectof the old western way. 
Their zanana house is to the soutli of plot 
No. 1640, which was formerly partt. land and 
their bailhka, where the men congregate, is to 
the north of that land. In the very nature of 
things, an Indian could never resist the temp¬ 
tation of a short cut over an open space of 
land belonging to another person. The plan 
prepared in the year 1876 (paper 30 C), 
indicates that a patliway did exist in plot 

No. 1640. 

Undoubtedly, the witnesses of the defen¬ 
dants are prejudiced in their favour, but they 
testify to a natural course of events, and I am 
prepared to believe them so far as they speak 
of the defendants making use of a pathway 
over the parli land to the west from the de¬ 
fendant’s western door to their haithka. 

(2) It is admitted by both parties that 
there was a deviation from that Iway, and I 
hold accordingly. 

(3) 1 do not believe that the deviation was 
caused by the plaintiff’s building over the 
path to the west. The defendants had left that 
old path some years before the building was 
constructed and adopted the path to the east 
going directly to the haithka from the northern 
door. Sixteen or seventeen years ago, the 
defendants opened the door to the north of 
their house after building the northern por¬ 
tion of brick. Since that time, the door for 
ingress and egress to the house has been the 
northern door and not the old western door. 
The dispute between the parties is whether 
the opening to the west continued to be a door 
or turned into a window sixteen or seventeen 
years ago. The matter is of no importance 
because it is clear that the western door ceas¬ 
ed from that time to be the principal door of 
the house and was not made use of for the 
purposes of ingress and egress by the inhabi- 
tante. This is clearly indicated by a copy of 
an award, dated 23rd December 1903, filed 
to-day, cn behalf of the plaintiffs. The arbi¬ 
trator has stated therein that this western 
opening was no longer used at the time by the 
defendants as a means of communication with 


the public road. There is another point: the 
parties are at such enmity and are so keen on 
litigation that if the western path had existed 
six or seven years ago, when the plaintiffs 
constructed their enclosure, the defendants 
would never have allowed such an oppor¬ 
tunity for a suit to pass by without taking 
advantage of it. The only reason why the 
defendants did not rush to Court at the time 
was that they had given up the western road 
and had started using a different road to the 
east over the parti land. The defendants’ 
witnesses are very confused about the exact 
situation of this old western path. Some put 
it as far as the south-western extremity of the 
new building and some as near as the south¬ 
eastern extremity. Some give it as their 
opinion that the path was situated between 
those two points. It is clear to me that the 
path existed at a time of which the witnesses 
have no clear recollection. This would nob 
have happened if the path bad ceased to exist 
only six or seven years ago when the plaintiffs 
constructed the new enclosure. The want of 
recollection is due to the path having been 
given up over fifteen years ago when the 
defendants changed the situation of the front 
door of their house. The parties to the suit 
form two factions in the village whose only 
amusement in life is to have some litigation 
on in Civil Courts. The witnesses they bring 
to Court are well tutored partisans who help 
the parties as whole-heartedly with false 
testimony as they themselves hope to be 
helped by these parties in other litigations in 
which the witnesses are concerned. In such 
a state of affiaira, a Court is more likely to 
arrive at the truth by the guide of circum¬ 
stances and probabilities than by reliance on 
the uttered word. T hold that the deviation 
was not caused by the plaintiff’s buildings; 
that the defendants gave up the western path 
voluntarily some years prior to the construe*. 
tioD of the buildings, and that only the 
eastern path has been in use for the . last 
fifteen years. 

Mr. Ahmed Kareem^ for the Appellants. 
Mr. P. L. Banerjt^ for the Respondents. 
JUDGMENT.—The finding on the first and 
second issues remitted by my order of April 
11th is in the affirmative, and the finding on 
the thii'd issue is in the negative. 

The meaning of the findings on the first 
and third issues is that the defendants 
enjoyed the old western right of wa^ OTep 
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plot No. 1640 as ail easement and as of 
riffht for more than twenty years up to 
within 16 or 17 years of this suit anci [then 
abandoned it, or at all events the southern 
part of it in order to go direct to a new door 
opened by them. 

It seems to me that the result of these 
findings is that the defence fails. The tifth 
paragraph of section 15 of the Easements 
Act seems to render it impossible to acquire 
a statutory prescriptive title to an easement 
unless and until the claim thereto has been 
contested in a suit. The same has been 
held with reference to sections 3 and 4 of 
the Presciption Act, 1832 [see the judgment 
of Lord Maonaghten in Colls v. Home and 
Colonial Stores (1) and Hymaji v. Van den 
Bergh (2).] The circumstance that section 
3 of the Prescription Act relates to con* 
tinnous easements only does not appear 
to affect the matter. The fifth paragraph ot 
section 15 of the Indian Easements Act 
applies to both contionous and disoontinums 
easements. 

There is no ground for presuming a 
lost grant of the right of way. Nothing 
of the kind has been suggested. The 
defendants have not claimed to be entitled 
to an easement except under the Easements 
Act. 

The result is that the appeal is allowed, 
the decree of the lower Appellate Court is set 
aside and the decree of the Munsif is restored 
with costs throughout. 

Appeal allowed, 

(1) (1904) A. 0. 179 at p. 189j 73 L. J. Cb. 484; 90 
L. T. 687} 63 W. R. 30; 20 T. R. 475. 

(2) (1908) 1 Ch. 167; 77 L. J. Ch. 154; 98 L. T. 48<. 


ALLAHABAD HIGH COURT. 

First Civii* Appeal No. 256 of 1910. 

May 23, 1912. 

Present;—Mr. Justice Chamier and 
Mr. Justice Piggoct. 

COLLECTOR of OHAZIPUR—Defendant 

—Appellant 

versus 

BALBHADDAR SINGH and others— 

Plaintiffs—Rbspondents. 

IT. P. Gout I of Wards Act {III of 1899^ ss. 16, 17, 18, 
g/Q—Notice, how to he published—Claims not notified to 
Collector ’within time—Loss of interest—Non-pro- 
ducHon of document before Collector uponnotxce—Object 
tion taken at late stage aj suit—Admissibility of 
document in evidence—Discretion of Court—Inter¬ 
pretation of Statutes imposing penaUy> 


l’it>visions of law, wliicli oporato to itiiposo a 
puaalty or disaliilit.y upon a person who fails to 
comply with tliom, ro«piiro U) bo strictly intorprotod. 

Umlor llu> Uniteci rrovincos Court of Wards Act, 
as soon as tlic iioLico loipnretl niider section ]0 is 
tUily publislu'd by tbo Collocutor, a dcmblo oblijjation is 
laid u))cm till' creditors; Ibcy must not only notify 
tlieir claims aj'ainst tlio wan! or lu.s property, giving 
full particulars of tlio same', but they must 
prodneo before the Collc'ctor with tbo statoment of 
claim every document on wldeb they roly in support 
tlioreof. 


'I'liore being no geni'ral or special orders from the 
Board cf Hovoniio directing tlio Colloctor to piiblisli 
the notice uiuler section 16 of tho Court of Wards Act 
at any oilier place or in any other maunor, no 
obligation lies on tlio Colloctor to do anything moro 
than get tho notice imblishod ia English and 
Vcrnaeular in tlie Provincial tJax.otte. 

It wonbl be contrary to all .sound principles of 
interpretation to apply tlio proviso to section 17 to 
tbo subseiiueat sections, 18 and 20. Tho oblig.ation 
to produce documents is laid upon all creditors of 
the ward and not only on those who notify their 
claims. 

Wlicro the admission of documents of title was 
not challeugod at the proper time, and strictly 
speaking, was not cliallcngod at ul), and the Court 
below had no real opportunity, at the late stage 
when the objection was raised, to turn round on tbo 
plninbilis and call upon them to explain the non- 
production of their mortgago-dcods before the Col* 

lector: , 

Held, that to exclude the documents altogether 

from the record would be to exact an extreme 
penalty for a piece of neglect due to mero ignorance. 

The provisions of section 20 leave the Court a 
discretion to admit tho plaintiff’s document of title in 
evidence despite its non-production before tho 
(’ollector but those of section 18 as regards interest 

give no such discretion. 

provisions of section 1(3 of U. P. Coin't of 
Wards Act compared with the provisions of sections 
lOA and lOB of Bengal Court of Wards Act. 

W. Barreto v. Gaya Prasad, 9 A, L. J. 558; 15 Ind. 
Cas, 729, explained and discussed. 


First appeal from a decree of the Sab- 
ordinate Judge of Ghazipur. 


Mr. A. E. Ryves (with him Mr. TV Wal- 

Inch), for the Appellant. 

The Hon’ble Dr. Sunder Lai (with him Mr. 
Qobini Prasad), for the Respoodeuts. 


JUDGMENT.—This appeal arises oat of 
a suit by respondents Nos 1 and 2 apon three 
mortgage-deeds executed in their favour, or 
in favour of their father, in March 1883, 
and August 1892, by Ram Saran Singh, 
Lutawau Singh, Bisheshar Singh and Meghu 
Singh. The following pedigree shows the 
relationship between the mortgagors and 
other persons who will be referred to in this 
judgment:— 
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Nanka Sinffh—Rahisa Kuar, 


RAM JIAWAN, 

1 


Durjan, 


r 

Lutawan Bishesbar Singli, 


Jadunandnn SiDgh 
—MnsanDiiot Badami, 


Ram Lakbau Singh. 


Ram Phal=Babisa Kuar, 

Agam Singh, | 

I Ram Saran Singh, 

Meglm Singh, | 

defendant Tliaknr Prasad= 

No. 8, Jeonti Kuar, 

I defendant 

Ram Sagar Singh, No. 9, 

defendant No. 7. 


r 

Kalka Singh, 
defendant No. 1, 


. r- 

Jugal Kishore Singh, 
defendant No. 10. 


'I 


Balram Singh. 


Manbodh Singh, 
defendant No. 5. 


Ambika Singh, 
defendant No. 2, 

Sheo Sagar Singh, 
defendant No. 6. 


I . 

Bhola Singh, 
defendant No. 3. 


'i 

Matru Singh, 
defendant No. 4. 


The defendants, described as defendant 
first party in the Court below, are the 
living descendants of Nanku Singh and Ram 
Saran Singh. The defendants, second parfy, 
are lessees whose exact position need not be 
explained. The defendant, third party, is 
the Collector of Gbazipur, representing the 
estate of Dulh in Ram Kuar, who purchased 
the mortgaged property in December 1902, 
from Ram Saran Singh and his descend¬ 
ants and from the descendants of Nanku 
Singh. The defence of the Collector 
of Ghazipur was that the property be« 
longed to Nankn Singh and Ram Phal Singh; 
that Nanku’a widow, as guardian of her 
children, sold their share in the property in 
December 1850, to Ram Phal Singh; that 
Ram Phal Singh died without issue, leaving 
his widow, Babisa Kuar, who died in Sep¬ 
tember 1901; that the Ram Saran Singh 
shown in the pedigree was not the sou of 
Ram Phal, nephew of Nanku. but was the 
son of a Ram Phal whose father’s name 
was Ghore Patari Rai; that during the 
hfe.time of Babiaa Kuar, the descendants of 
Nanku, who were her husband’s reversionary 
heirs, had noughts in the property, there¬ 
fore, the mortgages in suit were invalid; and 
lastly, that Dulhin Ram Kuar purchased the 
property from the persons who became 
entitled to the property on the death of 
Babisa Kuar, whether under a Will said to 


have been executed by her or as the rever¬ 
sionary heirs of her husband. 

It appears that Babisa Kuar obtained 
mutation of names in her favour upon the 
death of her husband. But in 1884, Ram 
Saran and the sous of Nanku got their names 
entered in the record. Babisa Kuar, in May 
1894, obtained a decree against them declar¬ 
ing that they had no title. The plaintiffs 
alleged that the proceedings of 1894 were 
collusive. The Subordinate Judge has found 
that those proceedings were collusive; that 
Ram Saran was the son of Ram Phal, nephew 
of Nanku, and that the mortgages in suit 

are binding on the property in the hands of 

the Collector, 

At a late stage of the suit, under cir¬ 
cumstances which will be detailed below, 
it was contended on behalf of the Collector 
that the suit was not maintainable inasmaoh 
as the plaintiffs had failed to notify their 

c w Collector when the Court 

ot VVards took charge of the estate of Dulhin 
Ram Kuar in 1903, and had failed at that 

time to produce before the Collector the deeds 
on which this suit is based. The Subordinate 
Judge rejected this plea. 

In appeal, it is contended that the decision 

or the Court below is erroneous ou both 
points. 

We think that the decision of the Court 
below on the question of fact is clearly right. 
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Ik may be tbafc Uiere waa in the village a Ram 
Phal, who waa the son of Ghoro Pafcare Rai. 
Bui there oen be no doubt, that, Ram Saran, 
father of defendant No. 9 and firrandfatlier 
of defendant No. 10, was the son 
of Ram Phal, nephew of Nanku Singh. 
Mutation of names was, no doubt, made \x\ 
favour of Babisa Knar upon the death of 
Ram Phal. But that would not unnaturally 
have been done if Ram Saran was then a 
minor. Ram Saran and the descendants of 
Nanku managed to get their names on the 
records in 1884. Ram Saran joined witli 
the descendants of Nanku in mortgaging the 
property in 1878 to Raja Shambhu Narain 
Stngb, and Babisa Kuar made a Will in 
November 1894, whereby she purported to 
leave half the property to Balram Singh, 
grandson of Ram Saran. If Ram Saran, 
who was admittedly the father of defendant 
No. 9 and grandfather of defendant No. 10 
and of Balram Singh, was, as the defendants 
suggest, merely a dishonest servant of Babisa 
Kuar, it is inconceivable that she would have 
left half her property to Ram Saran’s 
grandson very soon after she had litigi^ion 
with Ram Saran. The association of Ram 
Saran with the descendants of Nanku on 
several occasions when the property was 
being dealt with, is inexplicable except on 
the ground that he was related to them, it 
came out in the cross-examination of some ol 
the defendants’ witnesses that Ram Saran s 
house was actually next door to t at o 
Latawftti Singh, the eUest sou of Nanku ; 
whereas the house of Ghore Patare Rai 
some distance away. It seems probab e a 

Ram Saran’s house is part of the old family 

honse. After a full consideration of the 
documentary evidence, we have no dou a 
the evidence of the plaintiff’s witnesses is 
true. These witnesses say that Ram Saran, 
father of defendant No. 9, was the son ot 
Ram Phal by his wife Babisa Kuar. Much 
stress was laid by the defendants upon a sui 
brought by Babisa Kuar in 1898 against a 
Receiver, who had been appointed m execution 
of a decree, obtained by Raja Shambhu Naram 
Singh upon a mortgage made in his favo 
in August 1878, hy Saran and i^he 

descendants of Nankn. In that suit, Babisa 

Kuar obtained a declaration that 
gage of August 24th, 1878, was not binding 
upon her. The defendants have also rehed 
Bfcrongly upon a statemont made by a is 


Kuar in a Will made by her in November, 
1894, to the elTect tliat slie had no son. We 
regard that statement as being of a piece 
with the allegations made by Babisa Kuar in 
her suit against Ram Saran and others • 
earlier in the year in which she obtained a 
declaration of her title. The suit was 
brought and the Will was made long after 
the mortgages now in suit and are parts of a 
scheme which was designed to enable the 
family to get rid of the mortgages in suit. 
The failure of the Receiver to successfully 
resist the suit brought against him by 
Babisa Kuar may be explained on the 
ground that he was an outsider, who had no 
knowledge of the facts, and was, therefore, 
severely handicapped in defending the 
suit. We have no doubt that the suit 
brought by BabUa Kuar against Ram Saran 
and others in 1894 was a collusive proceeding 
taken for the purpose of evading the mort. 
gages, which are now in suit. We agree with 
the Court below that Ram Saran, grand¬ 
father of defendant No. 5, was the son of Ram 
Phal and Babisa Kuar. It follows that the 
mortgages in suit are binding upon the 
property purchased by Dulhin Ram Kuar 
and now in charge of the Court of Wards. 

The question of law was raised in the 
Court below in a somewhat peculiar 
manner. The suit was instituted on May 
7th, 1909, the written statement of the 
Collector of Ghazipur, as Manager of the 
estate ot Dulhin Ram Kuar under the Court 
of Wards, was died on September Ist, 1909, 
la this written statement, no plea is taken 
as to the suit being open to any sort of 
objection by reason of the failure on the part 
of the plaintiffs to comply with the provisions 
of section 16 of the Court of Wards Act, nor 
was any issue struck on this point before the 
parties went to trial. The taking of evidence 
in the case commenced on January llbh, 
1910, and was practically concluded on March 
4th, 1910. On April 13th, 1910, one stray 

witness for the defendants, who had somehow 
baen lef*) over, was examined. That same 
day a petition was put in on behalf of the 
Collector of Ghazipur which has been printed 
on page 156A This petition tendered in 
evidence a notification which appeared on 
page 768 of the United Provinces Gazette 
(Part 10 of the 25th of April 1903, and a 

similar notification from the Vernacular 

Gazette of May 23rd, 1903. It was merely 
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stated that these papers had an important bear¬ 
ing on the case, and “should be placed on t!ie 
record and read along with the evidence.” 
This having been permitted by the Court, these 
papers were made the basis of an entirely 
fresh set of pleadings, the contentions raised 
being of such a nature that, if accepted in 
their entirety, they would involve the dis¬ 
missal of the entire suit. The Notifications 
in question are those requir-ed to be issued 
by section 16 (1) of the United Provinces 
Court of Wards Act (Local Act III of 
1899), calling upon all persons having claims 
against, the ward (in this case, against Dnlhin 
Kara Kuar) or her property, to notify the 
same in writing to the Collector of (xhazlpur 
within six months of the date of the publica¬ 
tion of the said notices. It is admitted that the 
claim upon which the present suit is based 
was never notified to the Collector as thus 
required; and it is quite clear that it ought to 
have been 80 notified. Dulhin Ram Kuar is 
the substantial defendant in the case; she was 
impleaded as ‘ a subsequent transferee of all 
the properties mortgaged in the documents 
sued on.” She ia in fact the present owner 
of the said properties; for the validity of her 
document of title in no way depends on the 
respective rights of Ilabisa Kuar, of Ram 
Saran Singh or of the heirs of Nauku 
Singh. In j the sale-deed of December 
7th, 1902, upon which her title rests, she 
took the precaution of getting included 
amongst her vendors every single person who 
had any possible claim to the ownership of 
the property transferred, and she thus 
obtained a clear title unaffected by any ques¬ 
tion which might afterwards be raised as to 
the respective rights of her vendors, so long 
as any one of them had a good and valid title. 

The possible penalties provided by law for 
failure to notify a claim to the Collector, as 
required by section 16 of the Court of Wards 
Act, are two: — 

(i) By reason of section 18 of the said 
Act, a claim not notified under 
section 16, “shall, notwithstanding 
any law, contract, decree or award to 
the contrary, cease to carry interest 
from the date of the expiry of the 
period prescribed in that section.” 

(tV) By reason of section 20 of the same 
Act, if any document in the posses¬ 
sion or under the control of any 
person is not produced by him. 


* as required hy section 16,” such 
document shall not be admis¬ 
sible in evidence against the ward 
in any suit brought thereafter f-o 
enforce any liability under the same, 
“unless good cause be shown to the 
satisfaction of the Court for the 
non-production thereof before the 
Collector.” 

The appellaut claims the benefit of both 
these provisions. The plaintiffs-respondents 
have put forward substantially three 
arguments in reply. 

First .—It is contended on their behalf' 
that there has been, on the part of the 
Collector of Ghazipur, no sufficient publica¬ 
tion of the notice required by section 16 of 
the Court of Wards Act, so as to entail any 
penalty whatsoever on the plaintiffs by reason 
of their failure to notify their claim to that 
officer. The required notices in the United 
I’rovinces Gazette are shown to have been 
duly published both in English and in the 
V’eruaculai; but it is not shown that there 
was any other publication than this. The 
second clause of section 16 of the Court of 
Wards Act provides as follows: — 

The notice shall also be published at such 
places and in such other manner as the Court 
of Wards may, by general or special order, 
direct.” 

There is no suggestion that any special 
orders were issued in the present case direct¬ 
ing farther publication of the notice to be 
effected in any particular manner. So far 
as we can ascertain, no general orders have 
been issued by the Board of Revenue, which is 
the Court of Wards for (heUnited Provinces 
of Agra and Oudh {vide section 4 of the 
Court of Wards Act III of 1899) direct¬ 
ing publication of notices under section 16 
of the said Act otherwise than in the Provin¬ 
cial Gazette, On any reasonable construction 
of the provisions of the Act above quoted, it 
would appear that the Collector of Ghazipur 
having received no general or special orders 
from the Board of Revenue directing him to 
publish this notice at any other place or 
in any other manner, lay under no 
obligation to do anything more than get the 
notice published in English and in the 
Vernacular in the Provincial Gazette. Nor 
can it be said that the Board of Revenue 
lay under any positive obligation to issue 
general or special orders, for the words of 
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ihe seotion, as quoted, leave the Court of 
Wards a discretion in the matter. We were 
referred to a ruling: of this Court in IF. 
Barrow v. Qaua Prasad (1); but this was 
based on the wording: of sections lOA 
and lOB of the Bengal Court of Wards Act 
(Act IX of 1879) as amended by Act I of 
1906. The provisions of these sections differ 
from those of section 16 of our Local Act in 
one matter of detail which happens to be of 
decisive importance as regards tl>e point under 
discussion. By the United Provinces Act, as 
soon as the required notice has been duly 
published by the Collector, a double obligation 
is laid upon creditors; they must not only 
notify their claims against the ward or his 
property, giving full particulars of the same, 
but they must produce before the Collector 
with the statement of claim every document on 
which they rely in support thereof. Under 
the Bengal Act, after the creditor has put in 
a written statement of claim and furnished 
full particulars, he is only bound to “produce 
all documents which are in his possession, 
power or control” within such time as the 
Court of Wards may appoint. That is to say, 
the ofiBcer acting for the Court of Wards iu 
the matter has laid upon him, after a claim 
has been filed, the duty of appointing a time 
within which documents must be filed. It 
was held by this Court that if such officer 
failed to fulfil this duty, and did not give the 
creditor concerned the requisite notice that 
his documents must be filed within a certain 
time, no penalty could be enforced against a 
creditor merely on the ground that he had 
failed to produce his documents before the 
Court of Wards There is no similar provision 
in the United Provinces Act, nor was any 
obligation laid upon the Collector of Ghazipur 
in this case to give the present plaintiffs 
notice that any mortgage*deed in their posses¬ 
sion which they desired to make the basis of 
any claim against the property of Dulhin 
Kam Knar must be presented before him by 
some fixed date subsequent to the presentation 
of their claim. On the contrary, both by the 
wording of the Court of Wards Act itself, and 
by that of the notice published in the Gazette, 
all creditors were required to present their 
claims and the documents on which the same 
were founded to the Collector within six 
months of the publication of the notice. 


Provisions of law, which operate so as to 
impose a penally or disability upon a person 
who fails to comply with them, reqnire, no 
doubt, to be strictly interpreted; and, for thi.*? 
reason, iu the reported case, it was held that 
the serious penalty of excluding his document 
of title from admission in evidence should 
not be imposed upon a creditor until it was 
shown that every notice required by law had 
been duly given to liim, and every obligation 
imposed by law upon the Court of Wards 
strictly performed, in the present case, the 
law as it stands required nothing more from 
the Collector of Ghazipur, once he had got the 
notice published in the Gazette in English 
and in Vernacular than to sib still and await 
the presentation of claims, the law itself laid 
upon creditors the obligation to produce 
detailed statements of claim, accompanied by 
all necessary documents, within the period 
limited by the notice itself. The first con¬ 
tention on behalf of the plaintiff-respondents, 
therefore, fails. 

Secondly :—It was suggested that the 
obligation to produce documents is laid 
upon creditors who notify their claims. 
The argument is that a creditor who does nob 
notify his claim at all may make himself liable 
to the provisions of section 18 already quoted, 
bub cannot be held liable to the further 
disability laid down by section 20. There is 
nothing in the wording of the Act to support 
this contention; indeed, it appears contrary to 
the clear intention of the provisions under con¬ 
sideration. Something was said about the 
proviso embodied in the second clause of sec¬ 
tion 17; bub it would be contrary to all sound 
principles of interpretation to apply this 
proviso to the subsequent sections 18 and 
20. We must overrule this contention also. 

There remains, however, a third argument 
for the plaintiffs, which must, in our opinion, 
prevail, so far as the penalty imposed by 
section 20 is concerned. The provisions of 
this section left the Court below a discretion 
to admit the plaintiffs’ documents of title iu 
evidence, despite their non-production before 
the Collector. That discretion has been 
exercised in favour of the plaintiffs, and we 
are nob prepared to hold that it was exercised 
wrongly. On behalf of the appellant, it was 
contended that there had been no real exercise 
of discretion, because the plaintiffs had never 
been called upon to explain the non-production 
of these documents before the Collector. It 


(1) 9 A. L. J. 668} 16 Ind. Cas. 729. 
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has already been pointed out that the admis¬ 
sion of these documents in evidence was not 
challenged at the proper time, and. strictly 
speaking, was not challenged at all. At a 
late stage of the case, long after the docnments 
had been pat in evidence and after the suit had 
gone to trial on the basis of the said documents, 
a petition, was put in which, on the face of it, 
asked for nothing beyond the admission ot 
two documents in evidence on behalf of the 
Court of Wards. A.fter the Gazette notidca. 
tions had thus been got on to the record, they 
were used in argument to attack the very 
foundation of the plaintiff’s Cise. The Court 
had no real opportunity at this stage to turn 
round on the plaintiffs and call upon them to 
explain the non-production of thei rmortgage- 
deeds before the Collector. We can conceive 
of no reason for their um-produotton if the 
plaintiff in fact saw the notices in the Provin¬ 
cial Gazette and understood the obligation 
thereby cast upon them. We cannot relieve 
the plaintiffs of all the consequence of their 
failure to comply with the provisions of sec¬ 
tion 16 of Act III of 1899; but to exclude 
their documents of title altogether from the 
record would be to exact an extreme penalty 
for a piece of neglect due to mere ignorance. 
The Court of Wards Act of 1899 had not long 
been in force; the Board of Revenue had 
neglected to avail itself of its powers to direct 
publication of the Collector’s notice in some 
more effective form. The Civil Court having 
a discretion as regards the admission of these 
documents, it seems clear to us, under all the 
circumstances, that this discretion has been 
rightly exercised in favour of the present 
plaintiffs. 

We cannot relieve them from the ccn 
sequences of the provisions of section 18 of 
the Act as regards interest; here the law has 
left us no discretion. We so far accept this 
appeal that we direct the decree of the Court 
below to be modified by dissallowing all 
interest after the 23rd of November 1903, six 
months from the date on which the Collector 
of Ghazipur completed the fulfilment of the 
duty laid upon him. As regards the costs of 
the suit, we feel bound to take notice that the 
appeal has failed on the issues of fact to which 
the bulk of the evidence was directed. We 
order that the parties pay and receive costs in 
both Courts in proportion to success, but that 
the charges of printing and translating the 


record in this Court be borne entirely by the 
appellant. 

Decree modtjied. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 504 op 1911. 

June 27, 1912. 

Present:—Sir N. G. Chandavarkar, Kt., 

Ag. Chief Justice, and Mr. Justice Batchelor. 
HARIDAS NANABHAI— Appellant 

versus 

VITHALDAS Kl SAND AS— Respondent. 

Limitation Act ax o/1908), Sch. I, ArU 17Q—Exe. 
cution of decree—“Limitation — Step-in-aid of execution 
—Application for time to procure copies of judgment 
and decree. 

An application for time, made by a decree-holder 
after presenting a petition for exeentiou of a decree, 
for procuring copies of the decree and judgment, i s a 
step-in-aid of execution. 

Kunhi Mannan v. Seahagiri Bhakthan, 6 M. 141, fol¬ 
lowed. 

Kartick Nath Pandeg v. Juggernath Ram Marwarif 
27 C. 2vS5, dissented from. 

Second appeal from the decision of the 
District Judge of Ahmednagar, in Appeal 
No. 130 of 1910, confirming that passed by 
the first class Subordinate Judge of 
Ahmednagar, in Darkhast No. 162 of 1910. 
Mr. K. H. Kelkar^ for the Appellant. 
JUDGMENT.—We are of opinion that 
the application for time, which was made by 
the appellant after he had given the darkhast 
of November 1906, to enable him to procure 
copies of the decree and judgment, was a 
step-in-aid of exeentiou. We agree with the 
judgment of the Madras High Court in 
Kunhi Mannan v. Seshagiri Bhakthan (1), and 
dissent from the judgment of the Calcutta 
High Court in • Kartick Nath Pandey v. 
Juggernath Ham Marwari (2). 

The decree is, therefore, reversed and the 
darkhast sent back to be disposed of according 
to law on the merits. 

Costs hithero incurred will be costa in tho 
darkhast. 

Decree reversed, 

(1) 6 M. 141. 
t2) 27 C. 286. 



INDIAN OASES. 


:n 


Vol- XVII] 

He WTSfi, Sx parte ohowssbt. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

MisobIiLAMBOUS Civil Appeal No. II 

OK 1911. 

February 13, 1912. 

Present:—Mr. Pratfc, J. C. 

Re H. WYSE, Ex parte K. B. 
OHOWKSEY. 

Proyincinl Insolvency Act (III o/ 1907), j*. 10 (3) 
ami {dj — oivnersfitp, doctrine of, inapplicnblo 
to secured creditor—Sole of ntortynyedproperty—totlurc 
by to object to sole — Aiisiynntcnt — After' 

acquired propertij-^Covenant to replace yoods sold by 
other goods —Lieu — License—liquitable niortijmje. 

Under tho Proviiioml lusolv'oiicy Act, a secured 
oreditor oaiiuot lose his security by the doctriao 
of reputed ownership. Section 10 (5) excludes tho 
applicability of the doctrine to a secured creditor. 
After the iusoWenoy of his debtor, a secured creditor 
is entitled to realize his security. 

The effect of a receiving order under English 
law is not to divest tho debtor of his property 
and to make him insolvent. 

The property of the insolvent is only divested by 
the adjudication order. 

Tlie failure on the part of a mortgagee to object 
to the sale of the mortgaged goods does not de¬ 
prive him of his interest in tho goods, and his right 
to realize his security out of the sale-proceeds 
remains unaffected by the sale. 

Whore there was a mortgage of certain shop 
goods then lying on tho premises to secure pay¬ 
ment of a debt and the mortgagor covenanted to 
keep on the premises stock to the extent of the amount 
of the debt, re-placing sold goods by goods of equal 
Value : 

Held, (1) that the transaction was not a mere 
license but an equitable mortgage of the goods 
subsequently substituted for tho goods previously 

existing; , , . ^ ^ r* 

(2) that there was a complete assignment ot alter- 

acquired property. 

Xfc is not nocossary ths»t tho covonariit as to at tor* 
acquired property should be one which could be 
enforced by a suit for specific performance. The 
only condition is that the goods, when they come 
into existence, should answer to the description of the 
assignment and be capable of being identified as 
the things assigned. 

Mr. Wadhumal Oodharam, for K. B. Chowksey. 
Mi. Bupchand Bilaram, for Haji Ahmed 
Karim Mahomed. 

JUDGMENT.—The appellant in Mis- 
cellaneoas Appeal No. 11 was mortgagee by 
a deed, executed on the dlst October 1907 of 
the goods and chattels on. the premises of the 
insolvent. 

The mortgage was in the form of an 
BiSsignment of the goods and chattels then 
lying on the premises and also of all outstand¬ 
ing debts dae to the insolvent on condition 
that the assignment would become void on 
of the debt secured, that is, Rs. 9,000 


and inlorGst. There was also a covenant by 
tho mortgagor, the insolvent, to keep on tho 
premises stock to tho value of lis. 9,000 
re placing sold goods by goods of equal 
value. 

The mortgagor was, on 22nd March 1911, 
adjudged insolvent and his property vested in 
the Oillcial Receiver. 

Tlie Ollicial Receiver, on the 12tli April 
1911, sold tlie goods and chattels then exist¬ 
ing on the premises and realized the sum of 
Rs. 3,621-7-0. The mortgagee applied to be 
paid this amount in realization of his 
security. 

The Official Receiver, rejected the claim on 
the ground that the property had ve.sted in 
the insolvent under the doctrine of reputed 
ownership. Ho also directed that the mort¬ 
gagee should rank for dividend as an 
unsecured creditor. 

Tliemortgagee has appealed againstthisorder 
and the petitioning creditor has filed a Cross 
Appeal No. 10 objecting that section 31 is a 
bar to the mortgagee ranking with the 
unsecured creditors for his debt. 

The doctrine of reputed ownership has 
been applied by the Official Receiver on the 
strength of various Indian cases decided under 
11 and 12 Victoria, Chapter 21. But in that 
statute, there is no provision excluding secured 
creditors from the application of the doctrine. 
They have, therefore, no bearing in the 
present case which is under the Provincial 
Insolvency Act, 1907. In that Act, the 
doctrine of reputed ownership is enunciated in 
section 16 (3) and then para. (5) of the same 
section is as follows 

“ Nothing in this section shall affect the 
power of any secured creditor to realize or 
otherwise deal with his security in the same 
manner as he would have been entitled to 
realise or deal with it if this section has not 
been passed.” 

It seems very clear, therefore, that under 
the Provincial Insolvency Act, a secured 
creditor cannot lose his security under this 
doctrine. 

Mr. Rupehand contends that the provisions 
of the English Bankruptcy Act, 1883, are 
similar and cites English cases in which the 
Courts have applied the doctrine to mort¬ 
gagees. But the English Act is very different. 
Section 9 (1) provides that on the making of 
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a receiving order, no creditor shall have any 

remedy against the property and person of 

Z bankrupt. Pava. (2) of the -cf oe thea 

enacts that the section does not affect the 
power of a secured creditor to realize his 
Lcarity as if the section bad not been passed. 
This section, however, does not m any way 
c:»rrespond with section 16 of the Provincial 
Insolvency Act for the effect of the receiving 
order is not to divest the debtor of his property 
or to make him insolvent, Rhoies v. Diwso^ 

(1). The property of the insolvent is only 
divested by the adjudication order und^er 
' se 5 tion 20 (1). There is no proviso to this 
section, saving the interest of secared creditors 
which may be lost under the doctrine of re¬ 
puted ownership which is enacted in section 

41 (m). 

Section 9 (2) of the Englisli Act. therefore, 
falls very far short of section 16 (5) of the 
Indian Act. 

Mr. Rupchand, however, seeks to support 
the order of the Official Rscsiver on the 
grounds which seem to me to be equally 

untenable. 

His first contention is that the mortgagee 
not having appealed against the order of the 
Official Receiver selling the goods, he is not 
now entitled to claim payment out of the 
sale-proceeds. But the order for the sale of 
the goods does not deprive the mortgagee of 
his interest and was not expressed to be in 
any way adverse to him. It merely had the 
effect of converting the mortgagee's interest 
into cash, and if the mortgagee did not object 
to this, he was in no sense a person 
aggrieved nor was there any occasion for him 
to appeal. If the Official Receiver sold on 
behalf of the mortgagee, it is open 
to the mortgagee to ratify and adopt the 
sale. If the Official Receiver did not sell on 
behalf of the mortgagee, it is still open to 
the mortgagee to claim the sale-proceeds as 
belonging to him and not to the estate of 
the insolvent. 


Next, Mr. Rupchand quotes the cases of 
SeU,ng v. Read {<1) and in In re D Epmernl 
Tadman v. E'Epineuil (3), where similar co- 
venauts as to after-acqnlred property were 
held to be not sufioieutly speoido to sup- 

port an assignment in equity. 

Both these cases, however, were overruled 
in Tailby v. OQicial Receiver (4). Ifc was 
there pointed out that it was nob necessary 
that the covenant as to after-acquired pro¬ 
perty should be one whichcould bs enforced by 
a suit for specific performance. There is only 

one condition, and that is, that the goods when 
they come into existence shall answer to the 

description of the assignment or in the other 
words that they should be capable of 
identified as the things assigned. That 

condition is here fulfilled. 

Lastly, Mr. Rupchand refers to the case of 

Thomp^^on v. Goken (5) and on its authority 
argues that the power to take the after-acquired 
goods was a mere license which did not 
convey any property in the goods and 
was determined by the insolvency. But the 
deed in Iho'npson v. Oo^en (5), made -an 
assignment of present goods with a power to 
seize and sale, and then followed a covenant 
by which further goods other than or tn 
a>idition to'* the said goods might be also 
seized and sold by the mortgagee. These 
future goods were, therefore, no part of 
the original security and the case was deci(«d 
on the ground that there was no equitable 
mortgage of them as in the case of SoVroyd v. 
Marshall (6),bub that the covenant was merely 
a collateral license. The deed now under 
consideration is very different. There is an 
assignment of present goods as a security 
for Rs. 9,000 and then a covenant to always 
keep in the shop stock to the extent of 
ne. 9,000 re placing sold goods by goods of 

equal value. _ ^ 

The future goods are in substitution of the 

previously existing goods and a covenant to 
assign them as part of the security is 
clearly implied. 


Next, it is contended that the form of the 
deed is similar to that of a Bill of Sale and 
that the Bill of Sales Act, 1878, invalidates 
any assignment of after-acquired properly. 
It is sufficient to say that this English Statute 
is not law in India. 

(1) (1886) 16 Q. B. D. 548 at p. 554; 55 U J. Q. B. 
134; 34 W. R. 240. 


(2) (1865) 34 L. J. Ex. 212; 3 H. & 0. 955; 11 JiU*. 

(n. 8.) 547; 13 L. T. 66; 13 W. R. 867- ^ ^ t, 

(3) (1882) 20 Ch. D. 758; 47 L. T, 157; 30 W-B. 

702; 51 L. J. Ch. 491. «... r m 

(4) (1888) 13 A. C. 523; 68 L. J. Q- B. 76; 60 L. 1. 

162i 37 W. R.613. «« r m 

(5) (1872) 7 Q. B. 527; 41 L. J. Q. B. 221; 26 L. 1. 

693. 

(6) (1860) 10 H. L. Cas. 191; 32 L. J. Ch. 193; 9 Jar. 
• (n. s.) 213; 7 L. T. 172; 11 W. R. 171. 
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The case, therefore, falls within the rale of 
Holroyd v. Marshall (6), for a maa oau 
TOntraot to assigrn future property and when 
It has oome into exisbenoe, equity treating as 
done that which ought to be done fastens 
upon that property and the contract to assign, 
thus becomes a complete assignment. As to 
these goods, the transaction is an equitable 
mortgage and not a mere license. 

The order of the Official Receiver admitting 
proof of the whole debt as an unsecured debt 
evidently proceeds on the assumption that 
the mortgagee has relinquished his security. 
As a matter of fact, ha is realizing it and it 
will be open to him later on to apply for leave 
to prove the balance. 

I reverse the order of the Official Receiver 
and direct the sale-proceeds to be paid to the 
applicant mortgagee. Appeal No. 11 allowed 
with costs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 833 of 1910. 

September 17, 1912. 

Present'. —Mr. Justice Sundara Aiyar and 
Mr. Justica Sadasiva Aiyar, 
PURUSHOTAMA DAS PRAGJI SAIT 

AND OTHERS—PETITIONERS 
versus 

JBTA BHAI NAGJI SAIT and another 

—Respondents. 

Arhitration—Award of arbitrators tnade out oj 
Court—Filing of award—Absence of reference in 
award to a matter in dispute—Duty of Court to remit 
award—Acting in excess of jurisdiction—Right of 
arbitrators to ignore any matter—Abandonment of 
claim. 

Per Sadasiva Aiyar, J., {confirming the order of the 
lower Court). —Au award of arbitrators is not a 
reasoned judicial decision and the arbitrators need 
not give reasons for their decision, and may oven 
ignore any position advanced by the parties. 

Nanjappa v. Nanjappa Bao, 23 M. L. J. 290j 12 
M. L. T. 133; 16 Ind.Cas. 478} (1912; 1 M. W. N. 1091 
and Ram Dhari Sahu v. Ram Charitar Sahu, 38 C. 143; 
7 Ind. Cas. 333, referred to. 

Arbitrators are not bound to decide a point, if 
the parties showed by their conduct that they did 
not want a formal decision thereon. 

Ramji Ram v. Saligram, 14 0. L. J. 188; 11 Ind. Cas. 
481, referred to. 

The Court, in filing an award wherein the 
arbitrators have failed to give a decision on any 
matter, the subject of dispute, cannot be deemed to 
have exercised a jurisdiction not vested in it by law, 
or to have failed to exercise a jurisdiction vested in it 
by law. 


l*or Sund'ira Aiyar, J .,— .•Vi’bibrator.s aro boinu/ 
to dociilo all miittors in diaputo iti tlioir award 
and tboir failuro to do so oaiiiiot bo oon- 
iloiiod becaiiso the ('uiirt, on tlio inorits, <]oos nob 
sustiihi tlio conbontion wliicli was not dealt with bv 
then). 

The Ooiii't, in liling an awanl, wlioroin a siibjectr 
of dispato has aot bona doci<locl, acts u'ith material 
irrogaiarity and fails to exorcise ji jarisilietioa vostol 
in it to remit the awanl. 

If tho parties abandon uiiy claim before the 
arbitrators, that need not appear in tlio award; tho 
award would not be vitiated by absence of roforouco 
thereto, bat it may be proved by the evidence of 
tho arbitrators. 

Petition, under flection 115, Civil Pro¬ 
cedure Code, praying for revision of the 
decree of the Subordinate Judge of North 
Malabar, in A. S. No. 197 of 1909, presented 
against that of the District Munsif of 
Cannaaore in 0. S. No. 19 of 1908. 

The Hon’ble Mr. J. L. Rosario, Advocate- 
General, for the Petitioners. 

The Hon’ble Mr. T. Richmond, for the 
Respondents. 

JUDGMENT. 

Sdndaea Aiyar, J.—This is a petition under 
section 115 of the Civil Procedure Code 
against the judgment of the Subordinate 
Court of North Malabar refusing to set 
aside an order passed by the District Munsif 
of Cannanore tiling au award. The reference 
to arbitrators in the case was without the 
intervention of any Court; the arbitrators 
passed an award. Amongst the objections 
taken by the defendant to its being filed, 
one was that the arbitrators had not decided 
all the questions in dispute between the 
parties. Before proceeding further, it would 
be desirable to refer to the muchiUka or 
karar by which the reference was made 
to the arbitrators. It states r—“ You are 
empowered by ns and with our consent to 
settle by arbitration all the disputes going 
on between Nos. 1, 2 and 3 herein regarding 
the ware-house No. 77(> in Ward D of 
Cannanore town, the buildings included 
therein and. the rent thereof which form 
the joint acquisition of myself, Purnsho- 
thama Das Pragji Sait No. 1, and of Megji 
Aoji Sait, the deceased father of Nos, 2 
and 3, and which had been managed under 
the possession of myself, Purushothara Das 
Pragji Sait No. 1.” The award i.s Exhibit J 
and, according to the statement in paragraph 
4, the only dispute raised by the defendant 
was that he had given Rs. 400 to one of the 
plaintiffs in advance as a loan and that he 
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because the Court on the merits would not 
sustain the contention which the arbitrators 
did not deal with. The learned Counsel 
for the respondents says that in reality 
the Subordinate Judge intended^ to agree 
with the Munsif. Possibly be did; but I 
cannot 6nd any support for that view 
in the Subordinate Judge’s judgment. The 
District Munsif, in paragraph 28 of his 
judgment, observes with reference to Exhibit 
11 that one of the arbitrators deposed that 
defendant had told him that his right under 
Exhibit II had ceased. This, indeed, is not 
the same as saying that Exhibit II was 
executed to defraud creditors. The other 
arbitrator deposed that the defendant told 
him that he had caused the teer-deed to 
be executed simply to defraud the creditors 
of the plaintiff’s father. Having referred to 
the deposition of these two witnesses, the 
Munsif says: **rhe arbitrators, therefore, did 
not consider the teer-deed.” He does not say 
that the defendant abandoned his right under 
Exhibit II. tn paragraph 32, however, the 
Munsif observed:—"1 find that the defen¬ 
dant's interests, if any, under Exhibits H 
and VI had caused long ago and that he 
represeuted so to the arbitrators and that 
they were justified in not having oansidered 
Exhibits II and VI even if Exhibit VI had 
been shown to them.” It is not clear to 
my mind whether the Munsif meant to say 
that the claim under Exhibit II was aban¬ 
doned, or whether be intended to say that 
on account of the strong admissions con¬ 
tained in the statements before the arbitra¬ 
tors made by the defendant, they were 
justified in not considering Exhibit If* 
Probably he meant the latter. The arbitra¬ 
tors themselves do not seem to have stated 
in their depositions that the claim was 
abandoned. Apparently, they meantr to 
justify themselves in making no reference 
to the defendant’s claim under Exhibit II 
as the statements he made were against the 
sustainability of any such claim. However 
that may be, I cannot hold that the Sub¬ 
ordinate Judge has found that the defend¬ 
ant’s claim under Exhibit It was abandoned. 
Without such a finding, he could not hold 
that the arbitrators were right in not 

^ * • - Kfyj (3lAOl<LIUCU« dealing with the claim. The law expressly 

ihe arbitrators bound to decide any requires that an award should be remitted if 

matter m dispute ittween the parties and arbitrators fail to decide any of the matters 
their failure to do so cannot be condoned submitted to them. The Subordinate Judge 


was entitled to interest thereon. It will 
be observed that the miichilika. Exhibit 
A, itself does not state what the disputes 
between the parties were. The learned 
Counsel for the respondents does not deny the 
allegation of the appellant that one of the 
disputes before the arbitrators, in the first 
instance at any rate, related to the claim 
set up by the defendant to the share of one 
of the plaintiffs in the ware house in question 
under Exhibit II. The question was certainly 
a substantial and important one. There is 
no reference to it in the award of the arbi¬ 
trators. The District Munsif was apparently 
of opinion that the claim under Exhibit il 
was given up before the arbitrators. If 
that was the fact, then I think the award 
would not be vitiated by the fact of no 
express reference being made in it to that 
claim. I cannot go so far as to hold, as the 
learned Advocate-General has asked us 
to do, that it must appear in the award 
itself that the claim was abandoned. I 
think the abandonment may be proved by 
the evidence of the arbitrators. But the 
Subordinate Judge, on appeal, does not, as 
far as I can see, find that the defendant 
abandoned his right under Exhibit II. He 
says:—■ * Exhibit II was a teer-deed by 1st 
plaintifi of his interest in the plaint shop. 
It would appear that it was a colourable 
creation intended to defeat 1st plaiutifi's 

creditors.The arbitrators 

were, therefore, justified in dealing with 
these documents in the manner they have 
done. ” The arbitrators have not dealt 
with these documents at all in their award. 
The Subordinate Judge evidently meant to 
say that they were justified iu not dealing 
with them, when he observed that they were 
justified in dealing with them io the 
manner they have done. The reason for 
justification given by the Subordinate 
Judge is that it appeared to him that 
Exhibit 11 was a colourable transaction 
intended to defeat the 1st plaintiff’s creditors. 
His judgment then amounts to this: that 
because he himself was of opinion that 

Exhibit II evidenced a fraudulent transaction, 

the arbitraiors were right in not dealing 
with it. It is hardly necessary to say that 
such a proposition cannot be sustained. 
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apparently agrees that one of the matters d)e» doU witli th j'VarV-^tjAVX^rl 


in dispnte wets not deoided by the arbitrators. 
He had no power to oonlirm the Mnnsif’s 
order filing the award wichout tindiug that the 
olaim under Exhibit 11 was abandoned. In 
passing the order of oouhcmation without 
doing BO, he must, in my opinion, be deemed 
to have acted with material irregularity and 
to have failed to exercise the jurisdiction 
vested in him to direct the award to be 
remitted, by entertaining a wrong impres¬ 
sion that the failure by the atbitrators to 
decide a point submitted to them might be 
overlooked if the party urging the p5iat 
had no substantial merits. It may also 
be said that he exercised a jurisdiction not 
vested in him in confirming tha Munsif's 
order without finding that the claim under 
Exhibit II had been withdrawn. I would, 
therefore, ask the Subordinate Court to 
submit a finding on the question whether 
the defendant withdrew or abandoned his 
claim under Exhibit II. Mr. Richmond has 
contended that the appeal to the Subordinate 
Judge was incompetent as it was against 
the decree passed on the award. According 
to the provisions of the Civil Procedure 
Code, no appeal would lie against the decree 
in such a case except in so far as it might 
be in excess of, or notin accordance with, 
the award. At the same time, section 101; 
provides an appeal against an order filing 
an award. The Munsif’s order directing 
the award to be filed was passed on the 
23rd December 1906. The decree also was 
on the same date. No objection was taken 
before the Subordinate Judge with respect 
to the maintainability of the appeal. I think 
the appellant’s contention may be upheld 
that the appeal was in reality against the 
order directing the award to be filed, especi¬ 
ally as no objection was taken to it in the 
lower Appellate Court. The order passed 
on appeal was not itself appealable and the 
defendant adopted the proper course in filing 
a civil revision petition in this Court. 

Sadasiva Aitar, J.— I am of opinion that 
this petition under section 115 ought to be 
rejected. The parties went to arbitration 
and executed a muchiUkay Exhibit A, to 
the arbitrators and they referred all their 
disputes regarding a ware-house and the 
buildings appurtenant to the ware-house and 
the rent collected from the ware-house to 
the decision of the arbitrators. The award 


buildings an I with b'le rents which were 
the luitter.s referred to arbitr.ition and it 
decides tint the dofen lint nliould pay the 
plaiubilf-i oartain (mupansation for their 
half share of the pr.ipertiea in dispute 
within a oartain period and, in default, 
that the plainbids sliould poytotfio defendant 
cainpensation for his half share and tike 
the whole of the propertie.s tliemsolvea. I 
do not see that this award has left any 
dispute between the parties as regards 
their rights undecided. No doubt, the 
defendant produced before the arbitrators 
the two documents, E.^hibits It and VI. 
As regards Exhibit Vt, I understood that 
tbe learned Advocate-General did not press 
any contention iu referenca to it. As regards 
Exhibit IT, the arbitrators, notsvithstanding 
its production, held that the defendant is 
entitled only to a half share in the disputed 
properties. They were not bound to state 
why they came to such conclusion. It has 
been held in Nanjappi. v. N^uniappci Rao (1) 
that an award need not be a reasoned judicial 
decision, and that arbitrators need nob even 
give their re.\30us for their conclusions and 
they are not even bound to reord anything 
of the proceedings [see R-imdhari Sahn 
Run Charitar Sahu C2)]. They need not 
have mentioned in their award the reasons 
why they ignored Exhibit II. One of the 
arbitrators says that he ignored it because 
the defendant did nob put forward any 
claim before the arbitrators and, iu fact, 
said that he had given up all claims 
under it. The other arbitrator says that he 
believed it to be a colourable document and, 
therefore, that it did not give any rights 
to the defendant as claimable under it. I 
think, under these circumstances, there is 
nothing illegal in the award and I am unable 
to say that the arbitrators failed to decide 
any of the matters referred to them for 
arbitration. The Munsif also finds that 
Exhibit n was a nominal document and 
that the defendant did not pub forward 
before the arbitrators any right under it 
at the hearing before them [see Ramiee Rim v. 
Saligram (3) as to the arbitrators nob being 
bound to decide a point if the parties showed 

(1) 23 M. L. J. 290; 12 M. L. T. 133; 16 Inch Cas. 
478; (1912)1M. W.N. 1091. 

(2) 38 0. 143; 7 lud. Cus. 333. 

(3) 14 C. L. J. Ib8j 11 lud. Cus. 181. 
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by their conduct that they did not want 
a formal decision on it]. The Subordinate 
Judge refers to paragraphs 27 to 3-i of the 
Muneif’s judgment and ho evidently means 
to adopt the reasoning therein without any 
reservation. He also seems to say that 
the arbitrators did consider the document, 
Exhibit II, and have dealt with it in some 
way, that is, they came to the conclusion that 
the defendant did or could claim no riohts 
under it. At least, that is how I under- 
staud the Subordinate Judge’s judgment. 

I do not find that the Subordinate Judge 
or the Munsif has exercised a jurisdiction 
not vested in either of them by law or failed 
to exercise a jurisdiction vested in them 
or that they acted perversely in ignoring 
or refusing to follow any provision of law 
and I cannot find any material irregularity 
in either of the judgments. I must also 
point out that the Munsif’s order filing 
the award became final because no appeal 
was filed against that order and, so far as the 
decree was passed by him in accordance 
with, and not in excess of, the award, no 
appeal at all lay against that decree even 
to the Subordinate Judge. The Subordinate 
Judge, to whom the appeal was made 
against the Munsif’s decree, was, therefore, 
right In dismissing it as the decree was 
not in excess of the award. The present 
revision petition is against the Sub-Judge’s 
decree di.sraissing the appeal preferred to 
him and, as I said just now, the Sub-Judge’s 
said decree is perfectly right on the short 
ground that the Munsif’s decree which 
was not in excess of the award, could not 
be interfered with in appeal [see Civil 
Procedure Code, second Schedule, clause 
16 (2)j. Under these circumstances, I 
would dismiss this civil revision petition 
with costs. [See Ram Saran Das v. Mohammad 
Nuioaz Khan (4) and Narpat Rai v. Devi 
Das (5), wbich^ show that neither appeal 
nor revision petition lies in such cases]. 

ORDER.—The result is that the petition 
is dismissed with costs. 


^ . Petition dismissed. 

Ik ^ 14P.L.R. 1911. 

(.6) 14 Ind. Cas. 375; 10 1’. W. R. Iyl2. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 122 of 1912. 

April 11, 1912, 

Present: —Mr. Justice Robertson. 

H. H. The Maharaja BRTJ INDAR 

SINGH OP FARIDKOT— Plaintiff- 

Appellant 

versus 

BANSI UAL —Dependant—Respondent. 

Custom—Hindu Law-Non-agricultural Banias of 
(own—idopiion of sister's son, ralidity of—Occupancy- 
holding—Adopted son, lohether succeeds—Punjab 
Tenancy Act (XF/ of 18S7), s. 59. 

Non-agficultural Banias. who reside in a town, 
arc not governed by the Customary Law, and amongst 
them the adoption of a sister’s son is valid, and the 
adopted son succeeds to an occupancy-tenancy. 

Hcrnaman v. Atma Ram, 24 P. It. 1900: P. L. R. 
1900 p. 437; Hnhammad Dm v. Jau-aher, 69 P. H, 
1907; 170 P. L. R. 1906; Chuttan v. Ram Ckand, 86 
P. R. 1904; ilfp4«ya v. Surta, 99 P. R. 1909; 16 P. L. R. 
1910; 170 P. W. R. 1909; 4 Ind. Cas. 863; Bhagwan 
Sinyli V. lihngwan Singh, 21 A. 412 (P. C.); 26 I. A. 
153; 3 C. W. N. 451', referred to. 

Dad y. Bhag Singh, 34 P. R. 1883 (F.B.), followed. 

Second appeal from the decree of the Addi¬ 
tional Divisional Judge, Delhi Division, dated 
the l.st July 1911. 

FACTS.—The facts of this case are as 
follows: — 

One T. M , a Bania. held some agricultural 
land as the occupancy-tenant of the plainti:^. 
On his death, mutation in respect of the 
occupancy-tenure was effected in favour of 
the defendant, his sister's son, who had been 
adopted by him. The plaintiff contested the 
validity of the adoption, and brought a suit 
to have it cancelled. The Courts below 
found the adoption to be valid and dismissed 
the plaintiff’s suit, whereupon the plaintiff 
appealed to the Chief Court who delivered 
the following judgment: — 

Mr. Muhammad Tufail, for the Appellant. 

Pandit Rambhaf Datta, for the Respondent. 

JUDGMENT.—The only question before 
me is whether or not the adoption in this 
case of a sister’s son is valid. Both Courts 
have found in favour of the validity of the 
adoption as a form of adoption amounting in 
the tract in question to an adoption, and not 
a mere appointment of an heir. That in the 
South-East Punjab such adoptions are often 
recognized is quite certain and I see no reason, 
after consulting the rulings qnoted, for 
differing from the two lower Courts in their 
finding that the adoption of a sister’s son was 
valid [see Sarnaman v. Atma Ram (1), 

(1) 24 P. R. 1900; P. L. R. 1900 p. 437. .. 
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Muhammad Din v. Jawahir (2), Ohuttan v. 
Ram Ohmd (i-5), v. Snrta (4) and 

Bi^a( 7 wan Singh v. Bhagwan Singh (5)—nfl 
disoassed and explained iu these raliufirs]. 

It was not really contested in the tirst 
Court that if the adoption was a real adoption 
and not merely the customary appointment 
of an heir, the adopted son could sucoeed to 
the tenancy. Tt was contested in the grounds 
of appeal, but is not urged in the grounds for 
revision here, though the learned Counsel 
argued the points. As to this, in face of 
Dad V. Bhag Singh (6), I see no ground to 
interfere specially as it is not speciBcally 
mentioned in the grounds raised under sec¬ 
tion 70 (1) (6) nor was notice speciScally 
issued on this point. The appeal fails and is 
dismissed with costs. 

Appeal dismissed, 

(2) 69 P. R. 19075 170 P. L. R. 1900. 

(3) 86 P. R. 1904. 

(4) 99 P. R. 1909; 16 P. L. R. 1910; 170 P. W. R. 

1909; 4 Ind. Cas. 853. 

(5) 21 A. 412 (P. C.); 26 I. A. 153; 3 C. W. N. 454. 

(6) 34 P. R. 1883 (F. B.). 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 23 of 1910. 

March 14, 1912. 

Present’, —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. 0. 

AJUMAL ANO OTHERS—APPELLANTS 

versus 

The secretary of STATE for INDIA 
IN COUNCIL— Respondent. 

Railways Act (IX of 1890J, 8.47 (1) (F)— North- 
Western Bailtoay Tari^ Rule No. 464 (V) — Construc¬ 
tion of statutory rule—Plain meaning of words— 
Goods available jor delivery~-Los3 by negligence of 
servants—Liability of Railway—Right to rescind 
contract—Partial failure—Proper course—Contract 
Act (IX of 1872), 8. 39— Construction of contract or 
grant. 

Tariff Rule 464 (V) of the North-Western 

Railway is a rule passed under section 47 (1) (F) of 
the Railways Act, and has the force of law. 

The rule must be construed according to the plain 
meaning of the words used which are wide enough to 
include loss due to negligence of the Railway of its 
servants. Consequently, the Railway is exempted 
from liability to pay for damage caused to goods by 
the negligence of its servants after the goods have 
been made available for delivery to the consignee 
and the time fixed for taking delivery has expired. 

The canons of construction applicable to contracts 
and grants are ont of place in considering a 
^tatuto^y mle or order. 



A party ton contract lain no rigid, to rcaciinl the 
contract unless tlu» other parly fails to porLinii Lim 
contract in its enliretv. 

Whoro cotton consigned to a Uiiihvay is daniiigi*il, 
tho proper coiirso for the consignoo is to lake' 
delivery and then sue for clanmgos for d«4orlorati«.»i 
of tho ootlon. 

06i7t*r dicta: —la contracts liy a common currier, 
stipulations in gonoral words exempting tho currier 
from Hahilit}' wilt bo hohl to limit his liability us 
an insurer, ami not his liability for lU'gligc'm’e, nnU'SH 
negligence is expressly included in tlio exemption. 

Sheikh Mahomed V. The Rri'ish [nditiii Sfeam Nai'ii/a- 
tioii 32 M. 95; 4 M. L. T. 110 IP. 11.); 18 M. 

L. J.497; 1 Iiid. Cas. 077 uud Price uud Oompami v. 
The Union Liahtcraoc Companii, (1903) 1 K. B. 750; 72 
L. J. K. U. 374; 5 W. R. 477; 88 L T. 428: 19 T. L. It. 
328; 8 Coin. Cas. 155; 9 Asn. M. C. 398, roliod upon. 

In all contracts or grants, words of exception are 
construed strictly against the p.arty in wdioso 
favour tlioy ai’c insortod. The principle is founded 
on the maxim that no man shall derogate from hi.s 
grant. 

Appeal froii the decree of H. N. Oroucli, 
A. J. C. 

The Hon’ble Mr. JSarckandrai Vishind ts, 
for the Appellant. 

Rai Bahadur Lala Tekchand TTdhavdas, for 
the Respondent. 

JUDGMENT.—The plaintiffs sued to re¬ 
cover the value of cotton consigneii by 
their Tando Jam firm to their Karachi 
firm. 

They bad refused to accept delivery from 
the Railway because the cotton bad been 
damaged by rain. 

They claimed Rs. 5,066-4-0, the value of 
the cotton and Rs. 356 interest, in all 
Rs. 5,066-4 0. 

The cotton had been carried by the Railway 
“at railway risk” and it is admitted that the 
cotton reached Karachi on the 4th June and 
that the liability of the Railway as carriers 
ceased at mid-day on the 6th June. The 
damage was caused by rain both before and 
after mid-day of the 6th Jaue, As the plain¬ 
tiffs refused to accept delivery, the cotton was 
sold by auction by the Railway in August for 
a sum of Rs. 2,233-4-5. 

The lower Court awarded the plaintiffs the 
sum of Rs. 2,238-4-5 and Rs. 81 for damage 
caused to the cotton prior to mid-day of the 
6th June. The Court further held that the 
defendant was not liable for damages caused 
to the cotton after mid-day of the 6th June, 
but directed that the defendant should bear 
his own costs. 

plaintiffs appeal on the grounds that— 
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(j) the damages awarded for the period 
prior to raid-day, the 6th June, are 
inadequate, 

(jV) that the defendant is liable for 
damage done after that time. 

The defendant has filed cross-objections for 


costs. 

As to the damage caused prior to mid-day 
the 6th June, it is sufficient to say that there 
is no evidence beyond that of the Station 
Master which the Judge has accepted. The 
plaintiffs made no survey on the 6th June and 
they have been unable to prove by any evi- 
dence of their own what part of the damage 
was caused in this period. 

The damage subsequent to the mid-day of 
the 6th June was caused while the defendant 
company was in possession as a warehouse¬ 
man. The liability of the Railway in this 
capacity is defined in Tariff Rule 464 (V), 
which provides that “besides incurring 
wharfage charges, goods will be entirely at 
the lisk of the owner.” The lower Court has 
held that this rule exempts the Railway from 
all liability. For the plaintiffs, it is strenuously 
contended in this appeal that the damage was 
due to the negligence of the Railway in not 
protecting the goods and that the general 
words of the rule do not cover negligence. 

The case cited in support of this contention 
is that of Sheikh Mahomed v. The British 
India Sttam Navigation Company (1). In 
that case, goods were shipped under a bill of 
lading which gave the Shipping Company 
the option of landing them —and the bill of 
lading contained the following stipulation: 

In all cases and under all circumstances, the 
liability of the Company shall cease absolutely 
when the goods are free of the ship’s tackle 
and thereupon the goods will be at the risk, 
for all purposes and in every respect, of the 
shipper or consignee." The shipping Com¬ 
pany negligently landed rhe goods when rain 
was falling and it was held that the general 
words in the bill of lading did not exclude 
liability for negligence. Thereis a superficial 
resemblance between the two cases, for in 
both cases, the stipulation was that the goods 
should be at owner’s risk and in both cases 
the damage was caused by exposure to rain 
while iu the possession of the defendant. 
The resemblance, however, is merely 
superficial. The principle involved io 
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Skeikh Mahomed v. The British India 
Steam Navigation Company (1) is that laid 
down in Price 4' Company v. The Union 
Lighterage Company (2) and cases there 
cited, that in contracts by a common carrier, 
stipulations in general words exempting the 
carrier from liability will be held to limit 
his liability as an insurer—and not his 
liability for negligence unless negligence is 
expressly included in the exemption. This 
rule follows on the more general principle 
that in all contracts or grants, words of 
exception are construed strictly against the 
party in whose favour they are inserted, and 
it is founded on the maxim that no man 
shall derogate from his grant. 

But this canon of construction is out of 
place in the consideration of a statutory rule 
or order. Here the Railway Company have 
made no private contract to exempt them¬ 
selves from liability as bailees. The exemp¬ 
tion is made by law, for the Tariff Rule is 
a rule passed under section 47 (1) (F) of 
the Railways Act, IX of 1890, and has the 
force of law. The Tariff Rule must be con¬ 
strued according to the plain meaning of the 
words used and these words are wide enongh 
to include loss due to negligence of the 
Railway Company or its servants. Section 
75 of the Railways Act was so construed by 
the Bombay High Court in Balaram v. The 
S. M, Railway Company (3). The lower 
Court was, therefore, right iu its conclusion 
that the defendant is not liable for damage 
done after mid-day the 6th June. 

As to the cross-appeal, the defendant has 
not been allowed his costs as he was in 
possession of the sale-proceeds up to the time 
the suit was filed. But the defendant is not 
to blame on this account. The plaintiffs 
misconceived their rights from the beginning. 
They refused to accept delivery on the 
ground that the goods were damaged. This 
was tantamount to rescinding the contract 
and the suit has been filed on the basis of 
a contract rightfully rescinded for they claim 
the full value of the cotton by way of 
damages. But the plaintiffs had no right 
to rescind for the defendant had not failed 
to perform the contract in its entirety—sec¬ 
tion 39, Indian Contract Act. Their proper 

course was to take delivery and then sue for 

(2) . 1903) 1 K. B. 750; 72 L. J. K. B. 374: 6 W. E* 
477; 88 L. T. 428; 19 T. L. R. 328; 8 Com. Cas, 165} 
9 Asp. M. C. 398. 

(3) 19 B. 159. 
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dacaagea for the deterioration to the ootton. U 
they had done this, t)iey would nob have beau 
deprived u( the sale-proo&eda of the ootton. 

We, therefore, oudrm the decree of the 
lower Court, bat direst that defendant 
shoald recover ooats in proportion of 
Ra. 5,422<4 0, the total olaiiu, to Rs. 31, 
decreed in the lower Court. We dismiss 
this appeal with oosts. 

Appecd dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 119 of 1912. 

September 25, I2l2. 

Present'. —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

B. M. YENKATAPPA NAYANIYARU 

—Petitioner 

* 

versus 

RAMI RBDDI and others—Respondents. 
laamdar, suit ag'ainst, by i^n’oprietor of estate for 
jodi and fasli iQ,^t\—SmaU Can.-^e suit—Jurisdiction of 
Revemte Court. 

A suit by the proprietor of an estate against an 
inainiar for an amount made up of jodi and fasli jasti 
is a Small Cau>;e suit and is not triable, by a Revenuo 
Court. 

Narayansaiomi Naidu v. Venkatasubrayadu, 9 M. L. 
T. 315; 9 Ind. Cas. 042, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the District Munsif 
of Chifctur in Small Cause Suit No. 615 of 
1191, dated lObh Novetnbir 1911. 

Messrs. V. Ramadoss and N. S. hiarasimha- 
ckariar^ for the Petitioner. 

Messrs. Vencatasuhha Row and Radka 
Krishniya^ for the Respondents. 

JUDGMENT.—This is a petition to 
revise the order of the District Munsif 
of Chettur in a Small Cause suit filed 
by the proprietor of an estate agaiusb 
an tnamdar. The plaintiff claims to 
recover a sum of Rs. 2-11-9. It appears 
from the plaint that the amount is made up 
o( jodi and fasli jasti. The claim is made 
against the defendant on the ground that 
he is bound to pay it as tnamdar. It is not, 
therefore, based on the relationship between 
the plaintiff and defendant as landlord and 
ryot. The claim is against the person who 
himself possesses an interest in the malvaram. 
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The suit was, therefore, not triable in a llove- 
nue Court and wa.s rightly instituted in tho 
District Munsif’s (Aiurt on the Small (’auso 
side. See Narnyauasionami/ Naidu v. Ven- 
call Suharaydud). We reverse tlie order 
of lower Court and direct that the plaint be 
restored t.) the file and the suit disposed of 
according to law. Costs will abide the re¬ 
sult. 

Petition allowed. 

(1) 9 M. li. T. 315; 0 Tint. Cns. (112. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 6 of 1910. 

March 22, 1912. 

Present: —Mr. Pratt, J. 0., and 
Mr. Hayward, A. J. 0. 

PARUMAL AND OTHERS—Appellants 

versus 

Wadero MAHOMEDALI and other? - 

Respondents. 

Muhammadan Tiaw-'Pre-emptinu—Assertion of 
right before conpletiou of sale—Formalities for pre^ 
emption—Ta\iib-i.istishhn(:\—Reference ^ to talab-i- 
mowasibat, necessary—Co-owners right to prr. 

empt pot capita—A>isignmcnt—Right of third parlies 
to impeach—Admissibility of oral evidence —Colourable 
transaction—Feidence .-trl (I of 1872', .“S. 92 — 
in decree —F»*aJi(Z. 

The assertion of a right of pre-emption before tlio 
completion of a sale is premature and ineffectual. 

Under Muhammadan Law, a pre-emptor must 
ordinarily comply with tho following formalities 
after the completion of a sale: 

(1) talab-i-tTtowasibiif, or assertaiu of right iin- 
mediately on receiving information of sale; 

(2) talab-i-i$lishhad, or demand in tho presence of 
witnesses made either to the buyer or to the seller 
or on the premises in dispute; 

(3) the talab-i-istishhad should refer expressly to 
tho talab-i-Tnou>asibat 

Where, however, the occasion for performing 
the talab-i-mowasibat does not arise until all the 
conditions for a talab-i-istishhad had occurred, there 
is no scope for the operation of the rule that talnh- 
i-istishhad should refer expressly to the talab-i- 
mowasibat and tho maxim applies cessante ratione 
legis, cessat et ipsa lex. 

Rajjab Ali v. Chandi Churn, 17 C. 54.3; and Mubarak 
Husain v. Kaniz Bano, 27 A- iCO; (1904) A. W. N. 2^<l; 

1 A. L. J. 569, distinguished. 

All persons having an equal right of pre-emption 
are entitled under Muhammadan Law to divide tho 
property equally per capita. 

Where an assignment is impeached on the ground 
that it is colourable and has the effect of defeating 
the rights of third parties, such third parties have 
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tlic right to produce evidence to sliow the real 
nature of the transaction. Section 92 of the Evidence 
Act is no bar to the production of oval evidence by 
such third parties. Ic makes no difference that 
the transaction has merged in a decree, for decrees 
only bind the parties thereto or persons claiming 
under them. 

An assignment can he assailed by third parties on 
the ground of fraud. 

Fraud Is an extrinsic and collateral act nhich 
vitiates the most solemn proceedings of Courts of 
Justice. 

Appeal from the decree of the Assistant 
Judge, Hyderabad. 

The Hon’ble Mr. Harchan'lrai Vishindas, 
for the Appellants. 

Mr. Gopaldas Jhamaimal^ for Respond¬ 
ents Ncs. 1 and 2. 

JUDGMENT.—In this suit, the two 
plaintiffs seek to enforce a right of pre¬ 
emption arising out of a sale in 1908 by 
the first five defendants to the Gth defen¬ 
dant. 

The original sharers in tlie porperty 
were :— 


Plaintiffs, 8*annas. 

Ghulam Hussain, 4*annas. 

Mir Hassan, 4-annas. 

In 1898, by a decree passed upon an awart 
between defendant No. G as plaintiff an( 
Ghulam Hussain and Bahadar, son of Mil 
Hassan, as defendants, the two 4-anna 
shares of Ghulam Hussain and Mir Hassai 
were given to defendant No. 6 in satisfactioi 
of a debt of Rs. 5,0G0. 

Ghulam Hussain’s estate was then undei 
management and it is clear that the decrei 
could only give Ghulam Hussain’s life 
interest to defendant No. 6. There is i 
dispute as to the effect of the decree oi 
the share of Mir Hassan. On the one side 
it is contended that Bahadar represented al 
the heirs of Mir Hassan and that the who! 
4-anna share passsd under the decree. 0: 
the other side, it is contended that ther 
were three other heirs, two brothers, She 
Mahomed and Allahdino, and a sister • tha 
they were not parties to the suit and’ tha 
their interest in the 4-anna share was no 
affected by the decree. As to the eistei 
a son of Ghulam Hussain, Exhibit 58 n 
doubt says that there was a sister wh 
died before Bahadar, but this sister is 
referred to in the award and from 
pleadings, it is clear that it was comm 
ground between the parlies that the be 
pf Mir Has&ar were the three 


Bahadar and defendants Nos. 4 and 5—see 
plaint para. 2 and written statement, 

Exhibit 10, para. 5. The heirs of Mir 
Hassan alive at the time of the award were, 
therefore, three sons and only one of these 
sons joined in the award. The District 
Judge has found that the award and decree 
passed only the share of that one sou 
Bahadar. We concur in that finding. 
Bahadar did not profess represent his 
00 -heirs. The statement in the award that 
the two brothers had relinquished their 
rights is opposed to the fact that they were 
parties to and received the consideration 
for the subsequent sale in 1908. Tbe decree, 
therefore, only affected Bahadar’a one third 
share of Mir Hassan’s 4-anTia8 and the life- 
interest of Ghulam Hussain. 

At Ghulam Hussain’s death, therefore, the 
shares in the estate were : — 

Plaintiffs, 8 annas. 

Defendant No. 6, i hy 4-aanas. 

Oo-heirs of Bahadar, f hy 4-aQna8. 

Heirs of Ghulam Hussain, 4-annas. 

It was then that the sale-deed of 1908 
was passed by the co-heirs of Bahadar and 
by the heirs of Ghulam Hussain to defen¬ 
dant No. 6 for the sum of Rs. 6,500 in 
order to perfect his title to tbe two 4-anDas 
shares which the award professed to give 
him. 

It is to this sale that the plaintiffs claim 
pre-emption and, on the facts recited above, 
the District Judge has awarded plaintiffs 
4aonas on payment of Rs. 3,250 to 
defendant No. 6. It is, of course, obvious 
that the subject-matter of the sale was 
4-aDDas 'plus § by 4-auna9, i. e., a share of 
G-anna S-pies and that the plaintiffs could 
only be entitled to pre-emption of such 
part of that share as the Muhammadan Law 
allows them. 

Defendant No. 6 has appealed on three 
main grounds ; (1) that the sale of 1908 is 
not a transaction which gives rise to the 
right of pre-emption, (2) that the plain¬ 
tiffs have not obser ved the formalities neces¬ 
sary for the purpose of establishing a right 
of pre-emption, and (3) that the share of 
the pre-emptors is wrongly estimated. The 
plaintiffs cross object that they should have 
been allowed to show by evidence that the 
award and decree of 1898 was collusive and 
that the tranaactioii was a mortgage, 
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Now, ifc is diffioalt to understand wliy the 
trausaotiou oi 190S, which is embodied iu 
the sale-deed, Exhibit 53, should not give rise 
to a claim for pre-emption. The argument 
advanced is that it was not a sale, but a 
oonfirmatiou of the transfer of litle effected 
by the award and the decree of lb98. If 
Exhibit 53 had merely been an indemnity 
bond, by which the transferors or the heirs 
of the transferors of 1898 covenanted to 
indemnify the defendant No. 6 for any 
flaws in the title conveyed under the award 
and decree, there would have been much 
force in this argument. But the transac¬ 
tion was of a different nature altogether. 
Fresh consideration was paid and a con¬ 
veyance obtained of all rights loft 
outstanding by the decree. This was a 
perfect sale and there can be no doubt 
that it did give rise to a right of pre¬ 
emption. 

The next question is as to the preformanca 
of the formalities required by Muhammadan 
Law for the purpose of giving effeci to the 

right. 

The plaintiffs were informed of the 
intended sale while they were at their 
water-wheel in their village on the Ist 
March. They at once, in the presence of 
two witnesses, Exhibits 8i and 88, declared 
their intention to assert their right of 
pre-emption* They started at once tor 
Hala to see if the deed had been executed. 
They made inquiiies at the Mukhtayarkar 
Office and at Sub-Registrar’s Office, but 
were unable to obtain any information. 
They returned on the 2nd to their own 
village and raised money to pay for the 
land in case their demand was complied 
with and then started for Hyderabad. They 
reached Hyderabad at dawn on the 8rd. 
They found defendant No. 1 and then they 
questioned him about the sale. He put 
them off and said he would speak to the 
other defendants about it. The plaintiffs 
then consulted a Pleader and at his advice 
went to the Court to see if any award 
effecting the transfer was being filed. They 
tailed to obtain any information at the 
Court, but hearing that the defendants 
were going to Hala the next day, plaintiff, 
Ahmed, went also to Hala on the 4th and 
stood guard outside tbe Sub-Registrar s 
Office. He saw the defendants going into 
the Sub-Registrar’s Office. He then sent 


for two wibuD-ise.s and wont inti tiie ofiujo 
with them. He .Hays that the (irnt real 
information ho had of tlio Hale was when 
he entered tlie ollico and saw tho deed in 
the Sub-Registrar’s hand (I'l.xhibit 82, lines 
52 and 90). lie then mule a formal 
demand and assertion of liis right in tho 
presence of the parties and of tho witnesses. 
The deed had b.seu executed at (> v. on 
the 3rd in a Pleader’s office. 

Now, it must be c-needed that ih? tahtb^ 
i-mowaiibat on the waber-wlieel on the 1st 
was ineffectual — for it was made before the 
sale was completed. No right of pre¬ 
emption had, therefore, arisen and the 
assertion of the right was, therefore, 
premat ire. But it seems to us tha*’- what 
took place in the Sub-Registrar’s Office was 
a sufficient ompUance with all the 

formalities of the Muhammadan law. These 
are (1) talah-i-mowasihat, or assertion of 
right immediately on receiving information, 
(2) a t ilab-i’istishha'i, or demand in the 
presence of witnesses made either to the 
buyer or seller or on the premises in dispute 
and it is also necessary, (3) that the tiiib-i- 
istishhad should refer expressly to the 
t ilib^i’mow isibat. But there is this special 
feature in this case that the occasion for 
performing the talib-i-mowasibat did not 
arise until all the conditions for a talxh’i- 
istishhad had occurred The demand made 
in the Sub Registrar’s Office was in itself 
an assertion of the right and there was, 
therefore, no scope for the operation of the 
rule that the tal.ib-i-istishh'id should refer 
expressly to the tilab-i-mowasibut and the 
maxim applies that ce^sante rations legis^ cessat 
ips i lex. 

W’e are aware that the decision of the 
Calcutta High Court in Nundo Pershid v. 
Gopal (1), that the reference t) tbe first 
talah may be omitted in the second talab, 
has been overruled by a ITull Bench of that 
Court in Rujiub Ali v. Ohandi Churn (2), 
which has been followed by the Allahabad 
High Court iu various cases of which the 
latest is Mubarak Eusain v. Kaniz Bano (3). 
But the facts in these cases were different. 
The tulahs were performed on different 
occasions and the omission of a reference to 

(1) 10 C. 1008. 

(2) 17 C. 643. 

C3) 27 A. 160; A. W. N. (1904) 201; 1 A L- J. 509, 
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the fit’sb tdlih was sought to be excused 
merely on the ground that the witnesses 
had theraseWes heard it. The reason was 
inadeduale for the riferencj seems to be 
required not for the purpose of informing the 
witnesses but for the purpose of giving 
notice to the vendor or vendee that there 
has been no waiver of the right. The 
contention of defendant No. 6 is that the 
plaintiffs were informed by defendant No. 1 
on the evening of the 3rd of the execution 
of the deed and that they neglected to 
perform the talih i-mow isibat. Defendant 
No. 1 is the only witness on this point and 
we disbelieve him. If plaintiffs had received 
that information, then there was no occasion 
for them to have pursued the p.irties to Hala. 
We find, therefore, that the formalities of 
the Muhammadan Law have bsen observed 
and that the plaintiffs have establislied their 
right to pre-empt. 

The property subject to the right of 
pre-emption is a share of (>-annas 8-pies. 
The other s'l'ifesi were the two plaintiffs 
who had an S-annas share and defendant 
No. 6 who had a share of l-aona “l-pies. 
Plaintiff.s claim that they are entitled to § 
and not i of the property that is liable 
to pre-emption. Defendant No. G contends 
that the two plaintiffs should be regarded 
as representing one share. We follow the 
rule, deduced from an e.xamioation of the 
original authorities in Amir llism v. Rahim 
Bjksh (4), that all persons having equal 
/.ight of pre-emption are entitled under 
^ Muhammadan law to divide the property 
equally per cipits. Plaintiffs are, there¬ 
fore, entitled to pre-empt as to § of G-annas 
S-pies on payment of § of Rs. 6,500. 

This finding, however, proceeds on the 
assumption that the award and decree 
of 1898 operated as a sale. The plain¬ 
tiffs contend that it was in reality a 
\ ^Inortgage and that, therefore, the whole 
S-annas share is subject to pre-emption. 
The plaintiffs were nob allowed to lead evidence 
on this point in the lower Court on the ground 
that the decree could nob be impugned by a 
third party having no interest in the trans¬ 
action. Now, it is quite true that in the case 
of an assignment of a debt, it is not open to 
the debtor to impeach the assignment on the 
ground of want of consideration for that is a 

(4) 19 A, 466; A. W. N. (1897), 118. 


matter entirely between the assignor and the 
assignee. But wheu the assignment is im¬ 
peached on the ground that it is colourable and 
has the effect of defeating the rights of third 
parties, different considerations apply. Here 
the provisions of section 92, Indian Evidence 
Act, are no bar to the production of oral 
evidence by such third parties and, moreover, 
the assignment can be assailed on the ground 
of fraud for, as Lord Hardwicke said in 
Chesterfield v. Janssen (5): * Particular persons 
in contracts shall not only transact bona tide 
between themselves, but shall not transact 
mala dde in respect of other persons who 
stand in such a relation to either as to be 
affected by the contract or the consequences 
of it.” In such a case, though in England 
third parties except creditors may not challenge 
the transaction if it is by deed, yet in this 
country it is always open to third parties to 
show the real nature of the transaction —and 
this is the rule recognized in Mulji v. 
Nuthubhai (6). It makes no difference that 
the transaction was merged in a decree for 
decrees only bind the parties thereto or persons 
claiming under such parties and fraud, it has 
been said, is an extrinsic and collateral act 
which vitiates the most solemn proceedings of 
Courts of Justice. 

We, therefore, frame the following issue: — 

(1) Was the transaction represented by the 
decree of 1898 in reality a mortgage ? 
and refer it for trial to the lower Oonrt. 
Both parties to be at liberty to adduce evidence. 
Finding and evidence to be returned to this 
Court in two months. 

On this judgment being read out, Mr. 
Gopaldas says that he does not wish to raise 
the issue as to the decree of 1898 being really 
a mortgage. 

We, therefore, vary the decree of the lower 
Conrt and decree that plaintiffs do recover 
possession of a share of § by G-annas S-pies in 
the property in suit on payment of § of 
Rs. 6,500 to the Gth defendant—payment to be 
made within one month. Appellants to pay 
proportionate costs in both Courts. 

Decree varied. 

(5) (1750) 2 Yes. 125; I Atk. 352. 

(6) 15 B. 1, 
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RlJiRAH HAO V. TUUARAM RAO. 

MADRAS HIGH COURT. 

Original Sidb Appeal No, 4‘2 of 1901). 

October ‘21, 191‘2. 

Presetii;—Sir Ralph Beuson, Kt., 

Judge, and Mr. Justice Saukarau Nair. 

T. V. RAJARAM RAO— Appellant 

versus 

T V. TUbJARAM RAO—ReapONDKNT. 

Bvlifnco Act (I 0 /1872), •<. 92 -Cy>iii.ro»nso o/sm/.- 

iect-nMttcr of appcol-‘AdJu,<fiHcnf 0 } 'nil innttc,\< mi 
dispute'—Oral evidence of independent atmymenf— 
irWffCH co»»pro«n't5tJ silent as to eertnin pvoiusions. 

Whoro tho subjoot-inattor ot‘ an appeal is cempro- 
inised b\' the parties by means oC a written apfree- 
met which rooitod that 'all m dtevs in dispute were 
aclinstod, it is not open to any of tho parties to toiulor 
oral evidence of a separate a"roomeut not ooinpnsed 
in the written deed of oompromise on tho ground 
that it related to a matter on which tho compromise 

w’as silent. 

Appeal from the decree of the Hon’ble 
Mr, Justice Wallis iu Ordinary Original 
Ciyil Jurisdiction in Suit No. 150 of 1906, 
Mr. T. R- Venkatarama Sastri, for tlie 

Appellant. ^ ,0 

Mr. V. Masilam'ini Pillai, for the Res¬ 
pondent. 


JUDGMENT.— Civil Suit No. 266 of 1S?6 

was brought by a member of the family to 

which the parties belonged for partition 
against the other members of the 
plaintiff, Rajaram Rao being the ord de¬ 
fendant and the present defendant, Tuljaram 
Rao, being the 4th defendant, in that suit. 
The present defendant, Tuljaram Rao, 
the managing member of the 
was held liable to account for Ks. 3 , 2 ),UU 0 
odd by the final decree passed on the original 
aide of this Court. On appeal against the 
nreliminary decree, he was held accountable 
for an*additional sum of Rs. 1,40,000, 1 he 

decree on tho original side also declared that 
a half share of the Scottish Press which 
was purchased by Tuljaram Rao had been 
purchased by him on behalf of the family 
and that he must account to the family for a 
half of his drawings from the Press, which 
half amonnted to Rj. 1,03,000 odd, so that he 
was accountable for a sum of Rs. 5,70,000 in 
all. The amount payable to the plaintiff in 
the present suit, who was then the 3fd de¬ 
fendant, amounted to over Rs. 86,000. It was 
also decreed that the present piaintiff and 
defendant were each entitled to 4 th share of 
certain jewels then deposited in Court by the 
5th defendant in that suit. It also held that 


each of them was entitled to a fourth share 
of certain outataiidingH due from tfio Nii'lur 
family. Au appeal was tiled against tho 
final decree by Tillj tram Rao, tho tth <lo- 
fendant therein, While the appeal was 
pending, the matters in dispute bjtweoii all 
the parties were ojinpromisod. The agree¬ 
ments entered into between them were embo¬ 
died in separate documents. Tiio terms of 
the compromise dilTered as between them, 
apparently because the circumstances were 
dilTereiit. Exliibit B13 is a raeinorandum 
of agreement between the plaintiff and the 
defendant and it recites that “with a view 
to terminate the litigation that has been 
going on in the family for the past eleven 
years and more, and to make an amicable 
settlement of all mutters in dispute between 
the several members of tlie family of the 
parties hereto” that agreement was entered 
into. Under Exhibit BB., the present plain- 
tilf was to give up his claim for the 
Rs. 86,000 odd decreed to him; he was to 
enter up satisfaction of the decree in his 
favour for that amount; Tuljaram Rao was 
to withdraw his appeal which was then 
pending before the High Court and there 
were also certain other provisions to which 
it is unnece.ssary bo refer. The plaintiff 
accordingly entered up satisfaction of the 
decree in his favour. The other parties did 
the same and the defendant Taljaram Rao 
withdrew the appeal filed by him. ^ 

The plaintiff’s case now is that, in at G 1(^0 
to the consideration therein set forth, ^ 
ram Rao further agreed to assign to hitn^^o 
Jth share of the jewels which, as we have 
already said, were deposited in Court by the 
5tli defendant and also his ^th share of the 
outstandings which were recovered from the 
Nadar family. The plaintiff alleged that 
Taljaram Rao also agreed to give him cer¬ 
tain other properties ; but, as they are nob 
the subject-matter of the appeal, it is un¬ 
necessary to refer to them. Wallis, J., who 
heard the suit, decided that it was not open 
to the plaintiff to adduce evidence to prove 
this claim as the terms of the contract bet¬ 
ween the parties bad been reduced to writing 
and the claim now put forward is opposed 
to those terms. The question which we have 
to decide is whether the learned Judge is 
right in taking that view. 

it is contended before us that this was a 
separate oral agreement as to a matter on 
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whicH the document is silent and that 
it is not onsiatent with ifcs terms and, as 
anch, it may be proved under the proviso 
to section 92 of the Evidence Act. This is 
clearly not so. Exhibit BB distinctly pro¬ 
vided that the appeal against tlie decree in 
the civil suit was to be withdrawn, and the 
original decree was to regulate the right of 
the parties except in those cases where it was 
varied by the terms statsi in Exhibit BB. 
According to that decree, Tuljaram Rao was 
to get his fth share in the properties now 
in dispute. There was no provision in the 
memorandum of agreement which varied that 
decree in this respect. The agreement setup, 
therefore, is quite inconsistent with its terms 
and we are of opinion, therefore, that it can¬ 
not be proved. Nor can this bo treated as 
a case where a contract has not been re¬ 
duced to wrir-ing. Exhibit BB., itself dis¬ 
tinctly recites that the agreement was en¬ 
tered into to terminate the litigation that 
had been going on in the family for over 
11 years and to make a settlement of all 
matters in dispute. It must be taken, there¬ 
fore, that the contract has been reduced to 
writing and the plea advanced before the 
learned Judge, so far as we can judge 
from the evidence, was nob that the con¬ 
tract between the parties was not reduced 
to writing bub that this was an independent 
oral agreement with reference to which the 
wa.s silent. We must, therefore, dis- 
S’s contention. 

T ! Jv^her question which was argued in 
''a^pSal had reference to a loan alleged to 


have been advanced to the defendant. Ac¬ 
cording to tho plaintiff, there was a loan ad- 
' "'vanced to Messrs. Graves, Cookson and Com- 
and there was another loan given by 
i '6 plaintiff b) the defendant personally 
on'-oledge of the defendaiit's own jewels. 

/, According to the defendant, there was only 
' ton^tr^nsaotion and there were not two dis¬ 
tinct loans. Both the Ccramissioner and the 
learned Judge had disallowed the contention 
of the plaintiff. The Commissioner has fully 
discussed the evidence in the case and we 
see no reason to differ from his conclusion. 
We confirm the learned Judge’s finding on 
this question. We accordingly dismiss the 
appeal with costs. 

The memorandum of objections is not 
pressed and we dismiss it also with costs. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 44 of 1911. 

March 22, 1912. 

Present: —Mr. Pratt, J. 0., and 
Mr. Hayward, A. J. 0, 
PARUMAL AILMAL — Appellant 

versus 

MOTUMAL and others—Respondents. 

Court Fees Act (VII of 1H10), s. 7, da. I, IV (d)— 
Suit for rent and declaration of title with injunctiori^ 
Valuation — Jurisdiction. 

<1., as the heir of one D., brought a suit against 

B. and C. As against B., the relief claimed was 
the recovery of arrears of rent on the basis of a 
lease of the property in dispute by D. As against 

C. the relief claimed was a declaration of title and 
injunction as it was alleged that 0. prevented B. 
from paying rent to A.: 

Held, (1) that the suit was based on two distinct 
causes of action, for money and for declaration of 
title, with injunction ♦ 

(2) that the suit fell within clauses I and IV (d) 
of section 7 of the Court Pees Act; 

(3) that the value for purpose of jurisdiction was the 
value for computation of Court fees. 

Appeal against the order of the Sub-Judge 
Sukkur. 

Mr. Rupchand Bilaram, for the Appellants. 

Mr, ParsramTolaram, for the Respondents. 

JUDGMENT,—The plaintiff sued to recover 
rents due to Itim by the first two defen. 
dauta. The property had been leased to 
these defendants by the plaintiff’s sister, 
Radbibai and plaintiff claimed to be entitled 
as heir of Radhibai—the other heirs having 
relinquished their rights in his favour. He 
joined aa parties to this suit a brother of 
Radhibai and a brother of Radhibai’s 
hnaband who, he said, were preventing the 
defendants from paying rent to him. The 
cause of action against the tenants was on 
the lease to Radhibai, The cause of action 
against the third and fourth defendants was 
on title for it was alleged that they were 
interfering with plaintiff’s possession. Thera 
were thus two distinct causes of action (1) 
for money and (2) for an injunction. The 
second class Sub-Judge of Shikarpur refused 
to entertain the suit and returned the plaint 
for presentation to the first class Sab-Jddge 
Sukkur. The first class Sub-Judge returned 

the plaint for presentation to the proper 
Court. 

This is an appeal from the order of the 
first class Sab*Jadge. 

We think the first class Sub-Judge was 
right. The plaint proceeds on tho supposi* 
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tion, not olearly expressed it is true, but never¬ 
theless clearly impUed by the relief sought, 
that the plaintiff was in possession tlirough 
his tenants. The suit, therefore, was one 
under clause I and clause IV (d) of section 
7 of the Court Fees Act and was stamped 
ai valorem on each claim. Therefore, under 
seotion 8 of the Suits Valuation Act, the 
value as determinable for computation of 
Court Fees and the value for the purposes of 
jurisdiotiou are the same. See in this con- 
neotion Vachhanni Keshahhai v. Vachhani 
Nanbha Baivaji (1). The value as computed 
for Court-fee was under Rs. 5.000 and, 
therefore, the 2Qd class Sub-Judge had 
juiisdiction. 

It may be that the plaintiff is not really in 
possession and, in that case, he will not be 
entitled to a decree against the 3fd and 4th 
defendants unless he sues for possession. It 
may also be that in view of the ruling Rathna- 
saha Pothi v. Ramasami Iyer (2), the 
relief by way of injunction cannot be decreed 
merely on a constructive possession through 
tenants. But these are matters which will 
be decided upon after the plaint is admitted. 
Prima facie^ the 2nd class Sub-Judge has 
jurisdiction to try the suit in the form given 
to it by the plaint and it is nob open to the 
defendants to contest the valuation which 
section 8 of the Suits Valuation Act enables 
the plaintiff to put upon the suit. 

Mr. Rupchand wishes us to interfere in 
revision with the order of the second class 
Sab-Jadge, but we decline to do so as no 
appeal has been filed against that order and, 
as we are not satisfied that the plaintiff has 
not brought his suit in its pieseut form 
merely with a view to avoid paying Court- 
fee on bbo value of the property. For it is 
really the title to that property which is 
being litigated in the guise of a suit for rent. 

We, therefore, confirm the order of the 
lower Court and dismiss this appeal. No 
order as to coats. 

^ Application dismissed. 

(1) 83 B. 307} 5 M, L. T. 230:11 Bom. L. R. 30: 1 
Ind. CaB. 108. 

(2) 83 M. 452; 7 M. L. T. 311; 20 M. L. J. 301;6 
Ind. Cae. 630; (1910J M. W, N. 112. 


CATiOlTTTA HIGH COURT. 

Seco.jo Civil Appeal No. 1878 ok 1909. 

June 2?, 1911. 

Frcseut: — Mr. Justice Mookerjee, 
find Mr. Justice Carnduff. 
MOTIOHAND and oi’hers—Defendants— 

Appellants 

terstis 

IIA.JRANG SAHAI and others— 

Plaintiffs—Respondents 

Rc’I’cjihc Sale Lftio XI of 1859),9--Contrncl Act 
{IX of 1872J s. GO — Mortijmjc luj co-sliarc)—Defaidt in. 
jmijiiuf lyvi'itHi' hij other co-sharcru—Payment of their 
share by )norf(ifi<jcc—Suit by mortgagee lor recovery 
of sums luiid — Whether suit maintainnhlc without 
specifying share of revenue pmjahle by each co¬ 
sh,trer—Contribnlion suit, nature of—'‘Defaulting 
proprietor," meaning of—Person not proprietor pay¬ 
ing revenue— Remedies. 

A co'sluirer proprietor of an estate mortgaged 
his slmre to the plaintiff. Under the terms of 
the ntortgago contract, the Government revenue 
AViis payable by the mortgagor. The other co-sliarers 
of the estate made default iti the payment of the 
i'oveniic, and the plaintiff was obliged to deposit 
several sums to avert the sale of the properties 
and save his interest. lie then brought this suit 
for the recovery of the sums against the defaulting 
co-sharers: 

Held, that the suit was maintaiiiablo on the 
principle recognised in section 9 of the Revenue 
Sale Law Act of 1859, and also under section G9 of 
the Contract Act: that the plaintiff was not bound 
to claim against each co-sharer the specific amount 
of Government revenue payable by him pi'O* 
porbionate tj his share in the estate, as the present 
suit was not a contribution suit. 

Bholanath Chatterjee v. Inder Chand Doogur, 14 W. 
R. 373, Rujaput Rai v. Mahomed All Khan, 5 A.; 
H. C. R. 215, llira Chand v. Abdul, 1 A- 45S 
and Ibn Husain v. Rnmdai, 12 A. 110, distinguished: 

The nature of a contribution suit explained. 

If the arrears of revenue duo have been paid by 
a person who is not a proprietor he has a three¬ 
fold remedy. If he is a party to a suit pending 
before a Court of Justice for possession of the 
estate, it is competent to the Court to put him 
temporarily in possession. In tho second place, he 
is entitled to have a personal decree against tlie 
defaulting proprietors for the amount paid by him 
to save the estate fi’om danger. In the third place, 
he is entitled to have a lien on the estate for 
the amount Paid. 

The expression “defaulting proprietor” in section 9 
of the Revenue Sale Law Act of 1859 moans, where 
there is more than one proprietor, the entire body 
of such proprietors. 

The reasonable interpretation of section 69 of 
tho Contract Act is that it applies only to cases in 
which the person who makes tho payment is 
himself not liable to pay, but is iutei*ested in tho 
payment of.the money. 

Appeal from the decree of the District 
Jadge of SaraD, dated the 25th May 1909, 
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MOTICHAND V. BAJRANO SAHAI. 

reversing that of the Subordinate Judge, 
2nd Court of Saran, dated the 3l3t August, 

1908 . ^ ^ 

Babu Jogendra Chandra Okose, for the 
Appellants. 

Babus Umakali Muherjee and Surendra 
Nath Ohosal, for the Respondents. 

JUDGMENT.—This is an appeal on be¬ 
half of the defendants fir.st party in a suit 
for recovery of money alleged to have been 
paid by the plaintiff to satisfy tlie arrears 
of Government revenue in respect of an 
estate. The case for the plaintiff is that 
one Mukut Nath Prasad was interested to 
the extent of a third share in one of the 
Uouzahs by name Balapur included within 
the estate. On the 4th July lb7*i, Mukut 
Nath executed an usufructuary mortgage in 
favour of the plaintiff, and since then the 
plaintiff has been in possession of the 
properties covered by the mortgage. Under 
the terms of the mortgage contract, the 
Government revenue was payable by the 
mortgagor. In 1905, however, some of the 
proprietors of the estate made default in the 
payment of Government revenue, and the 
result was that the plaintiff was obliged to 
deposit several sums on various occasions 
to avert the sale of the properties. He now 
seeks to recover this sura from the defen¬ 
dants who are admittedly the proprietors 
of the estate. The suit was resisted 
principally by the first six defendants, who 
•^fare the purchasers of the interest of the 
r-sHaortgagor of the plaintiff. Their defence 
^‘(.Hwas two-fold, namely, firsts that the suit 
had not been properly constituted, because 
the plaintiff had asked for a joint decree in 
respect of the whole sum paid by him as 
against the entire body of proprietors ; and 
secondly^ that some of the payments, alleged 
to have been made by the plaintiff, were 
voluntary payments, because at the time they 
were made, the Government revenue had not 
actually fallen due 

The Court of first instance held that 
both these objections were well founded 
and dismissed the suit. The plaintiff then 
appealed and it is not disputed that be 
abandoned a portion of his claim to which 
exception had been taken on the ground 
that the payments covered thereby were 
voluntary. The District Judge overlooked 
this point, and, us he came to the con¬ 
clusion that the suit had been properly 


constituted, he made a full decree in favour 
of the plaintiff. The first six defendants 
have now appealed to this Court, and on 
their behalf it has been contended, -first, 
that the frame of the suit is bad and, 
therefore, it ought to be dismissed; and, 
secondly, that if any decree is made in 
favour of the plaintiff, there cannot be a 
decree for an amount in excess of the 
value of the appeal presented to the 
District Judge. A subsidiary point has 
also been raised that the District Judge 
ought not to have allowed interest at the 
rate of 12 per csnt. per annum. 

In so far as the first ground urged on 
behalf of the appellants is concerned, it 
has been contended that the suit is in the 
nature of a contribution suit and the 
plaintiff is, therefore, bound to claim against 
each proprietor the specific amount of 
Government revenue payable by him. pro¬ 
portionate to his share in the estate. lu 
8 app:>rt of this proposition, reliance has 
been placed upon the cases of Poornockunder 
Oangooly v Kishen Chunder Ohose (1) 

Qunga Qobirtd Mundul V. Ashootosk Vhur 
(2). In our opinion, the cases mentioned 
are clearly distinguishable and do not assist 
the appellants. It may be conceded, as laid 
down in the cases of Bholanath Ghatterfee 
V. Inder Ok-tmi Doogur ^3), Rujaput Rai v. 
Mahomed Alt Khan (4), B.ira Ghand v. Ahdal 
(5) and Ibn Husain v. Ramdai (6^ that a 
claim for cDntribution must distinctly set 
forth the amount due by each of the parties. 
That principle, however, has no application to 
the case b3fore us, because the suit is not 
one for contribution within the meaning 
of this Rule. In a suit for contribation, 
the plaintiff alleges that he and the defendants 
were jointly liable to meet a specified demand, 
that he has been obliged to satisfy the demand 
by a payment in excess of his legitimate 
share, and that, consequently, he is entitled to 
call upon his co-sharers to contribute to the ) 
payment of this money. In a case of this 
description, the foundation of the claim of 
the plaintiff is that he has made a payment 
in excess of what is payable by him propor- 

(1) 6 W. R. 112. 

(2) 21 W. R. 255. 

(.3) 14 W. R. 373. 

(4) 6 N. W. P. H. C. R. 216. 

(5) 1 A. 465. 

(6) 12 A. llOj A. W. N. (1890), 31, 
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tionate bo his liability ; coasequeutly, his ahavo 
of the liability must, in the tirat inatancjs, ba 
asoertained. If there is an ascertainment of 
his share, there is no reason why tlie shares 
of the other persons siiniild nob eqaally he 
asoertained in the aame libigation. If this 
principle were not followed, the result would 
be that the plaintitf would have a decree to 
be satisfied jointly by all the defendants; and 
each of the latter would be entitled to bring 
successive suits for contribution after the 
demand of the plaintilT has beer, satisfied. 
To prevent multiplicity of litigation, it is 
thna obviously desirable that in a suit of this 
description, the plaintiff should get a decree 
for an ascertained sum against each t f the 
persons originally liable to satisfy the joint 
demand. In the case before us, the position 
is entirely different. The plaintiff asserts 
that under the terms of the mortgage contract 
be was not liable to pay any share of the 
Government revenue. He has, however, been 
compelled, by reason of the default made by 
one or more of the entire body of proprietors, 
to satisfy the demand of the Government. If 
he had not done so, the esbabe would have 
been sold, and not merely the interest of the 
proprietors bub his own interest as mortgagee 
would have been completely destroyed. 
Under these circumstances he seeks bo recover 
what he has paid from the entire body of 
proprietors. In our opinion, he is obviously 
entitled bo do so on the principle recognized 
in section 9 of Act XI of 1859. That section 
deals with deposit by persons not proprietors. 
The Legislature has provided that if the 
arrears of revenue due have been paid by a 
person who is not a proprietor, he may have 
a tbree-fold remedy. If he is a party to a 
suit pending before a Court of Justice for 
possession of the estate, it is competent to 
^ the Court bo put him temporarily in posses* 
i' sion. In the second place, he is entitled to 
j have a personal decree against the defaulting 
i proprietors for the amount paid by him to 
save the estate from danger. In the third 
place, he is entitled also to have a lien on the 
estate for the amount paid. It was pointed 
put by their Lordships of the Judicial Com¬ 
mittee in the case of Nugender Ohunder Qhose 
V. Sreemutly Kaminee Dossee (7), that it is 
open to a person, who has made such a pay¬ 
ment, to obtain a personal decree against the 

(7) 11 M. I. A. 241i 8 W. E, (P. C.) 17. 



defaulting propiiobor; ami it wan poinlud 
out by tliis (X)urt, in tlio cases of ITpendra 
Gh>indr>i v. 'Vur<i /Vosuann Muherjof (8) 

ami /laV/ttj/u'r Ch-ill-irtj v. Uipta Das Ih'j/ 
(9), that a person in tins position is entitled 
to add the sum so depo.sited to his mortgage 
security. Iti tlie case before us, the plaintiff 
seeks a persotial remedy against the default¬ 
ing propriotor.s. In answer to this claim, it 
has been argued that the defaulting pro¬ 
prietors are not all jointly and severally 
liable for the entire sura paid by the plaintiff, 
because, it is asserted, some of them deposited 
what they thought was proportionate to 
their share of the entire Government re¬ 
venue. In our opinion, the answer suggested 
i.s obviously fallacious. In so far as the 
Revenue Authorities were concerned, as no 
separate accounts had been opened, the Col¬ 
lector was nob bound bo recoguiso any partial 
payment made by a co-sharer. If the entire 
demand was not satisfied, the estate was liable 
to be sold under the provisions of Act XI of 
1859. Consequently, if one or more of the 
proprietors made a partial payment, they did 
not cease to be defaulting porprietors, because 
they were the component members of an 
entire body from whom the whole sum was 
legally recoverable. We are of opinion that 
the expre.ssion “defaulting proprietor” in 
section 9 of Act XI of 1859 means, where 
there is more than one proprietor, the entire 
body of such proprietors. It is clear, there¬ 
fore, that under section 9 of Act Xt of 
1859, the plaintiff is entitled to succeed. We 
may add that the plaintiff is also entitled to 
succeed under section 69 of the Indian 
Contract Act. That section provides that a 
person, who is interested in the payment of 
money which another is bound by law to pay, 
and who, therefore, pays it, is entitled to be 
reimbursed by the other. The reasonable 
interpretation of this section is that it applies 
only to cases in which the person who makes 
the payment is himself not liable to make 
the payment. In the case before us, as 
already explained, the plaintiff was not 
bound to pay any portion of the Government 
revenue; the defendants, on the other hand, 
were so liable. The plaintiff was also 
interested in the payment of this money, 
because if the money was not paid, his inter¬ 
est as mortgagee was liable to be extinguished 

(8) 30 C. 794; 7 C. yv. N. 609. 

(9) 31 C. 975. 
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by the sale. He has accordingly made the 
payment. He is, therefore, entitled to be 
reimbursed by the others, that is. by the 
whole body of proprietors who were bound 
by law to pay the entire sum of the Govern¬ 
ment revenue. U is clear, therefore, that, 
from whatever point of view the case may 
be considered, the plaintiff is entitled to a 
decree as against all the proprietors. The 
suit, therefore, has been properly constituted. 

In so far as the second contention of the 
appellant is concerned, it has been conceded 
by the learned Vakil for the respondent that 
the plaintiff is entitled to a decree only for 
the sum at which he valued his appeal to the 
District Judge. In fact, the point appears 
to have been overlooked by the Court below, 
and if the attention of the learned District 
Judge had been drawn to the matter, the 
error would have been avoided. The decree, 

therefore, will be varied. 

In so far as the subsidiary point as to 
interest is concerned, there is no substance 
in it. No objection appears to have been 
taken at any stage of the suit that tbe 
araounb claimed as interest was excessive. 
We see no reason, therefore, to allow inter¬ 
est at a rate lower than 12 per cent. 

The result is that, subject to the variation 
in the amount of the decree, it will be 
affirmed. As the appeal has substantially 
failed, the appellants must pay the respond¬ 
ents their costs in this Court. 

Appeal dismissed: Decree varied* 


tualibv, though this would be an important matter in 
considering whether there were mutual demands. 

Shiv Gowiia v. Fernandez, 34 M. 5l3j8 M. L. T. 412; 

8 Ind. Cas. 141; 0911) 1 M. W. N. 1; 21 M. L. J. 39l 
and Vein Pellai v. Ghose Mahomed, 17 M. 293; 4 M. L. 

J, 140, referred to. 

Second appeal against the decree of the 
District Court of Salem in A. S. No. 283 of 
1907, preferred against that of the Principal 
District Jlunsif of Salem, in 0. S. No. 67 
of 1906 

The Hon’ble Mr. T. F. Seshagiri Aiyar, for 
the Appellants. 

Mr. 5. Varadachariar, for the Respond¬ 
ents. 

JUDGMEI^T.—This appeal is by the de¬ 
fendants and the question argued is, tnat the 
suit is barred by limitation as there were no 
mutual, open and current accounts between 
the parties. The District Munsif and the 
District Judge both held that there were 
such accounts between them. The' Dis¬ 
trict Munsif proceeds mainly on] the 

ground that the accounts showed that tbe 
balances were constantly shifting, sometimes 
in favour of one party and sometimes in that 
of the other. This is not the real test to be 
applied in deciding whether the accounts are 
mutual, open and current. The test is whe¬ 
ther there were mutual demands and not mere 
payment by one party to the other on acconnt 
of a debt due by the former to the latter. 
See Skiv Gowda v. Fernandaz (1) and Velu 
Pill'll y. Ghose Mahomed (2). The fact that 
tbe balance was shifting between tbe parties 
would, no doubt, be an important matter in 
considering whether there were mutual de* 
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MADRAS HIGH COURT. 

StcoND Civil Appeal No. HI of 1911. 

October 4, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
THUPPATI VEERI CHBTTI and others 

—Appellants 
versus 

MOLUGUVAM RENGANAYAKOLU 
AIYAR and another—Respondents. 

Accounts —J!u?ttaZ, open and current accounts, test for 
determining ^-Limitation. 

The lest for determining whether accounts arc 
mutual, open and current, is ^Yhethe^ there were 
mutual demands and not mere payment by one party 
to the other on account of a debt due by the former 
to the latter. The fact that balances were constantly 
shifting, soraeti nes in favour of one party and some¬ 
times in that of the other, affords no real tost of mu- 


proceeded on the footing that it would be 
sufficient if the balance was a shifting one, 
we cannot accept the finding that the 
accounts between the parties were matual, 
open and current accounts. The qneation 
must be decided by applying tbe test we 
have already mentioned. We reverse tbe 
decree of the lower Appellate Court and 
remand the appeal for fresh disposal accord¬ 
ing to law. Costs will abide the resnlb. 

Appeal allowed. 

(1) 34 M. 513; 8 M.L.T. 412; 8 Ind. Cas. 141; (1911) 
1 M. \Y. N. 1; 21 M. L. J. 391. 

(2) 17 M. 293; 4 M. L. J. 140. 
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PUNJAB CHIEF COURT. 

Obiminai. ApPGAt, No. 219 of 1912. 
October 21, 1912. 

Present :—Sir Arthur Reid, Kt., Chief Judge, 
and Mr, Justice Ruttigau. 

BMPEROR-Appellant 

versus 

CHANDA SINGH and OTiiatis — 

Rksponpbnts. 

Cnmijwt Procedure Code (Act V of 180S), ss. 417, 
423 {aj —Uiof case—Duty of Police to Oyccrtuin tjuilty 
party—Duty of Court — Rc-triul of appcul, poiecr of 
High Coin't to direct. 

It is not tho duty of the Polico to dotonuiuo in 
a riot caso “which of two luutually dostructivo 
stories is the correct ouo." Tho Police arc not 
called upon, nor is it within tltcir province, to 
determine in a case of this kind which of tho two 
parties conoorned was in tho wrong. It is for the 
Courts to determine upon tho evidence on tho 
record which of tho two parties lias been guilty of 
the offence oUargod against them, and uone>thc-less 
so because the record is lengthy and tlio caso coin* 
plicated and difficult. 

The fact that a Sessious Judge obviously failed 
to apply his mind to tho determination of ques¬ 
tions before him, and declined to adjudicate therein 
himself, because the Police did not attempt to 
adjudicate as to the guilt or innocence of persons im¬ 
plicated, is an indication of a complete misconception 
of the respective duties of the Courts and the 
Police, and the High Court will in such a case, 
under the wide powers conferred upon it by sectiou 
423 (a) of the Code of Criminal Procedure, direct a 
lower Appellate Court to re-try an appeal which was 
before it for determination. 

Queen^Empress v, Qanesh’ Khanderao, 13 B. 506, 
referred to. 

Appeal from the order of the Sessions 
Judge, Amritsar Division, dated the 10th 
October 1911, reversing that of the Magis¬ 
trate, Ist Class, Gardaspur, dated the 29th 
August 1911, and acquitting the respondents. 

Mr. Sevan Petman, Government Advo- 
cate, for the Appellant. 

Lala Rukam Ohand, for the Respondents. 

JUDGMENT.—This, and the oounected 
case (Criminal Appeal No. 220 of 1912) are 

two appeals by tbe Local Government, under 
eection 417 of the Criminal Procedure Code, 
from the orders of the Officiating Sessions 
Judge of Amritsar, dated the lOch October 
1911, acquitting certain persons, who had 
been convicted by the Magistrate, 1st class, 
Gardaspur, of various offences. 

For obvious reasons, we have no desire, 
lu view of the action which we have decided 
to take upon these appeals, to give expression 
to any opinion regarding the facts, but in 


order to e.^plaiti matters, we may briolly 
summarise t)io tiudings of tlio Magistrate. 

These were as follows:—On the 14th May 
1911, a dispute arose between one Tahl Singh 
and his brother Gaiida Singh, on tho one 
side, and one Chet Singh, on the other side, 
regarding the eonstraot.ion of a water 
channel. Lachhinan Singh, eon of TIardit 
Siiiglt,andhis brotliers,(Kh uslialSirigh.Sangufc 
Singh and Gauda Singh), happened to be pre¬ 
sent, and though not intere.sted in the dispute, 
took sides with Tahl Singh, with the result 
that Lachbman Singh received injuries 
amounting to grievous hurt. For this offence, 
certain members of the opposite side (Gaoda 
Singh, son of Sundar Singh; Maban Singh; 
Amohal Singh; Ishar Singh; and Surain 
Singh) were charged under section 325, 
Indian Penal Code. Mahan Singh was dis¬ 
charged and Ganda Singh was acquitted by 
the Magistrate, who, however, found Ishar 
Singh, Amohal Singh and Surain Singh 
guilty and sentenced them, each to one year’s 
rigorous imprisonment and to a fine of 
Rs. 40. On the following day (the 15th 
May), a riot took, plac.e in which the persons 
concerned were Lichman Singh and his 
supporters on the one side, and Pauja Singh 
and his supporters on the other side. In the 
course of this riot, one man, Sawan Singh, 
was killed and three persons, Tahl Singh, 
Narain Singh and Sundar Singh, suffered 
injuries amounting to grievous hurt, while 
Fauja Singh, Asa Singh, Lachhman Singh 
No. 2, (a different person from the Lachhman 
Singh previously referred to), Suchet Singh 
and Surain Singh received injuries amounting 
to simple hurt. Of all these nine persons, eight 
were members of the party of Fauja Singh, 
and one odIf (Surain Singh) belonged to the 
party of Lachman Singh No. 1. 

The Police sent up both parties for trial, 
as also the persons alleged to have inflicted 
grievous hurt on Lachman Singh No. 1 on 
the I4th May. 

The Magistrate in a somewhat lengthy 
judgment, which dealt with all these cases, 
found (as already stated) that three persons, 
(Ishar Singh, Amohal Singh and Surain 
Singh), were guilty of the offence of having 
caused grievous hurt to Lachman Singh 
No. 1 on tbe I4tb May, and that in respect 
of the riot which occurred on the 15th May, 
the eleven persons of Lachman Singh No I’s 
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party, who were charged with offeoces 

under sections 304, 3*25 and 14b, Indian 
Penal Code, were guilty of offences under 
sections 325 and 148. Of these persons, all 
but Lachman Singh No. 1, were sentenced 
each to three years’ rigorous imprisonment 
and a fine of Hs. 100, Lachman Singh No. 1, 
in view of the fact that owing to the 
injuries received by him on the previous 
day lie coaid not have taken a very 
active part in the affray being sentenced 
merely to six months’ rigorous imprison- 
ment and a fine of Rs. 25. ^ All the 19 
persons belonging to h’auja Singhs party 
were discharged. 

From this order of the Magistrate, two 
appeals were pieferied to the Sessions 
Judge (1) by the three persons who 
had been convicted of causing grievous 
hurt to Lachman Singh No. 1 on the 14th 
May. and (2) by the eleven members of 
Lachman Singh No. I’s party who had been 
convicted under sections 325 and 148, 
Indian Penal Code, for offences committed on 

the 16th May. 

The learned Sessions Judge disposed of 
both appeals in one judgment. He has 
made no attempt to discuss the facts and 
has acquitted the appellants in both cases 
on the ground that '’owing to the extraordi¬ 
nary inadequacy of the Police inquiry, 
the occurrences of the 15lh May are 
wrapped in mystery, that it is now 
impenelrable owing to the failure to make 
any attempt to ascertain which of the 
diametrically opposed stories regarding that 
day was the true one,” and that it is 
“impossible to say anything at all with 
regard to the common intention of the 
parties in respect of the various acts done 
by them on the two days ia question.” He 
farther adds that the “ Police investigation 
in fact has been so unsatisfactory that 
it is now quite impossible for the Court 
to determine with sufficient certainty, 
to justify a conviction what did, and 
what did not occur, on the two days in 
question.” 

It is from this order of the Sessions Judge 
that the present appeals have been preferred 
by the Local Government. 

In our opinion, these appeals must be 
accepted. We are unable to accept the view 
of the Sessions Judge that in cases of this 
kind, it is the duty of the Police Authorities 


to ascertoin “which of two mutually 
destructive stories is the correct one 
The Police are not called upon, nor is it 
within their province, to determine, in 
the case of a riot, which of the two parties 
concerned was in the wrong and in souding 
both parties up for trial, the Police lu the 
present case acted with propriety and in 
accordance witti well recoginzed rules of 
practice in such affairs. It is for the 
Courts to determine, upon the evidence on 
the record, which of the two parties has 
been guilty of the offence charged against 
them, and none-the less so because the 
record is lengthy and the case complicated 
and difficult. In the present case, we regret 
to say that the learned Sessions Judge has 
obviously failed to apply his mind to the 
determination oc the questions before him. 
He has taken exception to the action of 
the Police and because the VohcQ have 
not attempted to adjudicate as to ^ 
or innocence of the persona implicated he ha 
declined to adjudicate therein himself. 
This is an entirely indefensible position 
for a judicial officer to take, and it indicates 

a complete misconception of respective 

duties of the Courts and the Police in cases 

of this kind. , 

As a result of the Sessions Judge s action, 

the appeals before him have not been 

decided, as they should have been, on the 

merits, and the only coarse open to us is to 

accept those appeals and to return the 

record to the Court of the Sessions Judge, 

Amritsar, for re-trial of the appeals before 

him in accordance with law. 

We do not feel called upon ourselves to 

determine those appeals and J® 

relieve the Sessions Judge of J'''® “ ^ 

imposed upon him by ® 

wide powers conferred upon this Oourt by 
section 423 (a) of the Criminal Procedure 
Coda, we are authorised to direct a lower P' 
pellate Court to re-try an appeal which was 
before it for determination. See Queen-E 
press v. Ganesh Khanderao (1) and cases there 
cited]. We accordingly accept these appeals 

and reversing the orders of f*>® 3®®^*°““ 
Judge, we direct that the record be sent to 
the Sessions Judge, Amritsar, for the deter¬ 
mination of the appeal before him in accord- 

ance with law. , 

Appeal accepted, 

(1) 18 B. 506. 
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MADRAS HIGH COURT. 

Criminal Refprenoe No. 10 op 191i. 
September 3, 1912 

Mr. Jastioe Ayliugf and 
Mr. Jnatioe Napier. 

In re ADABALA MUTHIYALU—Accdskd. 
Penal Code (Act XLV oj ss. 397. 'i‘ 2 lj^Roh. 

hery-^Rohbcry not proved — Conviction for ijricvou.t hurt 
under section 326. 

A Jury, iu a Sessions caso is competent, wIkm-o a 
charge under section 397, Indian Penal Podo. is nob 
established, to convict tho nccusod of an offence under 
section 326, Indian Penal Code, whore tho facts proved 
establish the commission of tliat offence. 

Qtteen.Bnvprcss V. Anya Valaijan, 22 M. 15; Kiny. 
Emperor v. Krishna Ayyar, 24. M. Gil and tho opinion 
of Bashyam Iyengar, J. in Pnttikadan Uminarn v. A*/u- 
peror, 26 M. 243, referred to. 

Reference under section 307, Criminal 
Procedure Code, by the Sessions .Tndge of 
Godavari, iu Case No. 33 of the Calender for 
1912. 

PACTS,—The facts are sufficiently clear 
from the following charge of tho Sessions 
Judge to the Jury:— 

Gentlemen op the Jdrt, 

The accused is charged, under section 
397 of the Indian Penal Code, with having 
committed robbery of a kuttikantu and at 
the time of the committing of the said 
robbery with having used a kuife and 
voluntarily caused grievous hurt to Manda- 
pati Seshamma, the lafc witness for the 
prosecatioD, Seshamma was, at about 
lamp-lighting time on the 30th April Ust, 
going to a Komati’s shop to buy soap-nuts. 
The shop was at a distance of about 70 or 80 
yards from her house. Between the shop 
and her house, there were only two vacant 
houses. As she was going along the punta, 
was the accused rushed at her from the vacant 
house which was nearer to Seshamm’s house 
and snapped the kuttikantu she was wearing 
on hw neck. Seshamma held the kuttikantu 

fast in her hand and did not let it go. The 

acoused then oat her at her neck with a 
knife and also stabbed her at the abdomen, 
She received an injury on the left thumb 
when she was holding the kuttikantu with 
her left band. Seshamma fell down. The 
Jeuthkantu was not lost; bat two gold beads 
and one five franc piece out of it, were 
fdund missing. She oould not say whether 
the aocueed had taken away the gold heads 
and the five franc piece or whether they 
: Were lost in the souffle. Pullayya, her 


brother, the 3rd witness, searched for the 
missing beads and the five franc piece near t!io 
spot hut could not find tiiom out. As soon 
as Seshamma was cut by the accused, slie 
cried out according to her, “Adabala Mutyalu 
is cutting me away.” Tlie 3rd witness 
Pullayya, tlie brother of Seshamma, who had 
just theu returned liome from his Held, heard 
the cry of his sister. He says the cry he 
heard wa.s Araruo Bibo, he is stabbing me”. 
He at once ran to the spot. When he was 
at a short distance from it, he saw the 
accused running away. Piuding that his 
sister was lying on the ground with bleeding 
wounds, he did not run after the accused, but 
went to the help of his sister. Reddeyya, 
the Village Naick, who was following the 
Kernam and the Revenue Inspector, when 
they were going home after their field 
measurement, also heard the cry of some 
one. He at once ran to the spot. He Pound 
a person lying ou the ground and another 
running away. He gave chase to the latter, 
but the man ran southwards towards the sea 
and disappeared. Returoing to the very 
spot, he found that the person that had been 
lying there was nob there. He heard some 
noise at Seshamraa’s house, and, going there, 
found Seshamma covered with injuries. 
Thence be went to the Kernam and reported 
the matter to him. Taking leave of him, he 
went home. The Village Munsif sent word 
to him to fetch the report b^oks and, with 
the Village Munsif, the 6 th witness again 
went to Se.shamoia’s house. The 4th witness 
Reddeyya, the Village Naick, was not able to 
identify the accused or the person hurt. The 
husband of Seshamma, the 5bh witness, was 
at his master’s field. Word was sent to 
him that his wife had been cut. He return¬ 
ed home and questioned Seshamma as to her 
injuries. She is said to have narrated the 
same story. At the spot itself, Pullayya, the 
brother of Seshamma, had questioned her. 
She narrated the same story. Carrying her 
home and leaving her there, Pullayya went 
to the Village Munsif and reported the 
occurrence to him. The Village Munsif came 
to Seshamma’s house and found the 
injuries upon her person. He sent her 
to the hospital at Rajole for treatment. He, 
at about 10 P. m,, also despatched his report 
Hzhibit B to the Magistrate, which 
corroborates the evidence of Seshamma. 

2. The chief witness in the case ia 


INDIAN CASES. 


Ju TC ADAPALA lIUTHiyALU. 

Seshamma herself. She bad known the 
accused before and she distinctly says that 
she identified the accused as the person that 
had snapped the kuttikantu and cut her with 
a knife. The 3rd witness Pullayya had also 
known the accused. He, too, states that he 
saw the accused run away from the spot 
as soon as he went to her assistance. 
The 4th witness lleddayya’s evidence will 
corroborate the other two witnesses’ evidence 
Nos. land 3. The Village Munsif, 6th witness, 
soon after the occurence sent his report, 
Exhibit B, to the Magistrate. In the 
report, these facts are set out. The distance 
from this Village to Rajole is about eight miles 
and the report reached the Magistrate, you 
will find from the endorsement on it, at 
about 3 A. M. Seshamma was taken to the 
hospital at 2-45 A. M. The medical witness, 
the 2nd witness, the Sub-Assistant Surgeon, 
examined, her injuries and gave the certificate 
Exhibit A. There were three incised wounds, 
one at the neck, one at the abdomen and the 
other on the left thumb. The wound on the 
abdomen svas an incised and penetrating one 
such as to endanger life. It was a serious 
wound. Seshamma was at the hospital for 
21 days as an in-patient. On the 2lst 
May afternoon, she left the hospital and 
did not return for treatment. At the time 
she left the hospital, the wound at the 
abdomen was nob completely healed. Dur¬ 
ing the 21 days she was at the hospital, 
according to the medical witness, she was 
unable to follow her ordinary pursuits 
of life. 

3. The accused denie.s his guilt. He says 
he was not in the village at all on the 
night of the occurrence. He does not cite 
any wilnesses. 

4. Now, the principal question for your con¬ 
sideration would be, whether the evidence 
of these witnesses for the prosecution, namely 
witnesses Nos. 1, 3, 4 and 6, should be 
believed. There was nothing elicited in the 
cross-examination of these witnesses or 
mentioned in the statement of the accu.sed, 
to show that these witnesses were not giving 
true evidence. The fact that Seshamma had 
received the injuries that night is clear from 
the evidence of these witnesses and also from 
the evidence of the Sub-Assistant Surgeon. 
Who had caused the injuries is the question 
for your consideration. You may take it 
that the occurrence took place between 7 and 8 
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P. M. that night. It was a moonlight night 
The accused had been known to Seshamma 
and her brother Pullayya. Seshamma had 
every opportunity of identifying the man when 
he caused the wounds. She says he was; the 
accused himself. If any other had caused 
the injuries, there was no reason why she 
should foist the crime upon the accused 
and not upon the real offender. So, if you 
believe the evidence of the prosscution 
witnesses, you may take it that he snapped 
the kuttikantu and also caused these injuries 

to Seshamma. 

5. Now, I shall briefly explain to you 
the law as far as it bears upon this case. 
You wlU remember that the accused was 
charged with robbery and, at the time of the 
cemmitting of the said robbery, with having 
caused grievous hurt to Ssshatnma* The 
two offences embodied in this charge are 
robbery and voluntarily causing grievous 
hurt at the time of committing the robbery. 

6 . First, I shall explain to you what the 
charge of voluntarily causing grievous hurt 
is. Whenever any bodily pain is caused to 
any person, hurt is caused. It becomes 
grievous hurt when the hurt endangers lif©» 
Also, any hurt which causes the sufferer 
to be during the space of 20 days 
unable to follow the ordinary pursuits 
is grievous hurt. In this connection, you 
will remember that the medical evidence was 
to the effect that the injury at the abdomen 
was such as to endanger life. IE that portion 
of the evidence alone is relied on, the hurt 
caused at the abdomen will be grievous hurt. 
Further, the medical witness has stated that, 
during the space of 21 days, Seshamma 
could not have followed her ordinary pur¬ 
suits. Taking that portion of the evidence 
even, it would follow that the hurt caused 
to Seshamma was grievous. 

7. Now, I shall explain to you the charge 
of robbery. Whoever, intending to take 
dishonestly any moveable property out of the 
possession of any person without that person fl 
consent, moves that property in order to snoh 
taking is said to commit theft. Mere motion 
of the property in order to take it dishonestly 
from the possession of another wodld be 
sufl&cient to constitute the offence of theft. 
In other words, it is not necessary that the 
property, or any portion of it, should have 
been actually lost, It need not be carried away 
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by the offender. If, in this case, Seshamma’a 
evidenoe is believed, the aooused snapped her 
fcuMifeaniw. Apparently, if he had done so. 
his intention wonld have been dishonest. If 
be had snapped it. as deposed to by Seshamma, 
theft would be oommitted even thoug^h the 
property was not lost. 

8. Theft becomes robbery, if in order to 
the committing of the theft, or in committing^ 
the theft or in carrying away or attempting to 
carry away property obtained by the theft, 
the offender, for that end, voluntarily causes 
hurt to any person. In the present case. 
Seshamma has deposed that as she did not 
leave hold of her kuttikcintu she was stabbed 
by the accused. If her evidence is believed, it 
would follow that the hurt was caused in 
order to the committing of the theft or in 
committing the theft and the act would 
amount to robbery. 

9. Then, if, at the time of committing 
robbery, the offender uses any deadly weapon 
or causes grievous hurt to any person, the act 
would fall under section 397. The charge 
against the accused is under section 397 of the 
Indian Penal Code. Section 397 is, as 1 have 
told you, a combination of offences, robbery 
and voluntarily causing grievous hurt. If, in 
the circumstances, it happens that you do not 
believe that any robbery was committed, bub 
if you believe that the accused had voluntarily 
caused grievous hurt with a knife, then it 
would be open to you to find him guilty 
under section 326, Indian Penal Code, alone. 

10. Thns, taking all the circumstances of 
the case into consideration as disclosed by 
the evidence for the prosecution and regard¬ 
ing also the statement of the accused, you 
will give your verdict. If there is any reason¬ 
able doubt in the case, the accused is entitled 
to the benefit of it and your verdict should 
lean towards acquittal. 

11. One fact, I had forgotten to bring to 
your notice and I wish you will take that also 
into consideration in arriving at your verdict. 
The kuttikantu or the portion of it that 
remained was not taken possession of by the 
Police nor has it been produced before this 
Oourb. Seshamma states that she has it at 
ber house and that she has not been using it 
since the occnrrence in consequence of her 
wound at the neck. You will please take this 
circumstance also into your consideration in 
arriving at your verdict. 


r>j 


VBHDIOT OK TMR .lUHY:— 

Unanimous. Not guilty. 

ORDKll.—The .liiry liavo unanimously 
found the a'oiised not guilty of any olTonce. 
I am unable to agree with the verdict. 1 
should find the accused guilty of voluntarily 
causing grievous hurt by means of a knife, an 
offence falling under section 326, Indian Penal 
Code, though I would give him the benefit of 
a reasonable doubt as regards the robbery. T 
am clearly of opinion that it is necessary for 
the ends of justice to submit the case to the 
High Court. I .shall accordingly do so.” 

Mr. L, A. Oovindaragava Iyer, Acting 
Public Prosecutor, in support of the Refer¬ 
ence. 

JUDGMENT,—The Judge has referred 
the case under section 307, Criminal Proce* 
dure Code, on the ground that the evidence 
establishes an offence under section 326, 
Indian Penal Code. 

On a consideration of the evidence and 
giving due weight to bis opinions and that 
of the Jury, we think that is so. 

According to the view taken by this Court 
in Queen-Bmpress v, Ang^ Valayan (1) and 
King-Bmperor v. Krishna Ayyar (2), it would 
have been open to the -Jury in this case to 
have convicted the accused of an offence 
under section 323, Indian Penal Code, and the 
same view was taken by Bashyam Iyengar, 
J., in Faitikadan Ummaru v. Emperor (3), 
though Beuson, J., was of a different opinion. 
We follow these decisions and deem ourselves 
empowered under section 307, Criminal Pro¬ 
cedure Code, to convict the accused of an 
offence under section 326, Indian Penal Code, 
which we accordingly do and sentence him to 
five years’ rigorous imprisonment. The stab 
in the abdomen was a very serious wound 
which might have ended fatally. 

(1) 22 M. ]5. 

(2) 24 M. 641. 

(3) 26 fil. 243. 
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PUNJAB CHIEF COURT. 

Criminal Appeal No. 744 op 1911. 

April 9, 1912. 

Present'.—llr. Justice Shah Din and 
Mr. Justice Chevis. 

WADHAWA SINGH and others— 
Accused—Appellants 

versus 

EMPEROR— Responiient. 

Criminal proceedurc CodoUct r of ISOSJ, <103^^, 
213—Trial of seicrnl (irc>i:ied by Mayisfrate first class 
—Some acquitted, others convicted—Appcnl hy con. 
victs to Sessions Judge-Power of Sessions Judge to 
direct commitment of acquitted persons for murder 
on same facts—Commitment under direction—Penal 
^ 77 ^, 0 /I 8 GO;, ss. 148, 149.302. 30i, part 2, 
32o, 326— o.siemhl{,-~Ol,Jecl-Dcath of one 
person hi injuries caused-Murder—Denfh by radi act 
Certain persons were tried by a Magistrate, 1st 
class, for offences under sections 325, 320 148 Penal 
Code, They were all convicted of the offences except 
A. and B who were acquitted. On appeal by the 
convicts, the Sessions Judge quashed the convictions 
and ^>‘_ected that all accuscl pe)-.sons, including 
A. and B. be committed for trial to the Court of Ses- 
Bion as the offence committed was prima fade ono 
of murder. In pursuance of tliat order, the accused 
were committed to the Coo. t of Session and con- 
Victe<l ot an ofienco under section 302: — 

Held ( 1 ) that the subsequent trial of .1. and B fnr 
the offence of murder was iustifiod iiniim- ,• ^ 
403 (4). Criminal Procedure cS 

(2) that the order of the Sessions Jud-e directinn- 

their trial was legal; uuecting 

(3) that the commitment of A ami r *i 
Court of Session was valid 

reS:™;:-^'^‘ - Bo,,.. L. K, ,25, 

di^Sf'"*''" " 20 C. 

Coitain ppr.sona who were iL>-ininrr t-t • 

assaulted by the accused witb\lhan) 

and lioavy sticks, the object bVtn.^' ‘^‘U<'d weapons 

.attor by force carr!“^ ~ 

attacked party!'onf of‘^.hmuT^cHi"" 
bodily injories as ,vere hkoly to rosolt dLa'tt: 

'''"‘'firassmnhb-° ““ ■■"law- 

G)tbat the offence of caiisino- fat«,i 

such as the members ”oE the 7 ?^ 

knew to bo likelv to Im ^ assembly 

fc, “f c^oramon objecT^®'' 

C^/ that GUch of tho nonrc^rl ^ \ 

guiUy of „n offence under se'Sn 304°';^ 
Code? I-'Bau 'Penaf 

:9fucTrnd:r‘ttron302 - 

Appeal from the order of the Sessions 


Judge, Lahore Division, dated the 7fch 
November 1911. 

Mr. Beschey, for the Appellants. 

Mr. Bevan-Petman, Government Advocate, 
for the Respondent. 

JUDGMENT.—This appeal is connected 
with Criminal Appeals Nos. 17 to 22 of 1912, 
and they can all be conveniently disposed of 
together. 

The 15 appellants in the seven appeals have 
been convicted by the Sessions Judge of 
Lahore, of the offence of murder under sec¬ 
tion 302, read with seciion I49, Indian Penal 
Code, and they have all been sentenced to 
transportation for life. Hakim Singh, son 
of Sher Singh, who was also tried and con¬ 
victed along with these appellants, has since 
died in Jail. 

The facts of the case are fully given in 
the judgment of tho Sessions Judge, and it 
is not necessary to recapitulate them here 
at length. In the year 1903, Hakim Singh, 
deceased, and Wadhawa Singh, appellant, 
mortgaged a plot of land situate in the 
village of Sandra to ono Uttam Singh, but 
they retained possession of the land as tenants 
under the mortgagee. A dispute arose 
between the parties owing to non-payment 
of rent, and Uttara Singh was obliged to 
bring a civil suit for possession of the 
land against the mortgagors, and in due 
coarse, he obtained a decree, in execution of 
which he got possession on the 2nd October 
1909. On the 3rd October, Uttam Singh 
gave a lease of the land to Kakku Arazn of 
the adjoining village of Makhi Khurd, as no 
resident of Monza Sandra was willing to take 
the land on lease for fear of incurring the 
displeasure of Hakim Singh and Wadhawa 
1 High who had a large and intiuentiaTfollow¬ 
ing in village Sandra. Kakku appears to 
have taken actual possession of the land and 
^ have cultivated it for two or three harvests. 
Hakim Singh and Wadhawa Singh naturally 
resented the intrusion of Kakku into their 
village, and they resolved upon disputing 
his possession and interfering with his 
peaceful enjoyment of the produce of the 

afternoon of the 23rd October 
910, while Kakkn, with his four sons and a 
^phew, was cutting and cillecting jowar ears, 
Hakim Singh and Wadhawa Singh, accompa¬ 
nied by a large number of their relations and 
friends, altogether 15 in number, came to th® 
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field, armed with chhavis^ choppers, and fidwcr*' 
and attacked Kakkti and his party, and after 
having beaten them severely and causing 
more or less serious injuries to all of them, 
they oolleoted the jownr in the chadars belong¬ 
ing to the Arains and made off to their homes, 
Mahni, a fifth sou of Kakku, who was at that 
time in Manza Makhi Khurd, was informed 
of the attack on his father and brothers by 
one Bhagtu, potter. Mahni came to the spot, 
accompanied by some fellow villagers, and 
took back the wounded persons on beds and 
ponies to his home. The night was spent 
in attending to the injuries of the wounded, 
and the next morning Mahni went to the 
lamhardar to ask for help. The lambardar, ■nho 
was anxious not to displease his fellow Jats^ 
the attacking party—refused to accompany 
him to the thaua^ whereupon Mahni himself 
went off to make the report, reaching the 
thana at 11 a. m. In the report which he 
made there, he mentioned the names ot seven 
persons out of those who had attacked his 
father and brothers, adding at the same time 
that he had forgotten the names of the rest, 
and that full details would be given later 
by the wounded persons themselves. The 
latter were in due coarse taken off to the 
hospital and all of them recovered from their 
injuries except Kakku, an old man of 60, 
who died in hospital on the afternoon of the 
Slat October. 

The case was challaned by the Police 
nnder sections 325, 326 and 148, Indian Penal 
Code, there being at that time altogether 15 
accused persons, including the deceased 
Hakim Singh. Atar Singh alias Dhannu was 
then absconding. The Magistrate, Lala tiabhu 
Ram, who decided the case, acquitted Jowala 
Singh and Bata Singh and convicted the 
rest, some under sections 326 and 148, Indian 
Penal Code, and others under sections 325 
and 148, Indian Penal Code, and sentenced 
them to varions terms of imprisonment. This 
was on the Slet January 1911. On an 
appeal being preferred by the convicts to the 
Court of Session, the learned Sessions Judge 
by order, dated 19tb May 1911, quashed the 
oouviotions and directed under section 423 
(1) (h) of the Criminal Procedure Code that 
all aoonsed persons, including Bata and 
Jowala who had been acquitted by the Magis¬ 
trate, be committed for trial by the Court 
of Session. As regards the last named ^ 

action was taken by *be learned Judge 



under section l-O.’l (4), Criniln.il Procsdure 
Code, and cmnniltmejit was ordered on the 
ground that the offence committed by them 
was pmaa/ari'e one of murder and that the 
Magistrate who had tried them, was nob 
competent to try that offence. Iii pursuance 
of the order of the Sesaious .Judge, the appel¬ 
lants now before us were committed by 
another Magistrate, Sardar Sohan Singh, to 
the Court of Session to stand their trial for 
an offence under section 302, Indian Penal 
Code, and as a result, they have all been 
convicted of that offence and sentenced to 
transporalion for life. 

The Brsb contention advanced by Mr. 
Beechey, who appeared for the appellants in 
this appeal (No. 744), was that the order 
of the Sessions Judge directing the com¬ 
mitment of Buta and Jowala Singh, appel¬ 
lants, who had been acquitted by the Magis¬ 
trate Lala Labhu Ram, was illegal, and that 
the subsequent trial of these appellants iu 
the Court of Session was one held without 
jurisdiction. We do nob see our way to 
accept this contention. In our opinion, the 
subsequent trial of Buta and Jowala SIngli 
for the offence of murder was justified under 
sub-section (4) of section 403 of the Criminal 
Procedure Code, notwithstanding the fact 
that they had been acquitted by the Magis¬ 
trate of offences under sections 325, 326 and 
148, Indian Penal Code, inasmuch as, although 
the subsequent offence with which they were 
charged was constituted by the same acts 
which, according to the Magistrate’s finding, 
constituted the offences of which they had 
been acquitted by him, the Magistrate was 
not competent to try the offence of murder 
with which they were subsequently charged. 
The trial of these persons in the Court of 
Session took place after a valid order of 
commitment made under section 213, Crimi- 
Pi*QQ 0 dure Code, and the said order was 
none-the-lesa valid because it was made in 
pursuance of a direction given by the Sessoius 
Judge. We are fortified, in our opinion, by a 
decision of the Bombay High Court reported 
as E 'Ttpc/'OT V Zuii \lanu Dtbri (1), which is 

a case very similar to the present one. I he 
ruling of the Calcutta High Court in B<iiju‘ 
nath Pandey x.Qiiun K.anto. Sldudal (2), which 
was relied upon by Mr. Beechey, has reference 

(1) 6 Bom. L. B. 125. 

( 2 > 20 0 . 083 . 
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to section 436, Criminal Procedure Code, which 
relates to the power of a Sessions Judge to 
order commitment ot an accused person in 
a case in which he has been improperly 
discharged by an inferior Court. It has no 
bearing on the point before us in this case, 
which is one covered by section 403 (4) of 
the Code, as the order by the Magistrate 
which we are considering was one of acquit¬ 
tal and not one of discharge. We accordingly 
hold that the trial of Buta and Jowala Singh 
in the Court of Session was one held with 
jurisdiction, and we overrule the first conten¬ 
tion urged by Mr. Beechey. 

On the merits, the case does not present 
many difficulties, the witnesses for the pro¬ 
secution who have deposed to the assault 
by tbe appellants on Kakku and his party on 
the afternoon of the 23rd October 1910 fall 
into two groups:— 

(1) The four sons of Kakku, namely, Jamna, 
Bhaga, Jamal and Shahab Din, and Kakku’s 
nephew, Dina, and 

(2) five persons who were present at the 
time of the assault in a neighbouring field 
and who are referred to in the judgment of 
the Sessions Judge as the Mahant's party. 
They are Mahant Mukand Das, his chela 
Sewa Das, a Brahmin^ named Jiwan Ram, 
and two Kammu named Nabi Bakhsh and 
Ghoga, Telis. 

The first set of prosecution witnesses give 
full details of the attack by the appellants 
upon themselves and upon Kakku, and, 
taken together, they identify all the appel¬ 
lants. 

It was urged by Mr. Beechey that since 
in thefirst report the namesofonly seven appel¬ 
lants were mentioned by Mahni, those of the 
appellants, who were not named in the report, 
ought not to have been convicted. But 
Mahni was not an eye-witness of the occur¬ 
rence, nor, it seems, was he personally 
acquainted with all the appellants. The 
names of the assailants were given to him 
by his father and brothers, and it is not to 
be wondered at that in his confused state of 
mind, and owing to the mental anxiety be 
was in, he should have forgotten the names 
of some of them; in fact, in the report he 
distinctly stated that he did not remember 
tbe names of some of the persons who bad 
taken part in the assault and that full details 
would be given later by his father and 


brothers. As soon as the Police came to the 
spot for investigation, they examined Kakku 
and his sons, and the names of all the 
appellants were then mentioned to the Police 
and all the details of the assault were given. 
Exhibit P 7, which is a statement made 
by Kakku, deceased, to Amir Ali, Inspector 
ot Police, on the 26th October, contains the 
names of all the appellants, and, in our 
opinion, the omission of the names of some 
of the appellants in the first report is suffi¬ 
ciently explained. There are doubtless some 
minor discrepancies in the statements of the 
first group of prosecution witnesses, but they 
are such as would naturally be found in the 
evidence of truthful witnesses, and they do 
not detract from the substantial truth of the 
prosecution story. 

The second group of witnesses, namely, 
Mahant Mukand Das, Sewa Das, Jiwan, 
Nabi Bakhsh and Ghoga, give direct evidence 
in support of the prosecution, and we agree 
with the learned Sessions Judge that their 
evidence is worthy of belief. The Mahant 
and his party witnessed the assault from a 
distance of about 10 karams only, and we 
see no reason for disbelieving them as regards 
the main details of tbe assault. As the 
Sessions Judge points oat, at least three men 
of this party, namely, the Mahant^ Jiwan and 
Gboga, knew all the appellants before and 
that they had no difficulty in recognizing 
them, as the assault took place in broad 
daylight and no attempt seems to have been 
made by the asaailanis to conceal their 
identity. In the evidence of the Mahant^ wo 
can find no indications of any animus against 
the appellants; the mere fact that he is 
mortgagee of the land of Wadbawa Singh, 
appellant, being insufficient, in our opinion, 
to establish any bias on his part in favour of 
Kakku and his party. No doubt, the Mahant 
and his companions did not intervene in the 
interests of the attacked parly; but this does 
not show that they were not present on the 
occasion, it being quite natural for them to 
have studied their own safety by keeping 
aloof from an infuriated mob of Sikh Jats^ 
who were armed with lethal weapons. Both 
groups of prosecution witnesses state that 
some of the appellants were armed with 
chhevis^ others with choppers^ and the rest with 
dangs\ and tbe medical evidence on the 

record shows that sharp-edged instrument^ 

. . • . . 
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i?®re used by tbe assailants. lu our opinion, 
tbe evidence for the prosecution is amply 
sufficient to establish the participation in 
tbe assault of all the appellants before us, 
the only doubt being as regards the presence 
of Atar Singh alias Dhannu on the spot. 
There is considerable diversity in the evi¬ 
dence as to his presence there; about five of 
the witnesses, namely, Jaranu, Mukand Das, 
Glhogu, Nabi Bakhsh and Sewa Das, state 
that Dhannu was not present on tbe occasion; 
while five others, namely, Bhoga, Jamal, Dina, 
Shahab Din, and Jiwan Ram say that be 
was present. Of the last named five witnesses, 
the evidence of Jamal and Shahab Din is 
unsatisfactory on the point. Jamal did not 
mention Dhannu before the Committing 
Magistrate; while Shahab Din contradicted 
himself as regards his presence in his state¬ 
ment before the Sessions Judge. We think, 
therefore, that on evidence such as this it 
cannot be held proved beyond reasonable 
doubt that Atar Singh alias Dhannu, partici¬ 
pated in the assault on Kakku and his 
companions; and, giving him tbe benefit of 
the doubt, we accept his appeal and acquit 
him. 

As regards the remaining appellants, we 
hold that their presence on the occasion in 
question is fully established, and that they 
took part in the assault on the Arains. 

The next question for decision is whether 
these appellants have been rightly convicted 
by the learned Se-ssions Judge of the offence 
of murder under section 302, read with 
section 149, Indian Penal Code. In con- 
nection with this part of the case, we think 
that there is considerable force in Mr. 
Beecbey’s contention that the medical evi¬ 
dence on the record shows that there was no 
intention on the part of the appellants to 
oanse the death of Kakku or to cause such 
bodily injuries to him or to any of his com¬ 
panions as the assailants knew were likely 
to resnlt in death. A fall description of the 
injuries found on the persons of Kakku and 
his sons and nephew is given in the evidence 
of the Sub-Assistant Surgen, Paqir Chand, 
and Assistant Surgeon, Chaman Lai, and 
althongb it appears from that evidence that 
sharp-edged weapons were used by the 

appellants, they do not seem to have been 
used with any great force, or with a reckless 
disregard of consequences. On the person 
pf KakkU} no incised wounds were discovered; 


the injuries found on him had been caused 
by blunt weapons. The cause of death was 
the fracture of the skull with bietnorrliago 
and consequent pressure on the brain. Two 
of his ribs were also broken. He lived far 
about five days after the assault; and it would 
seem from the medical evidence that it was 
only the head injury tliat proved fatal. The 
injuries caused to the .sons of Kakku do nob 
appear to have been very serious. .Jaranu 
sustained one grievous hurt, the result of 
an incised wound; Shahab Din and Jamal 
had only slight injuries, all of them amount¬ 
ing to simple hurt; Bhoga had three incised 
wounds and one injury caused by a blunt 
weapon which amounted to grievous hurt; 
while Dina received four incised wounds, of 
which three constituted simple hurt and one 
grievous hurt. The Sessions Judge does not 
seem to be right in saying that the medical 
evidence hardly does justice to the 
injuries caused to Bhoga Those injuries 
are fully described by the Sub-Assistant 
Surgeon, Faqir Chand, and the fact that a 
year afterwards, the Sessions Judge saw huge 
scars on Bhoga’s body is insufficient to show 
that he had received the wounds indicated 
by those scars on the occasion when he was 
assaulted by the appellant. He is nob a 
man of very good antecedents, and it may 
well bs that he has been a participant in 
many a fight or affray, and that some of the 
scars on his person were the remnenbs of 
the injuries he had received on those occasions 
at the hands of other people. 

On tbe whole, we think that the appel¬ 
lants, though they were armed with sharp- 
edged weapons and dangs, did not use them 
with the intention which it was necessary 
for the prosecution to establish in order 
to bring their case within the purview of 
section 300, read with section 149, Indian 
Penal Code, and, in our opinion, they should 
have been convicted under the second part 
of section 304 only. We agree with the 
learned Sessions Judge that all the appel¬ 
lants assaulted Kakku and his companions 
in prosecution of a common object, which was 
to prevent them by force from taking away 
the produce of the laud of which they were 
in rightfol possessioc; that they (the appel¬ 
lant) constituted an unlawful assembly, and 
that the offence committed under section 304, 
part 2, by the members of that assembly who 
caused the fatal injury to Kakku was such 
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a 3 the members of that assembly knew to 
be likely to be committed in prosecation of 
their common object. Each appellant is, 
therefore, guilty of an offence under sec- 
tion 304, part 2, read with section 149, 
Indian Penal Code, and we alter the con¬ 
viction of each to one under the aforesaid 
section. As the assault was committed under 
circumstances showing utter defiance of law 
and authority, we think tliat the maximum 
punishment provided in the section should 
be awarded to each of the appellants, and 
we accordingly sentence all the appellants 
(except Attar Singh alias Dhannu who is 
acquitted) to undergo rigorous imprisonment 
for 10 years including three months’ solitary 
confinement, and to pay a tine of Rs. 100, or 
in default, to undergo further rigorous im¬ 
prisonment for one year each. Out of the 
fines, if realised, half the amount shall be 
paid to the complainants, namely, Jaranu, 
Shahab Din, Jamal, Bhoga and Dina in 
equal shares. 


PUNJAB CHIEF COURT, 
Criminal Revision Petition No. 652 of 1912, 

October 12, 1912. 

Present: —Mr, Justice Robertson. 
BAGGU MAL— AccosBii — Petitioner 

versus 

EMPEROR— Respondent. 

Procedure Code (Act V of 1893), .s. 520 fSj 
— Transfer-^ilagistrale’s duty—Full opiyortunity not 
given—Proceedings void—Sufficiency or inefficiency of 
reasons by whom to be decided—Proceedings under sec- 
tion 110, CrimiHrd Procedure Code, whether can he 
transferred. 

After au application for transfer has been made 
under section 526 (.8;, Criminal Procedure Code, a 
Magistrate is competent to hear and record all the 
evidence for the prosecution, if ho considers that the 
grounds sot forth as reasons for the transfer are in¬ 
sufficient and unlikely to be acceded to by a superior 
Court. But when the evidence for the prosecution is 
completed, it is the bonndeu duty of the Magistrate, 
irrespective of the sufficiency or insufficiency of the 
grounds set forth for transfer, to allow a fair and 
reasonable opportunity to the accused to apply for a 
transfer before calling upon him for his defence. 

It is for the High Court, and not for a Magis¬ 
trate to decide, whether the grounds set forth for 
a i.rensfer are good or not. 

Unless full opportunity is given to an accused who 
has made an application for a postponement of the 


case in order to enable him to apply for transfer 
before ho is called upon for his defence, the proceed¬ 
ings are void. 

This was a case under section 110, Criminal 
Procedure Code, and the High Court directed it to 
bo transferred from the District Magistrate to another 
Magistrate. 

Petition, under sections 439 and 435 of the 
Ciiminal Procedure Code, for revision of the 
order of the Sassioos Judge, Perozepore 
Division, dated the 22nd April 1912, confirm¬ 
ing that of the District Magistrate, Feroze- 
pore, dated the 7th March 1912, ordering 
the petitioner to furnish a bond in the sum 
of Rs. 3,000 for a period of three years 
jointly and severally. 

Mr. Beechey, for the Petitioner. 

Lala Mul Chand, for the Goverument Ad* 
vocate, for the Respondent, 

JUDGMENT.—In this case, it is necessary 
to consider one question only, and that is 
whether it is nob necessary to quash the 
whole proceedings in view of the illegal 
refusal of the Magistrate trying the case, 
to grant an adjjurnment to enable the ac¬ 
cused to move this Courb for a transfer, 
under section 526 of the Code of Criminal 
Procedure. Iii regard to this application, the 
District Magistrate has made the following 
reraai ks:— 

“Similarly, is the application under sec- 
lion 526, Criminal Procedure Code. That 
application was put in at Mamdot, when I 
heard the case on the spot. 1 was able to 
tell his Counsel that [ had bad no share in 
ordering the inquiry or in takirg part in it, 
and Mr. Whistler, Assistant Superintendent 
Police, showed that Baggu Mai had known for 
more than a month that he was to be sent 
up under section 110, Criminal Procedure 
Code. He was, therefore, in no way preju¬ 
diced, and my order was one rejecting the 
application at that the initial stage of pro¬ 
ceedings, as it was intended to defeat the 
local inquiry, which I had arranged to make 
on the spot, where the trnbh coaid more 
readily and easily be obtained. Since then, 
though a farther date was given at Jalalabad, 
and again here, Counsel has taken no step 
to make the application to the Chief Court 
and I, therefore, consider any further ad¬ 
journment unnecessary. I would remark 
that Bsggu Mai has throughout had the 
services of Counsel, and po effort has been 
spared to try to discredit the evidenoe.*’ 
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The fftots of the case, which it ia neoaasary 
to state for the purposea of thia order, are fe .v 
and simple. Oq the 26th February last, a 
notice was issued to cue Ilasrfira Mai to show 
cause why the said Bagrgii Mai should not be 
called upon to give security to be of good 
behaviour, under section 110 of the Criminal 
Procedure Code. This summons was served 
upon Baggu Mai at Ferozeporo on the 
evening of the 27th February for liearing at 
Mamdot on tlie 29t»h. Immediately when the 
case was called on for hearing on the 29t)i, 
au appUoation was put in by the Pleader 
for the accused, under section 526 (S), Cri¬ 
minal Procedure Code, asking that the 
Magistrate, who was Magistrate of the Dis¬ 
trict, would either transfer the ca«e himself 
to some other Magistrate in the Oistric*., or 
would allow an adjournment to enable the 
accused to apply to this (3oart for transfer. 
The Magistrate proceeded to inquire what the 
grounds for transfer were, and cjusidering 
them insufficient in his opinion, he decUne l 
to accede to the request of the accused, would 
not transfer the case to another Magistrate 
and did not allow any opportunity to the 
accused to move this Court. On the con¬ 
trary, he proceeded to hear the evidence for 
the prosecution on the 29th. He then ad¬ 
journed the case for hearing to the 4t.h 
March. That day being apparently devoted 
to the Horse fair at Jalalabad, the case did 
not come oo; it was, however, taken up on 
the 5th March, certain of the accused’s wit¬ 
nesses were heard on that day, an adjourn¬ 
ment to hear other witnesses, who had been 
summoned through Court bat who had not 
appeared was refused, and tlie case was set 
down for orders on the 7th March, upon 
which date the accused was called upon to 
furnish security. Other irregularaties are 
complained of, and some undoubtedly appear 
to have occurred, bub I confine ray attention 
to the question above stated 

Now, it appears perfectly clear that no 
opportunity whatever was accorded to the 
accused to make an application to this Court. 
Under section 526 (8), the Magistrate was 
perfectly competent to hear and record all 
the evidence for the prosecution if he con¬ 
sidered that the grounds which were set 
forth as reason for the transfer were insufficient 
and anlikely to be acceded to by a superior 
Court. But when the evidence for the prose- 
QUtion besn completed, it was the bounden 


duty of the Magislrato under the law, to 
allow a fair and reasonable opportunity to 
t)io accused to apply for a transfer before 
calling upon him for his defence. It was 
then for this Court, and not. for the Magis¬ 
trate hitusolf, to decide whether the grounds 
set forth for a transfer were good or not. 
That no sucli opportunity was afforded is 
perfectly obvious. The case only came on 
for first hearing on the 2 iMi February. Qa 
the let, 2ml, Svd and 4th March, the Court 
did not sit, tliese days being one a Sunday 
and the other.s holiday.s, on the 5th further 
evide.ice was taken and judgment was 
given on the 7th. All the authorities agree 
that uule.ss full opportunity is given to an 
accused, who lias made an application for a 
posi pouemenfc of tlie case iu order to enable 
him to apply for transfer before he i.s called 
upon for his defence, the proceedings are void 
and must be quashed. Some of the rulings go 
farther and alBrra that even though abundant 
opportunity has been given to apply for such 
a transfer, if the provisions of the law are 
complied with iu the letter and an applica¬ 
tion has been made before the commence¬ 
ment of the hearing, it is imperative that an 
adjournment should be made in order to give 
an opporbanlty to the acoosad to make the 
desired application for transfer. Bat, be 
that as it may, the authorities quoted below 
are quite unanimous that unless such an 
opporc-unity has beeu given, the proceedings 
are void and must be quashei The ouly 
aithority of this Court which was quoted to 
me lkI‘nperor v. AU R'lta Skah (1)1 is very 
emphatic on the point. The other authorities 
u.ve Joh'iruidin Sarkir v. E'npero>' (2), Kali 
Oharan Ghose v. E-nperor (A), i Empress 

V. Virasami (4); Dhone Knsto Samanta v. 
Empsror (5). 


It is not nace.ssary to disease the judg¬ 
ment of the learned Sessions Judge, much 
of which is irrelevant. It is clear that he 
has misunderstood the effect of the rulings 
quoted. The attenti on of officers trying cases 
for security, under section 110, may well 
be called to Sher Zaman Shah v. Queen- 
Empress (61 and ^ur-uii-Ein alias Kada v. 
Emperor (7), 

(1) 24 P. L. E. 1904; I Or. L, J. 109. 

(2) 31 C. 715; 8 O. \V. N. 910. 


(3) 33 a 1183; 10 C. V7. 793j 3 0. L. J. 637- 3 

Cr. L. J.477. (4) 19 M. 375. ’ 

(5) 6 C. W. N. 717 at p. 7l9. 16) 10 P. R. 1899 

(7) 27 P. B. 1903 Cr.j 21 P. L. B. 1904; 1 Or- L, J. 99 
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It is clear that the Magistrate acted il- 
egally in this case in not allowing to the 
accused any reasonable opportunity to prose¬ 
cute his application for transfer in this Court 
before calling upon him for his defence, and 
that this illegality is one which vitiates the 
whole proceedings. I accordingly quash the 
proceedings and the order of the District 
Magistrate, dated the 7th March 1912 and 
return the case for a re-trial. Under the cir¬ 
cumstances, I direct that the re4rial shall 
take place before another Magistrate. 

Case returned. 


BOMBAY HIGH COURT. 

Criminal Revision Petition No. 123 of 1912. 

July 11, 1912. 

Present :—Sir N. G. Chandavarkar, Kt., 

Ag. Chief Justice, and Mr. Justice Batchelor. 

EMPEROR— Prosecutor. 

versus 

KISAN KEVJI— Accused. 

Criminal Procedure Code (Act V o/1898), s. 110— 
Proceedings initiated under the section must he disposed 
ofhythesame Afagistratc—Casc cannot be sent up to a«- 
other Magistrate—Bombay Regulation Xll of 1827, 
8.27. 

Proceedings binder section 110, Criminal Procedure 
Code, should be disposed of by the Magistrate before 
or by wh{)m they were initiated. The Code reepires 
that he should pass the final order himself either 
discharging or taking security from the accused. 

Therefore, whore a 1 st class Magistrate, before whom 
proceedings under section 110, Criminal Procedure 
Code, were initiated recorded evidence in the case and 
then sent it up to the District Magistrate who, acting 
under section 27 of Bombay Begulatiou XII of 
1827, placed certain restrictions upon the personal 
liberty of the accused : 

Held, that the 1st class Magistrate had no jurisdic¬ 
tion to send up the case to the District Magistrate 
and the latter had no jurisdiction to dispose of it. 

Mr. S. S. Patkar, for the Accused. 

Mr. O. S. Kao, Government Pleader, for 
the Crown. 


The Code requires that he should pass the 
final order himself, either discharging or 
taking security from the accused. 

The District Magistrate, to whom the case 
was sent up by the first class Magistrate, 
assumed juriadiclioo under Regulation XII 
of 1827 and has passed an order placing 
csrtain restrictions * upon the personal liberty 
of the petitioners. 

Whether, if the District Magistrate had 
passed such an order independently of the 
proceedings under section 110, it would have 
been legal is nob the question before ns now. 
Bat the proceeding having been initiated 
under section 110, the Magistrate before 
whom it was initiated ought to have himself 
disposed of it. The District Magistrate had 
no jurisdiction to dispose of it. 

On this ground, the District Magistrate’s 
order must be quashed and the proceedings 
sent back to the Magistrate, first class, to 
be dealt with and disposed of according to law. 

Order quashed. 


* The District Magistrate’s order against the aocus 
ed was to the following effect: 

“Whereas in the interests of the public peace and 
order it is desirable to keep a watch over your move¬ 
ments, the following instructions are hereby issued 
to you: 

(а) You are required to attend the roll-call once 
in the morning and once in the night at the Polico 
Chowri Borad before the Police Patil and should not 
leave your house after sunset and before snnrise. 

(б) You are forbidden to leave the limits of your 
village without the permission in writing of the 
Police Patil of your village. Such permission shall 
stato the period for which you intend to absent 
yourself from your village and the place you propose 
to visit and the purpose of your visit. 

(c) And you are hereby warned that in the event 
of your failing at any time to comply with any order 
given above, or if you absent yourself from your 
village beyond the period covered by the perraisson 
granted under danse (5), or if you are found in any 
town or village other than which you are permitted 
to visit, you render yourself liable to be punished 
with simple imprisonment for a period not exceeding 
six months.” 


JUDGMENT.—The proceedings in this 
case were initiated under section 110 of the 
Code of Criminal Procedure and the Magis¬ 
trate who initiated them ought to have 
disy-jsed of them himself; but instead of 
doiug 60, he sent up the case to the District 
Magistrate for action under Regulation XII 
f.f 1827. That he bad no jurisdiction to do. 

^ Knvbrnir Univerj*** 

^lo. - --... .«•««....... 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Pktition No. 158 ok 1911. 

Pebrufiry 8, 1912. 

PresaM?:—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. 0, 

GAJI valad LALDINO—Ai'PLIcani' 

versus 

JUMANSHAH valad GHULAM HUSEIN 

AND OTHERS — OPPONENT. 

Criminal Procedure Code (.4c7 I* «>/ ISDK), v. 202, 
scope of — Prelimiiinrij in'iuinj—(trdcr after issue of 
process —Judicin^ order —Construction. 

An order under section 202, Crimiiml IVocoiUiro 
Code, is ono by virtue of which the M:\t?i3truto 
decides to postpone issuing process against tlio ac¬ 
cused. 

Such an order can only bo passed after recording 
reasons in writing. 

An order for holding a proliiniuury impiiry under 
section 202 cannot bo p.assed, after process Inis been 
issued against the accused. 

If a judicial order can bo construed as citlier legal 
or illegal, the coustructiou that makes it legal must 
prevail. 

Mr. Achalsing M. Advxnii for the Ap¬ 
plicant, 

Mr. T. O. Elph{nstoHf for Opponent No. 1. 
The Puhlic Prosecutor^ for the Crown. 

JUDGMENT.—The applicant filed a 
complaint against the opponents of an 
offence under section 498, Indian Penal 
Code, on the 26th April 1911, before the 
Magistrate, second class, Garhi Yasin. The 
Magistrate held an elaborate preliminary 
inquiry, examining all the witnesses cited by 
the complainant and dismissed the complaint 
on the 17tli May. 

Against this order of dismissal, the 
applicant applied in revision to the Addi¬ 
tional Sessions Judge who ordered further 
inquiry. 

For the purpose of this farther inquiry, 
the case was referred to the Sub-Divisional 
Magistrate, Shikarpur, who, on the 14bh 
September, made the following order : — 
Sammons to issue to accused and wit¬ 
nesses for September 29th, 1911, on payment 
of process fees. ” 

Accused’s summons were issued to the 
opponents to answer the charge preferred 
against them under section 498, Indian 
Penal Code. Nevertheless the Magistrate, 
on the 29th September 1911, elected to bold 
a preliminary inquiry under section 202 


and this was contiimed in revision by the 
Additional Sessions Judge. 

The applicant applies in revision that this 
order of confirmation to proceed under 
section 202 should be set aside. 

Now, it luny be conceded that the order 
of the Additional Sessions Judge for 
further inquiry did not restrict the Magis¬ 
trate to any particular course of action. 
But, apart from this order, it seems to us 
quite clear, both in law and on the merits, that 
the Magistrate should not have proceeded 
under section 202 . 

The order under section 202 is one by 
virtue of which the Magistrate decides to 
postpone issuing process against the 
accused. The order is one that can only 
be passed after reasons to be recorded in 
writing. See also Sind Criminal Circular, 
page 63, of I^lagisterial Procedure. Here 
the Magistrate recjrded no reasons and did, 
as a matter of fact, issue process. There¬ 
fore, on the 29th September, the case had 
passed the stage at which the Magistrate 
could exercise the option of holding a 
preliminary inquiry. Mr. Raymond contends 
that by the issue of process, the Magistrate 
did not intend to exercise a discretion not to 
proceed under section 202, But, if that 
were so, the summons issued to the accused 
were illegal and if the order of the 14th 
September can be construed as either legal 
or illegal, the construction that makes it legal 
must prevail. 

Again, all the witnesses for the complainant 
had already been examined by the 2 ad class 
Magistrate—it was surely then a futile 
proceeding to record all this evidence over 
again under section 202. Nor was there 
any object in so doing for the accused were 
present in Court and ready to answer to 
the charge. The procedure adopted by the 
Magistrate involved not only a waste of 
the complainant’s money but also a serious 
waste of public time. If, in the course of the 
trial, the charge appeared to be unfounded, 
the Magistrate could at any stage of the 
case have discharged the accused under 
section 253 {2). 

We accordingly reverse the order of the 
Magistrate ordering a preliminary inquiry 
under section 202 and direct him to proceed 
with the trial of the case. 

Order reversed. 
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STND JUDICIATi COMMISSIONER’S 

COURT. 

Criminal Appeal No. 21 of 1912. 

March 25, 1912, 

Present: —Mr. Crouch, A. J. C., and 
Mr. Hayward, A. J. C. 

EM PE RO R— Prosscctor 
versus 

CHAGAN RAJARAM and others— 

Appellants 

Jury — Chnyje — Misdirection—Death caused by 
injury nith tveaiion—Oaiission to put rase of yrevions 
hurt before Jury—Penal Code ALI'<>/ISfiO), 

304 (2), 320 (S). 

Where deatli has been causod by a blow with 
a weapon, tiiat docs not necessarily su;j"ost au 
intention to cause such bodily injury as would, in 
the ordiuai'y course of nature, cause death, and it is 
presumed, in the accused’s favour, tliat lie had no 
knowledge that the injury which ho intended to 
cause was likely to cause the death of the person 
injured. In such cases, if the circumstances are 
such that au intention merely localise liurL dangerous 
to life might not unreasonably be inferred, the Jury 
should be directed that it is open to them to lind 
the accused guilty of the lesser ofTeiiec, namely, 
of causing grievous hurt under section 320 (.8) of 
the Penal Code. 

Section 304 (2) is not appropriate to a case where 
there was a deliberate intention to inflict bodily 
injury to the person whose death resulted from such 
injury. 

Mr. P. V, Mclnerney,ior the Appellants. 

The Public Prosecutor, for the Crown. 

JUDGMENT.—Appellants were convicted 
by a Jury, by a majority of three to two, of 
an offence under section d04(l), Indian Penal 
Code. Thelearned Judicial Commissionerin his 
judgment stated that his view of the evidence 
appeared sufficiently from the comments that 
he had made on it in the course of his charge 
to the Jury, that it was quite possible that 
Jivi, one of the eye-witnesses, may have seen 
the accused committing the assault and that 
he could not, therefore, assert affirmatively 
that the verdict involved such a clear 
miscarriage of justice as to necessitate a 
reference to the High Court. He found all 
the accused guilty and sentenced accused 
No. 1 Chagan to seven years’ transportation 
and accused Nos. 2 and d to five years’ 
rigorous imprisonment each. 

In the course of his summing up, the 
learned Judge pointed out good reasons for 
disbelieving all four of the alleged eye- 
wiLnesses. 

The case is, therefore, one in which 
it li difficult to avoid a suspicion that 


the Jury were labouring under some misunder¬ 
standing. 

Mr. i^lclnerney, for the appellants, contends 
that there were misdirections by the Judge 
on the following points: — 

(1) The Jury were nob explained the 
difference between the first and second parts 
of section 304, Indian Penal Code, nor were 
they told that the case might bo held to come 
under the second part. 

(2) The Jury should have been informed 
that it was open to them to find the accused 
guilty of giievons hurt, or simple hurt. 

(3) The case of each accused should have 
been distinguished and the Jury should have 
had explained to them the sections dealing 
with common intention. 

The passages in the heads of charge, which 
deal with the law questions involved, are the 
following:— 

“ Law explained” sections 304 and 299 
read and explained to the Jury. 

^ Doctor’s evidence shows that the bodily 
injuries—two wounds and two contusions on 
the head—caused death. You will have no 
difficulty in finding that these injuries were 
likely to cause death. 

“The only question in the case is, were 
the accused the persons who inflicted these 
injuries f 

Now, the story of the prosecution was that 
the deceased was, on the night of the offence 
reciting prayers in a very small temple 
situated in the centre of a compound wherein 
a large number of people reside; that at 
about 2 A, M., the three accused, ail of whom 
have quarters in the compound, came out of 
the house of one of their number, and made 
for the temple; that one of them picked up a 
stone weighing 195 tolas, near the temple, and 
with it struck the deceased several blows on 
the head. The other two were carrying, one 
a small stick, and the other a piece of wood 
shaped like a very small cricket bat, weighing 
30 tolas, used by dhobis for beating clothes. 
The injured man died soon afterwards from 
rupture of one of the meningeal arteries. 

Now, if the assailant intended to cause the 
bodily injury from which death resulted, 
he would have been guilty of murder under the 
third part of section 300, for the Surgeon’s 
evidence is to the effect that the rapture was 
sufficient in the ordinary course of nature to 
cause death. 
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Bat the oharge wan under seobion 304 (1); 
it was merely alleg^ed by the proseoutiou that 
the assailant intended to cause such injury 
aa was likely to cause death; nor was it 
imputed to him that he actually knew that 
the injuiy which he intended to inUict was 
likely to cause the death of the partionlar 
persoD) the deceased. Had such knowledge 
been imputed, the charge would, properly, 
have been of murder (section 300, secnndli/). 
Where, AS in the present case, death has 
been caused by a blow with a weapon, that 
does not necessarily suggest an intention to 
cause such bodily injury as would in the 
ordinary course of nature cause death and it 
is presumed, in accused’s favour, that he had 
no knowledge that tlie injury which he 
intended to cause was likely to cause the 
death of the person injured, and the circum¬ 
stances are such tliat an intention merely to 
cause hurt dangerous to life might not 
unreasonably be inferred, we are of opinion 
that the Jury should be directed that it is 
open to thorn to find the accused guilty of the 
lesser offence, namely, of causing grievous 
barb under section 32 J (S). 

We consider that section 30t (2) is nob 
appropriate to a case where there was a 
deliberate intention to inflict bodily injury to 
the person whose death resulted from such 
injury, but we consider that the omission to 
put the case of grievous hurt under section 
320 (8) to tho Jury was a misdirection. 

We are of opinion also that it should have 
been pointed out to the Jury that as the party 
approached the temple, one was unarmed, aud 
the other two had weapons from which no¬ 
thing more than an intention to cause simple 
hurt could bo fairly inferred, that it was for 
them to determine whether or not the picking 
up of a heavy stone and dealing severe blows 
with it on the head of the deceased was in 
furtherance of the common object of all three; 
and that the omission to point this out to the 
Jury was a misdirection. 

We coDsbter that the misdireebiou on these 
two important points lad to an erroneous ver¬ 
dict. The only question really put to the 
Jury was—did the three accused form the 
party by wbom the assault was committed; 
and their verdict cannot fairly be construed 
as being any thing more than an affirmative 
answer to this question. To this extent, bub 
^ further, we consider we should accept it. 
We cannot treat it as a finding that all three 


accused had a common intention to inflict an 
injury which was likely to cause death or to 
endanger life, for the question whether or not 
they had such common intention was not put 
to them. 

The actual assailant was, no doubt, guilty of 
a vei'y serious offence, but that aeciisod No. 1 
was aucli assailant has not, in our opinion, 
been established beyond reasonable doubt nor 
was it so e.stablislied in the opinion of the 
learned Judge or of two of the Jury. We do 
not, therefore, feel justified in holding that ho 
was the actual assailant. 

We alter the verdict and find all three ac¬ 
cused guilty of an offence under section 323, 
Indian Penal Code, and reduce the punish¬ 
ment of each to six months’ rigorous impri¬ 
sonment. 

Conviction altered-. Sentences reduced. 


BOMBAY HIGH COURT. 
Criminal Revision Petition No. 131 of 1.912. 

July n, 1912. 

Present'. — Sir N. G. Chandavarkar, Kt., 
Ag. Chief Justice, and Mr. Justice Batchelor. 
In re MAHADEV YADNESHWAR 

JOSH I AND OTQERS—APPLICANTS. 

Crimirml Procedure Code (Act V oj 1898J, 19o^ 

Perjury and its abetment during Police investigation of a 
theft case—Theft case ending in conviction—Sanction to 
prosecute, whether necessary—Penal Code (Act XLV 
of L860J, «. 193—Perjury during Police investigation. 

The petitioners were placed for trial before a 
Magistrate unaer section 193, Indian Penal Code, 
for making and abetting the making of certain false 
statements during the Police investigation of a 
theft case which ended in a conviction. A sanction 
to prosecute the pctitionei's for perjury and its 
abetment was not obtained from tho Court which 
had tried the theft case: 

Held, that the sanction of the Court was neces¬ 
sary and without its sanction, the petitioners could 
not be tried. 

Tho words “in relation to an offence” in section 
195 of the Criminal Procedure Code are wide 
ejxough to^ iuclude evidence which was adduced 
before a Court and which was heard by the Court. 

In re Khanderao Teshrvant, 1-1 Bom. L. R. 363; 13 
Cr. L. J. 527; 15 Ind. Cas. 799, followed. 

Orimiual application for revision of an 
order passed by the first class Magistrate 
of Ahmednagar. 

Mr. K. H. Kelkar (with him Mr. G. K. 
Ohitale^^ for the Applicants. 
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Mr G. S. Rao, Governmeut Pleader, for 

JUDGMENT.—We must hold that in this 
case, a sanction is necessary and the offence 

cannot be tried in the absence of a 
from the Court which tried Shelke and 
before which the evidence, which is now said 
to have been fabricated, was adduced. 

The words “in relation to an offence m 
section 195 of the Criminal Procedure Code are 
^ide enough to include evidence which 
was adduced before a Court and which was 

beard by the Court. , • 

That has been the case here and this case 

falls within the line of the decision of this 
Court in In re Khamlerao Yeshwant U;. 
Following it, we must bold that the trial is 
void in the absence of a sanction. 

We, therefore, set aside the proceedings 
before the Magistrate and direct him not 
to try the case as he has no jurisdiction to 
try it for want of the requisite sanction. 


(1) U Bom.L. 11. 362j 13 Cr.L. J. 527; lo lud. Cas. 
9. 


IMPERATOR V. KHOSHALPAS. 

JUDGMENT.—The dictum of the Sessions 
Judge that a witness who deliberately gives 
false evidence, but who, when confronted with 
incontestable proof of its falsehood then 
admits it to be false, ought not to be pro¬ 
secuted for perjury, is one that cannot be 
approved. 

In the present case, the accused de¬ 
liberately denied that his daughter was 
married to the son of the person in whose 
favour he was called as a witness. This 
was not a matter in regard to which he 
could have made any mistake. Indeed, in 
his statement next day he did nob suggest 
any mistake but admitted the offence and 
asked to be excused. I must, therefore, 
set aside the acquittal by the Sessions 
Judge, and find the accused guilty of an 
offence punishable under section 193, Indian 
Penal Code. 

As to sentence, it is urged on behalf of 
the accused that he is an elderly man of 
50 years of age, and has already under¬ 
gone rigorous imprisonment for 1 month 
and 7 days. The Public Prosecutor does 
nob press for further imprisonment, being 
only anxious to have the correct view of 
the law maintained. In the circumstances, 


I refrain from imposing sentence of further 


MADRAS HIGH COURT. 

Criminal Appeal No. 197 op 1912. 

September 6 , 1912. 

Present —Sir Ralph Benson, Offg., Chief 
Justice, and Mr. Justice Napier. 

The public PROSECUTOR— Appellant 

^ versus 

ARUMUGAM CHETTY—Accosed. 

Deliberate false statement -Prosecution for 
jicrjunj^Pennl Code ("Act XLV of 1860), s. 193. 

A witness, who deliberately gives false evidence 
but w’ho, when confronted with incontestable proof 
of his falsehood, admits it to be false, is guilty of 
perjury. 

Appeal, under section 417 of the Code 
of Criminal Procedure, against the judg¬ 
ment of acquittal passed on the accused 
in Criminal Appeal No, 32 of 1911 by the 
Sessions Judge of Ramnad (C. C. No. 63 
of 1611 on the file of the Joint Magistrate 
of Ramnad). 

Mr. L. S. Vtraragava lyer^ for the Appel¬ 
lant. 

Mr. K, N. Aiya, for the Accused. 


imprisonment. 

The sentence will be one of rigorous 
imprisonment for the period already suffered. 


SIND JUDICIAL C0MM:IS3I0NBR’S 

COURT. 

Criaiinal Report No. 161 of 1911. 

February 8 , 1912, 

Present. —Mr. Pratt, J. 0., and 
Mr. Hayward, A. J. 0, 

1M PE R ATO R—Applicant 

versus 

KHUSHALDAS TOPANDAS— 

Accused. 

Criminal Procedure Code {Act V of 1898), sa. 4 (A)* 
25C — Complaint—Information laid }}y Police Offieer 
Police report — Compensation — Bombay District Muni¬ 
cipal Act (IV of 1890), ss. 51, 68 (c). 

The definition of complaint in section 4 (h) of the 
Criminal Procedure Code excludes only such Police 
reports as are made under section 173 after the con¬ 
clusion of the Police investigation. 

Ahmad Khan v, Empror 5 S. L, R. Ij 12 Or. Ii. 
J. 92} 2 Ind. Cas. 492, relied upon. 
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Where a PoUoe officer lays an information against 
a person under seotion 61 or section 03 (c) of tho 
Bombay Distriot Police A.ot, snoh information is a 
complaint within the meaning of section 4 (h), Oriini. 
nal Procedure Code; conipensatton can be awarded 

against the Police officer, if tlie case is fri 7 oIous or 
Texatious. 

Bmpsrorv.Stttia, 26 B. 130; 3 Born. L. R. 68G, fob 
lowed, 

Qu«9n Empress y. Sakar Jan Mahomed, 23 B. 934. 
dissented from, 


Mr. TVadAumaZ Oodharam, for the Accused- 

The Public Prosecutor, for the Orowa. 

JUDQ-MEN^r.—The District Magistrate, 
Sakkur, has reported to this Court a pro- 
oeediog of the City Magistrate under section 
250, Oriminal Procedure Code. 

The City Magistrate has fined, under 
section 250, a Police officer who had laid a i 
information before him under section 68 (c) 
of the Bombay District Police Act. 

The District Magistrate refers to the case 
of Queen Smpress v. Sakar Jan 'Mahomed (1) 
bat that case has been overruled in the 
case of Plnperor v. Sada (2), which, wa 
think, has been rightly decided. The 
information laid by the Police officer was 
in the form of a complaint and prayed for 
issue of process against the acaused. No 
doubt the definition of cemplaint in tho 
Code exclndes a Police report. But the 
Police report here referred to is a report 
made under section 173, Criminal Pro- 
cedore Code, after the conclusion of the 
Police investigation—see Ahmedkhan v. 
Stnperor C3). The Police office is empowered 
under section 51 of the Bombay District 
Police Act to lay an information as such au 
information is a complaint within tho 
meaning of section 4 (h) of the Code. The 
Magistrate, therefore, had jarisdiction to 
impose a fine if he decided that the exse was 
frlvolons or vexations. 

Wo, therefore, decline to interfere. 


,, ^ „ Interference declined. 

1) 23 B. 934. 

2) 26 B. 160; 3 Bom. L. R. 586. 

(3) 5 8. L. R. 1; 9 lud. Caa. 492; 12 Cr. L. J. 92. 


I 



MADRAS HIGH COGRT. 
Grihimal Rsvfsio.v Case No. 41 op 1912. 
Criminal Revision pBriTio.v No. 42 1912. 

October 2, 1912. 

Present'. — Mr. Justice Ayling and 
Mr. Justice Napier. 

T. KAMAL KCrTy and others — 
SsjOND Pautt No3. 2, 3, 4 and 6 —Petitioners 




UDAYAVARMA RAJA VALIA RAJA op 
CH iRAC^AL— Piasr Partt—R espONOBNr. 

iVoce<Z«rc Code (Act V o/1898), ss. 14 
439, oZl^Rcmsion-^Charter Act, s. 15-Jurisdiction- 
Interference bij High Court. 

A petition does not lie under seotion 439, Criminal 
Prooodixro Code, to revise proceedings under sec- 
tioii I4i> of tho Code- 

Tlio words in section 439. “the record of wliicli 
has been called for by itself," are not limited to 
cases whore the High Court acts say motu. They 
are not used iu coutradistinotion to “ which otherwise 
comes to its knowledge’’ but as contrasted with 
which has been reported for orders" they have 
roferonoe to the recognised channels by which tho 
High Court becomes soiised of the case; that Is to sav 
either by calling for tho records itself or by havln" 
the case reported to it under section 433 by a 
Sessions Judge or a District Magistrate who has 
himself called for tho records under section 435 
In either case, tho Court is acting both of its own 
motioa and on petition. 
room for the reading of 
comes to its knowledge" 
petition. 

Hurbulluhh Karain Sinah 

Sin?h, 2o C. 183; 3 C. W. N. 49; Jajomohan Pal v. Ram 

Kumar Cope, 28 C. AIQ, Lokc Nath Saha Chowdhru v 

Nidu Biswas, 29 C. 382; 6 0. W. N. 439 and Khosh 
Mahomed Sirkar v. Nazir Mahomed, 33 C. 352 TF B V 
2 0. L. J. 259; 9 C. W. N. 1059; 2 Cr. L.'j.'63?! 
Maharaj Tewari v. Harcharan Rai, 26 A. 144; A. W. 
N. C1903) 212; Jhingai Singh v. Ram Partap 31 A 
150;6A. L. J. ll3;9Cr. £j. J. 332; 1 Ind. Cas. 432* 

In 24 B. 527, In re, Pandurang 

Oovind, 2o B. 179, referred to. 


There is, therefore, no 
tho words ’’otherwise 
as having reference to 

V. Luchmeswar Prosad 


The words "or otherwise comes to its knowledge” 
in seotion 419 have no reference to any power outside 
the Criminal Procedure Code. 

Nobin Kristo Mookerjee v. Russick Lall Laha 10 C 
268, approved. ’ 

Under section 15 of the Charter Act, it has never 
been customary to interfere except when it can be 
said that the Magistrate’s order was passed without 
jurisdiction. 

Bhaskaruni Kesavarayadu v. Bhaskaruni Ohalap- 
triyadu, 31 M. 318; 18 M. L. J. 343; 8 Or. L. J. 205- 4 
M. L. T. 301; lUid v. Richardson, 14 0. 361; Hurhul- 
luhh Narain Singh v. Luckmesioar Prosad Singh, 26 C, 
188; 3 C. W. N. 49; ifa/wdeo Kunwar v. Bisu* 25 A. 
637; A. W. N. (1903) 102; In re Pandurang Qovind. 
24 B. 627, referred to. * 


The failnxe by a Magistrate to comply with any 
provision of the Code as to his preliminary proce* 
dure does not destroy his jarisdiction to take action 
nader the Code. 
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Xusscru-anjca Pcf-tonlee v, Meet' Mijnoodcen Khnn 
wallu<l 2Ieer Suhroodccn Khnn Bahadur, 6 M. I. A. 
134, explained. 

Sithramanin Aiyar V. Kina-Einperory 25 II. Gl; 11 
M. L. .1. 233; 3 Bom. L. R. 540; 5 C, W. N. 8G6; 28 I. 
A. 257 (P. C.); Khofth Mahomed Sirhir v. Xn:.lr Ma¬ 
homed, 33 C. 352 (F.B.); ro.-oiha KuUn v. CkiHa Iliria, 
4 M. L. T. 213; 8 Or. L. J. 399; Saijid Mahomed Qhouse 
Sidiih V. Snyid Khndir Badshmv Sah ih, 16 M. L. J. 14G; 

3 Cr. L. J. 487: In the matter of Chinna}ypudaijan, 30 
M. .548; 3 M. L. T. 18; 7 Cr. L, J. 28, lefcrreil to. 

Scmbh'i —Sucli iiTegnlarity would be covered by 
scctioji 537, Criminal Procedure Code. The 
cssenti.il requisite to give a Magistrate jurisdictioa 
under section 145, Criminal Pioccdiiic Code, is that 
he must bo satisGed from information of sotno 
sort that a dispute exists likely to cause a breach of 
the peace concerniug land or water or the boundaries 
thereof in his jurisdiction. Once he is so satisfied 
liis jurisdiction is complete and his subsequent 
action must be considered in relation to procedure, 
not jurisdiction. 

PetitioD, under aectious 435 and 439 of the 
C/Ode of Criminal Procedure, praying the 
High Court to revise Uie order of the 
Joint Magistrate of fellicheiry, in Miscel¬ 
laneous Case No. 30 of 1909. 

Mr. T. V. Seshagiri Aiyar, for the Peti¬ 
tioners. 

Messrs. E. U. Osborne and Y. Byru Nambiar^ 
for the Respondent. 

ORDER.—This is a petition put in under 
section 439 of the Criminal Procedure Code, 
asking for revision of an order of the Joint 
Magistrate of Tellicherry in Miscellaneous 
Case No. 30 of 1909 on the 16th October 
1911, passed under section 145 of the Criminal 
Procedure Code. The preliminary objection is 
taken that the Court, in the exercise of its 
revisional powers under the Code, cannot deal 
with orders made under that section and 
reliance is placed on section 435, clause 3, 
which provides that proceedings underChapter 
XII are not proceedings within the meaning 
of that section. It is contended, however, on 
behalf of the petitioners that the Court can 
exercise ils powers under section 439 without 
calling in aid section 435. The point has 
been argued at great length and most ably 
by ilr. Seahagiri Aiyar. He relies on the 
words which otherwise comes to its know¬ 
ledge” in section 439, clause (1), and 
contends that that phrase has reference to 
action taken by tlie High Court on petition 
in contradistinction to action taken when the 
record has been called for '"by itself'* in the 
earlier words of the section which, he con¬ 
tends, in limited to action by the High Court 


suo motu. He farther relies on similar words 
in section 438, which, he argues, entitles a 
Sessions Judge or District Magistrate like¬ 
wise to examine records of proceedings of 
iuferior Magisterial Officers otherwise than 
by calling for the records under section 435. 
He admits that the result of this interpre¬ 
tation of the sections would be that the 
Sessions Judge or District Magistrate cannot 
call for and examine and report for the 
orders of the High Court the records of 
proceedings of inferior Criminal Courts under 
section 144, Chapter XIl and section 176, 
but that he cau, under some power referred 
to as ^otlierwise,” but the authority for 
which does nob appear, get the record with¬ 
out calling for it, and report the case for the 
orders of the High Court under section 438. 
That is to say, that the ordinary channel by 
which proceedings under these sections and 
all other judgments and orders are examined 
by the Sessions Judge and the District Magis¬ 
trate and reported for orders, Is blocked 
up by the Legislature with respect to these 
proceedings, but that those officers can still 
exercise the power of reporting if the record 
omes before them in some other manner not 
explained. Now, this could hardly have been 
the intention of the Legislature. The recog¬ 
nized procedure, by which those Courts 
exercise revisional jurisdiction over the 
proceedings of inferior Courts, isby calling 
for the records under section 43>. The 
Legislature has taken away that jarisdiction, 
presumably intending that these proceedings, 
which are all of a special nature, should not 
be interfered with either by the High Court 
or the Sessions Judge or the District Magis¬ 
trate. These proceedings are none of them 
criminal or punitive. Sections 143, X4ii and 
145 are prohibitive iu the interest of the 
public peace and public good. Section 176 is 
a special section empowering a Magistrate to 
hold an investigation where any person dies 
when in the custody of the Police. We have 
no doubt that the Legislature intended to 
leave action under these sections, where cause 
is shown, to the unfettered discretion of the 
local Magistracy; and we cannot, from the 
use of this word “otherwise” in section 433, 
infer a power in the Sessions Judge and the 
District Magistrate to interfere with such 
orders when they are expressly forbidden by 
section 435 to call for the records. In pur 
opinion, the words in section 439 *the record 
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of whioH has been called for by itself” are 
not limited to oases where the High Ooart 
acts suo motu. It must be borne in mind 
that although when the earlier Criminal 
Procedure Codes were passed, the Legislature 
had ohiedy in view the exercise of revisional 
powers by the High Court and those superior 
officers on inspection of the calendars, it 
recognized as early as 1872 that parties would 
invoke these powers by petition. But, in any 
case, whether the High Court or these officers 
act of their own initiative or on petition, they 
must call for the records and in fact the 
petition invariably asks them to do so in so 
many words. 'Pbe reason why the limiting 
powers are found only in section 435lwiU be 
found on an examination of the history of 
this legislation. 

ActX of 1872 is the first Code after the 
establishment of the High Court. Chapter 
XXII is headed Superintendence and revi¬ 
sion” and begins with section 292 which 
empowers the High Court to issue geoeral 
rules for the keeping of books, etc., by all 
Criminal Courts and for the preparation and 
transmission of any calendars or statements 
to be prepared and submitted by such Courts. 
Section 293 provides that all subordinate 
Courts shall send to the High Court such 
periodical statements or calendars of trials 
held by such Courts as I he High Court pres¬ 
cribes exhibiting the offences charged, the 
offences of which the accused are convicted 
and the sentences or orders passed upon 
them. Section 294 proceeds to lay down 
that the High Court may call forand examine 
the record of any case tried by any Subor- 
dinate Court for the purpose of satisfying 
itself as to the legality or propriety of any 
sentence or order, and the regularity of the 
proceedings of snch Court, and section 295 
gives the same power to the Oouit of Session 
or the Magistrate of the District with regard 
to the sentences, orders and proceedings of 
Subordinatd Courts, These four sections 
obviously set out the machinery for revision. 
The High Court has to make rules for the 
transmission of the calendars by all Courts. 
All Subordinate Courts are then required to 
send certain calendars, such as the High 
Court prescribes, direct to the High Court; 
and if, on the examination of a calendar, the 
High Court thinks that there may be some¬ 
thing illegal or improper about the order, 
tihe next process is to call for and examine 


6 ? 


the reom'd of auoh case. The language used 
in each succeeding aeotiou adopts the language 
of the prior section and it is obvious that 
these sections contain the machinery. Then 
comes section 297, which is practically 
identical with the present section 431, and this 
lays down what the High Court can do 
after examination of the rec)rd. It follows, 
therefore, that the words “called for by itself * 
in section 297 have reference to the whole of 
the powers of revision given by that Chapter 
to the High Court. The last clause of 
section 297 makes it clear that the High 
Court can hear any person either personally 
or by agent in the exercise of its powers of 
revision, which sufficiently indicates that the 
Legislature contemplated that these powers 
would be exercised on petition. It will thus 
be seen that the method by which the records 
came to the High Court was in one set of 
sections, namely, 294, 295 and 296 and the 
power of the High Court to deal with the 
record was in another section 297, just as now 
sections 435 and 43b provide the machinery 
and section 439 gives the power to dispose of 
the record. 

Act X of 1882, the next Code, was practi¬ 
cally the same as the present Code aud 
continued this method of treatment and in 
this Code sections 143, 144 and 176 were 
excluded from the revisional powers. The 
only alteration made by the present Code is 
that orders under section 145 are added to 
those excluded. It seem.s clear, therefore, 
that the language in section 439, “the record 
of which has been called for by itself”, is not 
used iu contradistinction to “which otherwise 
comes^ to its knowledge” but as contrasted 
with ‘which has been reported for orders” 
and that it has reference to the re¬ 
cognized channels by which the High 
Conrfc becomes seized of the ctse, that is to 
say, either by calling for the record itself or 
by having the case reported to it under 
sectiPn 438 by a Sessions Judge or Dlatriob 
Magistrate, who has himself called for the 
records under section 435 ; and whether it 
has called for the record itself or is dealing 
with it where the record has been called for 
by a Sessions Judge or District Magistrate 
and reported to it, in either case the Court 
is acting both of its own motion and on peti¬ 
tion. There is, therefore, no room for the 
reading of those words * otherwise comes to 
its knowledge” as having reference to petition. 
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It caonot be suggested that without those 
words or the word otherwise” ia sectiou 
437, the High Court, a Sessions Judge or a 
District Magistrate could not act on petition. 
When once this is clearly understood, the 
difficulty raised by the omission of the 
Legislature to insert the words “section 439” 
in the exception clause disappears. Section 
435 is the initial power whether exercised 
by the High Court or the Sessions Judge 
or the District Magistrate, and whether of 
their own motion or on petition. When the 
Legislature took away this power, it cut oS 
the jurisdiction of the High Court at its 
fountain head. The machinery, by which 
the High Court became seized of the case 
under the Criminal Procedure Code being 
gone, it was unnecessary to forbid the exercise 
of powers which depended on such seizin. 
This view of the meaning of the sections has 
been uniformly adopted by all the High 
Courts. It ia the recognized practice of 
this Court never to interfere with the 
excepted proceedings under its revisional 
powers, but only under the Charter.— HurbuU 
lubh Narain Singh v. Luchmeswar Frosad 
Singkil)\ Jagomohan Fal v. Ram Kumar Qope 

(2) ; Lohe Moth Saha Gkotvdhry v. Nidu Bi$u'as 

(3) and Khosh Mahomed Sirkar v, Nazir 
Mahomed (4) all clearly establish the view of 
that Court that this jurisdiction of the High 
Court to revise under the Criminal Procedure 
Code is gone. Maharoj Tewari v. Harcharan 
Bai (6) and Jhingai Singh v. Ram Partap (6) 
show that the Allahabad High Court takes 
the same view. And In re Pandurang Qoiind 
(7) and In re Pandurang Qovind (8) lay down 
the same principle. On the above reasoning 
and uniform authority of all thelHigh Courts, 
we hold that a petition does not lie under 
section 439 to revise these proceedings. 

It is next argued by Mr. Seshargiri Aiyar 
that these words otherwise comes to its 
knowledp” might have referenceto the power 
of the High Court under the Charter in the ex¬ 
ercise of its superintendence and that the High 


(1) 2CC. 188; 3 C. W.N. 49. 

<2) 28 C, 416. 

■3) 29 0. 382; 6 C. W. N. 469. 

1oS!2C.--L.“ 

(6) 26 A. 144; A. W. N. (1903) 212. 

r, ® 9 L. J. 382; 1 Ind 

Cas. 762. 

(7) 24 li.527. 

(8) 25 B. 179. 


Court can call for records under tho.se powers 
and then proceed to exercise the powers under 
section 439. The answer to this is that the 
High Court, ia its exercise of its powers 
under the Charter, has never purported to deal 
with cases except where there has been an 
improper exercise of jurisdiction. Further, 
it would be an extraordinary reading of the 
Criminal Procedure Code to suggest that it 
clothed the High Court in the exercise of its 
powers under the Charter with the whole of 
the powers that it can exercise on appeal, 
while at the same time it provided a special 
machinery apart from the Charter by which 
the High Court could exercise those 
powers. 

It has never yet been suggested that the 
Criminal Procedure Code intended to set 
up two different procedures in revision; 
one, the ordinary procedure under section 
435, 4 38 and 439; and another by the 
Charter Act and section 439, Whatever 
these words in section 439 and the word 
“otherwise” in section 438 have reference to, 
it must be some power which the Legislature 
assumed to exist in the High Court, the 
Sessions Judge and the District Magistrate 
under the Criminal Procedure Code. This 
has been expressly decided with reference 
to the words in section 438 in Nobin Kristo 
Mookerjeev. Russic’c Lall haha (9), where the 
Court used the following language at page 
272; "We think that these words ‘or other¬ 
wise’ being words of general import follow¬ 
ing the particular words ‘under section 
435’ must be construed according to the 
usual rule and that they mean not in an any 
other way whatsoever but in any other 
way provided by the Code” and the 
Court declined to accept the contention 
that they gave the District Magistrate a 
power quite, independent of ths power confer¬ 
red upon him in cases in which he has pro* 
ceeded under section 435. We entirely 
concur with this view. That these words 
‘or otherwise” in section 438 of the Criminal 
Procedure Code cannot, of coarse, have refer¬ 
ence to any power outside the Criminal Pro¬ 
cedure Code, is clear from the fact that the 
Code created the Judicial Officers whose 
powers are dealt with therein and that their 
powers must necessarily be found within 
the four corners of the Code. That being 
BO, there is no reason why a wider meaning 

(.9) 1C C. 268. 
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should be ariven to the worda "or otherwUa 
oomes to its knowledge” in section 489 and 
reference sought to be made to the Charter 
to explain their meaning. If the words in 
section 438 are limited to powers to be found 
in the Code, as they must be, the words in 
potion 439 should be similarly limited. 
They are not words which confer a power. 
They are words which save any power that 
exists and it is not nnusnal for statuLos 

to contain saving general words of this 
nature. 

The practical importance of the question 
we have just considered lies in this. If the 
order is open to revision under section 439, 
Criminal Procedure Code, the petitioners may 
ask us to go into the record of the case, at 
any rate, to the extent of considering whe* 
fcher there is evidence to support the Magis- 
trate’s conclusion, or whether any grave 
irregularity in procedure has besn committed, 
aud to bear such facts in mind in deciding as 
to whether to interfere or not. Of course, the 
power of interference in revision is discre¬ 
tionary; but under section 439, the advisabi¬ 
lity of interference would be determined on 
the same consideration as in an ordinary 
criminal case. 

Under section 15 of the Charter Act, on 
the other hand, it has never been custom¬ 
ary to interfere—certainly in cases of this 
class—except where it can be said that the 
Magistrate’s order was passed without 
jurisdiotioD. This is most clearly laid down 
by a Bench of this Court in Bhas\aruni Kesa- 
varayjdu v. Bhaskaruni Ohalapatriyadu (10), 
where their Lordships say: "The Magistrate 
had jurisdiction to act under section 145, 
Criminal Procedure Code and this Gourt has 
no iunsdiction to interfere.'* 

Our attention has been drawn to a single 
case, in which interference has been exercised 
on other grounds— ffeid V. Richardson (ll). 
In that case, no doubt, the High Court found 
that the Magistrate had jurisdiction; but, 
neTertheless, went into the merits of the case, 
decided that an order under section 146, 
Oriminal Procedure Code, was the proper 
order to be passed, and not that passed by 
the Magistrate under section 145, and dis¬ 
posed of the case accordingly. In so doing, 

(10) 31 M. 318; 18 M. L. J. 34,3; 8 Cr. h. J. 205; 4 
M. L. T. 301. 

ai) U 0. 301. 



tiiey placed it on roconl that they worn 
departing from tlio usual oouih(» ami jiistifiod 
the departure on the unusual oii- mmstanncs of 
the case. We cannot attaoli much importanoa 
to an isolated instance of this kind in the 
face of the otherwise uniform practice to tlio 
cantrary ; and we may say at once that we 
can discern no exceptional circumstances in 
the case before us which would justify 
departure from the usual course. In a later 
case of the same Court, Btirhullubh Narnin 
i^ingh V. Luchmeswnr Prosad Singh (1), the 
y^ew taken was that, "although powers as a 
Court of Revision under the Code (Criminal 
Procedure Code) cannot be exercised, still, 
if an order challenged be without jurisdic¬ 
tion, that is to say, if it be outside those 
sections, the mere fact of the order purpirt- 
ing to be so passed would not bring it within 
those sections so as to debar the exercise of 
powers under section 15 of the Charter Ac^. 
to set it aside as null and void and without 
jurisdiction.” Precisely the same view is 
taken in Mahadeo Kunwar v. Bisu (12) and in 
In rd Pandurang Oovind (7). 

We, therefore, propose, in dealing with the 
present case,to conHne ourselves to considering 
whether the order of the Alagistrate which 
we are asked to revise was passed without 
jurisdiction. The only ground on which the 
jurisdiction of the Magistrate in the preseat 
cise is attacked is his failure to record in the 
preliminary order passed by him under the 
first clause of section 145, Criminal Precedure 
Code, the grounds on which he was satisfied 
that a dispute existed likely to cause a 
breach of the peace. The order itself runs 
as follows: "Whereas on information received 
from the Tahsildar of Ohirakkal, and the 
Inspector of Police, Cannanore Division, I 
am satisfied that there is a dispute likely to 
cause a breach of the peace concerning the 
possession of * * Sec¬ 

tion 145 requires that the preliminary order 
shall be in writing and shall state the 
grounds of the Magistrate’s being so satisfied. 

We do not think this requirement has been 
complied with in the present case. The con¬ 
tention of the learned Vakil for the petitioners 
is that failure to do so goes to the jurisdiction 
of the Magistrate and readers all snb.seqaenfc 
proceedings null and void and without juris¬ 
diction. His chief reliance is on the principle 

(13) 25 A. 537j A. W. N. (1903) 103. 
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laid in a Privy Council case reported as 
Nusserwanjee Pestonjee v. Meer Mynnodeen 
Rhan wallud Meer Sudroodeen Khan Bakadoor 

(13). This ruling: cannot, in our opinion, be 
extended to the case before us. The judg¬ 
ment delivered bo long ago as 1855 deals 
■with the effect of the failure to specify in a 
deed of submission to arbitration the time 
within which the award was to be given. 
Bombay Regulation VIl of 1827, section 3, 
requires that this should be specified in the 
deed of submission, and the Privy Council 
held that the omission constituted a fatal 
objection to the validity of the award given 
thereunder. They stated that, “Where 
jurisdiction was given to a Court by an Act 
of Parliament or by a Regulation in India 
and such jurisdiction is only given upon 
certain specified terms contained in the 
Regulation itself, it is a universal principle 
that these terms must be complied with in 
order to create and raise the jurisdiction, for 
if they be not complied with, the jurisdiction 
does not arise.'* In applying these observa- 
lions, the important words are, “Where such 
jurisdiction is only given on certain specified 
terms”. That means where jurisdiction is 
“founded” on compliance with certain 
preliminary conditions. The Regulation under 
consideration in that case ousts under certain 
specified conditions the jurisdiction of the 
ordinary tribunals constituted by law and 
gives jurisdiction to a private tribunal con¬ 
stituted ad hoc and having no existence apart 
from the particolar purpose for which it 
was constituted. Their Lordships held that 
these specified conditions must be rigidly 
and exactly fulfilled. In the present case, the 
section gives to ordinary tribunals in the 
shape of certain classes of Magistrates the 
power to do certain tilings and we are clearly 
of opinion that the principles laid down in 
the above ruling have no application to the 
case before us. If the jurisdiction of a 
Magistrate to take action under the Criminal 
Procedure Code is destroyed by failure to 
comply with any provisicn of (he Code as to 
his preliminary procedure, then it would 

have to be held, for example, that failure to 

sign the complainant’s statement on oath as 

required by section iOO, Criminal Procedure 

Cede, rendered any subsequent trial and con- 

victicD null and viod and without jniisdic- 

lion. It may be suggested that such an 
^13) 6M. T. A.134. 


irregularity would be covered by section 537, 
Criminal Procedure Code. But that section 
might, with equal propriety, be invoked to 
cover the omission with which we are con¬ 
cerned. 

We need do no more than refer to Sm6- 
ramania Aiyar v. King^Emperor (14) which, 
has been cited on behalf of the petitioners 
That ruling simply deals with the effect of 
disobedience to an express provision of law 
as to the mode of trial and in no way touches 
on the effect of an error of procedure antece¬ 
dent to the trial or the jurisdiction of the 
Court. Indeed, it shows that the case in 
Moore’s Indian Appeals cannot be read as 
contended for by Mr. Seshagiri Aiyar, for, 
if it should be so read, then the Privy 
Council, in this later case, would have held 
that the whole trial was without jurisdiction 
owing to the illegality of the charge which is 
at the inception of the trial. 

The applicability of both these rulings to 
a case like the present has been carefully 
considered by two learned Judges of the 
Calcutta High Court (Rampini and Mooker- 
jee, JJ.) in their order of reference in the 
case of Khosh Mahomed Sirkar v. Nazir 
Mahomed ( 4 ) and they have arrived at the 
same conclusions as ourselves. 

The exact effect of an omission to set forth 
in a preliminary order under section 145 the 
grounds of the Magistrate’s opinion has been 
considered in several cases both in this and 
other High Courts, the conclusions arrived 
at being by no means uniform. In this Court, 
we have on the one side the ruling of Munro 
and Sankaran Nair, JJ., in Posuka Knlla v. 
Chikka Hiria (15), and on the other side the 
ruling of Subramania Iyer, J., in Sayid 
Mahomed Qhouse Sahib v. Sayid Khadir 
Badshaio «16) and In the matter of Ohinnap- 
pudayan{17) and of Wallis, J., in Posuka Kallu 
V. Chikka Hiria (15), which was the subject 
of a Letters Patent Appeal in the case first 
quoted. Opinions might, therefore, appear to 
be equally divided: but a consideration of the 
judgments in the above cases tends, in oar 
opinion, strongly against petitioner’s con¬ 
tention. Subramania Iyer, J., was, un¬ 
doubtedly, of opinion that the failure to 

(14) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. R. 640; 5 
C. \V. K. 866; 28 I. A. 257 (P. C.J. 

(15) 4 M. L. T. 213; 8 Cr. L. J. 399. 

(16) 16 M. L. J. 148; 3 Or. L. J. 487. 

(17) 30 M. 648; 3 M, L. T. 18; 7 Cr. L. J. 1J8, 
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record reasons in the preliminary order did 
not affect the jurisdiction of the Magistrate. 
Wallis, J., was of the same opinion. He 
does nob disouss the question but adopts the 
reasoning of the referring Bench in hhosk 
Mahomed Sirkar v. Nazir Mahomed (4). 
already referred to. Munro and Sankarau 
Nair, JJ., do not give reasons for differing 
from his view, beyond distinguishing the 
Calcutta case on the ground that in that 
order, a Police'report was mentioned as the 
basis of the order. If this be a valid ground 
of distinction, wo may point out that in the 
order in the present case, the Magistrate seta 
forth that ho is satisfied **on information re¬ 
ceived from the Tahsildar of Chirakkal and 
the Inspector of Police, Caonanore Division.” 
It is, therefore, by no means clear (to put it on 
the lowest ground) that the Bench would 
have held that the Magistrate’s jurisdiction 
was defective in the present case. 

But, apart from this, we may point out with 
great respect for the learned Judges compos¬ 
ing the Bench that they do not appear to 
have considered the very weighty reason¬ 
ing of Rampini and Mookerjee, JJ., in 
support of their views on their second 
point of reference. It is this reasoning which 
appears to have been relied on by Wallis, 
J., and in this reasoning we also concur. 
It appears to us to be so conclusive 
that we cannot usefully add anything to it. 

It may, of course, be argued that the 
views of the referring Bench on this point 
have not been specifically endorsed by the 
Pull Bench which confined itself to answer- 
ing the 1st question propounded. But, as 
we have already stated, the arguments of the 
Bench are, to our mind, convincing even 
without other authority. The Full Bench 
has most certainly suggested no dissent 
therefrom ; and we may add that having 
answered the Ist question in the negative, 
bolding that the initial order was not 
Bubstantially defective, they could not possi¬ 
bly have come to any other conclusion than 
one, that the omission to record grounds in 
the preliminary order did not affect the 
jurisdiotion of the Magistrate. 

This is the view which commends itself to 
US, although we are glad to fortify ourselves 
by the weighty authoriDy and careful 
reasoning which we have quoted. The Full 
Benob of the Oalcutta High Court having 
Btqite4 ttje Jaw of that ()ourt in Khoah 


Mahomed Sirkar v. Nazir Mahomed (4), it 
is nob necessary to discuss the earlier 
Calcutta rulings relied on by the learned 
Vakil for petitioners. ^Mohesh Sowir v, 
Narnin Bag (18), NifyanJtnd Boy v. Paresh 
Nath Sen (19), etc.] The essential requisite 
to give a Magistrate jurisdiotion under 
section 145, Criminal Procedure Code, is 
that he must be satisfied from information 
of some sort that a dispute exists likely to 
cause a breach of the peace concerning land 
or water or the boundaries thereof in his 
jurisdiction. Once he is so satisfied, his 
jurisdiction is complete and his subsequent 
action must be considered in relation to 
procedure, not jurisdiction. For the above 
reasons, we decline to interfere with the 
Magistrate’s order, and dismiss the peti¬ 
tion. 

It is none-the-less the duty of all Magis¬ 
trates to comply strictly and fully with these 
and all other provisions of the Code and of 
District Magistrates, where necessary, to draw 
the attention of Subordinate Magistrates to 
this point. 

Petition dismissed. 

(18) 27 0. 981. 

(19) 32 0.771; 9 C. W. N. 621; 2 Or. L. J. 342. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 316 of 1912 

April 12, 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Imam. 

JABBaR sheikh—Complainant—■ 

Petitioner 

versus 

TOMIZ SHEIKH and others—Acodsed 

—Opposite Party. 

Crimi-nal Procedure Code (.Act V of 1898) s. 263 — 
Sv/mmary irial—Refusal by Magistrate to take evi¬ 
dence, if legal—Recording evidence not same as hearing 
evidence. 

SectioD 263 of the Grimioal Procedure Code does 
not excuse a Magistrate from hearing the evidence 
of all witnesses. It only excuses him from recording 
the evidence of any of the witnesses. Recording 
evidence is not the same as hearing evidence. In all 
criminal trials, if the accused denies the charge, the 
complainant and such witnesses as he may produce 
must be examined and the case must be decided upon 
the effect of their evidence. ^ 
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Rale against the order of the Sab-Di¬ 
visional Magistrate of Tangail, dated January 
4th 1912, acquitting the accused under 
section 245, Criminal Procedure Code. 

Babu Atulyn Gharan Bose, for the Peti¬ 
tioner. 

JUDGMENT.—This Rule must be made 
absolute on the ground on which it was 
issued. We are surprised to 6nd that the 
learned Sub-Divisional Officer should so mis¬ 
apprehend the provisions of the law under 
section 26.'^, Criminal Procedure Code. That 
section does not excuse the Magistrate from 
hearing the evidence of all witnesses. It 
excuses him from recording the evidence 
of any of the witnesses. But it is an ele¬ 
mentary point that recording evidence is not 
the same as hearing evidence. In all crimi¬ 
nal cases, if the accused denies the charge, 
the complainant and such witnesses as he 
may produce must be examined and the case 
must be decided upon the effect of their 
evidence. The order of acquittal is, therefore, 
clearly without jurisdiction, having been 
made without evidence having been heard. 

The order of the lower Court is set aside 
and there will be a re-trial before any Magis¬ 
trate the District Magistrate may direct. 

Rule made absolute. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No 19 op 1912, 

March 25, 1912. 

Present: —Mr. Lindsay, A. J. C. 

J AI GOVIND— Accused 
versus 

EMPEROR— Prosecutor. 

Criminal Procedure Code (.4ct F o/" 1898), ss. ID 
122— Joint trial of more persons than one~Eviden< 
against each person—Persons of bad character see 
%vith accused, e,^cct of—Sureties not toberejected merei 
on Police report. 

Where a number of persons are tried jointly upon 
charge under section 110 , Criminal Procedure Cod. 
it IS incumbent upon the Magistrate to exercise greu 
^re and caution in dealing with the evidence and t 

given against oac 

person who is charged. 

Where the evidence amounted to nothing mor 
than that some persons said to be of bad characte 
had been seen on occasions at the Eothar where th 
^.ccused did bis work; 


Held, (1) that it did not justify the Magistrate in 
lioldiug that the accused was a dangerous daooit and 
extortioner and habitual protector and harbonrer of 
thieves; 

(2) that Magistrates have no authority to reject 
sureties merely upon an unfavourable report of the 
Police. 

Emperor v. Parmeshur, 7 0. C. 113; 1 Cr. L. J. 459 
and Pamanand V. £'mperor, 8 Or. L. J. 344; 11 
0. C. 267, approved. 

Appeal against an order of the District 
Magistrate, Kheri, dated 19fch January 1912, 
upholding that of the Deputy Magistrate, 
Kheri, dated 30th November 1911. 

Mr. A. P. Sen, for the Applicant. 

The Government Pleader, for the Crown, 

JUDGMENT.—This is an application for 
revision of an order passed in appeal by 
the District Magistrate of Kheri, upholding 
an order passed by a Deputy Magistrate, 
Abdul Latif Khan, by which he directed the 
applicant, Jai Govind, to furnish security 
for good behaviour for a period of one year. 
The grounds taken in revision are shortly 
that the evidence received by the Court of 
first instance was not of a character which 
was admissible to prove the facts charged 
against the applicant and that even if the 
order of the Magistrate can be justified on 
the merits, he has acted illegally in refusing 
to accept the security which was tendered 
in accordance with the order. In order to 
understand the nature of the case which 
was set up against Jai Govind, it is necessary 
to refer in the first instance to the order 
of the Court by which he was called ou to 
show cause why he should not be bound 
over. It is stated in the order that the 
Magistrate had received information that 
Jai Govind was a very dangerous dacoit, 
that he was a habitual extorlioner, that he 
was an associate of thieves and hadmaskes 
and gave them secret help. It is not quite 
clear from the language of this order under 
what particular clause of sectiou 110 of the 
Code of Criminal Procedure it was intended 
to proceed against Jai Govind. The 
de.scription of him as a dacoit would seem 
to show that one of the clanses under which 
he was supposed to be liable was danse 
(u) ; the reference to extortion would 
indicate that be was liable under clause (d) 
and the allegation that he was in league 
with thieves and badmashes and gave them 
secret help seems to show that he was 
considered also liable under clause (r). 
The description of him as dangerous 
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tkhai^rnak) daooit migUb also bs fcaken as 
an iadioatioQ that he was liable as wall 
Tiader olaase (/). It is to be noted that 15 
other persons as well as Jai Govind were 
called upon to show cause, and that all these 
persons were tried together jointly. While 
it may not be contrary to law to have a 
joint trial in this manner in all oases, it is 
perfectly obvious that in dealing with a 
large number of persons like this, it is 
incumbent upon the Magistrate to exercise 
great care and caution in dealing with the 
evidence and to insist that definite evidence 
be given against each person who is 
charged. It is quite clear from a perusal 
of the record in this oise that these 
precautions were not observed. The Deputy 
Magistrate has written an inooherent and 
confusing order from which it is very 
difficult to extract what his findings really 
were ; and in appeal, the District Magistrate 
has dealt with the case in a rather per¬ 
functory fashion and has not considered the 
evidence with sufficient care in order to 
see how it affected each and every one of 
these accused persous. So far as 1 cm 
gather from the confused order which the 
Magistrate has written, he seems to have 
come to the conclusion that Jai Govind, 
who is a Zilladar in a village called Korara, 
and Lalta Prasad, who is a Patwari of the 
village, were both in league with the other 
14 accused who constituted a band of 
persons who were habitual dacoits and 
robbers. He seems to find that these two 
meu got money from these dacoits and 
assisted them and protected them in order 
to enable them to carry on their criminal 
exploits. I have had to peruse all the 
evidence in this case which was tendered for 
the prosecution and the result of ray ex¬ 
amination is that, in ray opinion, a great deal 
of it was altogether irrelevant and ought not 
to have been admitted. Taking it generally, 
what we find is this, that the witnesses 
deposed in the first place that all the accused 
persons were persons of bad character and 
bad reputation. After having made these 
vague and sweeping statements, they appear 
to have been asked in particular with regard 
to the Patwari and Jai Govind. With 
reference to these two persons, their state- 
'm'ents were in most instances to the effect 
that they had seen various of the other accuse 
^d associating at pi^e time or another with 


Jai Govind and sitting at the Kothar or rent 
office where as a Zilltid he carried on his 
work. There is evidence to show that this 
KotUir is at the roau-side and tliat the 
witnesses, who depose to having seen the 
other accused assembled there, merely saw 
them in a casual way as they passed along 
the road. One of the witnesses, indeed, went 
a good deal further than this He is a 
man called Mata Din who was brought out of 
Jail to give evidence in the case. Mata Din 
admitted that he was a member of the gang 
of daooit, along with the majority of the 
accused persons in this case. He stated that 
Lalta Prasad and Jai Govind were friends of 
the gang although they did not actually take 
part in any of the daccities which had been 
committed. He stated that on one occasion, Jai 
Govind had supplied the dacoits with powder 
and shot. It is obvious that the statement 
of a criminal like Mata Din could not 
possibly be accepled without the moat 
convincing corroboration of which there is 
really none in the record. It will not do, 
therefore, to rely upon the evidence of Mata 
Din in dealing with this case. I may refer 
now to some of the statements made by the 
other prosecution witnesses in the case. One 
of these, Ram Bharose is the headman of a 
neighbouring village. He stated that, with 
the exception of Lalta and Jai Govind, all the 
rest of the accused were thieves and dacoits. 
He stated that Lalta and Jai Govind were 
friends of these men and received from them 
a share of the property stolen in the course 
of robberies and dacoities. His own words 
are :—“They, that is, Lalta and Jai Govind 
make profits from thieves and dacoits, so 
they call them into their houses and make 
them sit down.” Obviously, this latter 
statement is a mere matter of inference, that 
is to say, the witness assumes that because 
the.se men associate with one or other of 
these dacoits, they must be making a profit 
out of them. When cross-examined, he said 
that Lalta and Jai Govind were heads of the 
gang because he had seen badmashes 
frequenting their houses {waisa hi uthte haithte 
dekha). Another witness Chhedi says that 
he knows Lalta and Jai Govind and that he 
knows that they are visited by men of bad 
character. In cross-examination, all he could 
say was that he had seen Lalta and Jai 
Govind in the bazar with two or three of 
these men on one occasion. He was unable 



74 


INDIAN CASES. 


[1912 


JAI aOVIND V, EMPEBOk. 

to say when this occasion was or who the 
men were he had seen with these persons. 
Hira Lai, another witness, says that Jai 
G-ovind receives visils from these bad 
characters who assemble at Jai Govind’s 
house to smoke tobacco and charas Tlie 
evidence of one of the witnesses named Dina is 
instructive. After statine that the badmashes 
paid visits to Lalta and Jai Govind, he added 
that there must be some profit in this 
friendship for otherwise why should these 
two men allow had characters to come to 
their liouses. Here, again, we have the 
witness deposing not to actual facts but to 
his inference from facts he Las seen. There 
was also some evidence to the effect that, on 
one occasion, certain crops hadjbeen cut down 
by one or two persons wlio were described as 
being servants of Jai Govind. So far as this 
part of the case was concerned, the statements 
of the witnesses who depose to this incident 
are extremely vague and in fact it would 
appear that their evidence on this point is 
nothing more than mere hearsay. It is 
hardly necessary to analyze the evidence in 
greater detail, for taken as a whole it 
amounts to nothing more than vague state¬ 
ments that some of the accused who are said 
to be of bad character have been seen on 
occasions at the Kothar where Jai Govind 
does his wo»k. Beyond this, the evidence 
does not really establish anything against Jai 
Govind and, this being so, I do not think that 
the Magistrate was justified in holding that 
it made out the charges, which were preferred 
against Jai Govind, namely, that he was a 
dangerous dacoit and extortioner and 
habitually protected and harboured thieves. 
The whole of the evidence against this 
accused person is of an extremely vague and 
flimsy description. 1 have a few remarks to 
add about the conduct of tlie Magistrate with 
respect to the securities which were tendeied 
to him. It appears that two persona offered 
themselves as aurefies for Jai Govind’s good 
behaviour. One of these was a man called 
Laiji. His secnrily bond after being filed 
was sent to tbe Tahsildar who reported that 
the security offeied was adequate. After 
this, the Deputy Magistrate sent the bond to 
the Sub-Inspector of Pasgawan Police 
Station. That officer reported that Laiji was 
a man of exceptionally good character but 
that by reason of bis extremely good 
character he did not think he was a person 


who was likely to bo able to control -Tai 
Govind and keep an eye over his behaviour. 
On this, tbe Deputy Magistrate at once 
rejected the security. This was a most 
improper proceeding on the part of the 
Deputy Magi.strate. It is, I must confess, 
a new experience to me to find a Police 
officer reporting nnfavourably upon a person 
who has offered his security merely on the 
ground of his excessive virtue. As a rule, 
where a Police officer has anything to say 
against such a person being accepted as surety, 
it is on the ground of his vices and not of his 
virtues. However, be that as it may, it has 
been repeatedly ruled that a Magistrate is 
not entitled to reject a surety merely on the 
report of a Tahsildar or Police officer. The 
law is well explained in the case reported 
as Emperor v. Parmeshur (1), which was 
followed in another case to be found in 
Itamanarid Singh v. Emperor(2). At page 115 
of the former report, it was laid down by a 
Beach of this Court that there was bo 
objection to a Magistrate’s making a re¬ 
ference to a Tahsildar both as to the means 
and the respectability of persons who offered 
themselves as sureties but if the Tahsildar’s 
report is unfavourable or if the Police officer 
offers any objection to the sureties, then 
before the sureties are rejected, notice of the 
report or objection should be given to the 
person bound over and the Magistrate should 
give both him and the Police an opportunity 
of adducing evidence. It was laid down 
that Magistrates have no authority to reject 
sureties merely upon an unfavourable report 
of the Police and in the case which I am 
referring to, the order of the Magistrate 
rejecting the surety on a mere Police report 
was set aside as bad in law. So much for 
tlie security offered by Laiji. The second 
surety, who came forward to make himself 
responsible for Jai Qovind’s good behaviour, 
was his own father Bans Gopal. He filed the 
surety bond which was reported on by the 
Tahsildar on Ist December 1911, as being 
adequate. Inquiry was then made from the 
Police station at Gola. The Sub-lnspector 
reported that he knew nothing against Bans 
Gopal's character and suggested that if the 
Magistrate thought fit, he might make a 
reference to the Police officers of Lakhirapnr 
and Phulbehar. Accordingly, a report was 

(1) 7 O. C. 113; 1 Or. L. J. 439. 

(2) 11 0. C, 267; 8 Cr. L. J. 344. 
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Galled for from the offioer«in>oharge of the 
Lakhimpar Police station. That report was 
not unfayoorable. Then a report was called 
for from the Phnlbebar Police station on the 
21st December 1911. After about a month, 
the Sab'IuBpeotor of that Thana gave a 
satisfactory report about Bans Gopnl. 
Sometime after this, the Magistrate seems to 
have thought that it was advisable to make 
further inquiry, so ho sent for a report from 
the Police station of Pasgawan. On the 7tli 
February, a report was sent from the latter 
Thana saying that there was no objection to 
Bans Gopal being accepted as surety. On 
the 13th Febraary, that is, about 2^ months 
after Bans Gopal had filed the security, 
the Deputy Magistrate ordered it to be 
filed with the record until such time as 
the accused produced another surety iu the 
place of Lalji who bad been rejected. All 
this time, it will be remembered, Jai Govind 
was undergoing rigorous imprisonment iu 
Jail. I consider that the conduct of the 
Deputy Magistrate in this case was most 
illegal and improper and I am surprised that 
some notice of it was not taken by the 
District Magistrate when the case came 
before him in appeal. Referring to the Civil 
List, I find that the Magistrate is a gentleman 
of between four and five years’ service, 
who is in the sixth grade of Deputy Col¬ 
lectors. It might have been expected, there¬ 
fore, that after a service extending over this 
period, he would havebeen able to deal 
with a case like this with some regard for 
the provisions of the law on the subject. 
But I am bound to say that from what I 
have seen of bis proceedings in this oise, 
I am of opinion that he is totally unfit to 
be entrusted with the investigation of cases 
under section 110 of the Code of Criminal 
Procedure. 

I accept this application and set aside 
the order of the Court below. 1 direct that 
the order calling upon Jai Govind to furnish 
security be set aside and be be at once set 
at liberty. 

Application accepted. 


MADilAS lilGil CODIIT. 
OuiMiNAr. Al'rKAL No. ok 1909. 
SoptemlnM’ 26. 1912. 

Present-. — Mt. .Itisilii‘e Ayling and 
Mr. .Iiistico N’lipier. 

Sai SRI NADADURir RA.IAGGliir 
SATAGOPAIjA OHARLU—Pi,unt[kk- 

APPKLfANT 


versus 


SATRUGHNA BliJHARA and anotobu — 
Defbndants —Respondents 

Oiiin'mi} Pi-occifnt’e Cryil>^ (Act V o; 1SD8), 10.3 

Ibo {2,) iV* to call witnesses — 

IllciloIHij—'''Condiirt the scorch in iM'rson", menning of. 

Soctiou 16', (3) does not mean that an ofRcer-in- 
cl»arj?o of a l\)Iico station or luvostijratin" Officer per¬ 
sonally coiulucting a search imist In’mself make tho 
search, c. ransack boxes, examine tlioroof, dig up 
tho floor, or otherwise seek for tlio property. Nor is it 
necessary that all these processes must take place 
uu<lor his eye. Tlio moaning of tho section is, that 
the officer should be present on tho spot and o.xercise 
a general snpoiwision over tho search, in contradis¬ 
tinction to tho cases wliere he Is unable tp go to the 
spot, and deputes a subordinate by a written order 
to conduct t)ic search in his place. 

The failure to call inhabitants of the locality as wit¬ 
nesses to a searcli, that is, failure to strictly comply 
with the provisions of section 1C3, does not make a 
search illegal. 

Appeal from the decree of the District 
Court of Ganjam, in O. S. No. 1 of 1908. 

Mr. .8. Srinivasa Aiyangarjor the Appellant. 

Mr. T. R. Ramachandra Aiyar, for the Re¬ 
spondents. 

JUDGMENT.—The suit ie brought to 
recover damages for the wrongful acts of 
denfendanta (respondents) in maliciously 
searching plaintiff’s (appellant’s) house on 
17th June 1907 in connection with a case of 
house-breaking and theft in lat defendant’s 
house. Second defendant is the Police In¬ 
spector who conducted the search. 


It is not argued before us that there 
is any evidence of malice on the part of 
the 2nd defendant but is contended that 
the search was illegal in certain particulars 
and, therefore, wiongful such as to give rise 
to an action for damages. 

On the evidence before us, we are unable to 
find any illegality in the search. The 
Inspector is said to have remained outside 
the house while the actual search was being 
made by two constables : and the learned 
Vakil for the appellant argues, relying ou 
the ruling of Boddam, J., in Venkatapr'^ 
Ivaidu V. Emperor (1), that this was t 
(1) 17 M. h. J. 323; 6 Cr. L. J. 105. 
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PR&NKHANG V, EMPEROR. 

condactiog tlie search in person within the 
meaning of section 165 of the Criminal Pro- 
oedure Code. With all respect to th® 

Jndge who decided that case, we feel bound 
to differ from his view. We do not 
nnderstand (he section to mean that an 
officer-in-charge of Police station 
Investigating Officer personally conducting 
a search must himself make the search, e. »., 
lansack boxes, examine the roof dig up the 
floor, or otherwise seek for the property 
Nor do we understand it to be necessary that 
all those processes must take place under his 

eve What we do understand ibe section to 

mean is, that the officer should be present on 
the spot and exercise a general supervision 

over the search, in contradistinction to the 

cases where he is unable to go to the spot, 
and deputes a subordinate by a written order 

to conduct the search in his place. ^ 

It is next argued that the Inspectors 
failure to call inhabitants of the locality 
as witnesses to the search renders it illegal. 
For this, Inspector has given an explanation 
and the failure to strictly comply with the 
provisions of section 103. does not, in our 
opinion, make a search illegal [vide Queen 

Empress-7. Raman {2).] 

We find no illegality in the search. 

As regards the Ist defendant, the search 
was admittedly made in conseQuence of 
information furnished not by him but by 
two dandasis. We can find nothing from 
which it could be inferred that these danrfasis 
were instigated by Isb defendant nor can 
we infer malice from the fact that Ist defen¬ 
dant professed to identify a bag of money 

found in the search. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(2) 21 M. 83. 

CALCUTTA HIGH COURT. 
Priminal Kkvision Petition No. 1433 of 1911. 

January 17, 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
PRANKHANG and others—Accused- 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Right of private defence^Penal Code (Act XLV of 
IfifiO) ss 97, 99—Scarcfti of accused’s house-^Speeific 
General search for stolen property, whether 
^orised hy law— Further inquiry—Magistrate’s power 


to direct further inquiry, whether absolute—Criminal 
Procedure Code (Act V oj 1898), ss. 94, 1G5, 435, 437. 

Ererv person has a right, subject to the restric. 
tions o'ontaiued in section 99 of the Indian Penal 
Code, to defend property, whether moveable or im. 
moveable, of liimsclf or of any other person, against 
.any act which is an offence falling within the defini¬ 
tion of criminal trespass. 

Tlie law does not empower a Police othcer to 
search an accused’s house for anything but the 
specific article which has been or can be made the 
subject of summons or warrant to produce. A 
rreneral search for stolen property is not authorized, 
and the law cannot be got over by using such an 
expression as “stolen property relevant to the case, 

A right of private defence exists against such an 

unauthorized search. . ^ - 

A Magistrate has not an absolute right to order 
further inquiry in any case under section 437 of 
the Criiiiinal Procedure Code. If he finds ^ no 
ille'^ality, impropriety or irregularity and nothing 
incorrect in tlie proceeding of the Court below, he is 
not empowered to sot aside an order of discharge 
upon other ground.s, or upon no ground at all. 

Bale against an order directing further 
inquiry in the case of the petitioners who 
were discharged, made by the Deputy Oom- 
misaioner of Dibrngarh, on August 30bh, 1911, 

Mr. Bardalai, for the Petitioners. 

Mr. K N. Ohaudhuri, for the Oiown. 

JUDGMENT.— This was a Rule calling 
upon the Deputy Commissioner of Dibrugarh 
to show cause why the order directing 
further inquiry into this case should not be 
set aside on the ground that the order of 
discharge was correct in law and could not be 
impugned in view of the ruling in Bajrangi 
Qope V. King-Emperor (1). 

The learned Counsel who appears to 
show cause does not attempt to support 
the order on the ground taken by the 
learned Magistrate, that the point of la v 
laid down in that ruling should be re¬ 
considered. He tal^es a new point that 
whatever right of private defence the 
petitioner Prankhang may have had, his 
neighbours could have had no right t> 
assemble and attack the Police, and bo 
bases his contention on some remarks in 
this very judgment in the case of Baj¬ 
rangi Qope V. The King-Emperor (*)• 
There we said : “ The search was, there¬ 

fore, not a legal search and two, at any 
rate, of the petitioners who were the part- 
owners and occupiers of the house had 
the right of private defence. The oomoiun 
object of the riot, therefore, failed and the 

(1) 16 C. W. N.343; 38 C. 304; 13 0, h. J. 633; 
9 Ind. Caa. 64; 12 Cr. L. J, 8. 
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ooQviotion under seotioii 147 was also bad. 
Bab we see no reason to disturb the 
oonviotiou under seotiou 323. There was 
no justifioatioQ for calling: in the neighbours 
to beat the Police after they had gone 
out of the hut, and we uphold that part 
of the conviction. ” These remarks are 
no warrant whatever for holding that the 
neighbours in this case liad not a right 
of private defence as laid down in section 
97, Every person has a right, subject to 
the restrictions coutuiued in section 99, to 
defend property, whether moveable or im¬ 
moveable, of bimself or of any other per.son, 
against any act which is an offenca 
falling within the deBuibiou of criminal 
trespass. N'ow, what was found in the 
evidence here is that Praukliang, in the 
exercise of his right of private defence, 
pushed the Sub-Inspector, thereupon the 
Sub-luspecbor ordered two constables to 
climb OQ his roof and break loco the house ; 
whereupon the villagers assumed a threaten¬ 
ing attitude and threatened to cut them 
to pieces if they entered the house. They 
were, therefore, engaged in defending the 
property of another from an act which 
amounted to criminal trespass. 05 course, 
if they had executed their threat and had 
cut the constables (to pieces, they would 
nob have been able to plead that they 
were nob exceeding that right. Bat, as a 
matter of fact, the empty threat appears to 
have been quite sufficient and no further 
damage was done. We, therefore, think, 
on the ground urged by the learned Coun¬ 
sel, which is, of coarse, a ground on the 
merits, that there is no case for farther 
inquiry. 

As regards the ground of law upon which 
further inquiry appears to have been ordered, 
we find that the learned Magistrate acted 
upon an erroueous opinion tendered to him 
by the Legal JEtemembraocer of the Eastern 
Province. That was the sole ground for 
ordering further procaedings except that 
he also claims absolute right to order 
farther proceedings in any case under 
Beotion 437, Criminal Procedure Code. 
The learned Legal Remembrancer appa¬ 
rently was of opinion that the ruling in 
Bairangi Qope v. King-Bmperor (1), 
if it intended to lay down that a Police 
officer U nob empowered to search an 
accused’s house for stolen property rele¬ 


vant to the case, is not a correct state- 
ment of the law and the learned Magis¬ 
trate in his explanation refers to tlio 

ruling in the well known else of The Nizam 
of llyderahiid v. Jacob (2), as supporting 
this cjutentioii. We need Iiardly point 
out, as the learned Counsel for the Crown 
has frankly admitted, tliat that case has 
nothing whatever to do with the question 
now bsfore us, and we desire again to 
point out that the law does not empower 
a Police officer to search an accused’s 
house for any thing but the specific article 
which has besn or can be made the sub¬ 
ject of suramjus or warrant to produce. 
A general search for stolen property is 
not authorized and the law cannot be got 
over by using such an expression as “ stolen 
property relevant to the case. ” Such ex¬ 
pressions are vague and misleading and 
the terms of the law are extremely specific. 
As long as that law Is not amended, the 
Police cannot be said to be empowered 
to make any search not authorized by 
that law. 

We further wish to pcinb out, with 
reference to the Magistrate’s opinion that 
it is open to him to order further proceed¬ 
ings in any case under seobioa 437, that 
that section is limited by the words “ on 
examining any record under section 435 ” 
and that section 435 lays down that a Court 
may call for and examine any record for 
the purpose of satisfying itself as to the 
correctness, legality or propriety of any 
fi.Qdiug, senbenca or order recorded or passed 
and as to the regularity of any proceedings 
of such inferior Court. It cannot, therefore, 
be said that, if a Magfetrate finds no illega¬ 
lity, or impropriety or irregularity and 
nothing incorrect in the proceeding, that he 
is empowered to set aside an order of dis¬ 
charge upon other grounds, or up)u no 
ground at all. 

The Rule is made absolute. The order 
of the lower Court must be discharged and 
farther proceediugs against the petitioners 
dropped. 

Ride made absolute. 

(2) 19 C. 52. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Petition No. 171 of 1911. 

March 21, 1912. 

Present: —Mr. Pratfc, J. C., and 
Mr. Crouch, A. J. C. 

EMPEROR— Prosecdtor 

versus 

GULSHAH valad BAGHAL and otuers— 

^ p Pt^ IC A NXS 

Fenal Code (Act XLV of ISGO^, s. 97—Private 
defence, right of—Defence of hodij— 

force to defend posscitsion. 

No person can take the law into his own hands 
and forcibly recover possession. 

But the law allows every person to use reasonable 
force to defend his possessions from a trespasser. 

Where A , as owner of cattle, is in possession of 
the cattle and B. endeavours to dispossess him by 
trying to seixe the cattle, tho right of private defence 
exercised by A. in such a case is in reality a right 
of private defence of the body, though exercised 
with the object of defending property. 

Mr. Partahrai D. Punnawani, for the Appli¬ 
cants. 

The Public Prosecutor^ for the Crowu. 

JUDGMENT.—The applicants have been 
convicted of the offence ot rioting in that 
they need force to oppose the taking 
of their cattle to the pound by the com¬ 
plainant. 

The Sessions Judge finds that the cattle 
were not in the possession of the complainant 
and that the complainant had no right 
to seize them. He has, nevertheless, con¬ 
victed the accused because they used force 
and because they had no right of private 
defence of their property under section 97 
(2). This section has, however, no applica¬ 
tion, for the right of private defence exercised 
by the accused in this case, though exercised 
with the object of defending property, is 
in reality a right of private defence of the 
body. No doubt, if the complainant had 
taken possession of the cattle of the accused, 
then, however wrongful that act may have 
been, the accused would not be entitled 
to take the law into their own hands and 
forcibly recover poseession. But here the 
accused, as owners of the cattle, were still 
in possession of the cattle and it was the 
complainant who by trying to seize the 
cattle was endeavouring to dispossess them. 
And there is no doubt that the law .allows 
every person to use reasorA lie force to 
defend his possessions from a trespasser. The 
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subject has been discussed in para. 233 of 
Mayne’s Commentaries on the Indian Penal 
Code, where it is pointed out that in such 
circumstances, a justification of a battery in 
defence ot possession, though it arose in 
defenco of the possession, yet in the end it is 
a defence of the person. ” 

It is said that the accused used more force 
than was necessary, but we do not find that 
the complainant was beaten or even seriously 
assaulted. 

TVe, therefore, reverse the convictions and 
sentences. 

Convictions and sentences reversed. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 32 of 1909. 

May 5, 1909. 

Prejeu^:—Mr. Justice Caspersz and 
Mr. Justice Ryves. 

HEM OHA.NDRA KAR and others— 

Petitioners 

versus 

MATHUR SANTHAL— Opposite PARxr. 

Criminal Procedure Code {^Act F o/1898^, «. 626— 
Stag of proceedings—Rule issued hg High Gowrt—' 
Telegram sent by B.igh Court Vahil to Court below— 
Disregard of telegram—‘Bias against accused—Trans* 
fer of case. 

A Rule for the transfer of a caae was issued by 
the High Court upon the applioatioa of an ao- 
oused person staying further proceedings before a 
Llagiatrate and the direction given by the High 
Court was intimated to the Magistrate by a telegram 
sent by the Vakil who obtained the Rule, but the 
Magistrate proceeded with the case disregarding 
the telegram; 

held, that the Magistrate acted injudiciously in 
going on with the case, that the conduct of the 
Magistrate indicated clearly the bent of his mind and 
his bias against the accused, and that tho case ought 
to be transferred to another Court. 

Rule upon the District Magistrate of 
Bankura to show cause why the case against 
the petitioner pending before the Deputy 
Magistrate of Bishnupur should not be trans* 
ferred to another Court. 

Babus Dasarathi Sanyal and Sureth 
Chandra Mukherjt, for the Petitioner cited 
Ratnessari Pershad v. BmpresSf 2 0. W, N. 
498, and In re Surjaya Narayan dinghy 5 
0. W. N. 110, referred to in the judgment. 
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SUPBROR V. ISiROAS. 

Babas Srish Ohandm Ghowdkury ami 
Jntinem/ra Natli Sarkar, foi’ the Opposite 
Party, 

JUDGMENT.—A. criminal oaae aprainafc 
the petitioners is pending on the Hie of the 
Sab'Deputy Magistrate of Bishnupur (Babii 
K. 0. Haidar), who disposed of another case, 
apparently relating to the same dispute be¬ 
tween the parties on the 21st Deoeraber 190S. 
This Rule is for transfer of the said case. 
Cause is shown by Baba Srish Cliandra 
Cbowdhury, Junior Government Pleader, 
and by Babu Jnauendra Nath Sarkar, Vakil. 

The Rule was issued for the transfer of the 
pending case on the ground that the Sub- 
Deputy Magistrate bad arrived at findings 
adverse to the petitioners in the case 
disposed of by him on the 2lst Decem¬ 
ber 1908. 

Babu Uasarathi Sanyal, who appears in 
support of this Rule, has informed ns that the 
Sab-Deputy Magistrate did not pay any heed 
to the telegram which wa? sent by him in- 
timating the direction given by this Court to 
stay further proceedings. A supplementary 
affidavit, with the original telegram, has been 
put in, and the learned Vakil has called our 
attention to two cases in the Law Reports in 
whiob the learned Judges commeuted some¬ 
what severely on the action of the Magistrate 
in disregarding a similar intimation, and, 
in both these cases, tliis Court held that the 
oonduct of the Magistrate indicated clearly 
the bent of his mind and his bias against tbe 
accused. 

If the Sub-Deputy Magistrate had really 
any suspicion or doubt in the matter, ho 
might have asked the Mukteir who made the 
application to verify the telegram and to 
satisfy him as to whether the learned Vakil 
iu this Court was acting under instructions 
in tbe case We think that the Sub-Deputy 
Magistrate acted injudiciously in going on 
with the case on his file without paying any 
attention to the direction of this Court to stay 
proceedings. 

The facts of the case are somewhat oempU- 
cated but we do not think it necessary to go 
into details. We have already es pressed 
onr opinion in regard to the action of the 
Sub-Deputy Magistrate, and that would cer¬ 
tainly justify us in directing the transfer 
prayed for, but it also appears to us on tbe 
papers that the two cases are somehow or 
other connected, if not in fact, probably in 
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principle. That being ao, wo tliinic that the 
Rule should be made absolute iu the following 
nianiier: that the case bs transferred for 
disposal by any eimpotent Magistrate, other 
than the prosoiifc yab-DIvisiunal Magistrate, 
to be nominated by the District Magistrate of 
Binktira, or, in the alternative, that the Dis¬ 
trict Magistrate do arrange to send some 
stipendiary Magistrate (from head-quarter.s 
to Bishnupur) who will dispose of the case 
according to law. 

We make the Rule absolute and direct the 
records to be sent down at once. 

Rule made absolute. 


SIND JUDIOIIO OD\£Vir35IDNER’S 

COURT. 

CftisiiN.\L Rgvrsro.v 4 pplic.\tiom No. 13 

OP 1912. 

March 21, 1912. 

Rresent: Pratt, J. C., and Mr. 
Hayward, A. J. C. 

EM PB ROR—PaosECtTroR 

versus 

ISARDA.S GH4NSH4MDAS—AppLrcA>ri' 

VJvuUacc Act (/ of 1872;, 114. ilU$. (h)~Accom. 

pUcc—Evidence -Presnmption—Corrohoration—Ritle of 
practice^Revision—lntoyference on the ground of 
want of corroboration. ■' 

Whore the act of an accomplice imports no 
great moral delinquency, the presumpfciou enacted 
in illustration (t) to sootlon 114 of the Eridence 
Act does not apply. This is recognized as a con¬ 
sideration controlling or rebutting that presump, 
tioii in the second explanatory illustration <"6) to 
the section, ' 

The rule as to corroboration being necessary to 
accomplice evidence is a rule of practice. ^ 

Even if this rule of practice has not been adliered 
to by the lower Court, the High Court will not 
mterfero on revision unless the case presents ex¬ 
ceptional circumstances. 

Emperor v. Sheikh Sahib, 3 B. 197, followed. 

Mr. Harch%nirai VishCndis, for the Appli- 
caufc. 

The Public Prosecutor, for the Crown, 

JUDGMENT,—-The accused hag beau 
convicted ofau.offeuce uuder saction 165 
Indian Penal Code, by the District Magia’ 
trate, Upper Sind Frontier, and the convic¬ 
tion has beau upheld on appeal by the 
Sesaioos Court of Sakkur. 

The only point of law raised iu this 
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application for revision is that there is no 
evidence, bat that of accomplices for the 
prosecution. The payer of the bribe, 
Gulsher, is, it is said, an accomplice and it is 
urged that the Ba7na Jeomal, who made the 
payment by a transfer in his books, is also 
an accomplice in that he thereby co-operated 
in the payment. 

Now, in the first place, it is by no means 
clear that Jeomal is an accomplice. The 
mere transfer in his books does not show 
that he was assisting in the offence unless 
it is proved that he was aware of the 
purpose for which the money was being 
paid. Of this there is no evidence beyond 
the fact that Gulsher told him that the 
money was due for a kahulyot. This 
statement was consistent wibh the money 
being lawfully due. 

But, even supposing that Jeomal did know 
the nature of the transaction, he is at least 
only a technical accomplice. He had 
nothing to gain himself by the transaction 
and he is not liable to the suspicion that 
he ia giving false evidence in order to shift 
the blame on to another—for by his 
evidence he is virtually his own accuser. 
In esses where the act of the accomplice 
imports no great moral delinquency, the 
presumption enacted in illustration (6) to 
section 114, Indian Evidence Act, does not 
apply. This is recognized as a consideration 
controlling or rebutting that presumption in 
the second explanatory illustration (6) to 
that section. 

Again, the Rule as to corroboration being 
necessary to accomplice evidence is only 
one of practice—and even if the rule of 
practice has not been adhered to by the 
lower Court in this cose, we should not be 
justified in interfering in revision unless the 
case presented exceptional circumstances. 
Emperor v. Seikh Saheb (1). Here we are 
satisfied that justice has been done by the 
lower Courts. 

We accordingly reject this application. 

Application rejected, 

(1) 3 B. 197. 
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SIND JDDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Petition No, 37 OP 1911. 

February 2, 1912. 

Pre^enf;—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. 0. 

LALU vnlad KACHO— Applicant 

versus 

GURDASMAL LADHOM4L— Opponent. 

Critninal Procedure Code (Act V of 1898), s. 195 (6) 
—Sanction to prosecute—Revocation of sanction by Ap^ 
pcllate Court-^Poiver of High Court to grant sanction. 

Section 195 (6) does not limit the right of appeal to 
one superior Court only. 

The higher Appellate Court has power not only to 
grant a sanction which has been refused but also to 
grant a sanction which has been revoked. 

A sanction which has been revoked is in effect only 
a sanction which has been refused. 

Muthusivanii Hudaliar v. Veeriar Chetti, 30 M. 382} 

2 M. L. T. 239; 17 M. L. J. 266 (P. B.); 6 Cr. L. J. 102, 
followed. 

Application for revision against an order 
of the Additional Sessions Judge, Sukkur- 
Larkana. 

Mr Dayaram. Dhanrajmal, for the Appli¬ 
cant. 

Mr. Rupekand Billaram. for the Opponent. 

JUDGME3NT.—This is an application for 
grant of sanction to prosecute the opponent 
for fraudulently making a false claim in the 
Court of the Sub-Judge of Shikarpur. 

The sanction was granted by the Sub- 
Judge, but was revoked by tbe Joiut 
Judge. 

It is objected that the application cannot 
be entertained by this Court as section 195 
(6), Criminal Procedure Code, contemplates 
one proceeding only in a superior Court. 
We find nothing in the terms of the section 
to justify this narrow construction, It is 
argued that the Appellate Court has power 
to grant a sanction which bas been 
refused, but not to grant a sanction whicb 
has been revoked. But there is no substance 
in this distinction for a sanction whicb has 
been revoked is in effect a sanction which 
has been refused. The point is covered by 
tbe Pull Bench decision in tbe case of Muthu^ 
swami Mudaliar v. Veeri Ohetli (l),witb which 
we concur. 

Sanction granted, 

(1) 30 M. 382; 2 M.L.T. 239; 17 M. L. J. 266 (P.B.)| 
6 Cr« li< J» 102* 



Vol. XVII] 


INDIAN OASES. 


UA8AN RAZA t\ RASTI BKOAM. 

OUDH JUDICIAL OOM.MISSTONBa'S 

COURT. 

First Civir. Appesal No, 1 of 1912. 

March 20, 1912. 

^ Presenti^Ur. Pijrgott, J. C. 
batyad HASAN RAZA— Pi,AiNTiPP— 

Appellant 

versus 

Nawab BASTI BEGAM— Defendant- 

Respondent. 

i)OS.sVSSK»« inficK of 
husband’s heirs to oust her. 

^ deceaseil Mahoinedan is 
^ to hare obtaiued possession of her luisbamVs 
property after his death peacefully, quietly and with- 
out fraud m hen of Iier unsatislied dowcr-debt, hia 

entitled to oust her until that 
debt has been satisfied. 

iJanuaa --Ui iTAfin Asghari De.jom, 32 A- 563; 
7 A. L. J. 614; 6 lud. Cas. 403, il/o7Kn«»m<2 Ali Naki 

Ahmad.un.Nisa, 1 0. C. Supplemeiitarv Vol., p. 6 
relied upon. * > t- » 

Appeal against the deorea of the Additional 
Judge of the Court of Small Causes. 
Lucknow, exercising powers of a Sub¬ 
ordinate Judge, dated Slst August 191 [. 

Mr. N<ihi‘ulluh^ for tlie Appellants. 

Mr. Wahvuddin Ryder and Biba Salig 
anmy for the Respondent, 

JUDGMENT.—The essential facts of this 
case are tha*-- one Nawab Abid Husain Khan 
died childless, leaving a widow of the name of 
Hasti Begam, He had no other surviving 
relatives nearer than Wazlr Ali Khaa aad 
Saulat Bahadur, his sister’s s^ns. The 
present suit relates to certain house pro¬ 
perty alleged to form part of the estate of 
late Nawab Abid Husain, now in the 
poaseession of his widow Nawab Basfci 
Begam. The plaintiff is the transferee of 
the interest of the two nephews, and he 
aues for recovery of possession against the 
defendant, Basti Begam, on the allegation 
that the parties bsiog Mahomedans subject 
to the law of the Shia sect, the defendant 
as a childless widow takes no interest in 
the immoveable property left by her 
husband. There was some question as to 
whether she would not in any case take 
some interest in the materials of the house 
in suit, but it is unnecessary to discuss this 
poiut in view of the decision arrived at by 
the Court below, in which E entirely 
concur. That Court has held that the 
defendant obtained possession of the pro¬ 
perty in suit on the death of her husband 
peacefully, quietly and without fraud, in 


SI 


lieu of her nusatisfioj (ioivor-ilobf, and 
that, oonaeqnently, t.ha plaintKT.s are i.of, 
entitled to ousf. her until that debt lias 
been satisfied. The Jate-st authority on 
this point is Ramzan Ali Khan v, A^ahari 
Begam ( 1 ), where the older oases are 
lewed and the law is very clearly laid 
aown. There can be no doubt whatever 

on the evidence in this case that Afusammat 
A' obtained possession on the 

death of her husband " peacefully, quietly 
and without fraud.” within the meaning 
of the above ruling. It has been on- 
tended on behalf of the appellant that 
tins ruling should not be followed in 

r.i decision oF this 

Mo/iuwW Ali Naki V. Ahmad-tiu^ 
nisi. (2). This being a Bench case is binding 
upon me sitting as a single Judge of 
this Court, and the learned Subordi- 

Date Jadge in the Court below seems to 
have felt some difficulty regarding it. 
He lays stress upon the fact that the 
late Sir William Burkitt. who is one of 
the Judges responsible for the decision of 
this Court, was subsequeuf.Iy a party to 
the decision in Amani Begam- 7 . Mukammid 
Karim ullah (3), in which it is suggested 
that a different view was taken. It seems 
to me, however, that there is nothin^* 
whatever in the decision in Mohimmil. 
Ali Raki v. Ahmad un nisi (2), which 
condicls in any way with the two Allahabid 
cases already referred to. There were par- 
ticuUr circumstances in that case on which 
the leirned Judges who decided it fouui 
it necessary to lay stress, and it may be 
possible to quote isolated passages in the 
judgnaeut which lend some support to the 
contention urged upon me on behalf of 
the appellant ; bub where the learned 
Judges of this Court proceed to lay dowu 
the law generally applicable bo cases of this 
sort, they say that the heirs are nob 
entitled to succeed in a suit like ths present 
against the widow, "if she has lawfully 
and without force or fraud obtained posses- 
eion. ” I am satisfied that they did not 
intend to lay down the law iu any different 
sense from that accepted by the Allahabad 
High Court. It was further contended 

in support of this anoeal that, as reirardfl 

(1) 32 A. 563; 7 A. L. J. 614; 6 lad. Gas A05, 

(2) 1 O. C- Sup. Vol. p. 6. 

(3) 16 A. 226; (1894) A. W. N. 52. 
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two of the items in suit (item No. 2, 
heinjr three houses in Moknlla. Naurbari, 
and item No. 4, being one house in Mohnlla 
Mansurnagar), the defendant cannot contend 
that she obtained possession of the same 
in lien of her dower-debt, inasmuch as 
she has set up a claim that they were 
really her own property and formed no 
part of the estate of her deceased husband. 
This is really a question of pleading, and 
it seems to mo that the contention of the 
defendant to the effect that these houses, 
though purchased in her busbaud’s name, 
bad been acquired with her money and 
were really her own property, has been 
rightly regarded in the Court below as 
merely supplementary to her general con¬ 
tention that in any case the whole 
of the property in suit is in her haiids 
subject to a charge on account of dower-debt 
exceeding the total value of property in suit. 

On this last point, it was farther con 
tended before me that it- is not proved that 
the amount of the defendant-respondent’s 
dower-debt exceeds the value of the property 
in suir. It has, no doubt, not been proved 
because tlie question of the sum due to 
Mnso'inmaf Basti Begam on account of 
her dower-debt was not put in issue or 
determined in the present suit, but was 
apparently left over by consent of parties, 
on the ground that it was in issue in a 
separate suit in which Musommal Basti 
Begam has come iuto Court as plaintiff. I 
think the learned Subordinate Judge 
might have been more careful to place on 
record exactly what, the parties did agree 
to I’egardiug this issue about the amount 
of the dower-debt, but it is certain that 
they tendered no evidence on the point in 
the present suit, and I think I am right 
in presuming that the Judge acted with 
the consent of parties when he said that 
this issue was to be determined in the 
other suit in wl)ich M usammnt Basti 

Begam appeared as plaintiff. I notice that 
in that suit this lady, though stating the 
amount of her dewer-deht. at Us. 50,000» 
contented herself with claiming Rs. 25,000, 
only and it has bFen urged upon me in 
argument that the total value of the pro¬ 
perty left by Nawab Abid Husain Khan in 
the possession of bis widow can be .shown 
from the plaint in the former suit to 
exceed the sum of Rs. 25,000. I do not 


myself think that the legal point sought 
to be raised by this objection is one which 
could in any case prevail; the widows 
lien in respect of her dower-debt would 
seem on the authorities to extend to the 
whole of the property in her possession, 
and the husband’s heirs could only recover 
possesHon of any part of the property in 
her bands after satisfying her claim for 
dower-debb. Apart from this consideration, 
however, I do not think that the fact that 
Musammnt Basti Begam. when coming into 
Court as a plaintiff, limited her daim for 
dower debt to the sum of Rs. 25,030, can 
prevent her from pleading in this suit in 
which she is defendant that the real 
amount was Rs. 50,000. £ have also referred 
to the file of another suit connected with 
the estate of the late Nawab Abid Husain 
Klian, which is referred to in the proceed¬ 
ings in the Court below and I have no 
doubt that the property of this deceased 
gentleman at pre.«ent in the hands and under 
the control of his widow does not amount to 

Rs. 25,000. 

It only remains to he considered, therefore, 
whetlier in any case the Court below was 
riglit in passing a final decree in the 
present suit- before the issue regarding the 
amount of Basti Begam’s dower- 

debt had been finally decided between the 
parties, either in the present or in some 
other suit, aod also whether the decreee 
as passed, which is one dismissing the 
suit altogether, is just to the plaintiff. In 
the case of Ramzan Ali Khan v. Asghari 
Begam (1), a decree was passed in favour of 
the plaintiff subject to payment of the 
amount of the dower-debt found due. In 
the Privy Council case, upon which later 
decisions of the Indian Courts have been 
founded, Mus immnt Bihi Bachnn v oheikh 
llamid Hossein (4), although the decree 
passed was one dismissing the suit against 
the widow, some stress was laid upon 
the fact that mesne profits had not been 
claime’d, and the decree was so framed as 
to safeguard the right of the plaintiff to 
bring a fresh suit. I think the question of 
the sort of decree to be passed in a suit like 
the present must be decided largely on the 
frame of the suit itself and in view of the 
pleadings of the parties and the proceedings 

(4) 14 M. I. A. 377; 10 B.L.E. 45; 17 W.R. (P-C.) US, 
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m Court grenerally. In the present case, 
the auit ns brought was one for ejeobment 
against a trespasser, subject only to a plea 
that if the defendant as widow of the 
deoe^ed were held to be entitled to a 
portion of the property in dispute or to its 
price, a decree might be passed in favour 
of the plaintiff for possession on payment 
of a speoided sum. I have no doubt that 
the reference in this paragraph was to the 
question whether the defendant might not 
be found entitled to a share in the materials 
of the houses ; the plaintiff never admitted 
any right on the part of the defendant 
to retain possession in lieu of dower-debt. 
and never moved the Court to grant him’ 
as an alternative relief a decree for pos¬ 
session subject to payment of the ascertained 
amount of such debt. 1 think also, as I have 
already stated, that the plaintiff was at least 
a consenting party to the course adopted by 
the learned Subordinate Judge in declining 
to determine in this auit the issue as to the 
amount of the dower-debt. Under all the 
circumstances, 1 am not disposed to remand 
this case, or to direct further inquiry, for 
the sake of giving the plaintiff relief in the 
form of a decree for possession snbjecb to 
payment of a specified sum on account of 
dower-debt. 1 think, however, that it would 
nob be unreasonable to bold that the defend- 
ant, having also herself been a consenting 
parly to the arrangement by which the 
issue as to the amount of the dower bebt was 
to be determined in another suit, is bound by 
that arrangement and should not be permit- 
ted hereafter bo plead the decree in this case 
as an absolute bar to any future suit for 
recovery of possession subject to payment of 
ascertained amount of the dower debt. 
While, ^ therefore, id other respects aflBrmiDgr 
he d^ision of the Court below and dismiss- 
ing: this appeal, I direct that the decree 
of the lo^er Court be modified by adding to 
it a declaration similar to that made by their 
Lordships of the Privy Council in Afus'immai 
Bihi,Ba6hun v Sheikh Hamid Hossiin (4) to 
the effect that the plaintiff’s suit is dismissed 
subject to his right to enforce hereafter any 
claim which he may have in law to recover 
possession- of the whole or of any part of 
the property in dispate on payment of the 
aaoertained amount of the dower-debt due 
to th? d^fendant-respoDdent. This appeal 


has.s.hHUntially huln.l, au-IF flunk iU--u m 

able t.) ord.T tin* ntip -II nil. f.. ,,,y ,.i|| 


Appc.al difunis.- 1. 


CALCCrrA IIIGM COURT. 
Okihnaiiy OuroiNAL (bviL Soir No. 5:5:1 

ov lOlO. 

Mfty 6. 1912. 

Pren<>nt:—Mi\ Chaudhri 

KHKTTRRMOME DASSl—P imintifk 


TCAD'VMB’^XI D A SSI—Orf-r-j oant, 

flimht Lno — miUw—m.jhf to inherit, 
tiCafton-Ph;,.<,rnl unrha.tifi, ho.fiUh, - 

Refusal toheeioith husbaml and co-iui/e. 

Tlie only flisqualiacatioii for a widow to inltn i 

P>*ysical im 


Wliere a wife refused to live with her husband au-l 
iier CO-wife : 

Held, (1) that, sho was not disqualified, in tlio 
absence of any misconduct on her part, to inherit lie- 
husband’s estate after his death ; 

(3) that the refusal to [ivo was, under the circum- 
stances, no evidence of hostility. 

Suit for partition. 


Messrs. <9 0. Hitter and N Sircar in¬ 
structed by Messrs. Fox and Mondal, Solicitors 
for the Plaintiff. 

Messrs R. Ohakrav irti, A .V. Ohandhri 
and M. N. Him, instructed bv Vless-s. 
T. H Wdson and K. L. Boral, Solicitors, for 
the Defendant. 


JUDGMENT.—This is a suit brought by a 
Hindu widow against her co-widow, for parti¬ 
tion of the estate of her husband, Nilmoni 
Dey, who died on the 22nd May 1910. The 
plaintiff was married in January i860 and 
the defendant in 1866. Ifc is admitted that 
these are the only two heirs whom he left 
him surviving. The defendant, however, 
questioned the plaintiff’s right to succeed on 
the ground that she bore “malignant ho.stilifcy 
and bitterness towards her husband all 
through her life.” It has been strenuously 
argued on behalf of the defendant that, under 
the Hindu Law, she is under the circum¬ 
stances nob entitled to succeed The conten- 
tion.as I have understood ifc, is this. Thar, the 
word P'ltni {* *) in the text of Tajnavaltya 
II, 136-l:d7, means lawfully wedded wife, one 
married according to one of the approved 
forms of marriage. The word etymologically 
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meana a wife who is an indispensable 

associate of her husband in religious rites 
and observances. That being so, she must 
beasarf/iw’i ( * * ) which is defined in 
Manu thus 

# * # * 

* * * * 

Manu V, 165. 

The passage is rendered by Sir William 
Jones thus—“While she who slights not her 
lord, but keeps her mind, speech and body 
devoted to him attains her heavenly mansion 
and is called sadJnoi by goodmen.” I may 
mention that Haughton in his Institutes of 
Manu, Edition 1825, page 372, refers to this 
couplet and the next one as not found in the 
three copies of ^ledhatiUn that he had the 
opportunity of consulting. These couplets, 
however, appear in Kulluk Bhatta's com¬ 
mentaries, and we may proceed upon the 
basis that they are not interpolations. His 
note is as follows: — 

* # * 

namely, that so far as Vak and Manaii, speech 
and mind, are concerned, this verse contains 
the Vidhan { * ) and tha^, so far as the 

body is concerned, the mention of it is an 
Anutad ( * ) a repetition, superfiaous or 

self-evident. It has to be remembered that 
the Manava Dharma Shastra ( * * ) is 

a book of mixed religion, morality and law, 
and in a great many instances contains 
appeals to one’s moral side and it is impossi¬ 
ble to accept, the whole of it as a legal theai.s. 
These couplets occur in a chapter of ini.s- 
ceilaneous character, dealing with edibles, 
impurities, and methods of purification, and 
finally with rules relating to the duties of 
women {stridharma) and can hardly be looked 
upon as anything more than directions for 
regulating one’s life, some of them in the 
way of precepts or moral injunctions. Ver.«e 
166 says that a woman by this course of life 
acquires high renown in this world, and in 
the next, the same abode with her husband. 
It is quite clear that the word sndhwi has not 
received the wider meaning that has been 
given to it in Manu S: ti in dealing with 
the question of inheritaoi . Jn Yajnavalkya 
the passage about the right of a widow to 
inherit is the subject of a long commentary. 
We find that Briddha Manu as ti.s. e quoted 
says that ’ the widow succeeds keeping 
unsullied her husband’s bed, and persevering 


in religious observances ( * * ).” Kat- 

yayana is also there quoted:—‘ Let the widow 
succeed to her husband’s wealth, provided 
she be cliaste,” the word used being ahyabhi' 
chnrinz ( =* * ), which admits of no 

ambiguity. Then we find in the Vyavahara 
Mayukha, section 8, Part IT, Katyayana is 
again quoted, followed by a quotation from 
“Harita" which has been thus translated : — 
“if a woman, becoming a widow in her 
youth, be headstrong (suspected of iocon- 
tinence^), a maintenance must in that case 
be given to her, for the support of life,” II 
Cole. Dig., 536, ccccix. The word used is 
( * ) which lias been translated as head¬ 

strong, (suspected of incontinence)—Sankita- 
vyabhicharaya—See Viramitrodaya, Chap¬ 
ter III, Part I, section 10. In Vivadachinta- 
mani, Harita is again quoted. The passage 
has been thus translated : — If ay on ng widow 
is untractable,” &c., It Cole. Dig., 538, ccccix. 
The commentator says that the chaste wife 
is entitled to the property. In the Vishwa- 
kosa, one of the meanings given to the word 
Karkasa is “unchaste” ^'Vyabhickarini *' In 
Saraswati Vilash, § 52S, Vishnu is quoted 
thus: “The share allotted to women who 
trangress their limits may be resumed”— 
“who trangress their limits” means un¬ 
chaste.” Narada is quoted. The passage 
has been thus translated:—“His women if they 
keep their husbasd’s bed inviolate shall be 
maintained till their death, but if they do 
not, thfy shall not be.” Narada xiii, 26. 

In the Dayabhaga, tbe.se passages from 
Briddha Manu and Katyayana are quoted, and 
also another from Vyasa- which has been 
thus translated ;—“After the death of her 
husband, let a virtuous woman observe strictly 
the duty of continence,” E>ayabhaga, Chapter 
Xr, sec. 1, § 43. II Cole. Dig., 528, cccc. 

I do not think there is any doubt whatsoever 
that the only disqualification for a widow to 
inherit her husband’s estate is that one of 
physical unchastity. To give it a more 
extended sense, that she forfeits her right or 
does not become entitled to inherit unless 
she has kept her mind, speech and body 
devoted to her husband is not justified by 
the interpretation which has been put apon 
the passages quoted. This is also the mean¬ 
ing put upon them by Srikrisbna in his 
commentary. He says sadhxci ( * ) means 

“not adulterous.” As regards the authority 
of Srikrisbna, Mr. Justice Dwarkft Nath 
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Mifcter says that *‘he is cousidered a greater 
authority as being superior even to the 
authority of Dayabhaga.” I know that a 
later commentator of note does not consider 
briknshna of suoh high authority. IBut 
there IS no question, it seems to me, upon a 
comparison of all the commeutaries on these 
passages, that sa.ihwi (* *) means a chaste 
woman who keeps the bed of her husband 
inviolate. These passages were elaborately 
discussed in what is kno vu as the ‘‘Ohastity 

Oaae by Justice Dwarka Nath Mitter. v'^ee 

Kery KoUtany v. Moneram KoJita (1) The 
question raised and decided in that case was 
that a Hindu widow who was unchaste was 
not entitled to succeed. On page 19 of the 
judgment, the following passage occurs : “it 
has been said that some of the texts quoted 
above refer to many other virtues besides 
chastity, aud that the argument in favour of 
forfeiture would be equally strong iu the 
case of the widow’s derilictions in respect of 
those virtues, as in the case of her failure to 
preserve her chastity. But the answer to 
this objection is very plain. A chaste widow 
who has failed to perform her duties to-day 
may perform them on some future date. But 
a widow, who has once sullied the bed of her 
lord, not only causes her husband’s soul to fall 
into a region of torment, but becomes from 
that time absolutely incompetent to do 
anything, for his spiritual welfare.” He held 
that if a Hindu widow failed in her other 
duties, she might expiate and inherit the 
estate, but their non-performance was not a 
disqualification. 

It has been further argued that, according 
XI[[, § 21, an enemy to his father 
( * * ) takes no share of the inherit¬ 
ance,^ that such disqualification extends 
to enmity to the propositus”^ (Golap 
Shastri’s Hindu Law, 4th Edition, page 
36:^; and as all grounds of disqualification 
which exclude males apply equally as 
against female heirs (Mitakshara 11, 10 §, 8 
Mayne : 7th Edition, page 811), the plaintiflf 

in this case is not entitled to inherit. It 
was farther argued that if disobedience and 
hostility were minor grounds for forfeiture, 
reraoyeable by penance, the plaintiff could 
not inherit until she had performed the 
prescribed penance, and the case of Bhola 
Nath V. Mt. Sahitra (2) was cited in support 
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(1) 13 B. L. E. (F. B.) 1; 19 W, R. 367. 

(2) 6 S. D. 62 at p. 71. 


of the contention, but wlmt tlie nature of 
the penance is to be, has not been suggested, 
and need not be considered. Now, the 
expression # * in explained in 

Wswftti Vilash, § 152:-“ Those who hate 
their father, t.r., those who say, ‘this is not 
my father, etc.’” For otherwise when the 
son hates his father because of the latter’s 
partiality, a share is ordained for him. Jn 
the Dayakrama Sangraha, Chap Ill, sec- 
t»on 3, an ^enemy to his father” is 
interpreted as one who ill-treats his father 
during his lifetime, or one who is averse* 
to performing his obsequies when dead ” 
In Viyada Ratnakara, Chap. V, “He who 
nates his father” is thus interpreted: “He 
who hates his father is the enemy of his 
father. Such hatred terminates in compass- 
mg the death of the father when he is alive 

and in refusing to offer for the benefit of his 
soul libations of water, etc., when he is 
dead. In Vivada Chintamoni, the com¬ 
mentary IS : Enemy of the father,’ one 

who beats his father while alive and is 

averse to perform his sradh-,, eto., after his 
death.^^ In Dayatatwa, “ an enemy to his 
hither IS said to mean “one who abuses 
him by beating and the like while he is 
alive, and who is unwilling to perform his 
funeral obsequies when he is de:id.” 

Assuming that malignant hostility ex- 
eludes, there is nob a particle of evidence of 
such or any hostility against the plaintiff • 
Ihe only witness lyas the defendant her.sel6 
and most of her evidence was hearsay. She 
18 also shown to be altogether unworthy of 
credit, as shown by the fact that she claimed 
properties in her deposition as gifts against 
her own written statement in this case. All 
that her evidence comes to is that the 
plaintiff refused to come to her husband 
when sent for. After the husband married 
a second time, the plaintiff found it im- 
possible to live with him owing to the 
treatment she received. That is all that we 
have against her, which is no evidence of 
hostility The expression *\lwesh" in 
Narad’s text, according to the commentators, 
means physical violation coupled with a 
refusal to perform his sradh, etc, and one 
of them says that the hatred must be such 
as terminates in compassing the death” of 
the propositus. I hold that the plaintiff is 
not disqualified because she did not live 
with her husband or even if she refused to 
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live witli liim find her co-wife. There is no 
evidence at all that she was guilty of any 
misconduct, in hody, speech or mind. 

I, therefore, declare that she is entitled to 
inherit the estate of her husband equally 
with her co-widow. The parties agreed that 
if I took the view that the plaintiff was 
entitled to share the inheritance with her 
CO- widow, file estate to be divided amongst 
tliem consi.sted of G-overninent promissory 
notes of (he value of Rs. 1,09,000 and a 
house No 25, Hidaram Banerji'a Lane. I 
direct that the Government securities be 
divided between them in equal shares. The 
house is also to be divided into two equal 
sliares in the usual way. The estate is to be 
lieid by them as Hindu widows. 

C.osts of the hearing of the issues raised 
will be treated as costs in a partition suit, 
that is to say, eacli party will bear her o.vn 
costs before the decree for partition. All 
subsequent costs will be according to their 
respective shares. The defendant will bear 
her own costs of the commi.ssion and pay 
the plaintiff her costs thereof taxed for 
three sittings only. Costs of the inquiry as 
to maintenance will be taxed as costs in the 
cause. The amount due from the plaintiff 
on account of Kali Charaa Dey is to bo 
debited to her share. All other undisposed 
of costs will be costs in the cause. 

Suit decreed. 


BOMBAY HIGH COURT. 

KiBsr Civil Apfkal No. 196 op 1911. 

dune 18, 1912 

Present:— N. G. Cliandavarkar, Kr., Ag. 
Chief .Justice, and .Air. Justice Batchelor. 
BA[ GULAB— Appellant 


versus 

THAKORLAL PRANJtVANDAS- 

Respondent. 

Majority Act (IX of \Sltj), s. Z~~hindii iMw^m 

— Pon-er of minor IlnuUi to make Will—Minor 
mvonit}() of, ^ 


AHindu isnotcompeteut to makea \yill unlcas he 

has attained majority under the iinjority Act 
The Majority Act has inodided the Hindu Law ou 
the question of minority except in respect of 
marriage and adoption. ^ 

First appeal from the decision of the 
District Judge of Broach, in Miscelloneous 
Application No. 19 of ISII. 


Mr. L, A. Shah., for the Appellant. 

Mr. G. K. Pnrekh., for the Respondent. 

JUDGMENT.—The question in this appeal 
is whether a Hindu minor is competent to 
make a Will. The right of a Hindu to make 
a Will is based upon the principle that he is 
competent to make a disposition of his pro¬ 
perty, to take effect after his death, to the 
same extent to which he can make a disposi¬ 
tion of it in his own life time as a gift. It is 
clear law that a Hindu minor cannot make a 
gift of his property in his life-time. If that 
is so, it follows that he o.annot make a Will 
in respect of that property. 

But it is argued in the present case that 
thougli the testatrix, having been under 
eighteen years of age, was a minor according 
to the Indian Majority Act, she was more 
than fourteen yeara old and that, therefore, 
under the Hindu Law, she was not a minor. 

Oc that ground, we are asked to hold that, 
according to that law, sho was competent to 
make a Will. 

Ba( the Indian Majority Act has modified 
the Hindu Law on the question of minority 
except iu respect of dower, divorce, marriage 
and adoption. 

It is argued, however, by Mr. Shah for 
the appellant that the Indian Majority Act 
has not affected the rule of Hindu Law on the 
question of minority so far as the competency 
of a Hindu to make a gift inter vivos is 
concerned. That argument is clearly unsus¬ 
tainable. It is true the Legislature has not 
modified the Hindu Law so far as the com¬ 
petency of a Hindu to make a gift or a Will 
is concerned, but the Legislature has laid 
d)wa what the age of majority shall be for 
the purposes of that competency. The 
Hindu law having been repealed to that 
extent, the law now is that no Hindu can 
make a Will who Is less than eighteen years 
of age. 

This is in acordance witii the decision of 
the Allahabad High Court in Harduari Lai 
V. Qomi (1). We must confirm the order 
with costs. 

Order coniirmeJ. 

(1) 8 A. L. J. 385j 33 A. 525; 9 Ind. Cas. 1017. 
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KESRI OHANO t>. NATIONAL JUTB MILLS, CO. LU. 

OALOUTTA HIGH COUaT. 

Ordinary Original Civil Soit No. 697 

OP 1911. 

June 17, 1912. 

Mr. Juatice Fletcher 

KKSRI OHAND KOTHO RI—Plaintiff 

versus 

NATIONAL JUTE MILLS, Co. Ld. and 
ANOTHER—Dependants. 

Civil Procedure Code (Act V of l^0S),O. IX, r. S~ 
not giving cvidcnee—Snit to be disni'is^cd — 
Defendant not entitled to prove his case. 

Whon tho plaintiff offers no oviclenee, the Court 
has no jurisdiction except to dismiss the suit for 
want of prosecution. In such a case, the dofendaut 
IS uofc oatitlod to pi’ore his case- 

But when the plaintiff lias "iven evidence, in that 
case, notwithstanding that tlie Court has formed nu 
opinion in favour of the defendant, the defendant 
can say that he is entitled to give evidence in proof 
of the case he has inacie in his own written state* 
ment, so that in tlio case of an appeal, there may be 
no remand, but the whole case ma}' be disposed of. 

Ex parte Jacobson, In re Pinco(fs, (lS^‘2)22Ch. D. 312: 

62 li. J. Ch. 561, 48 L. T. 197. 31 \V. R. 554, 
referred to. 


EKNATH PANDOBA KOSTI V. DAQDtTRAM. 

the plaintiff offers no evidence. When tho 

plaintiff offers no evidence, the Court has 

no jurisdiction excent to dismiss the suit 

for want of prosecution. This case must be 

dealt with on that footing. The plaintiff 

must pay to the defendant the costs of this 

suit and of the commission to England on 
Scale No. 2. 

Mr. Jac.l<son.—W,\l your Lordship alsj 
indclude reserve cost, if any ? 

The Oocur.—Yes. 

c, dismissed. 

Solicitors for the Plaintiff; Messrs. Fox 
aud ^fondaL 


BOaMBAT high court. 

Ssco.VD Civil Appeal No. 403 op 1911. 

June 25, 1912. 

Present-. Sir N. G Chandavarkar, Kt , A^- 
Chief Justice, and Mr. Justice Batchelor'* 

EKNATH PANDOBA KOSTI-ApprAakt 

versus 


Messrs. Norton, Pugh and Pearson, for 
Defendant No. 1. 

Messrs. Jackson, Gregory and Langford 
James, instrucled by Messrs. Leslie and 
Hinds, Solicitors, for Defendant No. 2. 

JUDGMENT.— There is nothing to say 
in this suit. The plaintiff doe.s not appear 
and Mr. Jackson and Mr. Norton, on behalf 
of the defendant, say that they wish to open 
their case. That is a procedure which is 
not contemplated by the Code of Civil 
Procedure. The decision of Sir Ge>rge 
Jessel in Ex parte Jacobson, In re Pinco.ffs (1) 
does not apply to this case at all. Toat 
case was that when the Master had heard 
the evidence given on behalf of the plaintiff, 
he said he was prepared to decide on the 
defendant s side without calling for any 
evidence to ba given for or on behalf of the 
defendant. That, of course, is a position 
which the defendant is not b>undto take 
up. Under our Code, notwithstanding that 
at the close of the plaintiff’s case, the Judge 
has formed an opinion in favopc of the 
defendant, the defendant can say that he is 
entitled to give evidence in proof of the case 
he has made in his own written statement ; 
so that in the case of an appeal, there may 
ba no remand bat the whole case may 
be disposed of. That is not a case where 
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Respo.vde.vts. 

LimUation ~Mort.i„gc dirrec -Claim b,j .ccand mart. 
0 a,jee for Uca-ltojort,oa of claim-Sait to cMliah 

mortgage-Pa,I,c.-.V„rlga,jor 

cf of t.mo occagmd bg cmmilialion praccedinga- 
L,,„,iat,oa Art at' of ISTTJ, Sch. If, .irt. 11 - 

[ o'"'"-'' ot 1S79>, 

of Property Act (IV of 1S82) 8 
Ho, ’ 

A , an agriculturist under the Uekkhau Agriculturiats 
lloliei Ac.,, laortgaged his property to B Snbse 
ciueutly, ho mortgaged tlio same property to C. B 
obtained a docroo on his mortgage against A. 
without imi,loading C. When li. sought to sell the 
propel t> in execution of liis decree, C. intervened 
clauuuig a hen on the property. C.'s claim petition 
was rejected on lOth lane 1907. U« the loth .July 
19Ji, C. brought a suit ngumst A. and li. to establish 
his mortgage and to get rid of the order made 
against C. I a caiin proceedings. Boforn liliu'r the 
suit, (7. had to obtain a coaciliator’s certilicate as A 
was an agrioalturist. If the period taken up in concilia' 
turn proceediugs were deducted, tiio suit ivas within 
time. B. conteuded that this period could not be do 
ducted as A vyas lot a necessary party to the suit:— 

although A. was nob a party to the 
order of 19th .Juno 1907, he was. as a person interested 
la the mortgaged property, a necessary party to the 
suit to escablisli tlie luortga^ja; 

f2) that tho period occupied by conciliation pro 
coeding.s should be deducted in computirv/tho 
period of hiuitation prescribed for tlio suit; ^ 

(3) that the suit was, therefore, within time. 

Second appeal from the decision of the Dis¬ 
trict Judge of Ahmednagar, in Appeal No. 
185 of 1909, cjnhrnaing that passed by the 
Subordinate Judge at Raburi, in Civil Suit N,> 
177 of 1908. 
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>Ir. P. P. Khare, for the Appellauts. 

Mr. Coyaiee, with him Mr. C. A, Bele^ for 
the Reepondentp. 

JUDGMENT.—It is contended in support 
of tliis second appeal that the presence of 
the mortgagor as a party-defendant was not 
necessary and that, therefore, the Conciliator’s 
certificate does not avail the plaintiffs to bring 
the suit within the period ot limitation under 
Article 11 of Schedule 11 to the Limitation 
Act. 

This point is urged on the following facts : 
Defendants Nos. 1 and 2, the present appel¬ 
lants, obtained a decree upon their mortgage 
against their mortgagor, defendant No. 3. 
The present plaintiffs were not parties to that 
suit. Having obtained a decree upon the 
mortgage, the said defendants sought to sell 
the property in satisfaction of their decree. 
Thereupon, the plaintiffs intervened, claiming 
a lien upon the property in virtue of a mort¬ 
gage in their favour subsequent to the mort¬ 
gage of defendants Nos. 1 and 2. In the miscel¬ 
laneous proceedings in which they intervened, 
the Court held their mortgage not proved and 
their application that the property should 
be sold in satisfaction of the mortgage decree 
of defendants Nos. 1 and 2 subject to their 
own mortgage was rejected. That was on the 
19th of June 1907. The present is a suit to 
establish their right founded on that mort¬ 
gage and its object is to get rid of the 
order passed against them in the 
miscellaneous proceedings. Ordinarily, the 
suit should have been brought under Article 
11 of the Limitation Act on or before the 
19ih of June 1908. But it was filed on the 
15th of July lc08. Frima facie, there¬ 
fore, the suit was barred by limitation. 

The plaintiffs, however, seek to bring the 
suit within the period of limitation under 
Article 11 on the ground that as their mort¬ 
gagor, defendant No. 3, was an agriculturist, 
they had to apply for a certificate from the 
conciliator under the Dekkhan Agriculturists’ 
Relief Act. They claim deduciion of the 
period occupied in obtaining the certifi- 
cate. 

It is conceded by Mr. P, P. Khare for the 
appellants that, if the period occupied by the 
application for the Conciliator’s certificate is 
excluded, the present suit is in time. But it 
18 argued that that period should not be 
deducted, because, the defendant No. 3 was 
not a necessary party to the suit. Mr. Khare 
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argues that the suit was merely to set aside 
the order passed on the 19th of .June 1907 in 
the miscellaneous proceeding. To that order, 
it is true, the defendant No. 3 was not a party, 
but whether he was a party to that order or 
not, the present suit is one brought on the 
strength of a mortgage and the Transfer of 
Properly Act directs that all persons 
interested in mortgaged property should be 
made parties to a suit on the mortgage. 
Therefore defendant No, 3 was a necessary 
party and the suit must be held to have been 
in time. 

The decree is confirmed with costs. 

Decree confirmed. 


CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 109 

OP 1911. 

April 23, 1912. 

Present: —Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr Justice Chapman. 
PANCH DUAR THAKUR and another — 
Judgment* DEBTORS—Appellants 

versus 

MANI RAUT— Deoree-uolder— 

Respondent. 

AppCdl—^Ui'der determining valuation of immoveable 
property to he entered in sale proclamatio7t, it appealable 
—Civil Procedure Code {Act V of 190S), ss- 2, 47, 0. 
XXI, r. 66. 

An order determining the value of the immoveable 
properties, to be entered in the sale proclamation by 
the executing Court, under Order XXI, rule 66 of 
the Civil Procedure Code, is not appealable. 

Deoki Nandan Singh v. Dami Shigh, 10 Ind. Cas. 
371; 16 C. W. N. 124; 14 C. L. J. 35, followed. 

Appeal from the order of the Sub-Judge 
of Daibbanga, dated January 20tb, 1911. 

FACTS —The decree-holder attached cer¬ 
tain immoveable properties of the judgment- 
debtor. She alleged that the value of the 
properties was about Rs. 11,000. The judg¬ 
ment-debtor said that their value would not 
be less than Rs. 65,000. The Court upon 
inquiry held the value to be Rs. 38,000. 
The judgment'debtor appealed. 

Babus Baldeo Narayan Singh and Jyotish 
Ghandra Sarkar, for the Appellants. 

Babu Shib Ghandra Palit, for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal from an 
order, and it is objected on the part of the 
respondent that no appeal lies. The point 
in dispute is one that arises under Order 
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XXI, rule 66, and the only poinb wo have 
to consider is whether n debermiuation of a 
matter under that rale is a decree and as 
such within section 47 and so appealable. 
There are a number of decisions on the old 
Code, which favour the view that an appeal 
lies. Ou the new Code, however, there is one 
decision which has been brought to our 
notice, that is, the decision of Mr. Justice 
Mookerjee in Deoki Na7Kian Singh v. Bayisi 
Singh (1), I am in complete agreement 
with Mr. Justice Mookerjee’s view of this 
matter, and, having regard to the new 
definition of the word ‘decree’ in section 2, 
sub-section (2) of the Code, I do not feel 
that it is necessary to go back to the earlier 
decisions which were based on a different 
definition. 

The result is that, in my opinion, the 
preliminary objection must prevail, and the 
appeal must be dismissed with coats, hearing- 
fee three gold mohurs, 

Appsal dismissed. 

(1) 16 C. W. N. 121; M C. L. J. 33j 10 Itul. Ciis. 
371. 


ALLA.HABA.D HIGH COURT. 

Second Civil Appeal No. 311 op 1911. 

July 2, 1912. 

Present: —Mr. Justice Ohamier and 
Mr. Justice Rafique, 

ABDUL AZIZ— Plainxipp—Appellanx 

versus 

BASDEO SINGH and others— 
Defendants—Respondents. 

Abatement of suit -Suit for recovery of rent against 
' ilved-rate tenants—Death of one tenant during pendency 
of appeal—Joint and several liability. 

The liability of fixed-rate tenants in respect of 
the rent of their holding is joint and several. 
Where a suit is brought against li-xed-ratc tenants 
for recovery of rent and one of them dies during 
the pendency of an appeal against them and 
attempt is made to bring the legal representatives 
of the deceased on the record, the appeal abates only 
as far as the deceased respondent tenant is con¬ 
cerned and the liability of the others is nob affected. 

Joy Qobind Laha v. Manmotha Nath Banerji, 33 C, 
580, followed. 

Muhanvmad Askari v. Radhe Ram Singh, 22 A. 307, 
relied upon. 

Second appeal from a decree of the 
pistricb Judge of Jaunpur. 


Mr. W. K. vvibh him Messi’s. Sn- 

rendni Nnth Sen and Muhammad fshai/, for 
the Appollaiit. 

Mr. Hamilton, with him Messrn./I E. Jiaves, 
Sntya Chandra Makerji and Dr. Satish 
Chandra Ihinerji, for the respondent.'!. 

JUDGMENT.—This appeal arises out 
of a suit brought againso several persons for 
the rent of a fi.xed-rate holding. The suit 
was dismissed by the Court of first instance, 
and the plaiiUilf appealed to tlie District 
Judge. Wiiile the appeal was pending, one 
of the defeudant.s-respondeuts died, and the 
plaintiff-appellant failed to apply to the 
Court within the prescribed time to make his 
heirs respondents in his place. The Court 
then held that the appeal was not maintain¬ 
able agaiust the remaiuing respondents, and, 
with reference to a prayer that the Court 
sliouM consider the case under section 5 of 
the Limitation Act, the Court held that that 
section did nob apply to the appeal. The 
result was that the appeal was dismissed. 
This is a second appeal by the plaintiff on 
whose behalf it is contended (1) that the 
liability of the defendants to the suit was 
joint and several and not joint only, and, 
therefore, the appeal should have been allowed 
to proceed agaiust the surviving respondents ; 
(2) that section 5 of the Limitation Act 
applied to the case. On the first point the 
case seems to be covered by the decision of 
the Calcutta High Court in Joy Qobind Laha 
V. Manmotha Nath Banerji (1). That was 
a suit again.sb several persons for the recovery 
of the rent of a holding. After an appeal had 
been filed by the plaintiff, one of the defendants- 
respondents died, and no attempt was made 
by the appellant to get the legal represen¬ 
tatives of the deceased respondent substituted 
on the record. The remaining respondents 
objected that the appeal could not proceed. 
The Court held that as the liability of the 
holders of the tenure was joint and several, 
the appeal could proceed agaiust the surviving 
respondents, and that it abated only as far as 
the deceased respondent was concerned. 
There seems to be no reason for distinguishing 
between the liability of several holders of a 
fised-rate tenure and the liability of several 
tenants of any other holding. The liability 
of fixed-rate tenants in respect of the rent 
of their holding appears to be joint and 

(1) 33 C. 580. 
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several. The case i.s, therefore, on all foars 
■with the case decided by the Calcutta High 
Court. In this couuection, we may refer to the 
case of Muliauiniud Askari v. liadhe Ram Sir.gh 
(2), wliere the Court held tliat the effect of 
sectioG 43 of the Indiau Contract Act was to 
exclude the right of a joint contractor to be 
sued along with his co-contractoi’s. We 
allow this appeal, set aside the decree of the 
lower Appellate Court, and remand the case 
to that Court to be restortd to the peudiog 
file and disposed of according to law. Costs 
in this Court will be cjsts in the cau.se. 

Appeal decreed-, cause remanded. 

(2) 22 A. 307. 


CALCUTTA HIGH ( OURT. 

Second Civil Appeal No. 1304 or 1910. 

JuT>e 14, 1912. 

PmeuL-—Mr. Justice Stephen and 
Mr. Justice Richardson. 

BATUK NATH MANUAL— Plaintiff- 

Appellant 

versus 

BEPIN BlHARl CHAUDHURI— 
Defendant—Respondent. 

Contract Act (^IX oj 1872), s, 09 —Decree for rent 
—Decree against recorded tenant—Sale of tenure of 
share of recorded tenant—Decretal amount paid by 
recorded tcnant’.'i C 0 ‘sharer — Co^sharer's right to be re- 
imbiirsed by recorded tenant—Provincial Small Cause 
Courts --let {IX of 1887), Sch. II, 41—Cii'il Proce- 

(lure Code (^ct T o/ 1908), s. 102—Appeal, Second 
—Small Cause suit. 

Plaintiff was tlie owjier of three-sevenths 
and defendant No. 1 of two-scvcntlis of a putni 
tenure ; but the name of tlic defendant No. 1 
alone was recorded in the landlord’s books as the 
holder of the temire. In 1307, the defendant No. 1 
sold his share to a stranger, and tho share passed 
to the vendue with effect from tho beginning of 
1308. Subsei-iueutly, the landlord brought a suit 
for recovery of arrears of rout in respect of 1307 
and 1308 against the defendant No. 1, the recorded 
tenant, and obtained a decree. In execution of tho 
decree, the tenure was sold by auction, but the 
sale was set asido upon the plaintiff depositing the 
necessary amount which was less than Rs, 500. 
The plaintiff brought the present suit against de¬ 
fendant No. 1 for recovery of two-sovenths share of 
the sum so deposited. Plaintiff did not implead 
the vendee of defendant No. 1 as a defendant nor 
did ho ask for any relief against Iiim. 

Held, (1) that although at tho date of the in- 
Btitutiou of tho suit, the defendant No. 1 had no 
nitercst in the teuiue, yet tho suit did not full out- 
side the sevpe of Article 41 of Schedule II of tho 
Provincial Small Cause Courts Act j 


(-) that as the suit was uot a Small Cause suit, a 
second appeal was competent; 

i3) tli.ac when a decree was made against defen¬ 
dant .No. 1, the recorded tenant, he became “bound by 
law to pay” tho decreed amount to the landlord in 
the terms of section 69 of the Contract Act; 

(4) tliat the plaintiff was a person interested in 
Mie payment of this debt, and he was entitled to 
be “reimbursed” by tne defendant No. 1, although 
the assignee of the latter was benefited by the pay¬ 
ment. 

Appeal from the decree of the Additional 
Sub-Judge ■>£ Rajsliahye, dated May 17th, 
1909, modifying that of the Munsif of Nattoro, 
dated May i6bb,190S. 

Baba Jotindra Natk Likiri, for the Appel¬ 
lant. 

Babu Ram% Kanti Bh'UtJcharyya, for the 
Respondent. 

JUDGMENT. 

Stephen, J. — The plaintiffs and others 
including the defendant No. 1 were co-sharers 
in a certain putni tenure, the share of the 
plaintiff being three-sevenths of the whole 
and that of tho defendant No. 1 two-sevenths. 
It appears, however, that the name of the 
defendant No. 1 was alone recorded in the 
landlord’s books as the holder of the tenure. 
The tenure, therefore, so far as the landlord 
wa.s concerned, was represented by that defen¬ 
dant. In that state of thiogs in the year 1307| 
the latter sold bis share of the tenure to a 
stranger who is not a party to the suit, 
and the case lias been argued on the footing 
that the share passed to the vendee with 
effect from the beginning of the year 1308. 
Subsequently, the landlord brought a suit 
for recovery of arrears of rent of the i enure 
in respect of the years 1307 and 1308, and no 
steps having been taken for the rectification of 
tlie landlord’s books in which tho name of the 
defendant No. 1 still stood as the holder of the 
tenure, the suit was brought and a decree 
was obtained against him alone. In exe¬ 
cution of the decree, the tenure was sold 
by auction but the sale was set aside under 
the provisions of section 310A of the Code 
of 1882 upon the plaiutiff depositing in Court 
the sum of Rs. 383-8-6 consisting of the 
amount (Rs. 358-8-6) due under the decree 
and the amount (Ks. 25) due as statutory 
compensation to the auction-purebaser. The 
plaintiff’s claim in the present suit relates to 
the sum so deposited and may be stated as 
follows. Deducting three-sevenths of the 
whole as payable in respect of his own- share 
of the putnii he seeks to recover two* 
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sevenths from the det'eiulant No. 1, liability 
for the balance bein>; as^igfiiod iii tho plaint 
to other share*holder.s wlio have since paid 
what was due from them and with whom in 
this appeal wo are not ooncernoh The 
defendant No. i by his written statement 
denied all liability on the ground that he had 
parted witli his share of the tenure. Tlie 
first Court found in the plaintiff’s favour svnd 
gave him a decree for the whole amount of 
bis claim ngainsc tlie defendant No. I On 
an appeal preferred by the latter, the Subor¬ 
dinate Judge in the Court below held that lie 
was liable only in respect of so mucli of the 
claim as could be attributed to default in the 
payment of rent due for the year IdOT and 
that no liability rested upon him in respect 
of the year 130S. The Subordinate Judge 
accordingly modified the decree of the first 
Court and reduced the amount recoverable by 
the plaintiff thereunder by one-half. The 
plaintiff has appealed to this Court on the 
ground than no such reduction should have 
been made. 

Two questions have been urged before us. 
The arises upon a preliminary objection 
taken on the respondent’.s behalf to tho 
admis.sibility of the appeal. It is contended 
that, inasmuch as at the date of the institution 
of the suit, the respondeat had no interest in 
the teuure, the suit falls outside the scope 
of Article 41 of the second Schedule of the 
Provincial Small Cause Courts Act and being, 
therefore, a suit of the nature cognizible by a 
Court of Small Causes, no second appeal lies 
(section 102, Civil Procedure Code). The 
second question is as to the liability of the 
respondent in respect of the year 18 j 8. 
He no longer disputes bis liablity in respect 
of the year 1307. 

Before dealing with these questions, it will 
be convenient to indicate the nature of re¬ 
spondent's position in the suit btought by the 
landlord. 

As regards the year 1303, the appellant’s 
claim against the respondent is based upon 
the fact that the decree obtained by the 
landlord was made against the respondent 
- alone. Now it may be—and for the present 
purpose it must be assumed—that the land¬ 
lord was entitled to sue the respondent alone. 
But it must be admitted that as between 
himself and the other share-holders in the 
tenure, during the period to which the laud- 
lord*s suit related, tho respondent occupied 


the pOHition of defendant in that .suit in jl 
representative capacity. Ife i-oprosontod the 
share-holdois for tlio time being. As regards 
the year 1307, he represented himself and 
others. A.s regards tho yoar DIOS, he had 
then ceased to have any interest in tho tenure, 
and under the cloak ot his name tho leal 
defendants were his vendee, the appellant 
and others. 

The fact then that as between himself and 
the other co-sharers for tlio time being, the 
respondent as defendant in the landlord’s 
suit tilled a representative capacity has to be 
borne in mind in dealing with the questioos 
which were argued before us. 

The first of these questions is decided 
by the frame of the suit as disclosed in the 
pleadings. From this, there can be no doubt 
that the plaintiff’s claim was based on the 
assertion that he was a co-sbarer with the 
defendant. The plaintiff has, indeed, sued on 
tile assumption that defendant No. 1 was a 
co-sharer in 1308, an assumption which is 
incorrect in fact, and the purchaser is not 
included in the suit as, perhaps, he might 
have been : but this cannot alter the nature 
of the suit as it stands. The case of Krishno 
Katnlni v. Gopl Mohitn (1), cited by the 
respondent, has no bearing on the present 
case, as it was not a suit for contribution 
between co-sharers, and was decided with 
reference not to Article 41 of the second 
Schedule to Small Oause (Jourts Act, but to 
an earlier enactment. As regards the second 
question, the case is not so clear. In the 
suit brought by the landlord, the present 
respondent alone was sued b^iciuse he was 
the registered tenant, iu so far as other 
persons, including his own vendee iu 1308, 
were interested in tlie property in respect 
of which he was sued, he was, therefore, as 
between him and them their representative, 
and whether he was a cj-sharer as was the 
case in 1307 or was not, as was the ciso in 
1308, his position as their representative 
would be the same. Had he paid anything 
which was in fact due from them ho might, 
no doubt, have iii.s remedy against them. 
But his remedies against others cannot affect 
his liability to the landlord when once a 
decree against him is passed. He then 
becomes “bound by law to pay” the decreed 
amount to the landlord, in tho terms of 

(1) 15 C. G52, 
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section 69 of the Contract Act. There is 
no doubt that tlie plaintiff was a person 
interested in the payment of this debt, and 
the consequence follows that he is liable to 
be ‘ reimbursed” by the respondent. lu 
terms, this seems to give the plaintiff a right 
to recover the whole of the money that he 
has paid to the landlord. It cannot, how¬ 
ever, be supposed that he could compel the 
respondent to pay him money which the 
respondent became ‘■b)and by law” to pay as 
his representative. Bab is it necessary to 
read any further restrictions into the very 
general terras of section b9 ? No question 
arises here as to the respondent’s liability to 
reimburse to the plaintiff the raouey which 
he paid, but which was really due from the 
other original co-sharers in respect of their 
shares ; because those co-aharers have re-paid 
those sums to the plaintiff. But where the 
respondent has introduced a new cj-sharer, 
whom he represents as much as he does the 
other co-sharers, is there any reason for 
saying that the reimbursement is to stop 
short of the money paid for the benefit of 
the assignee of the man bound by law to 
pay, who also represents him ? No clear 
authority has been produced before us to 
show that this section should be considered 
net to apply to co-sharers ; and if it does, the 
law seems to cast the burden of collection 
from defaulting co-sharers, whose common 
interests are affected by a decree, on the 
person bound by law to pay rather than on 
the person who in fact pays because he is 
interested in the payment, and this consider¬ 
ation applies with special force when such 
person is the assignor of one who may be 
taken to be a defaulting co-sharer. Eor 
these reasons, we consider that the appel¬ 
lant is entitled to recover from the respond¬ 
ent the amount he has paid in respect of 
the rent of the respondent’s purchaser for 
13Dd. 

The appeal is, therefore, allowed. The 
decree of the lower Appellate Court is set 
aside, and that of the Munsif restored. The 
appellant is entitled to bis costs in this 
appeal. 

Richardson, J. I agree to the judgment 
proposed by my learned brother with some 
hesiiation as to the liability of the defendant 
No.-l in respect of the year 1308. 

Appeal allowed. 


ABliAHABAD HIGH COURT. 

FiRsr Appeal from Order No. 60 of 1912. 

July 8, 1912. 

Present-. —Mr. Justice Ohamier. 

MUHAMMAD HUSAIN and another — 

Appellants 

versus 

ILAHI BAKHSU—Respondent. 

Provincial In:iolvenvij Act tll[ of 1907 >, s. 15 (O— 
Oro’cnds for di^missin/j application for insolvency— 
Petitioner trying io shoio his property as belonging to 
another. 

A person, who petitions to be declared insolvent, 
not unl'reqnently at some stage or another of the 
proceedings, eudeavo jrs to keep back a portion of 
his property or pretends that property which 
belongs to him does not belong to him. An action 
of this kind on the part of a debtor or the 
suspicion or belief that such action is contemplated 
by a debtor is not a good ground for dismissing 
a debtor's petition in insolvency. 

Such cases are distinguishable from cases in which 
tho petitions are dismissed on the ground that 
they have been presented for inequitable or collateral 
purposes. 

Kali Kumar Das V. Qopi Krishna Baf, 15 C. W. N. 
990; 12 Ind. Cas. 48, followed. 

Oirjoardhari v. Jai Narain, 32 A. 645; 7 A. L. 
J. 835; 7 Ind. Cas. 39, relied upon. 

First appeal from aa order of the District 
Judge of Gorakhpur. 

Mr. Oirdhari Lai Agarwala^ for the Appel¬ 
lants. 

Dp. Te) Bahadur Sapru^ for the Repondent. 

JUDGMENT.—This is an appeal against 
an order of the District Judge of Gorakhpur, 
rejecting the petition of the appellants to be 
declared iosolveut. The ground given for 
the rejection of the petition is that it was not 
presented in good faith and that the appel¬ 
lants object was not really to surrender their 
property and to be cleared of their debts, but 
to evade payment by setting up a title 
in their father to certain property 
against the Receiver and to avoid imprison¬ 
ment for debt. In appeal, it is contended 
that the case is covered by a decision of two 
Judges of this Court in F. A. F. 0., No. 33 
of 1912, delivered on May 31st last. In that 
case, the same learned District Judge bad 
dismissed the petition of a debtor to be 
declared an insolvent on the ground that he 
had falsely pleaded that he was separate in 
estate from his father and brothers and his 
object was to prevent his creditors from, 
touching certain family property of which he 
was, in fact, the manager. The District Judge 
had dismissed the petition on the ground 
that it was an abuse of the process of a Court 
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and had relied on my deciaion in Oiriannihnri 
V. Jfti Narain (1), in the course of which I 
said that an insolvency petition might be dis- 
missed if it was presented not with the bona 
iide view of obtaining an adjudication 
bat for an inequitable or collateral pur¬ 
pose. But this Court held that the petition 
ought not to have been dismissed. It 
seems to me impossible to distinguish the 
present case from that case. Here the 
District Judge thinks that the object of tlie 
debtors is to prevent their creditors from 
obtaining satisfaction of their claims out of 
family property. Indeed, the only possible 
distinction between the two cases is that the 
former case was the case of a Hindu family, 
and the present case is the case of a Mahome* 
dan family. But as the members of this 
Itfabomedan family are said to be carrying on 
a soap business jointly, there is really no 
distinction between the two cases. In the 
cases of Kali Kumar Das v. Qopi Krishna 
Eai (2), the petition of a debtor to be declared 
insolvent had been dismissed on the ground 
that the debtor had not produced the account- 
books of his business and had not satisfactorily 
explained the omission, and there were other 
grounds for doubting whether the petitioner 
had truly disclosed all the material facts. The 
District Judgesaid that he was not satisded that 
the petitioner was unable to pay his debt. Bat 
the High Court set aside the order of the Dis¬ 
trict Judge, observing that the fact that the 

Judge was unable to satisfy himself that the 
petitioner was unable to pay his debt, was not 
a ground for dismissing the petition. The 
case before me and the cases in this Court 
and the Calcutta High Court, to which I have 
referred, are cases of a very common type. A 
person, who petitions to be declared insolvent, 
nob unfrequently, at some stage or another of 
the proceedings, endeavours to keep back a 
portion of his property or pretends that pro¬ 
perty which belongs to him does not belong 
to him. It appeals to me that actions of this 
kind on the part of a debtor or the suspicion 
or belief that such action is contemplated by 
a debtor is not a good ground for dismissing a 
debtor's petition in insolvency. Such cases are 
easily distinguished from the cases referred to 
by me iu Qirwardhari v. Jai Narain (1), in 
which the jiebibions were dismissed because 

(1) 32 A. 045; 7 A. L. J. 835; 7 Ind. Gas. 39. 

(2) 15 O. W. 990; X2 Ind. Gas. 48. 


they had bsen presented for inequitable or 
collateral purposes. Moreover, on the 
evidence, I think, that it is not safe to hold 
on the evidence now on the record that the 
fl.ppellants in this case are interestei in the 
soap l)a.sines3 citried on by their father. 
Farther evidence will, no doubt, be available 
hereafter, and what 1 siy now must not be 
treated as a decision of tlie question. For 
the above reasons, I am of opinion that this 
petition ought not to have been dismissed. 1 
allow this appeal, set aside the order 
of the District Judge and direct that the 
record be returned to him iu order that the 
case be disposed of according to law. 

Cause remanded. 


MADRAS HIGH COURT. 
Referred Case No 1 op 1912. 

October 1, 1912. 

Present-. —Mr. Justice Sundara Aiyar and 
JMr. Justice Sadasiva Aiyar. 
KRISHNA DOSS PARAMANANDA 

DOSS— Plaintiff 
versus 

FREDERICK WIDE AM EMERY and 

another—Defendants. 

Viciulcw'.ii Cd'csc Ooiirf.'i A.ci fXl o/’l882J, 

/s. C)9~RcJ'i;n’ncc fo Hi(/h Court when permissible-^ 
Rensonoble doubt by the referriuj Court, 

Section 00 of tlio Presitleiicy Small Cause Courts 
Aoi, pormiU a referonco to I he lligl- Couii only whou 
till*' n'forriug Coiii't i-iitiTtriins a riMsonaljlr doubt on 
tlio point lofcrnul. 

Messrs. O. V. Anint ikrishni Iyer and P. 
Gangadharn Aiyar, for the Plaintiff. 

Mr. T. Narnsimha Iyengar, for the Defend¬ 
ants. 

ORDER. —This is a Reference by the 
learned Chief Judge of the Presidency Court 
of Small Causes under section 69 of the 
Presidency Small Cause Courts Act, asking 
the opinion of this Court on certain points of 
law. According to section 69, as it now 
stands, a raferenca can be made only when 
the Court entertains a reasonable doab^. 
Under the section as it stood before, he was 
bound to make a reference, if either of the 
parties to the suit requested him to do so. 
We are inclimed to think that this reference 
was made in forgetfulness of the change 
made in the section. We must, therefore, 
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refuse to auswer the question and we 
return the Reference. We make no order 
as to costs. 

lieferenre returned. 


ALLAHABAD HIGH COURT. 

First Aepf.al prom Oudbk No. 55 op 1912. 

.Inly 12, 1912. 

Present-. —Mr. Justice Ratiqiie and 
Mr. Justice Pigffott. 

HABTBULLAH KHAN and another— 
Dependants—Appellants 

versus 

IjALTA PRASAD and another—Pl.mntipps 

—Respondenis. 

Ciyii Procediti-e Code V of lOOS^, (). XI,I, r. 23 
—DeciMon on in-oUminnnj isinie — Jiurden i>J proof 
wrongly placed -Oroitnd for remnnd—Limttntion Art 
(IX of 1908), Srh. 1, .-tr/. 142— jor tiUuriol land — 
Burden of proriinj iille and po.<!^e.^sioii )vitli{u /imiV-f 
tio7i.—Nafurc ol proof — Pre.<uini’tion —Seftbncnt Record^, 
entries in. 

It is not a <roo(l ‘fvonml for passinj' an order of 
remand under Order XLI. rule 23, to say that the 
j>reUminary issue has been decided by the Court of 
tirst instance on a wronjr vie%v of tlje burden of 
l>roof, unless the Appellate Court also tinds that tliat 
decision was wroii". 

Wliero iir a suit for jiossossioti of certain laml as 
bavin" accreted to phiintift’s village by alluvion, tlio 
defendants deny pluijitiH’s title and also [)lcacl that 
the claim is barred by limitation, it lies on tl)o 
plaintiff to prove both title and possession within 
limitation. To bring his claim witliin limitation, 
it is open to the ]ilaintiff to prove that the land 
in suit had accrued by alluvion witliin limita¬ 
tion, or that although it had accreted more than 
12 years before the institution of the suit, it had 
remained, within the limitation period, waste or 
jungle land, in respect of wliich the presumption 
would arise that possession went with title. 

Maha}-ojci Joyndindra Kath Roy v. Rani Ilemunta 
KumariDehi, 8 A, L. J. 1170; lo C. W. N. SvS7; 
(19U) 2 M. W.N. 101; 10 M. L. T. 157; 13Bom. L. l!. 
806r 14 L. J. 319, ll Ind. C;is. 542, relied upon. 

There is a presumption until the contrary is proved 
that the possession of the parties is correctly shown 
in the Settlement Kccords. 

First appeal from an order of the Addition¬ 
al Judge of Bareilly. 

Mr. B. B, O’CoMor, for the Appellants 

Mr. J. Af. Banerfi (for Dr. Satish Chandra 
Baneroi)^ for the Respondents. 

JUDGMENT.—The plaintiffs in this case 
are the proprietors of village Bakhshpur in 
the Pilibhit District, and the defendants are 
the hold.ei’3 of certain muofi, lands situated 


■within the same village. It appears that the 
munH lands held by the defendants are on 
the boundary of the village, at a point where 
it is subject to fluvial action by the Khakhra 
river. The real dispute between the parties 
is whether certain land, accreted to village 
Bakhshpur by alluvion through the action of 
the Khakhra river at this point, accrues to 
the mnafi lands of the defendants and 
becomes a part of their muaii holding, or 
accrues to the village of Bakhshpur as a whole 
and becomes a portion of the village lands 
of which the plaintiffs are proprietors. 
This was the 6rst point raised by the 
pleadings The defendants further pleaded 
that the plaintiff’.s suit was birred by 
limitation, as they had never been in posses¬ 
sion within 12 years of the institution of the 
suit of any portion of the land claimed. 
The Court of first instance held that the 
plaintiffs were bound to prove their posses- 
.sion within limitation in respect of this land 
and finding that they had failed to do this, 
dismissed the suit on the issue of limitation 
only. On appeal, the learned Additional 
Judge has neither held that the suit is barred 
by limitation nor that it is not so barred. 
He says that the Court of first instance has 
mislaid the burden of proof and that it was 
for the defendants to show that they had been 
in possession for more than 12 years before 
the institution of the suit. On this, he has 
decreed the plaintiff’s appeal, and remanded 
the case under Order XLI, rule 23, Code of 
Civil Procedure, for disposal on the merits. 
The effect of his order is to pat the parties in 
a difficulty as it is open to question whether 
the learned Munsif, accepting the directions 
of the lower Appellate Court regarding the 
burden of proof, could still find that the 
suit is barred by limitation. In any case, 
it is not a good ground for passing an order 
of remand under Order XLI, rule 23, to say 
that the preliminary issue has been decided 
by the Court of first instance on a wrong 
view of the burden of proof nnless the Appel¬ 
late Court, also, finds that that decision was 
wrong. Regarding this question of the 
burden of proof, we have heard both parties, 
and we think it desirable to make one or two 
remarks. The suit as framed waa,Dndouhtedly, 
one to which Article 142 of the Ist Schedule 
of the Indian Limitation Act (iX of 
1908), would apply, and the learned Munsif 
was right in saying that on the suit thus 
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framed, it lies f>n the plaintiffs to prnve b>th 
title and poasessinu witliin limitation. Wo 
think, however, that the first Court did not 
fttUy realiae the aorb of evidence which iniffht, 
perhaps, have been sufficient to diacharjje tlie 
burden of proof laid ou tlie plaintilfs i«i 
this matter. If the suit is to be disposed of 
on the limitation issue alone withnifc any 
findiugr on the question of title (and we are 
not sure that this is, in fact, a suitable way of 
disposing of the present cist*), that issue 
will have to be disposed of on tlie assumption 
that the plaintiffs are ri^ht and the defen¬ 
dants are wroncr on the issue of title. Lock¬ 
ing at the case in this way, it could he open to 
the plaintiffs to prove that tlie land in suit 
had accrued by alluvion within limitation, 
or that, although it had accreted m )re than 
12 years before tlie iostitutioa of the suit., it 
had remained, within the limitation period, 
waste ov jungle land, in respect of which the 
presumption would arise that possession want 
with title. The law on this point is laid down 
in Mahdrajz Jagidindra Nut'i Roy v. Rini 
Hemanta Kuman Debi (1). We may remark on 
this point that tlie evidence of the S3ttlem3nb 
papers as to actual possession does not seem to 
have been considered at all by the lower 
Appellate Court; there is a presumption that 
the possession of the pircies was correc&ly 
shown in those records until the contrary is 
proved. 

We set aside the order of the Additional 
Judge and direct that Court to re-admit the 
appeal to its file of pending cases and dispose 
of it according to law, with due regard to the 
remarks made in this order. If the lower 
Appellate Court is of opinion that the case 
cannot be disposed of ou the question of 
limitation without a finding on some other 
issue, it will, of ourss, bs open to it to 
exercise its pjwera under Order XLI, rule 
25, Code of Civil Procaiure Bit tne cise 
should not be remanded under rule 2.3 of 
that Order unless the finding ou the question 
of limitation is definitely reversed. Costs 
here and hitherto will abide the event, 

Appexl aUoio3l ; Oxuse re'nxndel. 

(1) 8 A.L. J. 1176; 15 0. W.N. 837; (19U) 2 AI. \V. 
N. 101; 10 M. L. T. 157; 13 Bern. L. H. 803; 14 0. h J. 
319; 11 lad. Oas. 542. 


BOMBAY (IiniT COUIIT. 

Civil, Ai'pkai. Ni). I oiT 1912. 

July 1. 1912. 

Proaont ".—Sir N, G. Chandavarkar, ICt., 

Ag. Cliiof .UiHtice, nnd Mr. ,lnstico Batclielor. 
B AI 11A M K 0 li 15 — AI ’ p B r, t A N T 

versus 

,1 AM N" A I) AS Mu LCll AND —IvBSpONnBXT. 

llin’ht —• lii-jhl ti> <//!'<’ i/ii'l ill iinr- 

— l*iiti-rnil II If! •' ~.\fiiUu'i‘ — ]V ill — ( 'n/isl riicf inn — 

lii'ilif I'll Will. 

Uiuloi* ILimlii Law, tlio undo of n girl 

einnoi.. hrtroth hor or givo lior in ni.'irriiigo witlioiit 
tlio oDnsLMii. ami oonoiirrt*nLU* of lior motlu'r. 

'I’lio motlior is, aftor tlio iloatli of tlio fatlier, the 
legal guar.liau of the girl anil she has tlio right bo 
l>(« cimsiilteil as to t!io choico of a hiishanil for lior 
daughter- 

6 '. ydiii ifi'.iijniii Pill'i'j V. Ann-iiiiiu'ii ITnimal, 4 M. 
II. C. U. 339 uiul Sliriilh'tr v. llirohil Vithol, 12 B 489, 
roliod upon. 

.V Will provided tint tUo testator's brother, to 
whoai the test itor d-‘vised his prop n-cy, should get 
the testator’s girl married by oxpeadiug money oat 
of the tost.itor’-s property with doe regard to his 

tl -Ul, that the riglit of giving the girl ia marriage 
conferred by the ^7ill was uo more than the right 
iia ler the iLiadn La-.v and wa.<, therefore, sabjoct to 
the .same limitations. 

Appsal from order, pa^.^si by the Joint 
Subordinate Judge at Surat,in Appeal No. Ill 
of 1909, reversing that pissed by, and 
remanding the suit (o, the Joint Subordinate 
Judge at Snrat, in Civil Suit No. 150 oi 1907 

Mr. H. B. Shingyi?, for the Appellant. 

Mr. L. A. Shdh. for the Besp^ndent. 

JUDGMRNr.—•The suit which has led 
to this appeal, was brought by the respond¬ 
ent to reover from the three appellants 
damages incurred by him on account of the 
giving away in marriage of his niece, Mangli, 
a minjr, by appellants Nos. 1 and 2 to 
appallant No. 8, in ontravention of the 
betrothal of the girl to one Hiralai, settled 
by the respondent, as her lawful guardian. 

The respondent is the paternal uncle of 
the girl. By a Will of her father, he and a 
brofchsr of his were authorised to get the girl 
married. Accordingly, the reapjnienb (the 
other brother having died) betrothed the 
girl to one Hiralai. Bub appellants Nos. 1 and 
2, who are respectively mother and maternal 
uncle of the girl, gave her in marriage to 
appellant No. 3. 

Tue respondent complains that, iu con¬ 
sequence of that marriage, he was unable to 
perform the contract of betrothal into which 
he had entered with Hiralai ; that Hiralai 
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demanded Rg. 2,000 as damages for the breach, 
and that the dispute was finally settled by an 
award of arbitrators under which be bad to 

pay Rs. 1,000 to Hiralal as damages. 

This sura he claims in hi.s plaint from the 
appellants. 

The respondent bases bis claim upon his 
right to give the girl in marriage. (1) under 
the Hindu law, (2) under the Will of the girl’s 
father, and (D in virtue of a custom of the 
caste to which the parties belong. 

The right claimed under the Hindu Law 
arises out of a text of Yajnyavalkya adopted 
by Vijuaneshvara in the Mitakt^hora and by 
Nilakantha, author of the Vyavahara 
Mayukha, in his Samskara Mayukha. 
According to that text, the persons entitled to 
give a girl in marriage are, the father, 
paternal grandfather, brother, kinsman 
Uakulya)^ and mother,” in the order stated. 
It follows from this text that the paternal 
uncle of the gird (who in this case is the 
respondent) had the right to give her in 
marriage before the mother. But to entitle 
the respondent to damages from the mother 
for having given the girl in marriage so as 
to exclude his right, regard roust be had 
to the nature of the right itself and it must 
be established that the right is absolute and 
exclusive. The text only deals with the 
bare right to give a girl in marriage. 
Under the Hindu law, when her father dies, 
leaving her mother, the mother becomes the 
legal guardian of the girl. The text cited 
above does not deprive the mother of thi.H 
right of guardianship hub only specifies who 
can make a gift of her in marriage. The 
paternal male relations of the girl are placed 
above the mother for the purposes of that 
gift, because women are dependent and, 
moreover, they cannot perform certain cere¬ 
monies essential to or usual in a marriage. 
Even when, in default of paternal male rela¬ 
tions, the mother makes the gift, she has to 
employ some one of her caste to act on her 
behalf at the marriage and perform the 
ceremony of giving which is called kanyidana. 
This is well-explained in the Dh'irma Stndhu: 
“Where the mother has to give her daughter in 
marriage, she herself must perform the 
ceremony of nandi shraddha. All other 
ceremonies she must get performed by a 
Brahmin See also to the same effect Sir 
Gooroo Das Banerjee’s Hindu Law of Marriage 
and Stridhan, Snd Edition, page 45. The 


text of Yajnyavalkya does not say that the 
mother is to have no voice at all and may be 
altogether set at naught where there are 
paternal male relations of the girl, competent 
to give her in marriage. Had that been 
the intention of the Hindu law, there would 
have been express texts to that effect. We can¬ 
not infer such intention by mere implication, 
hscause that would lead to very undesirable 
results, especially in the present state of 
Hindu society. In that case, any distant 
male relation of the girl on the father’s side 
might give her in marriage, whether he be 
interested in her aud whether he be really 
anxious for her welfare or not;, without on- 
suiting, and, having regard to the wishes of 
the person most interested, that is, the mother, 
who is the natural guardian of the girl, la 
the absence of the authority of express text.s 
binding on us, the Hindu law-givers should 
not be held to have contemplated the total 
exclusion of the mother from her right as 
guardian to be consulted as to the choice of a 
husband for her daughter. This view is 
substantially supported by the judgment of the 
Madras High Court in S. Namasevayam P-^llay 
V. Annammai Ummal (I); and it is a conclu¬ 
sion which fibs in with the principle of the 
judgment of this Court in Shridhar v. Hirahd 
Vithal (i). Any other onclusion would bs 
highly prejudicial to the best interests of 
Hindu family life and to the welfare of minor 
girls, whose marriages are made in many 
cases the source of profit by greedy relations. 

The respondent also claims his right under 
the Will of the girl’s father. The provision 
in the Will giving the right, is msrely to the 
effect that the respondent and his brother, to 
whom the testator devised his property, should 
get the girl married (pirnave) by expeodiog 
money out of the testator’s property with due 
regard to his stitus. The right under the 
Will is no more than the right under the 
Hindu Law and is, therefore, subject to the 
same limitations. Whether, if the testator had 
enlarged that right and removed the limitations 
by his Will, it would have been a valid provi¬ 
sion legally enforceable is a question which 
does not arise in the present case; and, 
therefore, we refrain from expressing any 
opinion on it. 

The respondent farther asserts his right 
under a custom of his caste. But that right 

(1) 4 M. H. C. h. 339. 

(2) 12 B. 430, 
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alsOt accordingr to tlie allefirntion. is the aamd 
as that under the Hindu Law and is, 
therefore, governed by the same ooneidera- 
tions. 

The nature of the right, claimed by the 
appellant being not absolute but of a qualified 
character, and there being no allegation in 
the plaint that before betrothing the girl to 
Hiralal, he had consulted her natural 
guardian, ». e , her mother, and chosen the 
bridegroom with due regard to the interests of 
the girl and the mother's wishes, it follows 
that he had no right to enter into the con¬ 
tract and, consequently, he has no cause of 
action as against any of the appellants. 

On these grounds, the order of remand of 
the lower Appellate Oourb must be reversed 
and the decree of the Court of first instance, 
dismissing the suit with costs, must be 
restored with the costs of this appeal and of 
the appeal to the District Court on the res¬ 
pondent. 

Order reversed. 


MADRAS HIGH COURT. 

Second Oivel Appeal Nos. 1383 and 

1455 OF 1911. 

October 4, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

In No. 1383. 

A. RAGHAVA AIYAR and another— 

Appellants 

versus 

MURTTGBSA MHDALI and others— 

Respondents. 

In No. 1485. 

GANAPATHI MUDALI and othbrs— 

Appellants 

versus 

RAGAVA aiyar and others— 

Respondents. 

]l£i8joinder of fartiea — O'ojection taken for first time 
in appeal — Inadmissible. 

An objection as to misjoinder of parties cannot 
be taken for the first time in appeal, especially 
when the salt is decided upon the merits in the 
first Conrt. 

Second appeal against the decree ot the 
Subordinate Judge of North Arcot in A. S. 
No. 183 of 1910, presented against that 


of the District Miinsif of Arni in O. S. No. 
133 of 1908. 

PACTS.—The bicts of the case are 
sufficiently clear from the following judgment 
of the lower Appellate Court: — 

** Suit for specific performance of a contract 
of sale, made by defendants No.s. 1 and 2, the 
present reversionary heirs,entitled to the plaint 
lands, in favour of plaintiffs. Plaintiffs 
also seek for possession of the lands, from tlie 
other defendants alleging that they were in 
po.ssession under defendants Nos. 1 and 2. 

“2. The District Munsif found the plaint 
contract for plaintiffs, bub refused specific 
performance of it holding that some of the 
lands bad been alienated by the last female 
owner herself in favour of defendants Nos. 7 
and 11 and have been in the enjoyment of 
the alienee defendants and that those 
alienations were binding on the reversioners, 
and that, as the contract could not be enforc* 
ed in respect of those lands, it could not be 
enforced in regard to the remaining portion 
of the lands only. He. however, gave a decree 
for plaintiffs against defendants Nos. 1 and 2 
for recovery of the money said to have been 
paid to them under the contract vis Rs. 400. 

“3 The plaintiffs appeal. 

“4 The contesting respondent's Vakil raised 
a preliminary objection to the ouit that it 
was bad for misjoinder of parties and causes 
of action but I disallowed it as it was not 
taken in the lower Court before the argument 
according to his own case. All objections as to 
misjoinder of parties and causes of action 
should be taken at or before settlement of 
issues, unless the ground of objection has 
subsequently arisen which is not the case 
here and as the objection was not so taken 
here at or before issues, it must be held to 
have been waived (tide Order I rule 13 and 
Order 11 rule 7, Code of Civil Procedure). 
Therefore, it is not open to the respondents 
to raise that objection now in appeal although 
it would be a good objection in ray opinion, if 
taken at the proper stage. 

“5. The above respondents then took 
another objection also to the effect that the 
plaint contract of sale was only a nominal 
one and could not bs enforced for that reason 
but it is not open to them to take this 
objection either. Defendants Nos. 1 and 2 
are the persons who made the agreement and 
they have allowed the suit to go ex parte 
without disputing the bona fides of the agree. 
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meut and third parties in the positioQ of 
contestiijsf respondents have no to take 

any objection in that respect. 

“6. The points for decision in this appeal, 
therefore, now are,— 

(f) Whether the plaintiffs are entitled to 
specific performance of the plaint 
contract of sale, if so to what extent? 
(u‘) On wliat terms are the plaintiffs 
entitled to the specific performance? 
(u’O Are the plaintiffs entitled to sue 
for the possession of the lands in 
the possession of defendants Nos. 7 
and 11, z e. respondents Nos. 7 and 11 
in this suit? 

(ft>) Are the alienations under which re¬ 
spondents Nos. 7 and 11 (defendants 
Nos. 7 and 11) claim the properties 
under them binding: on defendants 
Nos. 1 and 2 and, therefore, on 
plaintiffs? 

{v) To what relief are plaintiffs entitled? 

"7. Point 3: —The respondents Nos. 7 and 
11 have been in possession of the lands under 
them uot under any title created by the 
plaintiffs vendors (defendants Nos. 1 and 2) 
subsequent to plaintiff's contract of sale but 
under titles created by Nos. 1 and 2 defendant s’ 
predecessors-in-title years before defendants 
Nos. 1 and 2 came to acquire auy title to the 
same. The plaintiffs have no right to sue for 
recovery of those properties from defendants 
Nos. 7 and 11 before they acquire a complet¬ 
ed title in themselves to the same and they 
bad no such title to the said properties when 
they filed the suit. In fact they have not got 
any such title even now. Therefore, I think 
the plaintiffs had no cause of action at all 
when they instituted their present suit to sue 
defendants Nos. 7 and 11 for the recovery of 
the land under them. They must bring a 
separate suit against the said defendants 
after they have acciuired a completed title to 
the properties in this suit. 1 accordingly find 
this issue in the negative. 

“8. Point 4s. —Ou my finding on the 3rd 
point, it is unnecessary to record any finding 
on this point. Were it, however, necessary to 
do so, 1 would hold that the alienation in 
favour of the 7rh defendant evidenced by 
Exhibit II, is binding on plaintiff’s vendors 
and plaintiffs hue that the lUh defendant’s 
alienation (Exhibit III and not Exhibit II) 
WttvS executed in discharge of the prior 
mortgage laud, Exhibit 11 (a), to which the 


then uext reversioner was also a party 
himself and for other sums paid from 
time to time to female heir, Meenakshi, 
towards her cultivation and family mainten¬ 
ance expenses and there are also purposes 
justifying the alienation. As it is unneces¬ 
sary to give a definite finding on this point, 

I refrain from discussing the matter any 
farther. 

“9. Points 2 and 5. The plaintiffs alleged 
in their plaint that they paid Rs. 400 to 
defendants Nos. 1 and 2 under the plaint 
contract and defendants Nos. 1 and 2 did not 
deny the plaintiff’s above allegation. The 
contract was formerly proved and it must be 
held, in the circumstances, that only Rs. 100 
are due to defendants Nos. 1 and 2 under the 
contract. The plaintiffs are entitled to 
specific performance, therefore, on payment of 
the ab>ve Rs. 100 by execution of a proper 
deed of sale in the terms of the plaint agree- 
meu^, without the question of the validity of 
the alienations set up by defendants Nos. 7 
and 11 being determined in this suit \yide 
Kasuri Ramaraju v, Toalury Ramalingam (1) 
and Srinivasa Reddy v. Sicarama Reddy (2)]. 
The plaintiffs are also entitled to posses¬ 
sion of the lands to which claims are not set 
up except under the defeudanls Nos. 1 and 2. 

“10. I accordingly modify the decree ot the 
lower Court and give a decree for plaintiffs, 
without determining the question of the vali¬ 
dity of the alienations set up by defendants 
Nos. 7 and 11, directing specific performance of 
the plaint c:>Qtract of sale against defendants 
Nos. 1 and 2 by their execution of a proper 
deed of sale for all the plaint, lands on the 
plaintiffs paying inlo Court for payment 
to them of the balance of sale money, 

Rs. 100 within three months from this date 
and farther order that ou their getting such a 
title-deed duly executed to them by defend¬ 
ants Nos. 1 and 2 or by the Court on their 
behalf, they do recover possession of the 
plaint properties other than those claimed by 
respondents Nos. 7 and 11 (defendants Nos. 7 
aud 11) under Exhibits II and III. Defend¬ 
ants Nos 7 and 11 will recover thier costs both 
in this aud in the lower Court from plaiotiffs 
while the other defendants and the plaintiffs 
will bear their respective costs in both Oonrlfl 
in the ciroumstaoces of the case. I have not 
allowed the plaintiffs their costs, because their 

(1) 26 M. 74; 12 M. L. J. 460. 

(2) 32 il. 320. 
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ooraiog iutiu Court was not due to any default 
ou 1st and 2nd defendants' part to execute 
their sale in terms of the plaint oontraob or 
improper refusal of the other defendants to 
give up the lauds under them but to 
a oompaot between plaintiffs and defendants 
Nos. 1 and 2 forreovering possession of the 
lands in the enjoyment of third parties who 
were entitled to hold the lands against 
the plaintiffs until they had acquired as 
completed title to them themseWes.'* 

The plaintiffs and defendants Nos. 4, 16,17, 
and 19 separately appealed. 

Mr. 0. V. An'tnthakrishna Aiynr, for the 
Appellants (in No. 1388). 

Mr. Srinivasa Aiyangar^ for the Res¬ 
pondents (in No. 1388). 

Mr, K. Srinivasa Aiyangar^ for the Appel¬ 
lant (in No. 1485). 

Mr, 0. V. Ananthdkrishna Iyer, for 1st 
Respondent (in No. 1485). 

JUDGEMENT.—The 7th and 11th defend¬ 
ants did not object to the suit on the 
ground that the plaintiff had no cs.use of 
action against them. The Court of first 
instance tried the question of the validity of 
the alienations in favour of those defendants 
and recorded a finding on tie question. 
Assuming that, strictly speaking, the suit for 
specific performance would not be maiataia- 
able against the alienees from the widow, we 
do not think that, when no objection was 
taken on that ground, and after the question 
between them and the plaintiff had been 
decided on the merits, the Appellate Court 
should have entertanied the objection in 
appeal. It was open to the pleintiff to 
ask for a declaration that the alienation in 
favour of defendants Nos. 7 and 11 was 
invalid, and the only objection to his doing 
80 would be misjoinder of parties and causes 
of action. By making them defendants, the 
plaintiff substantially wanted the Court to 
bold that defead).nts Nos. 7 and 11 had no 
valid right to hold the propsrties under 
the alienations in their favour. In this 
view, it is unneoe.ssary to decide whether 
defendants Nos. 7 and IL would be within 
the purview of clause (c) of section 27 of 
the Specific Relief Act, as persons claiming 
under a title which, though prior to the 
contract in plaintiff’s favour, might have 
been displaced by the 1st and 2Qd defendants. 
The Subordinate Judge did not deal with 
the question as between the plaintiff and 


these defendants as well as defendaut.s Nos. 
4, 16 and 17, as it was unnecessary to do so 
ill the view he took of the case. These other 
defendants also did not raise any objection 
to the question between them and the 
plaintiff being tried in the suit We reverse 
the decree of the lower Appellate Court so 
far as defendants Nos. 7, 11, 4, 16, 17 and 19 
are oonoeroed, and remand the appeal for 
fresh disposal according to law. Costs in 
this Court in both the second appeals will 
abide the result. 

It is said by Mr. Anantakrishua Aiyar ou 
behalf of the plaintiff, that he is prepared bo 
accept a conveyance of whatever lands the 
Isband'ind defendants had a valid title to 
convey for the whole price agreed upon. 

Appeal allwed. 


CALOaTTA HIGH COURT. 
Rboolak Civio Appbal No. 359 op 1899. 

June 2o, 1901. 

Sir Francis Maclean, Chief Justice, 
and Mr. Justice Banerjee. 

HEM CHANDRA BAK3HI—PemiOMER- 

Appellant 

versus 

JADUB CHANDRA BAKSHI— 
Opposite Partt—Respondent. 

Appeal — 2>leinorandu,m of appeal not accompanied by 
copy 0 / decree appealed ayaimt, though decree in 
exintencc when appeal was filed —3Its*sfafe/neaJ at 
foot of memorandam of appeal—Civil Procedure Code 
(Act XIV of 1882), .s5. 6-41, 590— Probate and, Adminis~ 
trntion Act of 1831), s. HQ —LimUation Act {XV oj 
1877), s. 6. 

A decree WtiS made ia a Probate case by ji 
District Judge ou August Otb, 1899. Ou August 
14th, the decree was drawn up. Ou November 30bb, a 
memorandum of appeal, without a copy of the decree, 
was filed in the High Court but there was a note 
by the appellant’s Vakil that no decree bad been 
prepared. The appeal was admitted by the High 
Court in consequence of the statement of the 
Vakil: 

Held, that the Tnemorandiim of appeal was bad 
as the provisions of section 541, read with section 690 
of the Civil Procedure Code and section H6 of the Pro¬ 
bate and Administration Act, 1881, had not been com¬ 
plied with, because a copy of the decree appealed 
against was not filed with the memorandum of appeal, 
and that there was no appeal which could be properly 
entertained by the High Court; and as no sufficient 
cause was shown for extending the time for appeal¬ 
ing under section 5 of the Limitation Act, the 
appeal was dismissed. 
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4ppealfrom the decree of the District 
Jadffe of Hugli. dated the 9th August 1899. 

Baba Manmotho Nath Mitter^ for the 

Appellant . n » 

Babus Sarada Gharnn flitter, Bepin Bihnri 

Gho^s and Khetter Mohan Sen, for the Re- 
spondent. 

JUDGMENT. 

Maclean', C. J.—A preliminary objection 
has b^en taken to the hearing of this appeal 
on the ground that the appeal was improperly 
admitted. The facts lie within a very narrow 
compass and they may be stated^ thus. The 
present appellant tiled a petition for the 
revocation of the Probate of the Will 
of his father granted to his brother wh6 is 
the respondent iu the appeal, and a petition 
of objection was pub in by the respondent to 
the appellaut’s petition. Eventually, the two 
brothers agreed to refer, and they did refer, 
the whole matter to arbitration. The 
arbitrators made an award on the 24!bh July 
1899, and, shortly afterwards, the matter 
came before the District Judge of Hughli on 
the 9th of August 1899 for dual disposal 
in the presence of the Pleaders on both sides, 
and it was ordered that the Will of the late 
Radha Nath Bakshi,dated the 23rd Ohait 1297, 
be declared to be genuine, and that the 
revocation case of the plaintiff be dismirsed. 
No objection was then raised by the present 
appellant to the passing of that decree. 
That decree was signed on the 14th of 
August 1899. On the 30th of November 
1899, the present appellant, who was 
dissatisfied with the award because the 
arbitrators had decided against him, filed a 
memorandum of appeal in this Court, and 
set forth various grounds upon which he 
alleged that the order of the District Judge 
was wrong, and there is this note at the foot 
of this memorandum of appeal: I understand 
that no decree has been drawn up in this case 
and that the only final judgment is the order 
herewith affixed.” That was a statement not 
based upon fact, as a decree had been drawn 
up on the 14th of August 1399, and the 
slightest inquiry would have elicited this 
fact. The appeal then was admitted by this 
Court under a misapprehension, and in 
consequence of the mis-statement at the foot 
of the memorandum of appeal. 

An objection is now taken that, having 
regard to the provisions of section 541 of the 
Code of Civil Procedure, read with section 


590, the appellant has not filed his memoran¬ 
dum of appeal in compliance with the provisions 
of the Code. Section 541 of the Code, which 
is made applicable to orders by section 590 read 
with section 86 of the Probate and Adminis¬ 
tration Act, directs that, “the appeal shall be 
made in the form of a memorandum in 
writing presented by the appellant and shall 
be accompanied by a copy of the decree 
appealed against, and (unless the Appellate 
Court dispenses therewith) of the judgment 
on which it is founded.” In this connection, 

I may refer to the cases of Ghtmel'i Kuar v. 
Amir Khan (1) and Bhaivani Prasad v. Kallu 
(2). But the language of the Code is suffi¬ 
ciently clear and precise on the point. The 
provisions of the Code, to which I have 
referred, have not bean complied with by the 
appellant and, that being so, it seems to me 
that the preliminary objection must prevail. 
As 1 have pointed out, the appellant could 
have easily ascertained, if he had made any 
inquiry before filing the memorandum of 
appeal, that a decree had beeu drawn up. 
Under these circumstancos. I think that the 
memorandum of appeal is bad, and it ought 
not to have beeu accepted by this Court, 
and that, consequently, there is no appeal 
which cau be properly entertained by us. 
No valid memoraudum of appeal then has 
been presented iu time. If sufficient cause 
had been shown, we could have extended the 
time for appealing- under section 5 of the 
Limitation Act, but no causa sufficient or 
otherwise has been suggested. Again, ithe 
points which it is now sought to urge on 
appeal before us were never raised or even 
suggested before the Court below, for no 
objection was taken to the decree of the 9th 
August 1899. Under these circumstances, 
we do not think that this is a case in which 
we ought to exercise the judicial discretion, 
which is vested in us, by granting farther 
time to appeal. Furthermore, ou themerits, 
the appallant^s case does not look very 
hopeful. 

The appeal is accordingly dismissed with 
costs. We assess the hearing fee at seven 
gold mohurs. 

Banerjbb j.—I concur. 

Appeal dismissed,. 

(1) 16 A. 77; A. W. N. (1893), 223. 

(2) 17 A. 537 at p. 553; A. W. N. (1895), 212. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Misorllaneoos CiViL Appeal No. 27 op 1911. 

May 14. 1912. 

Present: —Mr, Stanyon, A. J, 0. 
and Mr. Hallifax. A. J. C. 

RAMDIN— Appellant 

RAJ RANI— Rb«>pondent. 

Procedure ('.4ci Ko/1908j, 0. XXII, r. 1 

—“Lcoa? represcntntivc*'—nc!rSurvivnl of right to sue 
— Substitution of sons Jor father—Hindu Low—W\ti\k- 
ahara—SKif for protecting reversionary estate from 
%oaste and rendition of accounts. 

Iq every case, iimler Order XXII, rule 1, Civil 
Procedure Code, the drst point to be decided is whe¬ 
ther the right to sue survives, and that must be de¬ 
cided with reference to the nature of the suit. 

The contimianco of a suit depends, not on the 
aualifications of the representative of the deceased 
nlaintiff but on the nature of the suit. The survival 
of a riffht to sue does not depend on the presence, 
or even the existence, of an heir. The words legal 
vepresentative” in Order XXII have a very wide 
signification, and are not synonymous with the term 
“heir” or with the limited class governed by sec¬ 
tion 11 of the Civil Procedure Code for the purpose 

ot the \Q>yr ol res judicata. ^ a n \v 

JHwimoni Choivdhurant v.Elahudad ffftan, 8 C. W. 

N. 843; Amur Chandra v. Sehak ^ 

at p. 652; 11 C. W. N. 593, 5 C. L. J. 491j 2 M. L. 1. 
207 (F. B.), relied upon. _ 

A suit to declare an alienation invalid beyond the 
life-time of a widow, is a representative suit for the 

benefit of the eventual reversioner. . , , 

Under the terms of an award, a trust estate was 

managed by a Hindu widow. She 
thereby from alienating it. was 
on her death, the estate should devolve on the 
reversionary heirs, who were also given an authority 
to obtain rendition of accounts. Ihe presiynptivo 
representative, asserting malversation 
mLageroent of the trust ® ^ 

iUa ^dow. sued for the removal of the widow from 
the office of trustee and the substitution of the 
nlaintiff for her, and further prayed for rendi- 

tion of accounts and delivery of the 

comotothe newly appointed trustee. Plaintiff died 
daring the pendency of the suit and his sons applied 

tobesubstUutedinhisplaceasliis legal representa- 

(1) that the right to sue survived, as the right 
was anpurtenant to the reversionary estate; 

(2)* that the sons of the plaintiff, 
immediate reversioners charged with %he duty o 
nrotecting the reversion, were proper legal repre- 
TenSives of the plaintiff for the purposes of 

"ts^S^irpraintia wa,. priniarily acting for the 
benefit of the reversionary estate. on vr 

Chiruvolu Punnamma v- Chii'uroluP^-a 3 U, 2 Qi/L. 

390; 1 M. L. T. 183; 16 M. L. J. 307 (P. B.), followed. 

MisceUaneooe appeal, against the order of 
the District Judge, Narsinghpnr, dated the 

&bh July 1911, 


Dr. H. Gour, for the Appellant. 

Sir B. 1\. Boso, for the ReHpomleni. 

JUDGMENT.—U ie expedient to set out 
the material facta of this caae, and the follow¬ 
ing genealogical tree will facilitate the etato- 
ment and comprehension of them;— 
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Sbanker Rajoria died possessed of con¬ 
siderable property, and was succeeded by 
Nathuram, his only son. For the purpo.se of 
applying the Hindu Law to this case, Nathu¬ 
ram was the propositus of the estate in dispute. 
After Nathuram’s death and that of his sis¬ 
ter Saraswati, Musammat Maharajo became 
the undisputed owner of the whole estate. 
She died on the 28th June 1889, and then 
disputes arose as to the succession between 
Musnmmat Raj Rani (who set up a Will in 
favour of her deceased husband) of the one 
part, and Sobhararo, Gorelal and Cbuonilal, 
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the sons of Nafchuram’s step sister, of the other 
part. These disputes were wisely referred to 
a private arbitration, and an award was deli¬ 
vered on the 13th December 1889. It is 
Exhibit D-I in this suit. The award allot¬ 
ted the estate of Nathuram thus;— 

Chunnilal ... 2-anna8 share. 

Sobharam and Gorelal ... 2-anDas share. 

Raj Rani 2 annas share. 

Charities ... lO annas share. 


16-annas. 


The charities to be beneSted by the income 
from the lO-annas share set apart for them 
were not specified. The award contains a 
general direction that this income shall be 
applied to charitable purposes and invokes 
Divine displeasure upon any holder of the 
estate who shall fail to maintain this endow¬ 
ment. Musammat Raj Rani was appointed 
the first shebait or manager of this trust pro¬ 
perty, and it seems clear that she was in¬ 
tended to hold that office with rights and 
limitations analogous to those of a Hindu 
widow holding an estate of inheritance from 
her Imsband. She was directed to employ 
agents to carry on the management of the 
trust property and she was prevented from 
alienating it. She was given power to adopt 
one of the children of the other parties to 
the award if she so desired—so far as the 
arbitrators and parties could give such power; 
and it was decided that in the event of her 
death without making any adoption, the es¬ 
tate allotted to her, both personally and in 
trust, should devolve according to law, the 
endowment as such remaining unimpaired. 
The award also contained a clause which 
translated, reads thus;— ’ 

Chunnilal and Sobharam and Goielal 

will have authority to obtain rendition of 

accounts from the agent so that the agent 

may be unable to cause injury to the es¬ 
tate. 

On the 3rd March 1908, Sobharam and 

Gorelal being then dead. Chunnilal and bis 

eldest son Ramdin lodged the suit out of 
which this appeal has arisen. The plaint 
recited most of the above ciicumstances, in- 

eluding the award ; it asserted mismanage- 

ment and malversation of the trust estate in 
the hands of Paj Rani, giving numerons alleg¬ 
ed instances thereof ; and contained two dis¬ 
tinct prayers for relief, namely :_ 


(f) that defendant Raj Rani should be 
removed from the office of trustee, 
and the plaintiffs, or either of them, 
should be substituted for her ; and 
ill) that the defendants should render 
accounts for the period between the 
13th December 1889, (the date of the 
award) and the date of the institu¬ 
tion of the suit, and deliver to the 
newly appointed trustee the balance 
of income which should be in exist¬ 
ence after allowing for proper ex¬ 
penditure. 

This last relief was not valued, and the 
Court below accepted a plaint on a stamp of 
Rs. 20 only. The defendants impleaded were 
'Musammot Raj Rani and two of her karindas 
employed in carrying on the management of 
the trust estate. The value of that estate 
was declared to be Rs. 70,000. 

The defendants filed a loiig written state¬ 
ment, containing various pleas to only one of 
which it is necessary to advert for the pur¬ 
poses of this appeal. It was objected that 
Ramdin could not be a plaintiff duripg the 
life-time of his father. This objection was 
obviously sound, whether the snit was based 
on the award of i3th December 1889, or on 
the general right, under Hindu law, of 
Chunnilal, as the presumptive reversioner, to 
protect the estate against unauthorised 
alienation or waste by Raj Rani. Being a 
plea of misjoinder, it should have had im¬ 
mediate attention, and ought to have b3en 
disposed of before anything else was dure. 
Unfortunately, it was ignored by the lower 
Court, not being included for consideration 
even among the preliminary issues framed as 
to the maintainability of the suit. The case 
proceeded to trial with both father and sou as 
plaintiffs, and a considerable part of the trial 
had been completed when, on the 16fch April 
1911, Chunnilal died. Ou the 18t.h April 
19 1, the District Judge made the following 
order:— 

‘ Plaintiff Chunnilal is dead. For bring¬ 
ing on heirs, case for 13th May 
1911.” 

Thereafter, objection was taken on behalf 
of the defendants that the right to sue held 
by Uhunnilal.did not survive after him, and 
this ended in an order made on the dth July 
1911, that the power to call for accounts 
given by the award of 13th December 18i59 to 
Chunnilal was a purely personal right^ whiQh 
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oould not bo enforoed by bia sona after bia 
death. The learned Judge, therefore, ruled 
that the suit had abated, and threw out the 
application of the four younger brothera of 
Ramdiu to be brought on the record in aub- 
Btitution for their father. Ramdiu was dis¬ 
posed of by the same order. The proceedings 
and order were confused, but it seems to us 
that we must treat the order as one made 
under Order XXII, rule 9 of the Code of 
Civil Procedure, aud, as such, appealable 

under Order XLlll, rule 1 (^). 

At the hearing of the appeal, the case was 
very fully and instructively argued before 
us, and the contention for the appellants, 
who are the five sons of Chunnilal, was that 
they were entitled to continue the suit 


Bkav'iuL lioy fl); Kommeneui Oliinnu Vtu^rni/yd 

V. Kommiln>■ (j i i ^ ^ 

B ilik f*nri V. Dnrj t (dl; and Hup f^nnitn 
V. Dcoi (d). Refonniim was hIho 

made to Caspers/ on lOstoppel, -U’d hdition, 

page 166. 

We are of opinion that this appeal must 
suceeod whether the right claimed by tlio 
appellants to c.mtinae the suit of their father 
be placed upon the award or upon the Hindu 
T,n.w We will deal with the case from each 


stand-point. 

# * * 

First, as bo the awanl. [The leirneJ 

Judges found that und‘r the terms of the award 

the sons of Chunnilal were entitled to confmuc 

the suit.^ ^ 

jk * * * 


(а) because the right conferred on 
Chunnilal and his co-reversioners 
by the award was given to them as 
representatives for the time being of 
the reversionary estate; and 

(б) because, assuming that so far as the 

award went, it recognized only a 
right in the persons named to 
supervise the management of the 
trust estate nevertheless, Chunnilal, 
and after him, and in his place, the 
appellants, were and are entitled, 
under the general Hindu Law, to 
maintain this suit. 

On behalf of the respondents, it was urged— 
(a) that so far as the award went, it 
dealt only with the rights of the 
persons upon whose reference it 
was made, and gave Chunnilal, 
personally, a right to demand 
accounts from Raj Rani s agents 
from time to time; 

(6) that, over and above this, Chunnilal, 
as presumptive reversioner, had a 
right under Hindu Law to bring 
the present suit, but that right 
died with him, since appellants, 
though his eons, are not his legal 
representatives for the purposes of 
the reversion, but are reversioners 
tinder a direct title of their own 
from the propositus, independently 

of their father. 


it 


as 
cam- 


This subtle argument involving, 

does, a question of law of considerable 

plexity, was sustained by citation of the 
foUoW^ag anihoritiGBiSakhvahan Ingle B io v. 


Next, as to the Hindu Law. The last of 
the cases cited by the learned Advocate for 
the respondents does not afford any assist¬ 
ance. bat the first three are clear authori¬ 
ties for the proposition that a reversioner s 
suit for a declaration that an alienation by 
a widow is invalid, abates on the plaintiff’s 
death, and cannot be continued by the next 
reversioner. But it seems to us that the 
Madras High Court, which is cheifly respon- 
sible for the above view, has nob been 
altogether consistent with itself.^ In Ayyado- 
rai Pillai v. Solai Ammal (5), it was held 
that immediate reversioners represent the 
inheritance and that, on their failure to seb 
aside an adoption by the widow withm the 
six years prescribed by law, such adoption 
will be binding on more remote reversioners^ 
This dictum obtained the express approval of 
a Fall Bench of the same High Court in 
Chiruvolu Punnamma v. Chiruvolu Perraiu 
(6), in which the learned Judges lab »ared to 
draw a distinction between a suit by the 
presumptive reversioner to set aside an 
alienation, and a suit by such reversioner to 
set aside an adoption by a Hindu widow. 
The following extracts from the opinion 


J- -W; 11 “ L-l’ 184.(1912) 
fsno A ttf a! U908J 6; 4 A. L. J. 783j 3 

^ 36 V80- 13 C, W. N. Qi’O; 6 A. L. J. 567 

1 ^ Rom L R 833; 10 C. L. J. 58; 19 M. U J. 548 
6 I. A. 103 (P. C.); 5 L. T- 423; 3 lud. Caa. 382 
3 P. B. 1909; 68 P. L. E. 1910. 

(6) 29 M. 390; 1 M. h. T. 183; 16 M. h. J. 307 (F.B.) 
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delivered by the Full Bench will be instruc* 
five;— 

^*Mr. Kriahnaswarni Aiyar’a contention 
was that the right of a reversioner to 
impeach an alienation of property by a 
qaali6ed Hindu female owner and his right 
to impeach an adoption by a Hindu widow 
rest in asseuce on identioal grounds, and that 
logically, as well as according to the pre¬ 
ponderance of authority, the right should be 
held to be no more than personal to each 
individual reversioner presumptive |or other¬ 
wise. 

The argument of Mr. Rangachariar on the 
other side was that in spite of the view 
generally adopted in recent decisions by this 
High Court and by the Allahabad and 
Calcutta High Courts in cases connected with 
alienations of property by qualified female 
owners, the view which best accords with 
principle is that the presumptive reversioner 
does occupy a representative position. * * 

The question raised is by no means easy to 
answer, but on full consideration, we think 
that the view contended for by Mr. Ranga- 
chariar ought to prevail. 

* * # * # 

The result of the view that we take is 
that, though in suits relating to alienations 
by a qualified owner, the dicta of the Privy 
Council preclude our holding that the 
presumptive reversioner represents remote 
reversioners, yet in suits to set aside an 
adoption, the presumptive reversioner ought, 
on principle, to be held to represent the 
remote reversioner, provided the matter 
is decided after a fair trial. ♦ # # # 

A further conclusion to which we have 
been led is that an unauthorized alienation 
by a qualified owner gives rise to a cause 
of action for a declaratory suit from the 
date of the alienation to all the rever¬ 
sioners.” 

We are unable, with due respect, to 
appreciate as logical the difference here 
made between two suits of the same character 
involving different forms of relief. In the 
course of their said opinion, the learned 
Judges referred to the dictum of the Judicial 
Committee in RaniAnund Kunwar v. The Court 
of Wards (7) that though all existing re¬ 
versioners, presumptive and contingent, are 
entitled to sue to avoid an alienation by a 

t7) 8 I. A. 14 at p. 22j 6 C. 764; 8 C. L. B. 381. 


Hindu widow, yet, ordinarily, only the pre¬ 
sumptive reversioner should- be allowed to 
bring the suit; and they went on to 
remark — 

“ The rule thus laid down furnishes, 
as Mr. Rangachariar urged, practically 
conclusive proof that the correct view of 
the law on the point is that a reversioner 
allowed to maintain such a suit does thereby 
act, not only for himself, but also on bebalf 
of all the rest, for the selection of one out 
of a body of persons possessing a common or 
similar interest as the individual empowered 
to carry on legal proceedings for the vindica¬ 
tion of such interest necessarily involves the 
concession to him of a representative capacity 
in the matter.” 

Confirmation was found for this view 
in certain remarks by Sir Barnes Peacock 
in Brojo Kislioree v. i^reenath Bose (8). In 
an earlier passage of their opinion, the Madras 
Full Bench argued thus as to declaratory 
suits by reversioners:— 

It is needless to add that the true purpose 
of the concession of a right of suit in all these 
oases is the protection of the interest of the 
person or persons who may eventually turn 
out to be the heir or heirs, and the object of 
the legal proceeding is really the perpetuation 
of testimony which, owing to lapse of time, 
might not be available for the heir when the 
succession actually opens. Now, as it is not 
possible either to determine beforehand who 
will be the actual snccessor or to predicate 
the existence of any substantial distinction 
between the right of one reversioner and that 
of another, in theory, it would seem that the 
right to take legal proceedings for perpetua¬ 
tion of testimony should be Ciuceded to each 
and all of such persons.” 

It is clear from these remarks that the 
learned Judges regarded all reversioners, 
immediate and remote, as a clas.s who hold 
the estate of reversion, and on whose behalf 
the presumptive reversioner is permitted to 
bring declaratory suits. This being the 
ra^io decidendi^ it seems to us that a suit to 
declare an alienation invalid beyond the 
widow’s life-time, is as much a representa¬ 
tive suit for the benefit of the eventual 
reversioner, as one to avoid au adoption, 
which, after all, is only a mode of alienating 
the estate in defeasance of the reversion. lo 


(8) 9 W, R. 463 at p. 465, 


INDIAN OASES. 


m 


VoL XVII] 

BAMDIN V. RAJ RANI 

the very reoent case of ^futh»s^mi Mnilnliar 
V. 3fasi7a?niini (9), the game Hiffh Court laid 
down that *' a declaratory suit by a rever¬ 
sioner brought not only on hig own behalf 
but on behalf of the body of reversioners 
does not abate on the death of the plaintiff.** 
In this case, the suit was one to avoid an 
alienation made by the widow of the last 
male holder. 

The Allahabad case — Balak Pun v. Dtirga 
(3)—relied on by the learned Advocate for 
the respondents, was one possessed of special 
features which make it distinguishable. A 
person died after mortgaging his estate, 
leaving him surviving three daughters, of 
whom two were married and one unmarried. 
Subsequently, one of the married daughters 
died leaving children. The unmarried 
daughter claimed to be sole heir to the equity 
of redemption left by her father, and she 
sued to redeem the estate for her sole benefit, 
making her surviving sister, and her dead 
sister's children, c j-defendants with the 
mortgagee. Pending the suit, the plaintiff 
died, and the surviving sister claimed to bs 
substituted for her. The Court held that 
the suit had abated. It is clear that, as the 
suit was framed, the plaintiff not only did not 
represent her married sister, but set up a 
title adverse to her. Nevertheless, it must 
be conceded that, indiiectiy, the decision 
involves the dictum that the unmarried sister 
was only redeeming the estate for herself, 
though, if she had redeemed it and died 
unmarried, it must have gone to her sister. 
In Bhagwanti v. Su'ihi (lO), a Full Bench 
held that no reversioner under the Hindu 
Law, presumptive or otherwise, represents 
another reversioner for the purposes of limi¬ 
tation with referenca to declaratory suit, and 
this view was adopted in Govindi Filial v. 
Thayammai (11) and Abinask Chandra v. 
Hari Nath (li); but was practically, if nob 
expressly, dissented from in the Mailras Full 
Banch case already cited. 

Upon a careful consideration of the sub¬ 
ject, it seems to us that much of the diffi¬ 
culty which has arisen piocseds from the 
assumption that the only parson who can 

(9) 33 M. 343; 7 M. L. T. 17; 20 M. L. J. 43^ 3 Ind. 
Cas. 42. 

(10) 23 A. 33. 

(11) 28 M. 57; 14 M. L. J. 209. 

(12) 82 0. 62 at p. 72; 9 C. W. N. 25. 


continue a suit already begun by a plaintiff 
since deceased, is one who would have been 
bound by tlie decree if the origins! plaintiff 
had lived to complete the litigation. It is 
also assumed that the legal rcpiesentatire of 
a deceased plaintiff, entitleil to continue the 
suit, is necessarily the heir of the lattei’. We 
consider such asaumption.s to bo fallacious. 
The continuance of a suit depends, not on 
the qualifications of the l epreseiitativ’e of tlie 
deceased plaintiff but on the nature of the 
suit. A man may die leaving an heir to his 
e.state wlio may yet have no right to contitiue 
a pending suit—e. 17 ., the case of a plaintiff 
who leaves a son and a pending suit for 
damages for defamation. On the other hand, 
the legal representative of a decea.sed person 
entitled to carry on a pending suit may nob 
be his heir, e. g., the case of an executor or 
a creditor who hag obtained Letters of Admi- 
nigtration. In every case under Order XXEf, 
rule 1 of the Civil Procedure Code, the first 
point to be decided is whether the right to 
sue survives, and that must be decided with 
reference to the nature of the suit. Now a 
suit by the presumptive reversioner to obtain 
a declaiation, in protection of the rever¬ 
sionary estate, against an alienation by the 
widow, is governed by Article 125 of the 
Limitation Schedule, and time begins to run 
from the date of alienatijn. Suppose A., 
being the presumptive reversionei*, brings 
such a suit within a few months of an aliena¬ 
tion by the widow, and dies a year later, 
leaving the suit pending. B. thereupon be¬ 
comes presumptive reversioner. He only 
obtains the right to bring the particular suit 
covered by Article 125 when he succeeds to 
that sr.atiis. Is he nob clearly the successor 
of A. for the purpose of enforcing that right? 
The right is one for a declaration that the 
widow’s death or re-raarriage puts an end to 
the alienation for the benefit of whoever may 
then be the reversionary heir—not necessarily 
the plairriff. Why should Bfa right to sue 
be regarded as something fresh? The nature 
of the suit is such that the right to sue 
survives though the suitor is dead There¬ 
fore, we have to find a legal representative of 
the deceased suitor to carry on the suit, and 
he is found m the person who steps into the 
position by virtue of which alone the suit 
can be maintained. Any other view would 
mean that, if A died more than twelve years 
after the alienation, B., tbongh presumptive 


106 


INDIAN OASES. 


[1912 


IMMDDIPATTAM VIJAYA GANDIPA V. ANNASAWMT AITAB. 


reversioner, would have no ri^ht of salt 
remaining: and this would be an unreason¬ 
able interpretatioji of the law. It is mis¬ 
leading to refer to the law of res judicata in 
dealing with the question whether or nob a 
right to 6ue survives. The words legal 
representative’ have a very wide signification, 
and are not synonymous witli the limited 
class governed by section il of the Civil 
Procedure Code, in which these words find 
no place. As already explained, the survival 
of a right to sue does not depend on the 
presence, or even the existence, of an heir. 
A person may die leaving no known heir-at- 
law, and his e.state may lapse to the Crown, 
or be taken possession of by some authority 
empoweied to administer unclaimed estates. 
Nevertheless, if at tlie date of his death, the 
deceased was carrying on a suit, say, for 
possession of land, the right to sue would 
survive, and the legal representative for the 
time being would carry on the proceeding. 
For the wide significance which we give to 
the phrase ‘legal representative,’ as used in 
Order XXII, Code of Civil Procedure, ample 
authority will be found in Dinamoni Ohowdh- 
rani v. Elakudad Khin (13) and Amar 
Chandra v. Sebak Gkand (14)). The right 
to sue for rendition of accounts, so as to 
check or restrain waste of the trust estate in 
the present case, is a right appurtenant to the 
reversionary estate ; and it will remain 
exercisable for the benefit of that estate, so 
long as that estate exists—that is, so long 
as the reversion does not fall in. The 
present suit is one to enforce that right, and, 
in bringing it, Chunnilal was acting primarily 
for the benefit of the reversionary estate: 
that he acted also for his own benefit 
was a contingency when he brought the 
suit, and that contingency has failed. But, 
in our opinion, the right to sue survives, and 
the proper legal representarives to carry on 
the suit are those persons, or any one or 
more of them, who, by the death of 
Chunnilal, have become the immediate re¬ 
versioners charged with the duty of protect¬ 
ing the reversion. We are not called upon 
to decide, and we do not decide, the question 
whether the decree in this case, if obtained 
by Chunnilal, would have bound his sons or 

(13) 8 C. \V. N. 843. 

U4) 34- C. 642 at p. 652; U C. W. X. 593: 5 C. L. J. 
491; 2 M. L. T. 207 (P. B.). ' 


other remote reversioners. As we have 
already stated, the survival of a right to sue, 
aud the substitution of a legal representative 
to enforce that right, are nob limited to cases 
where the successor is a person claiming 
under the deceased within the purview of 
section 11 of the Civil Procedure Code, 1908, 
For the above reasons, we allow this appeal, 
and, reversing the order appealed against, we 
direct the lower Court to substitute the 
appellants as plaintiffs for Ohiinnilal deceas¬ 
ed, and, after satisfying itself as to Court- 
fees, and recovering any defioiency, to 
proceed with the suit from the point where 
it was stayed by the death of Chunnilal. 
The respondeat, Raj Rani, must pay the costs 
of this appeal. Costs in the lower Court will ,■ 
abide the result. We allow Rs. 100 as 
Pleader’s fees in this Court. 

Appeal allowed* 


MADRAS HIGH COURT. 

ORtGiNAti Side Appbao No. 19 op 1910. 
September 10, 1912. 

Present -.—Sir Ralph Benson Kx , Offg., Chief 
Justice, and Mr. Justice Sankaran Nair. 
IMMUDIPATTAM VIJAYA GANDiPA 
NACHIMUTHO OVALA KONDAMA 
NAICKBR—Appellanx 
versus 

S. ANNASAWMY AlYAR— Responobnt. 

Contract—of immoveable property—Agreement 
jor payment of commission to person, negotiating sale 
—Completion of contract^ payment of commission on — 
Payment after realization of purchase'money—Docti> 
ment, construction of—Absence of alternative claim for 
decree—Quantum meruit, effect of. 

A contract between plaintiff and defendant, provid¬ 
ing for payment to the former of a certain commis- 
Bi'oQ on his effecting a sale of the latter’s property, 
was in the following terms:—“We are by this bound 
to pay you a commission of Rs, ... as re¬ 
muneration for the trouble you take, out of the 
amount that may be realized by means of sale of 
> . . . our Rettiambadi Mitta for 4| lakhs within 

the limited time of two months mentioned in the 
power-of-attorney executed by ns in your favour 
this day .... The aforesaid commission 
amount shall be paid out of the amount whioh yon 
may obtain aud give for us.” 

Held, (1) that, under the said agreement, the com¬ 
mission was payable to plaintiff not when he con¬ 
cluded the contract of sale of the property, but when 
the defendant actually obtained the pnreh^e-mone^ 
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or, nt any mto, not boforo ho had vomovotl all tho 
obat(\cles to tho dofomluat i*ooo;viui^ (ho au-.onul: 

V. K’ymjs/ini, 0^7(5) 3 'I'. L. It. 270, 

Oeooa V. (IHCl) 30 L. J. t'. P. :U;h n*rornMl 

to. 

(,2) that it was not oompotont to tho Court to 
doovoo any sum for plaintiff ’intmtum mcruif us thoro 
was no nltornativo claim in that bohalf. 

Erishan Prosuit SOi/ur v. /‘urrHihi.-f .YarotJi Sinh>t, 
16 C. L. J. 40; U> C. W. N. 7o3: 11 Ind. Ciis. 820 and 
Lott V. Duthii'ditt', (1893) 10 L. T. H. 70, r<’for»’i'd to. 

Appeal fi'om the juilgiuenb of the 
Hon'ble Mr. .Tuatice Wallis, dated 5i’d Mareli 
1910, in a. S. No 112 of 1908 in tha e.Ker- 
oise of the Ordinary Oiigiual Civil Jarisdic- 
tiou of the High Court. 

Messrs. S. Srinivusa Ai'i/angar and C. V. 
Afiant7iaknsh7i<i Iyer, for the Appellant. 

Messrs M. 0. Parthusaraihy Atya7igar and 
M. A, Tirunnchariyar, instructed by Messrs. 
Short and Bemee, for the Respondent. 

JUDGMENT.—Plaintiff sues to recover a 
sam of Rs. 37,500 with interest which he 
claims as commission due to him under a 
contract with the defendant by which the 
latter authorised him to sell a mitta. He 
cliams to have perf^ rmed his part of the 
contract. Wallis, J., who tried the case, found 
that the plaintiff brought about a contract of 
sale between the Court of Wards and the 
defendant which the latter could have enforc* 
ed against the Court of Wards, but the defen¬ 
dant wilfully made default in complying with 
certain requisitions made by the Court of 
Wards and made them a pretext for with¬ 
drawing from the contract, and afterwards 
sold the property to one Veerappa Chetty for 
the amount for which the Court of Wards 
had agreed to purchase the property. He 
was of opinion that when the plaintiff 
brought about the contract of sale, he had per¬ 
formed his promise and become entitled to 
recover his commission, and accordingly 
passed a decree in his favour for the amount 
claimed. 

In appeal, it is contended before us — 

(1) that under the agreement, if any, be¬ 
tween the plaintiff and the defendant, the 
former was only entitled to recover any com¬ 
mission on his obtaining the purchase-money 
for the zemindar', and that his right to com¬ 
mission did not arise on his concluding the 
contract ot sale; 

(2) that there was no concluded contract 
of sale as the Court of Wards imposed cer¬ 


tain condition.s witli which tlie defendant was 
unable to comply ; 

(3) tliat the pluinfilT was bonml to lutvo 
effected a sale before Mio 31.st December 1900 
and tliat as lie did not (jairy out bis pr<;mise 
before tiie stipuliitt>d pei'io<l, bo wa.s mit eii- 
tillt’il to ajiy commis.sion. 

We liave, tlunefoie, (ir.si of all to detei'inlno 
what tlie contract was between tlie paities. 
T. lie qiiestioii depends upon tlie <;ouHti'ucti(>n 
of the documents (Exhibits A, B ami E). 

llie defendant is tlie zeniindar of Ayalcudi. 
Under a decree of the High Court, coniirmed 
by the Privy Council, be was entitled to re¬ 
deem bis zeniinduri wbicii was under mort¬ 
gage on payment of certain sura of money 
before the 31at December 190G. He had been 
making various uusucccssful attempts to raise 
the necessary sum for the payment of the 
mortgage-debt. The plaintiff was also one 
of the agents employed by him to raise the 
money, lu August 1906, the defendant exe¬ 
cuted a power-of-attorney in favour of the 
plaintiff authorising him to raise a loan of 4i 
Uikhs of rupees on the security of the zemlndari, 
or to sell the Rettiarabadi Mitta which is a 
portion of that zemindiri for that amount. 
The reasons for giving this power-of-attorney 
are set out in paragraph 10 of Exhibit A. 

The chief reasons are stated to be:_(1) “The 

non-payment of money due to the usufruc¬ 
tuary mortgage of the aforesaid zemin, tho 
time limited for the payment of the amount 
of the said debts approaching very fast.” (2) 
The non-payment of the debts incurred for 
our household expenses, the creditors giving 
trouble on that acount and there being ‘‘no 
means for the present household expenses. 
The creditors giving trouble on that account 
and there being no means for the present 
household expenses.” Tlie loan was to be rais¬ 
ed within a period t.f two months On the 
same day, Exhibit B was executed in favour 
of the plaintiff fixing the amount of the com¬ 
mission at Rs. 50, 000. The following is the 
material part of the instrumentWe 
are by this bound to pay you a commis¬ 
sion of Re. 50,000 as remuneration for the 
trouble you take, out of the amount that may 
be realized either by means of sale of by debt 
which you may effect, either by obtaining a 
loan of 4^ lakhs against our zemindari or by 
effecting a sale of our Rettiambadi Mitia for 
4*2 lakhs within thelimited time of two months 
mentioned in the power-of-attorney executed 
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by US in your favour on this day, in pursu¬ 
ance of conditions therein. The aforesaid 
commission amount siiall be paid out of 
the amount which you may obtain and 
give for us.” This contract is modified later 
by Kxhibit E, in which the amount to 
bo raised was settled at not less than Rs. Sj 
tikhs in accordance witli the above conditions, 
and the commission was fixed at 10 per cent 
on the amount. 

The question that has been argued at length 
before us is. wliether under this agreement, 
tlie plaintiff became entitled to gel hisom- 
raisaion when, as he alleges, he onchided the 
contract or whether he was to get his commis¬ 
sion only after the defendant received the 
purchase-money. 

Exhibits B and E, of course, must be read 
together. The plaintiff proceeded to take 
steps to effect the sale immediately after the 
agreement. The 1st petition which he pre¬ 
sented on behalf of the defendant was on the 
24th August lyOo. NVithin the period of 
two months, the time fixed by the original 
agreement 13, he was not able to! raise the 
money. It was for that reason that tlie time 
to raise the loan was extended by the 
Exhibit E, up to 3lst December 1906. The 
zenindar, according to the decree, had to 
redeem his property before tliat time. It 
appears, however, that nothing was finally 
settled up to that date. The proposals made 
by the zemindar were then under the con¬ 
sideration of the Court of Wards. The Court 

accordingly asked the 2 :e ni«iir ou the 4th 

January to obtain an order from the High 
Court for the extension of time for the re¬ 
demption of the estate. An application was 
accordingly made by the zemindar to the High 
Court, and on the 25th April 1907, the time 
for redemption was extended to December 
1907. According to the original agreement. 
Exhibit A, if the master was not settled with¬ 
in thetime limited the time might be “extended 
by letter” at the discretion of the zemindar. 
So on the 29th and 30:h December 1906, 
plaintiff submitted to the defendant two 
draft letters (Exhibits iV'' and V) to extend 
the time for the completion of the agreement. 
There wasnoieply. On the 17th January, 
the plaintiff again wrote a letter Exhibit VI, 
in which he complained of the zemindar's de¬ 
lay in not replying to his previous letters and 
requesting Kim to sign those letters. To this 
also there do reply. Though there was 


thus no extension of time in writing, there 
can be no doubt but that the plaintiff did a 
great deal of work in .fanuary and February 
for the defendant to bring about a sale. 
Sse Exhibits K. L and M. The evidence is 
fully discussed in the judgment of the learned 
Judge and it is not necessary to refer to it in 
detail as we agree with his conclusions that 
the plaintiff continued his efforts to effect a 
sale with the consent of the defendant, the 
zemindar Finally, on the 25fch February, the 
Court of Wards declared its willingness to 
purchase the Rettiambadi Mitta from the 
defend?»nt for Rs. 3,75,000 ou condition that 
be furnishes at his own cost a certificate from 
the Registration Department to the effect 
that there are no encumbrances on the pro¬ 
perty prior to the decree now under execu¬ 
tion and that he obtains a certificate from the 
High Court under section 305, Civil Proce¬ 
dure Code, authorising him to sell the mitta 
to the Court of Wards.” In reply, the defend¬ 
ant declared his willingness to part with his 
mitta for the amount named, and said that he 
would duly apply to the High Court for the 
required permission and to the Registration 
Department for the certificate of encum¬ 
brance. But he pointed out to the Board 
that the expenses incurred in connection with 
a sale are usually borne by the vendee and 
requested the Board, therefore, to defray the 
cists themselves, (Exhibit P). In reply, the 
Court of Wards offered to pay the fee for the 
drawing up of the conveyance, and stamp 
under the Registration Act, bub informed the 
zemindar that “he should pay the sundry 
charges, if any,connected with the transaction, 
such as the cost of having release deeds by 
the previous mortgagees drawn up, executed 
and registered, if the Court is advised that 
such a deed is necessary to secure a complete 
title for the purchaser.” The certificate re¬ 
quired from the High Court was obtained 
and produced and no question arises upon 
that. The certificate from the Sub-Registrar 
was also produced but it is not filed in this 
case. 

There is no doubt that it was the plain¬ 
tiff who took steps in order to obtain the ^ en¬ 
cumbrance certificate. Then on the 29th 
March 1907, in reply to a letter from the 
plaintiff, in which he styled himself the 
agent of the zemindary the latter in Exhimt 
Y repudiated the plaintiff’s agency. He 
gaid:—“You are already weUawarsof the fact 
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that yow yourself being unable to oompleto 
the loan in aooordaaoe svith the power letter 
written and given to you only in respect of 
settling the loan to us before, the aforesaid 
power letter has become cancelled (see Bxlu- 

bit Y).” 

The plaintiff did not accept the repudiation 
and he replied to the zemindar to inform him, 
“that if the business be not completed, 1 re¬ 
quest you will take notice hereby I vvas not 
in the least responsible therefor." The plain¬ 
tiff swears that even after this repudiation, 
the zemindar and his sister requested him to 
go on with the business; and though we have 
only the plaintiff’s own evidence on the point, 
and it may not be safe to rely upon his un¬ 
corroborated testimony, there is very little 
doubt that he must have been again workiog 
in the interest of the semiaiar and at liis re¬ 
quest because we find that, on the 15th May, 
in Exhibit AA, a communication from the 
zemindtr to the Court of Wards, forwarding 
High Court order and the encumbrance cer¬ 
tificate, there is a postscript in the handwrit¬ 
ing of the plaintiff. Farther, he wrote to the 
Court of Wards on the 26th May, on the 8tli 

June and on the 23rd June, requesting the 
Court to complete the contract as soon as 
possible. According to his own evidence, in 
July he became ill, and he continued iu that 
state for six months and did nob know 
what passed afterwards. There were 
various communications between the 
zemindar and the Court of Wards (See 
Exhibits QQr, HH, JJ, and LL ) and, 
finally, on the 8th November, the Court of 
Wards informed him that he must furnish 
the Government Solicitor with registration 
copies of certain documents, and also with 
certain release-deeds giving up all claims 
against the mitta from certain persons who.se 
names appear in the encumbrance certificate 
and that he must also agree to the Court of 
Wards paying off or retaining the amount 
auefioienb to pay off all the encumbrances, sub¬ 
sequent to the decree, in their hands. To 

this last condition, the eemnriir had no ob¬ 
jection; bub he said that it was not possible 
to comply with the other conditions stated in 
that letter and the contract- thus came to an 
end. Neither the Court of Wards nor the 
defendant apparently cared to enforce it. 

The question arises whether, on these facts, 
the plaintiff became entitled to the commission, 
when, according to him, the contract was con¬ 


cluded on (lie 25th and 26th l'\d>nuiry by Mio 
letters Exliibits O and P. We liave already 
pointed out tliat it is impos.sihlo to 
believe that all tlmb lie dhl up to the 
June was done witliout flio knowledge of the 
zemindar and against his will. Wo agree on 
this point with Wallis, J., in holding that 
though the time limited had expired, the 
defendant certainly allowed the plaintiff and 
probably requested him to continue to nego¬ 
tiate for him and to bring about the sale, 
while, at the same time, there can be no doubt 
the zemindar continued deliberately to refuse 
to give the plaintiff any letter similar to 
Exhibits 13 and E. The plaintiff is entitled 
to his commission if he did carry out 
what be contracled to do. If, under the 
contract, he was bound to effect only the 
sale of the property he became entitled to his 
commission as soon as he had completed his 
portion of the bargain by bringing about a 
contract of sale between the Court of Wards 
and the defendant, which it vvas in the power 
of the defendant to enforce against the Court 
of Wards irrespective of anything that might 
take place subsequently between the defen¬ 
dant and the Court. But, if the contract was 
that the plaintiff should obtain the money for 
the defendant from the intending purchaser 
and that he was to get his commission only 
after he obtained such money, then it cannot 
be said that the plaintiff became entitled to 
his commission before the defendant obtained 
the money or, at any rate, before the plaintiff 
had removed all the obstacles to the defen¬ 
dant receiving the amount. 

It is necessary to consider in this case the 
circumstances under which the contract be¬ 
tween the plaintiff and the defendant was 
entered into. 

As we have already pointed out, the agree¬ 
ment was entered into with the plaintiff ou 
the 30bli August 1936 to enable the zemindar 
to redeem the mortgage before the Slst 
December 1908. What the zemindar reqair- 
©1 was, not either a sale of his mitta or mort- 
gagejof his zemindari, but the required sum of 
money to redeem the mortgage before that 
date. The sale or mortgage after the expi¬ 
ration of the period would be absolutely useless 
to him. That there were two alternative 
courses allowed, i.e , either to sell a portion 
or to mortgage the whole zemindari, is also 
significant. The essence of the contract thus 
being the obtaining of the money before dk 
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certaia date, it would seetn to follow that a 
mere contract of sile bafore that date, even if 
it could have been enforced against the Court 
of Wards, would be of no avail to the zemiwUr. 
The other reasons given in Exhibit A, to 
which we have referred, I’.e., the pressure of 
the creditors for payment of the debts incur¬ 
red for household expenses, would also seem 
to suggest that what the zemindar mainly 
looked to was obtaining the money by some 
means or other to satisfy his immediate 
wants. Considered in relation to these cir- 
cumsUnces, the words in Exhibit B. that “the 
commission is to be paid‘ om^ of the amount' 
that may be reilized either by means of sale 

or by debt which you may effect.within 

the time of two months" and the words that 
subsequently follow that the commission 
amount shall be paid ‘out of the amount 
which you may obtain and give for us" in- 
dicate strongly that the commission is to be 
paid out of the loan or purchase-mouey which 
may be received by the zemindar. The words 
you (plaintiff) may obtain and give for us” 
seem to show strongly that it was the plain¬ 
tiff s duty to receive the loan or the purchase- 
money. The words in Bringfield v. Kynaston 
U) were very similar. The auctioner iu 
that case was to get his commission “out of the 
purchase-money.” He found a person who 
^reed to purchase and paid the deposit. 
He, however, failed to omplete it and the 
estate was sold to somebody else. It was 
held that, as the commission was payable out 
of the purchase-money, as in the case before 
us, the agent was not entitled to commission 
upon the amount agreed to be paid. Sirai- 
My m Green y. Mules (2J, the agreement 
was that,, if the plaintiffs could induce ons 
Newman to make an advance of money to the 
defendant, the latter would pay them £100 
commission. It was held that the employ, 
merit was to be at an end if Newman diil nob 

advance the money, and if he did, the plaintiffs 
were to have £ 100. 

These cases show that, where the intention 
of the par les was that the commission should 
be paid only after the defendant obtained his 
money, then effect must be given to that 
intention. Ihe plaintiff wasnofc entitled to his 
commission until the defendant had obtained 
his money, or the plaintiff had pub the defen- 

(1) (1887) 3 T. L.R.279. 

(2) (1861) 30 L. J. C, p. 343. 


dant in a position in which there was no im¬ 
pediment in the way of his getting the money. 

The facts of this case also strongly support 
the construction. The zemindar was then, 
practically a man of no means. And the par¬ 
ties would have scarcely contemplated the 
payment of the commission to the plaintiff 
before he received the purchase-money him¬ 
self. In this view, the plaintiff was bound 
nob only to effect a sale but to do everything 
that was necessary to enable the defendant to 
receive the money. 

Such seems also to have been the opinion 
entertained by the plaintiff himmlf. For, 
agreeing with Wallis, J., we find it is proved 
that, after the offer by the Court and accept¬ 
ance by the defendant of the terms of the 
.sale (Exhibits O and P), the plaintiff sent to 
to the zemindar from Madras a sum of Rs. 25 
for obtaining the encumbrance certificates. 
He was also bound to sea that the information 
asked for by the Government Solicitor and 
by the Court of Wards was supplied to them 
and that release-deeds were obtained from the 
persons indicated and given to the Conrt. 
Or, if he considered it unnecessary to give 
the Cour t the information and these release 
deeds for any reason whatever, he should 
have removed their objections by litigation or 
othertvise and enabled the zemindar to receive- 
the money at any rate before the time for 
redemption expired. It was not for the 
zeminiar to remove the difficulties himself. 
The plaintiff admits that from July till De¬ 
cember, he was ill and was not able to do any¬ 
thing. If the defendant had neglected or re¬ 
fused to receive the purchase-money due to 
him, that would have raised a different ques¬ 
tion. It is nob a case of the defendant pre¬ 
venting the plaintiff from earning his com¬ 
mission, nor is it a case of the principal tak¬ 
ing the matter out of the agent's hands; be¬ 
cause though there was a repudiation at one 
time it is clear from the documentary evi¬ 
dence in the case that the plaintiff continued 
to work for the defendant even after that, 
and we have already stated our agreement 
with the finding of the learned Judge that he 
must have so continued to work at the request 
of the defendant. We have considered whe¬ 
ther any sum quantum meruit should be dec¬ 
reed to the plaintiff in return for the work 
which he did for the defendant, but we are of 
opinion that nothing can be decreed to tho 



INDIAN OASlilti. 


Ill 


VoL XVII] 

BBNI PKRSHiD KOKRl V. RU KUMAR OBOWBEY. 

plaintiff on that aooount in this suit. The 
suit is based on the special oontraot, and 
there is no alternatiYO claim for remaneratiou 
for work Quantum meruit. In such a case, 
there can be no decree on the latter basis, 
Krishna Prosad Singha v. Purnendn Narain 
Sinha (3) and Lott v. Duthwaile (4), nor, in¬ 
deed, is there material before ua on which we 
oonld determine the proper remuneration, A 
question as to the jurisdiction of the Court 
was raised, but we agree with the learned 
Judge that the High Court has jurisdiction 
for the reason stated by him in the last para¬ 
graph of his judgmeut. In the result, the 
plaintiff’s suit must be dismissed with cost 
throughout. 

Appeal allowed, 

(3) 15 C. L. J. 40; 16 C. \V. N.753; 11 Ind. Cus. 620. 

C4) (1893) 10 L. T. R. 76. 


CALCUTTA HIGH COUaT. 

Second Civil Appeal No. 209 3 ot’ 1899. 

February 25, 1902. 

Present’. —Mr. Justice Brett and 
Mr. Justice Mitra. 

SH Maharani BENI PBRSHAD KOBRI— 

Plaintiff—Appellant 
verstts 

RAJ KUMAR CHOWBBY and ANOTHEa — 
Defendants—Respondents. 

Res judicata—Rent suit— Presumption—Considera¬ 
tions for determination—Bengal Tenancy Act (VIU of 
1885), $.61. 

A prior decision in a rent suit may be taken to 
determine the rent claimed in that suit, and to 
give rise, under section 51 of the Bengal Tenancy 
Act, to the presumption that the rents for subse¬ 
quent years remained the same. 

Buhshi V. Nizamuddi, 20 C. 505, Nil Madluib Sarkar 
V. Brojo Nath Singha, 21 C. 236 and Jotindra Mohan 
Tagore v, Shumbku Ohundar, 4 C. W. N. 43, relied 
upon. 

The weight to be attached to the presumption 
thus raised must depend first on the conditions 
under which that decision was arrived at, that is to 
say, whether it was after an adjudication of the 
question of the amount of rent or the rate of rent 
or not. If in the prior suit there had been such 
an adjudication, it would be only open to the Judge 
in a subsequent suit for rent to look to subsequent 
circumstances and events to enable him to determine 
whether there had been any change in the relations 
between the parties since. If there was no ad¬ 
judication of the question, it would be for him to 
consider the circumstances and events both prior 
uud subsequent to that former suit in order to 


ouiiblu him to ilcConninu thu ruliitioiis oxiutiiig 
botwouii thu purlius ami the ruiituls rightly iliiu 
for thu Ituuls I'ur tlio years in suit. 

Appeal from tlie decree of the District 
Judge of Sliahabad, dated the 29th June 
1899, reversing that of the Miinsif of Buxar, 
dated the 24th January 1899. 

Babus Raghn Ntmilan Pershad and 
Jogendra Ohnudra Qhosc, for the Appellant. 

Babu Karnna Stndhu Mnkherjee, for the 
Respondents. 

JUDGMENT.—In this appeal, the plain¬ 
tiff is the appellant. In the Court of first 
instance she sued to recover from the 
defeudants arrears of rent for the years 
1303 to 1305 on the allegation that the 
yearly iawia payable by the defendants was 
Rs. 53-4-0. 

The defendants contended that the yearly 
rent was Rs. 42-12. In support of her 
claim, the plaintiff relied on a judgment 
and decree dated the 20th January 1^87, 
in which in a suit brought by her pre¬ 
decessor against the same defendants, the 
claim was decreed at the rental of Rs. 53 4-0 
per annum. The defendants, on the other 
hand, relied on a judgment and decree 
dated the 21st December 1896 in which in 
a similar case, the plaintiff obtained a 
decree at ihe rental of Rs. 42-12-0. Before 
the Munsif, it was argued on behalf of 
the defendants that the plaintiff in this 
case was barred by the doctrine of res 
judicata from recovering rent at a higher 
rate than Rs. 42-12 which was decided 
to be the rental in the judgment of the 
2l8b of December 1896. On the other 
hand, it was contended on behalf of the 
plaintiff that, having regard to the cir¬ 
cumstances of the case and the previous 
judgment of 18S7, that judgment could not 
be held to operate as res judicata. The 
Munsif did not accept the contention put 
forward by the defendants and, holding that 
the rental was Rs. 53-4 0 as claimed by 
the plaintiff, gave her a decree for the full 
amount claimed with costs and interest. 

On appeal to the District Judge, that 
officer reversed the finding of the Munsif 
holding that the judgment and decree in 
the case decided on the 21sb December 
1896 operated as res judicata between the 
parties and was a bar to the plaintiff 
recovering rental at a higher rate than 
Rs, 42-12-0. 
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The plaintiff appeals to this Court. In 
Bupport of the appeal, it has been argued 
that the jnderaent, and decree of the 2lst 
December 1896 cannot be regarded as finally 
deciding tl»e question of rental as bet.veen 
the two parties, because, in that case, there 
was no actual adjudication on evidence as 
to the rent and the case.s of Hurry Bchari 
Bhngnt v. Pargun Ahi'r (1) ; Bnhshi V. 
Hizamuddi (2) and Neikujee Sheikh v. 

Nand’i Duhrl Barnkejn (3), have been relied on. 
For the defendants it is contended that the 
question of the rental wa^, in fact, 
adjudicated by tlie Court in the case 
which was decided on tlie 2lst December 
1896 and that, under the ruling, Kishore Lai 
Bey V. The Adunyiiitrator-General of Bengal 
(•i), that judgment would operate as a bar 
to the present claim. We are unable to 
find that the District Judge in this case 
really took into consideration the question 
whether, in the case which was decided on 
the 21st December 1896, there was an 
adjudication as to the rental for years other 
than those which were in contest in that 
suit. Wg think that, so far as the rents 
of the year which were in contest in tliat 
suit were concerned, the decision, no doubt, 
is an absolute bar under the doctrine of res 
fudicata to any suit for the rents of those 
years. But so far as the rents or rates of rent 
of subsequent years are concerned, we do not 
think that that judgment can be held to 
be an absolute bar, so far as to prevent the 
parties from raising the question in a 
subsequent suit. In our opinion, the prior 
decision may be taken to determine the rent 
claimed in that suit, and to give rise under 
section 51 of the Bengal Tenancy Act to 
the presumption that the rents for sub¬ 
sequent years remained the same ; that 
appears to be the view which was taken by 
the learned Judges in the case of Bakshi v. 
Hiiamuddi (2) and that ruling was nob 
dissented from in the judgment in the case 
reported in Neiknjec Sheikh Nazir v. Nanda 
Dulal Bamkeja (3), It seems also to have 
been followed in the cases of Nil Madhub 
Sarkar v. Brojo Nath Singha (5) and Maharaja 
Jotindra Mohun Tagore v. Skumbhu Ohunder 

(1) 19 C. 656. 

(2) 20 C. 505. 

(3) 1 O .W. N. 711. 

(4; 2 C. \V. N. 303. 

(5) 21 C. 236, 


Bhatfachrriee (6), We think that the weight 
to be attached to the presumption thus 
raised must depend first on the conditions 
under which that decision was arrived at; 
that is to say, whether it was after an 
adjudication of the question of the amount 
of rent or the rate of rent or nob. If in 
the prior salt there had been such an 
adjudication, it would be only open to the 
Judge in tlie subsequent suit to look to 
subsequent circumstances and events to 
enable him to determine whether there had 
been any change in the relations between the 
parties since. If there was no adjudication of 
the question, it would be for him to consider 
the circumstances and events both prior and 
subsequent to that former suit in order to en¬ 
able him to determine the relations existing 
between the parties and the rentals rightly 
due for the lands for the year in suit. In the 
present case, the District Judge has not done 
this and has arrived at his decision acting 
on the assumption that the judgment of 
1896 was absolutely binding. We do not 
consider that this is correct and we, there¬ 
fore, set aside the judgment and decree of 
the District Judge and direct that the case 
be sent back to him for re-trial having regard 
to the remarks made above. 

The coats of this appeal will abide the 
result. 

Case remanded. 

(6) 4 C. \V. N. 43. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1461 op 1910. 

August 30, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

KONDA REDDI— Appellant 

versus 

RAMASAWMl REDD! and others— 

Respondents. 

Easements ActiV of 1882;, s. 15-‘Claim for title over 
land in possession of another—Eoidejice of ownership''^ 
Right negatived bij evidence—Right to easement —Tl^e- 
ther can be declared on proof thereof. 

The words ‘as an easomeut’ in section 15 of the 
Indian Easements Act do not mean that the 
enjoyment should be in the assertion of claim of au 
easement. Illustration (6) to that section shows 
that the expression ^as an easement’ was introduced 
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ill oi\lor to show that unity of title or poasossiou 
daring the porioil of 20 yours, or n portion 
thevoof, niukoa the possession useless to orouto a 
right of ojwemout. 

Iho clniinaut of a right of easouiont noeil not 
necessarily prove that ho assortocl, during his enjoy- 
uient, only a limited right of oasoiuont as opposed 
to ownership, lie need only prove that tlie user 
was for the beneliolnl eiijoyinotit of anoblior laml. 
xlio tuoro claim of the luj^hor riijht of ovviioralup 
nouUl nob, on failure to prove the satne, provont u 
person from acquiring tlie lesser right of oiso- 
luaut, provided ho can show that he assorted corbuiu 
rights of onjoymont over the land in tpiostiou for 
the benotit of another laud belonging to him. 

I^arcndra 2{ath Bantr*' v. Ahbm, Chnran 

Ch;tttoi)nihit't, 3t 0. 51; 4 C. L. J. 437; 11 C. \V. N. 20; 
1 M. T.364 (F. 13.), referred to. 

Chuni L'.tl Ftilchand v. ilaiiijaldns Ooctniandiis^, 10 
B. 592, not approved, 

Sacoad appjal against the decree of the 
DIetrijt Court of South Accot. iu A. S. 
No. 344 of 1909, preferred agaiust that 
of the District Muosif of Tiudivauam, in 
O. S. No. 622 of 1908. 

Mr. jf. R. Venoairanci Sastri, for the Ap¬ 
pellants. 

The Hon’hle Mr. L. A. Oovindaragava Iyer 
and Mr. D. V, Nilamegachariar, for the Re- 
spoudeuts. 

JUDGMENT.—The suit in this case was 
to establish the plalutiff’s right to an ease¬ 
ment of way over certain land belonging to 
the defendants, to remove the wall coosbrueb- 
ed by the defendants which, the plaintiff 
alleged, obsbrncted his right of way, and to 
restrain the defendants from interfering with 
his right of way. The defendants deniel 
the right alleged by the plaintiff. Tna 
District Mansif found it eatablished by ths 
evidenca adduced in the case. The plaintiff 
had instituted a previous suit. Original Suit 
No. 651 of 1899, to which he claimed the 
site, along which he now asserted a right of 
way, as belonging bo him in proprietary 
right. That suit failed. The Oonrt that 
tried that suit expressed an opinion in its 
judgment that the evidence showed that the 
plaintiff was entitled not to the ownership 
of the land bat to an easement of right of 
way. As the plaintiff did not claim any 
relief with respect to an easement, that suit 
was dismissed. The District Judge has 
reversed the District Mansit’s judgment. 
He says: “The evidence of plaintiff in the 
present case shows that he has not been 
enjoying the right of way as an easement*’, 
and he refers bo the deposition of the plain¬ 


tiff ill whicli ho said that lio still nssorleil 
that he had baen long walking along the 
way in the assertion of a right of ownership. 
Then, the District Judge, says; “A man 
cannot acquire a right of way over lus own 
land as an easement. Evidence of immemo* 
rial user ad.luced in support of a right 
founded on ownership doei nob, when the 
right is negatived, tend to establish an 
easement.” The plaintiff, who has preferred 
the second appeal, contends tliab this pro¬ 
position of law is wrong. 

NVe took time to consider our judgmanb, 
and we have arrived at the conclusion that 
the appellant’s contention must be upheld. 
By adverse enjoyment, i e., by enjoyment 
without a lawful right, a person may aciuire 
either an estate or propsrty belonging to 
another or an incorporeal right of certain 
kinds. In the former case, it may be either 
an absolute estate or a limited estate. If 
the adverse enjoyment amounts to exclusive 
possession of the land of the true owner, 
then, in the abssnee of evidence to the 
contrary, the trespasser would acquire the 
absolute ownership of the property. It 
would be open to the real owner to show that 
he did nob, while in adverse enjoyment, 
assert the right to hold the lauds as abso¬ 
lute owner, but asserted only a lesser right 
such as that of lessee or a mortgagee or a 
life-tenant. In that case, the animici poisi^ 
denii of the adverse enjoyer would determine 
the title which he would acquire by prescrip¬ 
tion. It might also be open to the real 
owner to say that only an easement right 
was asserted by the person in adverse enjoy¬ 
ment; and, in that evse, the right acquired 
would be only an easement, ft is the 
adverse enjoyment, or enjoyment without a 
lawful right, that give* right tj a title by 
prescription. No doubt, if the enjoyment 
was nob adverse but by license of the real 
owner, then uo right would be acquired. 
Now, if a person walks along the land of 
another for the benehcial enjoyment of 
another land, and if the enjoyment of the 
other’s land does nob amount to exclusive 
possession, there seems to be no reason why 
his walking along the land without the 
permission of the true owner, and in the 
assertion of a right to walk, should not create 
in favour of the enjoyer a prescriptive right 
of easement, simply because he mistakenly 
supposed that he is the owner of the land of 
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asserts Ibat bis act of enjoyment is insuOi- 
cient. to give liim the ownership by prescrip* 
tion. Keliauce is placed for the respondent 
on the laug'uag'e of section 15 of tlie Ease¬ 
ments Act. It lays down that, for Acquiring* 
a right of easement, the right of way must 
be enjoyed by a peison claiming title thereto, 
as an easement, and as of right and without 
inters option for the statutory period. Now, 
the punctuation shows that title need not be 
claimed as an easement. The enjoyment is 
retiuired to posse.ss two properties, viz., t.hat 
it must be as of right without interruption, 
and it must be as an easement. The first 
quality is intended to shovv that enjoyment 
by license or under a contract which would 
not amount to a grant of an easement, would 
be ineffectual to create a right by prescrip¬ 
tion. Then, the other quality is, that the 
enjoyment should be ns an easement. The 
section does not say that the enjoyment 
sliould be in the assertion of a claim of an 
easement, lllustiation (6) to the section 
explains what is meant by ‘ as an easement.” 

It is as follows:—'.the 

plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. 
The defendant proves that for a year of 
that time the plaintiff was entitled to posses¬ 
sion of the servient heritage as lessee thereof 
and enjoyed the right as such lessee. The 
suit sliall be dismissed, for the right of way 
has not been enjoyed ‘as an easement’ for 
twenty years”. The illustration shows that 
the expression ’as an easement’ is put in 
to show that unity of title or possession 
during the period of the 20 years or a 
portion thereof makes the possession useless 
to create a light of easement. The appellant 
has referred us to a case reported as Narendra 
Nath Barnri v. Abhay Chin-an Chaltopadhya 
(1), There, ibe plaintiff claimed a right of 
ownership of a certain land and if the facts 
he would prove would not amount to that, 
he claimed to be entitled to a right of ease¬ 
ment. Geidt, J., observes: “Jn anase like 
the present, the plaintiff may very well 
allege bona fide :—‘l believe the land to be 
mine, but I may be unable to prove it, if I 
should fail to prove it, 1 can, at any rate, 
prove that I have been using the right of 
way as an easement uninterruptedly and as 
of right for over 20 years’. There appears 

(l) 3*4 C. 01; 4 (-*. h, J. 437; 11 C. W. N. 20; 1 M. 
L. T. 304 (F. ff.). 
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to me no reason in principle why a claim 
like this in the alternative should not be 
tried or why the plaintiff should be forced 
fii’.st to bring a suit to establish his right 
of ownership, and, if that fails, then to bring 
a suit to establish the right of easement . 

It is, of course, impossible to prove an 
animus to hold the land as owner and at the 
same time in virtue of a right of easement. 
The judgment of tlie Calcutta High Court 
is inconsistent with the view that the claim¬ 
ant of a right cf easement should prove that 
he asserted, daring his enjoyment, a limited 
right of easement as opposed to ownership. 
The Court held in that case that the claim in 
the alternative was sustainable. 

The District Judge refers in his judgment 
to the deci.sion of the Bombay High Court in 
Ohu7t>l(il Fulchand v. Mangildas Govardandois 
(2), where the observation is to be found 
tliat “ evidence of immemorial user adduced 
ill support of a right founded on ownership, 
dues not, when that right is negatived, tend 
to establi.sh an easement.” It is not quite easy 
to understand what exactly the learned Judges ^ 
who were parties to that judgment meant. 
It i.«, of course, true that evidence of im- 
memoiial user in support of a right founded 
on ownership will not, by itself, tend to 
establish an easement. In order that an 
easement may be acquired, it must be shown 
that the user was for the beneficial enjoy¬ 
ment of another land. If the learned Judges 
meant to say that the assertion of ownership 
during the period of user would make the 
acquisition of an easement right impossible, 
then with all deference to them, we are 
unable to agree with that view. The mere 
claim of the higher right of ownership would 
not prevent a person from acquiring the 
lesser right of easement provided he could 
show that he asserted certain rights of 
enjoyment over the land in question for 
the benefit of another land, belonging to him. 
We do not think the District Judge has 
really decided the question whether the plain¬ 
tiff exercised the right to pass over the 
defendant’s land as of right and without 
interruption for twenty years for the bsne- 
ficial enjoyment of other land belonging to 
him as required by section 15 of the Base- 
meiifs Act, We shall, therefore, reverse the 
decree and remand the appeal for fresh 

(2) 16 B. 592. 
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disposal according to li\w. The oosts of 
this second appeal will abide the result. 

A-ppeal alloxoed. 


CALCUTTA HIGH COURT. 

Second Civil Appsal No. 60 ok 190i. 

June 30, 190i. 

VresenU—^lv. Justice Ghosh and 
Mr. Justice Pratt, 

GOBINDA CHANDRA BASU —Plaintiff 

—Appellant 

versus 

KAMIJUDDI SOAAL —Defendant_ 

Respondent. 

Improvement—Evcnmtion of tank—Burden of proof 
—lenant to show pnriwso of exenvatimj tank—Suppbf 
of good drinking water to tenant and his pc 02 >le, ij 
sufficient—Co-sharer landlord, if entitled to bring 
suit to compel tenant to fill up tank wroufulhj cv- 
CQvated—Bengal Tenancy Act (VIII o/18S50,sji. 76, 
188* 

^ ^ la order to make section 76 of tho Bengal 
Tenancy Act applicable, it must bo sbowu *by 
the tenant in the first instance that the tank in 
question was excavated for tho purpose of 
agriculture, or for the use of men and cattle 
employed in agriculture. It is not enough for 
the purpose of the section if the object of digging 
the tank was to supply good drinking water to'^the 
tenant and his people. 

A suit for the purpose of compelling a teuaut 
to fill up a tank which lie lias wrongfully excavated 
in one part of his holding and in the alternative 
for damages, may be instituted by a co-sharor 
landlord, for the suit is nob one which the whole 
body of the landlords is'required or authorised to 
bring uuder the Bengal Tenancy Act and con- 
sequently section 188 of the Act is not applicable 
to it* 

Appeal from the decree of the Sub-Judge 
of Tipperah, dated December 9th, 1903, re- 
vereing that of the Muneif of Ohandpur. dated 

July 22Dd, 1902. 

Babus Baikuntha Das and Trailo'iya 

Nath Ohakrabarti, for the Appellant. 

Babu/nanendm Bose, for the Res* 

pondent. 

JUDGMENT. — This appeal arises out of 
a suit instituted by a co-aharer landlord 
against a raiyat for the purpose of Compelling 
him to fill up a tank which the raiyat had 
excavated in one part of his holding. It 
appears that, at the time when the said ex* 
cavation was made by the defendant, there 
was already a tank in the holding in question. 


Notwitlistiiinling tlii.s, tho <lt*feinhint (ing 
some of tho inal lauds apporluiniiig <,.> his 
holding and after raising tho level of tho 
ground by earth of the said tank, planii'd 
certain trees on the same. d*he Court rif (iryt 
instance gave the plaintilT !i (leiu’oe, being of 
opinion that tlie diggingof the (auk in ques¬ 
tion was nob consistent with tlie purposes for- 
which the holding liad been let out, and 
that it was not really an iiiiprovtniient 
within the meaning of secHoii 76 of the 
Bengal Tenancy Act. The lower Appellate 
Court, however, has set aside that judgment 
aud dismissed the plaintiff’s suit upon the 
grounds that the tank was dug for the 
purpose of providing good drinking water to 
the defendant and his people, that this was 
ia DO way inconsistent witli the purpose for 
which the land was let out, and that 
the act of the defendant was an im¬ 
provement within the meaning of sec¬ 
tion 76 of the Bengal Tenancy Act. Refer¬ 
ring to the matter of the other tank which 
existed at the time of the excavation of the 
tank in question, the Subordinate .fudge 
makes the following observations: “Though 
before constructing the tank, there was another 
old tank near the defendant’s bouse, there ia 
nothing to show that it contained clear water 
fit for the purpose of drinking without any 
injury to health. Had it been so, the de¬ 
fendant would not spend a large sum of money 
in digging another new tank.” Then, the 
Subordinate Judge goes into the question, 
whether the plaintiff being, one of the 
landlords, could alone maintain the action, 
and, having regard to the provisions of 
section 1S8 of the Bengal Tenancy Act, he 
has expressed the opinion that the suit could 
not lie at his instance alone without joining 
the other co-sharers. Another question was 
raised by the defendant and that was one of 
limitation. The Subordinate Judge has held 
that, inasmuch as the suit was not brought 
within two years from the date of the con¬ 
struction of the tank, it ia barred by the two 
years* law of limitation as provided by 
Article 32 of the Indian Limitation Act. 

Now, referring in the first instance (o the 
question whether the tank dug by the defen¬ 
dant is an improvement within the meaning 
of section 76 of the Act, it will be observed 
upon clause (2) of the said section that the 
construction of wells, tanks, water-cbaunels 
and other works for the storage, supply 
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or distribntiou of water for the purpose 
of agricalture or for the use of men 
and cattle employed in agricalture are 
improvements within the meaning of the 
section until the contrary is shown. Now, in 
order to make that section applicable, it must, 
in the first instance, be shown that the tank 
in question was excavated for the purpose of 
agriculture, or for the use of men and cattle 
employed in agriculture. The Subordinate 
Judge has apparently not addiessed himself 
to this matter. He seems to have considered 
that if the purpose for digging the tank 
was to supply good drinking water, it would 
be enough for the purpose of the section in 
question. Irrespective of this, we are 
informed by the learned Vakil for the appel¬ 
lant, and the learned Vakil for the respond¬ 
ent has not contradicted the statemeut so 
made, that there is absolutely no evideocs 
upon the record that the tank in question was 
excavated for the purpose of providing the 
defendant and his people with good drinking 
water. If that is so, it is obvious that the 
requirements of section 76 to which we have 
referred have not been complied with. 
Moreover, as we have already mentioned, 
at the time of the excavation of the tank 
in question, there was an old tank near 
the defendant’s house. The Subordinate 
Judge seems to think that it was for 
the landlord to show that it ccntained 
clean water, fit for the purpose of drinking 
without any injury to health, and bo* 
cause he, the landlord, did not prove 
this, it must be taken that the tank in ques¬ 
tion was required for the purpose of provid¬ 
ing good drinking water to the defendant 
and also for the purpose of agriculture; for, 
otherwise, as the Subordinate Judge says, the 
defendant would not have spent a large sum 
of money in digging the tank. VlTe are 
unable to affirm this proposition as correct. 
If there was a tank near the defendant’s 
homestead, the defendant might have 
improved that tank and made it fit for the 
purpose of providing himself with good 
drinking water. However that may be, it was, 
in the first instance, necesssary for the defen¬ 
dant to show that this tank was required for 
the purpose of providing drinking water and 
ior the purpose of agriculture. There is no 
evidence to that effect; and we think that the 
judgment of the Subordinate Judge, so far 


as this matter is concerned, cannot be 
supported. 

So far as the second point is concerned, 
the learned Vakil for the re.spondent has 
very candidly admitted that the suit which 
the co-sharer landlord, the appellant before 
US, has broaght is not aa act which falls 
within the scope of section 188 of the Bengal 
Tenancy Act. The suit was, as already 
mentioned, for the purpose of compelling the 
defendant to fill up a tank which he had 
wrongfully excavated in one part of his hold- 
ittg and, in the alternative, for damages. 
The suit in question was not one which the 
whole body of the landlords is required 
or autliorised to bring under the Bengal 
Tenancy Act. That being so, we hold 
that the Subordinate Judge is wrong in 
the view that he has expressed in regard to 
the applicability of section 188 to this case. 

Lastly, as regards limitation, Article o2 
of the Indian Limitation Act provides for 
a suit against one who, having a right to 
use property for specific purposes, perverts it 
to other purpose, the limitation provided 
bsing two years from the time when the 
perversion first becomes known to the person 
injured thereby. All that the babordioate 
Judge has found upon this matter is, that the 
suit has boen instituted more than tw) years 
after the date of the c >nibra3tioa of the rank. 
But that U not enough for the purpose of the 
Article iu question. It must be found that 
the plaintiff landlord became a vara of the 
excavation more than two years antecedent 
to the institution of the suit. The learned 
Vakil for the respondent, on the matter being 
put t> him, admits that there is no evidence 
on the record showing that the plaintiff was 
cognizant of the excavation of the tank in 
question at any time more than two years 
antecedent to the suit. No doubt, it aoea 
appear that he is a resident of the same 
village where the holding of the defendant 
is situated. But it doe.s not necessarily follow 
that he was aware of the excavation of the 
tank before the time when he says hebacama 
aware of it. Upon these grounds, we think 
that the judgment of the lower AppeUate 
Court must be set aside and that of the Jonrt 
of first instance restored with osta. 

ilppsuZ Suit decrcoi. 
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madras high court. 

Civil Appeal No. 94' ok 1910. 

September 10, 1912. 

—Mr. Justice Ayling and 
Mr. Justice Napier. 

GILES SEDDON— Appellant 

versus 

The deputy COLLECTOR of MADRAS 

—Respondent. 

I*and Acquisition Act (I of 1894), ss. 49, 54 —“Auyti-«I 
or any part thcreoj" — Dccisioi} of Court under section 
49, whether an au-ard — Appeal. 

Til© AYOvds “awnnl or any part of tho a\var<l" in 
section 54 of tho Land Acquisition Act, 1894, do not 
include tho decision of the Court on u ;*efcronco under 
Section 49. 

The decision of tho Court on a reference under 
section 49 of the Laud Acquisition Act, 1894, is not 
appealable. 

Vencataratnam Naidu v. Collector of Godnveri, 27 M. 
350; Nifa Ram v. Secreinn/ of State jor India in Council, 

30 A. 176: (19081 A. W. N. 63; 5 A. L. J. 166; Sarat 
Chandra Bose v. Secretary of State for India in Com.«<;i7, 

10 C. W. N. 250, considered. 

^rtiaram Bharamxrafar Roy v. Sham Sunder Narcn- 
dra, 23 0. 526; Sheo Rattan liai v. Mohri, 21 A. 351 and 
Shiva Rao ▼. Nagoppa, 29 M. 117, referred to. 

Obiter: -A decision by the Court under section 49, 
would not prevent a claimant obtaining compensa¬ 
tion for severance nnder section 23, sub-section (1) 
clause (3). 

Appeal against the jadgment of the Chief 
Judge of the Court of Small Causes, Madras, 
dated 7th March 1910, in Lind Acquisition 
Suit No. 2 of 1910. 

Messrs. Branson and Branson^ for the 
Appellant. 

Mr. Davtd^ Government Solicitor, for the 
Respondent. 

JUDGMENT.—This appeal arises out of a 
reference by the Deputy Collector of Madras 
to the Chief Judge of the Court of Small 
Causes under section 49 of the Land Acquisi¬ 
tion, Act, I of 1894. The Chief Judge decided 
that the plot of ground referred to did not form 

part of the house, manufactory or building*’ 
within the meaning of the section. Against 
that decision, the claimaiit appeals and the 
preliminary objection is taken on behalf of 
the Government that no appeal lies. The 
question turns on the construction of section 
54 of the Act, and to make out a case for 
appeal, it must he shown that the decision of 
the Court under section 4^ is ** the award or 
any part of the award of the Court in any pro¬ 
ceedings under this Act.” Before disposing of 
the question whether this is an award, it is 
W9U to dispose of the argumeot on the words 


any part of the award.” It was suggestoil 
that these words would include any procMed- 
ing prior to tho final award ; but it is 
obvious that tliis language is used in ex> 
actly the same sense as it is u.sed in the 
Civil Procedure Code of 1882, section 540, 
where the language is “an appeal shall lie 
from the decrees, or from any part of the 
decrees of the Courts, etc.” It could not, of 
course, be suggested that under tlie Civil 
Procedure Code these words meant any thing 
but .a part of the actual decree drawn up and 
the words in the Land Acquisition Act cat; 
have no wider meaning. The word award” is 
not defined in the Act and its meaning must, 
therefore, be ascertained from the sections in 
which it is used and from an examination of 
the whole Act. It is applied to the adjudi¬ 
cation of the Collector as well as that of the 
Court; but, in this section, it is confined to the 
adjudication of the Court. It has to be 
noted that the language of the section is not 
the decision of the Court, but the ‘award’ 
and, therefore, applying the analogy of the 
Civil Procedure Code, it would presumably be 
confined to the result of the decision as em¬ 
bodied in a formal document and would not 
include the jadgment on which it is based. 
The first section to be considered is section 
23, which has reference to the proceedings of 
the Court on a reference by the Collector 
under section 18 at the application of any 
person interested who has not accepted the 
award of the Collector. The language ist— 
“In determining the amount of compensation 
to be awarded for land acquired under this 
Act, the Court shall take into consideration 
etc.” And sections 26 and 27 provide that 
“every award under this part shall be in 
writing signed by the Judge and shall 
specify the amount awarded” (under the 
various clauses of section 23) as also the 
amount of costs and the proportions in which 
they are to he paid. These are the only 
proceedings of the Court which are specifical¬ 
ly called an award by the Act. There are, 
however, other proceedings Under section 30, 
where the amount, of compensation has been 
settled by the Collector but a dispute arises as 
to the apportionment or as to the persons to 
whom the same is payable, the Collector may 
refer such dispute to the decision of the 
Court. Under sections 31 and 32, where tho 
Collector has tendered payment of the 
compensation awarded by him to the 
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persons he considers entitled and they 
do not consent to receive it rr where there is 
no person competent to alienate the land 
or wliere there is a dispute as to the title 
to receive the compensation or a^ to the 
apportionment of it, the Collector is required 
to deposit tlie amount of compensation in 
Court and then, if it appears to the Court 
tliat the land belongs to a person who lias 
no power to alienate it, the Court is required 
to order the money to be invested in the 
purchase of other land to bo held under the 
like title. Again, under section 35, where 
land is required for temporary occupation, 
if the persons interested do not agree as to the 
Bufficiency of the compensation or apportion¬ 
ment thereof, the Collector is required to 
refer such difference to the decision of the 
Court, and, lastly, under section 48, where 
Government withdraws from the acquisition 
of any land, the Collector is required to deter¬ 
mine the amount of compensation due to the 
owner for damage suffered by him and the 
provisions of part III which embody the 
reference to the Court are made applicable 
to such proceedings. There are, therefore, 
several matters on which the Court has to 
pass orders which are not styled ‘awards* in 
the Act othfr than this decision by the Court 
under section 49. The language of sec¬ 
tion 49 is— :“ln deciding on such a reference.” 
Section 30 only uses tlie language, “the Col¬ 
lector may refer such dispute to the decision 
of the Court.” Section .*;2 says:—“The Court 
shall ordei the money to he invested” and 
“direct the payment of the interest;” and 
section 35 says:—“Tho Collector shall refer 
such difference to the decision of the Court.” 
It is important to consider at what stage those 
various deciaion.s to be given by the Court 
arise and it is obvious that the deci.sions in 
the case now being considered must properly 
be given before the Collector can make hi.s 
award. The first question that arises in land 
acquisition is what Government is to pay, 
for section 49 provides that “the provisions 
of this Act shall not be pub in force for the 
purpose of acquiring a part only of any 
house, manufactory or other building.” It 
is, therefore, necessary to ascertain what 
area must be acquired by Government at ar y 
particular place where Government wishes 
to take up land. Section 8 requires the Collec- 
inr to couse the land declared to be needed 
for a public purpose to be marked out, 


measured and a plan to be naade and section 9 
provides for public notice to be given re« 
quiring all persons interested in the land 
to appear before the Collector to make any 
objections to the measurement and state the 
nature of their interests and the particulars 
of their claim to compensation. Such notice 
has also to be served on all persons known 
or believed to be interested in the land. On 
the date fixed for hearing, the Collector 
proceeds to inquire into the objections and 
the interests and to determine the compen¬ 
sation; and, in his award, he has to set oat 
the true area of the land, the compensation 
and the apportionment. It is obvious that 
this cannot be done until the question has 
beed decided whether Government is seeking 
to acquire a part only of a house, manu¬ 
factory or other building contrary to the 
■wishes of the owner. That being so, the 
decision of the Court on a reference for this 
purpose must be a proceeding prior to the 
Collector’s award, and it follows from this that 
it cannot be an award of the Court, as the 
award of the Court only comes into existence 
after the Collector’s award. 

The decisions of the Court under the other 
sections stands on a different footing. The 
decision on a reference under section 30 is 
after the Collector has made his award. So 
is the order for the purchase of other lands 
where the owner has no power to alienate. 
The decision of the Court as to the amount 
of compensation payable for temporary 
occupation of land is a proceeding analo¬ 
gous to the ordinary award of the Court 
under section 23. These matters stand, 
therefore, on an entirely different footing 
to (he decision of the Court under sec¬ 
tion 49. The apportionment of the amount 
of compensation or the persons to whom the 
same is payable must form part of the actual 
award just as such decisions would form part 
of the decree of a Court and would be covered 
by the words in the appeal section, sec¬ 
tion 54, “award or any part of the award.” 
The same will apply to the order of the 
Court for the investment of the compensation 
money in the purchase of other land under 
section 32. All these decisions being either 
parts of the award or awards in particular 
circumstances would appear to be appealable 
under secnoi. 54. Ir was expressly decided 
in Balaram Bharamaratar Boyv. ^hum Suv(i^ 
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Nar»n'lra(l) tliafc a decision on an apportion- 
ment under section 30 was an award and 
appealable and the same vievv was taken by 
the Allahabad High Court in Sheo Rattan 
Itai V. (2) and it has been decided by 

this Court in Shiva Rao v. Nagappt (3) that 
an appeal lies from an order for investment 
under section 32. It is urged by the appel¬ 
lant that appeals from decisions of the Court 
made on a reference under section 49 have 
been heard by the various High Courts of 
this country and our attention is drawn to 
a case in YencQtaratan<n)% NaiJu v. The 
Collector of Godaveri (4), where such an ap¬ 
peal was heard. In that, case, however, the 
Collector bad given his award under sec¬ 
tion 11 and the claimant, in refusing to 
accept the same, Bled a petition asking for 
the whole house to be taken. The Collector, 
therefore, referred the wliole question under 
sections 18 and 49. We express no opinion 
whether the question could be taken up at 
this stage but in the pre.sent case, the refer¬ 
ence was before any award by the Collector. 
The point that no appeal lay on this question 
was not taken. The case of Nita Ram v. 
Secretary oj State for India in Council (5), 
relied oo, was certainly a reference under sec¬ 
tion 49 only, but the point was nob taken 
that no appeal lay and the same remark 
applies to the decision in Sarat Chandra Bose 
V. 'Jhe Secretary of State for India in Council 
(6). It is contended before us that it is 
unlikely that the Legislature would have in¬ 
tended that no appeal should lie on an im¬ 
portant question of this sort; but it is by 
DO means clear that a decision by the Court 
on this point would prevent a claimant 
getting compensation for severance under 
section 23 sub section (1) clause (3). We 
are inclined to the view that it would be 
open to the Appellate Court, at all events, to 
re-open this question and as far as the 
claimant is concerned, it would not matter to 
him whether he received the compensation 
for the land on the footing that G-overn. 
ment was compelled to acquire it under sec¬ 
tion 49 or on the footing of severance under 
section 23. Whether this be so or not, we 

(1) 23 0. 626. 

(2) 21 A. 364. 

(.3) 29 M. 117- 

(4) 27 M.350. 

(5) 30 A. 176; A. W. N. (1908) 63; 5 A- L, J. 166. 

(6) 10 C. W. N. 260. 


are unable, on fclie (! uHtnuilioii of tin- Ai.--' , 
to hold tliat the w >riln “ avvard or ;ujy part 
of the award’’ in sjciion .51 itudude tlio dc- 
cision of the Court on a referenco un i(n‘ 
section 49. We, therefore, uphohl the pi'i>. 
liminary objection and dismiss the appeal 
with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Regolak Civil Appeal No. 213 of 1910. 

June 18, 1912. 

Present: — SirAshutosh Mookerjee, FCt., Judge, 
and Mr. Justice Beachcroft. 
BINAPANI UBBI—PBrrnoNER—A ppellant 

versus 

SASHIBHUSHAN SINK A— Opposite 

Pakit — Respondent. 

Appeal—ileiuoraiidiDn of appeal not accompanied 
hy copy of decree appealed aijninut, thouyli. decree 
1W7S i>i erii^tcnce when appeal ayis filed — Ui^i-stafemenf 
171 memorandum of appeal — Civil Procedure Code (■irt 
V oj 19()S;, 0. XLl, r. I (1). 

Where a copy of the ilecree appealed agaiust \\-as 
not attached to the tncnorandinn of ap|>eai as 
required liy Order XLI, rule 1 (M and tlie Valcil 
for th© appellant i^tated tliat the decree had hoc 
boon drawn up, although, as a matter of fact, the 
decree was in existence wiicn tlie appeal wjis 
filed: 

l£cld, that the inomorainlain of ajipeal inusb b’ 
lejecied. 

Kamala Dnsiv. Tarapada, 14 [nd.Cas. lOOG: 1-6 C. L. 
J. 498 and Hem Chandra Bakshi v. Jadiib Cluindrii 
Bakshi, 17 Ind. Caa. 99; 16 C. L. J. 110, relied 
upon. 

Appeal from the decree of I he District 
Judge of Bankara, dated the lltli January 

1910. 

Baba Sarat Kumar Mitra^ for the Appel¬ 
lant. 

Baba Samatul Chandra Duft, for the 
Respondent. 

JUDGMENT.—This appeal plainly does 
not comply witli the provisions of the Civil 
Procedure Code. A copy of the decree was 
not attached to the memorandum of appeal 
as required by Order XLI, rule 1 (1) ; and 
when objection was taken by the Deputy 
Registrar, the learned Vakil the appellant 
was instructed to state that, tlie decree had 
not been drawn up. The appeal wa.s 
accordingly registered. As a matter of fact, 
it now transpires, the judgment was 
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delivered on the 11th January 1910 and the 
decree was drawn up on the 15th January 
1910. The appellant applied to the Court 
below for a copy of the judgment on the 1st 
February 1910. That copy was ready for 
delivery to her on the 5th February 1910, 
At that time, the decree was in existence. 
Consequently, there is no reason why an 
application should not have been made for 
a copy of the decree as well. The memo¬ 
randum of appeal is thus not in conformity 
with the provisions of the statute which, it 
will be observed, authorises the Court to 
dispense with the production of a copy of 
the judgment alone and not of the decree 
also. That the production of a copy of the 
decree is essential has not been and cannot 
be disputed: Kamola Dost v. Tarapada (1). 
The memorandum of appeal must, conse¬ 
quently, he rejected. The course we adopt is in 
accordance with that followed in Hem Chandra 
Bahshi v. Jadub Chandra Bokshi (2), men¬ 
tioned in Rhirode Snndari v, Jnanendra 
Noth Pal (3). 

We may add that the appellant has not 
offered to produce a copy of the decree ,* but 
even if such an offer had been made, the 
memorandum when perfected would obvi¬ 
ously he out of time, and could not be 
entertained without an order for its reception 
under section 5 of the Limitation Act ; 
there are, however, no materials before the 
Court, at present, to justify an order under 
that section. 

The appeal will stand dismissed, but with¬ 
out costs. 

Appeal dismissed^ 

(1) 15 C. L. J. 498; 14 Ind. Cas. 1006. 

(2) 16 C. L. J. 116; 17 Iiul. Cas. 99. 

(3) 6 C. W. N. 283. 


madras high COURT. 

Second Civil Appeal No. 1216 of 1911. 

October 2, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar 

SIVJNl APPALANARASIMHULU 

AND ANOTHER-APPELLANTS 

versus 

MUR ADA SANYASI AND OTHERS— 

Respondsms. 

Nodrats EsMea Loud Act (Mad. Act I of 1908), s. 3, 


classes (3) (5), s. 189 and 8ch. A. No. 8— Rentt 

7neomng of —Tnamdar of certain lands in village, 
whether n land-holder—Suit for I'ent by Inamdar— 
.Tnrisdicfian of Revenue Court. 

All Inamdar, to whom a grant only of some 
lands in his estate has been made by the zemindar, 
is a ‘land-holdei*’ within the meaninar of section 
3, clause (.5) of the Lladras Estates Land Act, 1903, 
and a suit by him for rent against a ryot is cogniz¬ 
able by the Revenue Court. 

Civil Revision Petition No. 895 of 1910, followed. 

Second appeal against the decree and 
judgment of the District Court oi Vizaga- 
patam, in A. S. No. 272 of 1910, presented 
against that of the Court of the Sub- 
Collector of Parvatipur District, No. 67 of 
1910. 

Mr. B. Narasimhesivara Sarma, for the 
Appellants. 

Mr. P. A/jrfl7/on<TmMr^t,for theRespondents. 

JUDGMENT.—The question for decision 
in this case is, whether the Sub-Collector 
was right in holding that the Revenue Court 
had no jurisdiction to entertain the suit 
which was one for rent against a ryot by 
the proprietor of certain Inarn lands in a 
village in the Sangam Vilasa zerntniary. 
The Imm was admittedly one granted by 
the zemindar subsequent to the Permanent 
Settlement. The view taken by the Sub- 
Collector and the District Judge on appeal 
is that the plaintiffs are not land holders 
within the definition of that word in section 
3, clause (5) of the Estates Land Act, and 
a suit for rent by them is, therefore, not 
one coming within the purview of section 
189 and No. 8 of Schedule A of the Act. 
The reason given by the lower Courts is 
that the land in question is a minor Inam 
and, therefore, not an ‘ estate ’ as defined by 
clause (2) of section 3. It has evidently 
been assumed by them that the plaintiffs 
cannot be land-holders if the land is not 
an estate. The definition of an * estate ’ 
includes specifically two classes of Inams by 
sub clauses {d) and (e). Sub-clause (d) 
refers to a village of which the land revenue 
alone has been granted in Inam to a person 
not owning the Nudivoram thereof, provided 
the grant has been made, confirmed or recog¬ 
nized by the British Government, or any 
separated part of such village. Sub-clause (e) 
relates to any portion consisting of one or 
more villages (of an estate) which is held on 
a permanent under-tenure. The Inam in 
question consists only of some lands in a 
village and not of a village or pne or morp 
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YlUageB of tbe'nsUte’ of Sangam Vilaaa 
and 13 clearly, therefore, not an estate within 
the dednition of that word The fact that 
the Inam wea granted snbaeqaently would 
not necessarily show that it is not an estate 
if it consisted of one or more villages, as 
sub-clauae (e) would include an Intm 
granted by the zemhuUr provided it consists 
of one or more villages, for it. would then 
be a portion of the zeoiinlar's estate heUl 
on a permanent under tenure, bub olause 
Cd) relates to a village which has ceased 
to be part of a zemUuUn and suVi clause Ke) 

relates to an Li'ini which, being granted by 
the proprietor of the zemindan and held under 
him. has not ceased to be a portion of the 
teminlari. Mtiiough it is clear that the 
land in question is not an estate, that is not 
euffioient to show that the suit is not cogniz¬ 
able by the Revenue Court, tor the lest, 
which is decisive on the question of .luiisdic- 
tion, is, whet.her the plaintiffs are land- 
holders. That word is dehned as follows . 
in clause (5) of section 3. ‘landholder means 
a person holding an estate or part theroot 
and includes every person entitled to collect 
the rents of the whole or any portion of the 
estate by virtue of a transfer from the 

owner or his predecessordn title, or of any 
order of a competent Court, or of any 
provision of law. The plaintiff is. undoubt- 

edly, a person entitled to collect rent of a 
portion of the estate of Sangam Vilasa. 
There is no reason why the holder of an 
under-tenure should not be held to be a 
person entitled to collect rent of a portion of 
the estate out of which the under tenure is 
carved. The under-tenure holder, if he is 
liable to pay Kattuhadi to the zemtndar,-iB such 
a person holding under him and entitled to 
collect the rents of a portion of the zeminuari 
as a lessee or usufructuary moitgagoe of the 
whole or a portion of the zeminuan. If the 
tenure-holder is not bound to make any pay¬ 
ment to the zemindar for his tenure, he will 
then be a person owning a part of the esta e 
and, as such, would come within the 
meaning of ‘ land-holder. ’ It is cloar that 
the term ‘land-holder’ is wider than the 

No doubt, the word rent is defined as 
‘whatever is lawfully payable in money, in 
kind or both, to a land-holder for the use or 
occupation of land in bis estate for the purpose 
pf agriculture,’ but the e^presaiou bis 


estate * cannot bo taken to involve that only 
what is payable to the owner of the estate 
can he regarded as rent, for the definition 
would then exclude what is payable to a 
lessee or a uHnfriictnaiy mortgagee. The 
definition of a ‘ land-holder ’ clearly include.s 
every person entitled to collect the rents of 
any portion of an estate by virtue of any 
transfer. The plalntilTs. by reason of the 
transfer of the lands in question from the 
zemindar as an under-tenure, are persons en- 
titled to collect the rent of the land. They 
must, therefore, be held to be land-holders and 
the suitforrent by them against thedefendants 
is one cognizable by the Sub-OoUector. This 
view is in accordance with the judgment or 
Abdur Rahim. J., in Civil Revision Petition 
No. 895 of 1910, who upheld the view taken 
by the Subordinate Court of Cocanada, 
although no reasons are stated in the judg- 

Tho decrees of the lower Court must, 
therefore be reversed and the suit remanded 
to the Court of first instance for disposal 
according to law. No objection to jarisdic- 
tion was raised by the defendants. In the 
circumstances, all costs up to date must abide 

the result of the trial. , „ . 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Miscellaneoos Civil Appeal No. 562 

OF 1911. 

June 11, 1912. 

Preient: _Sir Ashutosh Mookerjee, Kt., 

Judge, and Mr. Justice Beaohcroft. 
RAGHU SIN’GB— Depesdamt—Appellant 

versus 

SHEW PROSAD RAI— Plaintiff — 

Respondent. 

RestitntioJi.—Su,it for pj.s.session decreed in first 
Cnnrt—Forcible possession taken by oub- 

sentient reversal of decree—Application by defendfint 
far restitution and mesne profits, if may be entertained 
—Civil Pro-;edure Code (Act V o/I90S^, .s. 144. 

Section 141 of the Civil Procedure Cod© was 
enacted witli a view to shorten litigation and 
afford speedy relief A narrow construction of the 
section so as to restrict its application should not be 
adopted. 

VVhoi-o .a sucoasafal plaintiff in a suit P»^- 

Bion took possession of the property m ^ 

Ind not b? e^eention of the decree, and the decree 

WM asido on 
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Held, that an aijpHcation by the defendant for 
restitotion of tlie property to him with the 
mesne protits onjoye.l l»y 'the plaintiff in the 
iatorv'ul by virtnn of iiis possession was inain- 
tainablo under section 144 of the Ciril Procedure 
Code. 

Section 144 is not limitod to restitution of what 
may he tochnically described as mc.sne profits; if 
an appropriate order of restitution is made under the 
soction no qno.stion of limitation arises. 

The Court will not, in the intere.st.s of justice, be 
astute to force the parties to a .separate .suit, 
merely to allow the <|uestion of limitation to he 
raised. 

Appeal from the order of the Subordinate 
Judge of Bhagalpiir, dated the 13th Septem- 
ber 19U, affirming that of the Munsif of 
Beguaerai, dated the 4th Jully 1911. 

Babus Btrnj Mohan Majumdar and Surendra 
l^ath QKosal, for the Appellant. 

Babu Karunamoy Bose, for the Respoed- 
ent. 


JUDGtMI'jNT—T his appeal ig directed 
against an order by which the Courtof Appeal 
below, in concurrence with the Courtof fir.st 
instance, has refused an applieation for 
restitution under section 14 4 of the Code of 
Civil Procedure of 1908. The circumstances 
under which that application was made may 
be briefly stated. The respondents com¬ 
menced an action against the appellants on 
the 9ch February 1903 for declaration of 
title to immoveable property, for confirmation 
of possession, and, in the alternative, for 
recovery of po.ssession. The suit was decreed 
on the 3l3t August 1903 by the primary 
Court, in these terms : ■' The plaintiffs do 

get confirmation of posse.ssion, and, in the 
alternative, khas possession. " Upon appeal 
this decree was confirmed by the District 
Judge ou the 19bh February 1904. On 

“ i ~\ * A * i_ 1 1 ^ decree of the 

^3ide on the 2nd 
March 1906 and the case was remanded for 
re.ooo8ideration The District .lodge, on the 
18th August 190b, again affirmed the 
decree of the original Court. On appeal to 
this Court, this decree was set aside on the 
6th April 1910 and the case was again 
remanded. On the lOfch June 1910, the 
District Judge re-heard the appeal and dis- 
charged the decree of the Court of first 
instance. The decree of the District Judge 
has been this day affirmed by this Court 
Ihe position, therefoie, is that the erroneous 
decree of the Court of first instance was in 
full operation from the 31st August 1903 

to the 10th June 1910. The case for the 


appellants is. that, oa the 2nd September 
lyod, the successful plaintiff? by force 
obtatnpd possession of the disputed property • 
they pray, accordingly, that under section 144 
of the Civil Procedure Code, the plaintiffs- 
respondents be directed to deliver up the pro- 
perty together with the profits enjoyed in the 
interval by virtue of their possession. The 
Courts below have disrais.sed the application 
on the ground that it is not maintainable 
under .section 144, inasmuch as, according to 
the case of the applicants, the respondents 
did not obtain delivery of possession by exe¬ 
cution of the decree. The Courts have held 
in substance that the only remedy of the ap. 
pellants is by way of a suit for ejectment and 
rae.sne profits. In oar opinion, this view 
cannot be supported. 

Section 144 provides that where and in 
so far as a decree is varied or reversed, 
the Court of first instance shall, on the 
application of any party entitled to any 
benefit by way of restitution or otherwise, 
ciuse such restitution to be made, as will, 
BO far as may be, place the parties in the 
position which they would have occupied 
but for such decree or such part thereof 
as has been varied or reversed : and for 
IS purpose, the Court may make any 
order.?, including orders for the refund of 
costs and for the payment of interest, 

co'^pensation and mesne profits 
which are properly consequential on such 
variation or reversal. Sub-section (2) of 
the section further provides that no suit 
shall be instituted for the purpose of obtain- 
log any restitution or other relief which 
could be obtained by application under sab 
section (1). It is worthy of note that the 
section does not expressly state that the 
successful party becomes entitled to the 

benefit by way of restitution, only when he 

has been deprived of the property in execu¬ 
tion of a decree which is ultimately set aside ; 
ftn we ought not to adopt a narrow ooo* 
struction so as to restrict the application of 
this salutary provision of the law, which 
was enacted with a view to shorten litigation 
and afford speedy relief. In the case before 
us, on the Slst August 1903, the plaintiffs 
were declared to be the rightful proprietors 
of the property. If, as the appellants allege, 
the successful party subsequently obtained 
possession, that possession must be attributed 
to the decree in their favour. Indeed, 
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ifc haa not been ansrpf'ateil to ns that after 
the date of the deiMoe, the reapoudonts 
oottld have taken poaeeaainn of thia pro- 
perty under M^y independent ohum of 
right ; and aa they held the deevoe m 
their favour, their pos.se>a3ion, at that stage 
at least, onild not he deemed wrongful. No 
doubt, it has ultimately tiauspiiod th.it the 
decree was erroneously made and, therefore, 
the plaintilTs are liable to restore the pro- 
peity to the appellants. In so far as restitu- 
tionof the property itself is concerned, it, 
has not been seriously contended that a 
separate suit should be brought ; in fact, it 
is conceded that the institution of a aepanite 
suit for the purpose would be an idle for¬ 
mality, as there could obviously be no 
pretence of an answer to the claim, lint it, 
for the purpose of restitu'ion of posse.ssion, 
section U4 is applicable, it is ddficalt to 
appreciate why, in so far as restitution of 
prohts is concerned, the section should be 
differently interpreted. It may be conceded, 
as observed in S^if n-adii v. Durga Pros<id (1), 
that section U4 does not create a new sub- 
sbautive right, but merely aifords a con¬ 
venient procedure. Here, however, no ques¬ 
tion can possibly arise as to tue liability ot 
the reapondents to restore the profits 
received by them. What was said by L »rd 
Cairns in PresHent uni Oocernors of Magdalen 
no^pital V. Knotts (2), namely, that when 
a voidable gr.aub has been made, as the 
grant is valid till avoided, the right to 
mesne profits does nob exist, is 
no assistance io the respondents. When 
the erroneous decree of the original Court 
was ultimately reversed, the only possible 
iustification for their posst.ision disappeared, 
and we cannot discover any cnceivable 
principle of justice, equity and good con- 
science under cover whereof they may daun 
to retain the profits. Their learned Vakd 
has fully realised this position, 
as a last resort, argued that the appellants 
should be driven to a new suit to recover 
the profits. He has frankly confe.ssed that 
if the plaintiffs are thus driven to institute 
a new suit, they may be met by the plea ^ 
. that they are entitled to recover pr.^nts only 
in reapecb of three years antecedent to the 
suit, although, as a matter of fact, they have 
been kept out of possession the property 
Cl) 16 0. L. J. 83; 16 Ind. Cas. 9C6. , p, 

(2) (1879) 4 APP. Cas. 324 at l>. 334, 48 L. . 

679: 40 L. T. 466/ 27 W. R. 602 


for nearly Hovon years. WIioMior a plea 
of limitation cvn be succiMsfully taken 
under suclv clrciilastancis at least open 
to serious doubt, in view of t he decisioiis in 
iS’fouu .l/of/ec V. Shooshee Mokhc' Ihtnnonia (d); 
Ptiuupnt ^Ingh v. Mimain (4); 

UangoUU t Appa li to i\ Potdm Sn'ntniicln (o) 
imd Ilollo'.rai/ v. (lioiesliiO'ir Siagti (0). Ibil', 
even if it bo assumed ( bat the pliia of liiiiita- 
tiim may bo urged with .sime plausibility in 
a .suit for recovery of the profits, that is all 
the greater reason why relief .should bo 
afforded under section 144. That section, it 
may be ob-served, i.s not limited to restitution 
of what may be technically described as 
mesne protits, and if an appropriate order for 
restitution is made thereunder, no question 
of limitation arises. The Court will not, in 
the interests of justice, be astute to force the 
parties to a separate suit, merely to allow 
the question of limitation to be raised in a 
case of this description. The appellants 
were nob in a position to institute a suit 
auaiii.st the plaiutitls-respondents before the 

10th June 1910, when the suit wa^ilultimately 
di.sinissed ; and they cannot now be justly 
driven to another suit (o be restored to the 
position they would have occupied but for 
the erroneous decree. We may further 
puint out that the principle embodied in sec¬ 
tion 144 is of much wider application than 
the section itself, as is clear from the decision 
in Bern \fadho Smgh v. Pran Scngh{7), where 
the doctrine of restitution was applied to a case 
in which an auction-purchaser had taken 
possession of the property, and after the 
reversal of the sale, vvas held liable to make 
re.^titution bo the judgment-debtor. 

The result is, that this appeal is allowed, the 
orders of the Court below set aside, and the 
case remanded to the Court of first instance 
in order that the facts may be investigated. 
The appellants are entitled to their costs in 
this Court as well as in the Conrt of the 
District Judge. We assess the hearing fee 
in this Court at three gold mohurs. The costs 
in the Court of first instance will abide the 
result. All the papers which have been 
produced in this Court will be made part of 

(3) 13 M. I. A. 244; 11 W. R. (P. C.) 5; 2 B. L. R, 

(P.C.) 10. 

(4) 19 C. 267. 

(.5) 27 M. 143. 

(6) 3 C. b. J. 182. 

C7) 15 C. L. J. 187j 14. Inch Cas. 456. 
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the record and traosmitted to the Court of 
first instance, which will consider the ques¬ 
tion of their admissibility. 

Appeal allowed : Case remanded. 


MADRAS HIGH COURT. 

Original Side Appeal No. 34 of 1910. 

September 16, 1912. 

Present :—Sir Ralph Beiisoc, Offg. Chief 

Justice, and Mr. Justice Saukaran Nair. 

Syed GAFFUR SAHEB and others— 

Appellants 

rersus 

Syed MOOSA SAHEB and another— 

Respondents. 

Trust—Trusteeship of Barga,—Vesting of trurteeship 
in fivo persons—Succession to trusteeship, koto to he 
determined—VoT stirpes or per capita— iw/iojnmarfa/t 
Law. 

Where the trusteeship of a Darffa and the right of 
management thereof aud the enjoyment of its emo¬ 
luments vested in two persons: 

Held, tliat tlio office of trustee witli the right to 
the emoluments devolved, on their death, to their 
heirs, according to the rules of Muhammadan Law, 
per stirpes and not pr- capita. 

Kunhi Beevi v. Abdul Aziz, 6 M. 103, referred to. 

Appeal from the judgment of the Hon’ble 
Mr. Justice Wallis, dated lUh August 1910, 
in the Ordinary Original Civil Jurisdiction 
of this Court in Suit No. 116 of 1909. 

Mr. 0. Venkatasubramaniah, for the Appel> 
lants. 

Mr. Quruswami Ohetti, for the Respond¬ 
ents. 

JUDGMENT.—The suit relates to the 
possession and management of the Darga of 
Hazarath Syed Moosa Qadiri, situated in 
Mount Road, Madras. The plaintifE’e case 
is that his father, Syed Ismail, and one 
Gulam Dastagir, the father of the defendants, 
had been in possession and management with 
equal rights during their life-time, per¬ 
forming the duties of the ofl&ce of Superin¬ 
tendent of the said Daiga and enjoying the 
emoluments and gifts pertaining to it by 
inheritance. He contends that he is entitled 
to succeed his father Ismail Sahib in the 
management with the rights that he had 
and that defendants Nos. 1 and 2 are only 
entitled to the interest which their father 
Gulara Dastagir had. The contention of the 
defendants is that, all of them being the 


descendants of a common ancestor, the suc¬ 
cession is per capita and that each of them, 
the plaintiffs and defendants, is entitled to 
one-third share in the management and in 
the emoluments pertaining to the Darga. 
Wallis, J., upheld the plaintiff’s contention 
and decided that the 1st plaintiff and de¬ 
fendants Nos. 1 and 2 are entitled to perform 
the duties of a Majawar (superintendent) 
by turns, the defendants b^ing entitled to one 
moiety and the Ist plaintiff being ectitled to 
the other moiety. 

There is no evidence when the founder 
died; no evideoce whether any rules of suc¬ 
cession were established by him. Nor is 
there any evidence of any usage governing 
the succession to the management of this 
institution or of similar institutions iu the 
locality. 

It is conceded that the property is not de¬ 
voted exclusively to religious purposes. After 
defraying the expenses of lighting and clear¬ 
ing the Darga, paying the watchmen, 
celebrating the annual saint’s day, the balance 
of the income is appropriated by the parties 
to their own use. According to the plaint, 
the plaintiff got a moiety aud defendants the 
rest. In the written statement that the 
plaintiff was paid a moiety is denied and it 
was stated that the defendauts’ father, who 
was in sole management after the death of 
plaintiff’s father the plaintiff being a minor, 
paid something to the plaintiff’s mother for 
her maintenance. 

The plaintiff has not proved the allegation 
in the plaint and there is no finding in his 
favour. No other mode of succession having 
been set up, and both parties coucediug that 
the right of management descends according 
to the laws of inheritance, the only question 
being whether it descends per capita or per 
stirpes, we are of opinion that succession 
must be governed by the Muhammadan law of 
inheritance. See also the case of Kunhi Bivi 
V. Abdul Aziz (1). The plaintiff is according¬ 
ly entitled to succeed his father and the 
defendants are only entitled to take their 
father’s share. This view is supported by 
the authorities cited by Wallis, J., Mac- 
naughteu p. 341, Wilson’s Digest, il Edition, 
372, and Ameer Ali, Volume I, p. 426 (3rd 
Edition). The general statement in Mac- 
naugbten, p. 339, that charitable donations 

(1) 6 M. 103, 
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should be distributed umouff the hevi-s of the 
departed saint is not applicable to the pre¬ 
sent case which is not a case of siicoession 
to the departed eaiut. 

We agree, therefore, with the learned Judge 

and dismiss the appeal with costs. 

Appeal diemissed. 


OAliOUTTA. HIGH COURT. 

Second Civil Appeal No. Opt op 1906. 

May 29,1905. 

Present :—Justice Mitra and 
Mr. Justice Bell. 

BRAHAMDEO NARAIN SINGH — 
Dependant—Appellant 
rersMS 

RAMDOWN SINGH—PLAiNTrpp— 

Respondent. 

Landlvnl .nui tcnant—NondrttnsfouUc hoUlnuj, 
purchaser of portion, oj—Rights uf purchitsct Coft«»'OC 
decree hy landlord against recorded tenant to dejeat 
purchaser's right—Payment of dccrettd amount by 
ptirchaserSuif by imrchaser for umount indd by nun 
and for declaration that the decree >oas fraudulent, 
■lohether maintainable—Fraud—Right oj smt. 

A purchaser oE a portiou of a uou-trausfcrablo 
liolcling cannot bo ejected. He has a subsisting 
i*ight which cannot be denied, though tlic landlord 
may nob recognise him and only looks to the 
recorded tenant. 

Kabil Sardir v. Chunder Nath Xag Chomlhury, 
20 O. 590, relied upon. 

Therefore, a suit for a declaration that a decree 
obtained by the landlord (defendant No. 1) against 
his recorded tenant (defendant No. 2> for arrears 
of rent, is fiaudnlenb and inoperative against 
the plaintiff who is the mortgagee of a portion of 
the non-transferablo holding of the tenant, and for 
recovery of the sum of money paid by the plainbitt 

for satisfaction of the said decree, is-mainbainab^., 

Appeal from the decree of the first Sub- 
ordinate Judge, Mozafferpur, dated the 2l8b 
March 1906, affirraiug that of the ^iunsif of 
Sibamarhi, dated the 20th November 1905. 
Baba Joy Qopal Ghoaka, for the Appellaut. 
Babas Umakali Mukheriee and Kulwant 
Sahai^ for the Respondent. 

JUDGMENT.—This U an appeal in an 
action for a declaration that the decree 
obtained by the defendants first party against 
the defendants second party for arrears of 
rent is frandalenb and inoperative as against 
the plaintiff and for recovery of the snm of 
money paid by the plaintiff for oaliafaobion of 
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tho said decroG. Tlie plaintiff said that lio wan 
compelled to pay the amount aa liia iiioctgago 
right, which he had obtained by asHigninent 
from the tbiid party dofendanta, would have 
been jeopardized by the sale for arrears. 

The lower Courts have hehl that the annual 
rental of the holding was Ka. 22, whereas in 
the rent suit the claim was at the rate of 
Rs. 60 and that no arrears were due and still 
the first party defendants had sued the second 
party defendants and obtained a decree. The 
lower Courts have accordingly found that the 
decree was fraudulent and was intended to 
defeat the right which the plaintiff had 
obtained by assignment from the defendants 
third party. 

Two questions have been argued before 
us. The first is that the holding, to a portion 
of which the plaintiff has obtained a mort¬ 
gage tight, was not transferable by custom 
or local usage and the lower Courts did nob 
come to any finding on this question. The 
second is that certain documents which were 
tendered in time were improperly rejected. 

As regards the second contention, the lower 
Court excercised its discretion iu rejecting 
the documents and no ground has been made 
out for our directing the lower Court to 
receive them. 

As regards the first point, the conteution 
raised is that, for the purposes of this appeal, 
it must be assumed that the holding was not 
transferable and the plaintiff, having a mort¬ 
gage interest in respect of a portion, has no 
locus standi to sue and he cannot question 
the validity of the decree. 

We are of opinion that this contention is 
not sound. In Kahil Sardarv. Chunder Nath 
Nag Okowdhry (1), the Court held that a 
purchaser of a portion of a non-transferable 
holding could not be ejected. He has a 
subsisting right though the landlord may not 
recognise him. The landlord only looks to 
the recorded tenant. Bub the right cannot 
be denied and in the present case, the right 
would have been seriously affected, if the 
amount of the decree bad not been paid by 
the plaintiff. We cannot hold that the 
plaintiff had no locus standi. We accordingly 
dismiss this appeal with costs. 

Appeal dismissed. 

(1) 20 0. 590. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1203 of 1911. 

September 20, 1912. 

present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sada.siva Aiyar. 

JAGAOAMRAD A MM AL — Appellant 

versus 

ilAMASlVAMY IYENGAR- 
Respo.ndent. 

E.rccntioii o/ (Urrcc — Attm'hiiiciif "J 
ohjecliotis tit, hij iniiiii-ii—1 ii'iniri, in c.rcciifi'jn — Obli'C’ 
lion to plnintijf’s imixhnse nt (inction note—Objection 
h’j stranger. 

All objections to attadiiiieiit of inoperfy in exe¬ 
cution of a decree rui-sod by [luitie.s to tlie suit 
must be made in execution proceedinijs. 

ItaiiiiiSiraini Snstruln v. Krimesvaranuna, 23 .M. 301 
(l'\ B.), referred to. 

If tlic attaclunent and sale were effected witiiont 
the knowledge of tlic party objecting, tbe pro))er 
Course for Iiim is to get tlie sale set aside in e.xecn* 
tion proceedings. 

An objection to the jnircliase of i>roporties at 

a Court sale without tho leave of tlie Court can oulv 

% 

be raised by parties to the suit and not by strangers. 

Second appeal against the decree of the 
Subordinate Judge of Trichinopoly in A. S. 
No. 374 of 1910, preferred against tliat 
of tbe District Munsif of Namakal, in 0. S. 
No. 100 of 1908. 

Mr. 0. S. Ramnchamlra Aiyar, for tbe 
Appellant. 

Mr. G. Krisknamachariar, for the Respond¬ 
ent. 

JUDGMENT,—The questions arising in 
this second appeal are, no doubt, questions 
of law, but they have, in our opinion, all 
been decided correctly by the lower Appellate 
Court. 

With respect to the objection of the 
plaintiS’s purchase of the shares of the 
defendants Nos. 4 to 7 in Orignal Suit No. 3 
of 1833oq tbe ground that they were not per¬ 
sonally liable under tbe decree for the 
mortgage debt, those defendants were bound 
to raise any objection they liad to the 
attachment of the property in executiou 
proceedings. See Ramaswami Sasiruhi v. 
Kameswaramma (1). The lower Courts have 
found that all rights in the land, including 
the shares of defendants Nos. 2 to 7, were 
attached. If, as is suggested, those defen¬ 
dants had no notice of the attachment and 
sale, the proper course for them would be 
to get the sale set aside in execution proceed¬ 
ings. Tbe Ist defendant has been found to 

(1) 23 il. 301 (I?. B.). 
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have no right in the property. The sale 
having become final against the defendants 
Nos. 4 to 7 in Original Suit No. 3 of 1833, 
the 1st defendant cannot now set up their 
title 

With regard to the question of the plain- 
titUs purchase having been made without 
the leave of the Coorb, that is an objection 
that could be raised only by the parties to 
the suit and not by a stranger like the Ist 
defendant. We dismiss the second appeal 
with costs. 

Appeal dismused. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 1974 and 2097 

OF 19J6. 

July 23, 1903. 

Present: —Mr, Justice t'aspersz and 
Mr. Ju-stice Sharfuddin. 

GADADHAR GHOSE— Plaintiff- 

Appellant 

versus 

MIDNAPUR ZBMINDARI Co. Ld.— 
Defendants—Re.spon dents. 

Fraud—Person affected by fraud—Right of suit 
^Landlord and tenant—Non-trans/erahltf holding, 
purchaser of — Riykf.-i of purchaser—Suit by purchaser 
(• set aside jvnuiulent decree obtained by luTidlord 
aijiiinst plaintiff' vendor, whether maintainable. 

It is open to any person affected by fraud to 
impeach it and to sue to set aside the results 
accruing from such fraudulent conduct. 

Tho purchaser of a portion of a uon-transferable 
holding has a subsisting right in spite of the non¬ 
recognition of the same by tho landlord. 

Kabil Sardar v. Chunder Nath Nag Chowdhury, 
20 C. 590 aud Brahamdeo Narain Singh v. Ramdown 
Singh, 17 Ind. Cus. 135; 16 C. L. J 139, relied upon. 

The purchaser of a non-transferable holding has 
sufficient interest to maintain an action for declara¬ 
tion that certain rent decrees wore collusively 
and fraudulently obtained by tho landlord against 
the purchaser’s vendor, that the plaintiff is not 
bound by those decrees, and that the holding 
cannot bo sold in execution thereof. He should not 
be shut out from showing that there was collusion 
between his vendor and his vendor’s landlord. 

Patit Sahu V. Hari ilahanti, 6 0. W. N. 126; 27 C. 
7^9, distinguished. 

Appeals from the decrees of the 2ad Subordw' 
nate Judge, Midnapur, dated tbe 11th Jaoe 
1906, affirming those of the third Mansif, 
Midnapur, dated the 6th December 1905. 

Babu Joy Qopal Qhosha, for the Appellant* 
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Baba Torafe Ohandra Chakrah uti^ for the 
BespoudeQts. 

JUDGMENT.—The plaiafciff-appellaufc be¬ 
fore as parohased a oertaio jote from one 
Aran Chuuder BUwas, who had held that io^e 
under the defendant Company. The defen¬ 
dant Company obtained two decrees for rent 
against Aran Ohnnder Biswas, and the 
plaintiff inatituted two suits giving rise to 
the present second appeals for declarar.iou 
that the rent decrees were fraudulent, that 
the plaintiff is not bound by those decrees, 
and that the jofs could not be sold iu execu¬ 
tion thereof. 

The suits have been dismissed in both the 
Courts below: but the substantial issue No. 7, 
“Whether the decree iu question is fraudu¬ 
lent, and liable to be set aside,” has not been 
gone into. The Subordinate Judge thought 
that the plaintiff claiming as transferee of 
the iote was entitled to maintain the suit, 
but he has also found, in agreement with the 
Court of first instance, that the jote was a 
nou-transferable one, and that, therefore, the 
plaintiff had no interest to support his 
character as such. The arguments before us 
must proceed, and have proceeded, on the 
finding that the jo/e of Aruu was found to 
be a non-transferable jote. 

The contentious raised are the following;— 
first, that the plaintiff by his purchase obtain¬ 
ed a sufficient interest to maintain the suit; 
secondly, that it was not necessary in the 
present litigation to prove that occupancy- 
rights are transferable by custom; thirdly, 
that in a suit based on an allegation of fraud, 
the plaintiff can succeed if he can prove the 
fraud alleged; fourthly, that the question 
whether occupancy-rights are transferable 
or not, is not relevant to the present 
inquiry; fifthly, that the case should go back 
for a determination of the seventh issue al¬ 
ready mentioned; and lastly that the land¬ 
lords, having withdrawn a certain amount 
deposited by the plaintiff, thereby recognised 
the transfer. 

In the view that we adopt, it will be ne¬ 
cessary to send back the case for a deterrai- 
natioQ on the merits. In paragraph 4 of 
the plaint, there was a distinct allegation not 
only of fraud, but also of collusion between 
the landlord and the plaintiff’s vendor. It 
is open to any person affected by such a 
ft'aad to impeach it, and to sue to set aside 
the results accruing from such fraudulent 


oouduot. Tliu l.^arned Sub )r«iii»:ito Judge 
bus distingnisho.l tlie case of Azg tr Ali v. 
A'iubodiliu Ktizi (1). From the ob.servatioiis 
of the learned Judges at page.s IJJ) and 
140, it will appear that they held that 
the transferee of a holding which has not 
been recogni.sed is nevor-tlie-less entitled to 
protect what interest he has, ami that he 
cxn, therefore, make application under sec¬ 
tions 310:V ami dll of the Civil Prooedura 
Code;|a;id in making these obsei’vations, tliey 
referred to the case of Knhil Sardir v. Ohnn- 
Iter N-ith Nog Ghowdhry (2). The latter 
decision was approved (by Mitra and Bell, 
.IJ.) in Ilrnli-itmleo ^■irnin Singh v. fiamdoivn 
SitnjhiZ), wliere it was .said that the purchaser 
of a portion of a non-trausferable holding has a 
subsisting right in spite of the non-recognition 
of the same by the landlord. Of course, the 
landlord will not recognise the right but the 
riglit tiMiisferrei cannot bo denied. The 
case before us appears to be even stronger, 
because the question of fraud has not been 
gone iuto. The plaintiff has been absolutely 
shut out from slio.ving. if he i.s able to show, 
that there was cjllusion between his vendor 
and the vendor’.s landlord. Jf, owing co such 
fraud, the Court was prevailed upon to pass 
decrees which it .should not have passed, the 
plaintiff is entitled to go into the matter and 
he has sufficient interest to maintain the 
action whether tlie iote is transferable or not. 

The learned Vakil for the respondent 
relies, particularly, on the case of t^atit Sahu 
V. Rari Mahnnti (4). That, however, was 
not a case involving a mere declaration, but 
other reliefs, including confirmation of pos¬ 
session, and it may be clearly distinguished 
from the case with which we are now deal¬ 
ing. 

For these reasons, we are of opinion that 
the judgmeut of the Appellate Court cannot 
be sustained, and we accordingly allow these 
appeals and send back the cases to the Court 
of first instance for disposal of the other 
issues in due course. 

The plaintiff appellant is entitled to a 
refund of the Court-fees paid ou his memo¬ 
randum of appeal. The other costs will 
abide the result. 

Appeal allowed-, Gase remanded. 

(1) 9 C. W. N. IS-L: 

(2) 20 C. 590. 

(3) 16 0. L. J. 139; 17 liul. Caa. 125. 

(4) 5 0. W. N. 126j 27 C. 789. 
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MADRAS HIGH COURT. 

Second Ciyil Ahpeao No. 9^3 of 1911. 

September 16, 1912 

Present:—Mr. Ju.stice Sandara Aiyar and 
Mr, Jastiee Sadasiva Aiyar. 

SALLIJIB KOTAKAL MANAKAL 
NKELAKANOAN NAMBUDRI 

AND OTHERS — APPELLANTS, 
versus 

SALLYID ROTTAICAT MANAKAL, 

Karnavan f/nd Maxaoes NARAYA- 
NAN NAMBUDRI and others — 

Respondents. 

Jlalabtir L<i/v and U-^ntjc —Umlans of tiJuiidc — S'ls- 
wathaiii, 'jrant of, h;/ dccnt'ooin D^tiirwul "hose A’(tr. 
/ini'rtH /!! Ki-ulnn. 

Tiie grant of a Saswathua is in-ini'i fnric an improper 
act and wnore it purports tobeirrantod byaUevaswom 
to a tlie Rarnavan of wliic'i is liiinself tlie 

Uralan ot tlm Dcvaswotn, tlieCotu-ts sbunld ordinarily 
not enforce it. 

Any transaction by wliicli a trustoo obtains an in¬ 
terest ill properties belonging to tlic trust is to bo 
deprecated, and wlierc it can be set aside without 
injury to the trust, llio Court should do so. 

Sacond appeal against the decree of tlie 
Court of the Subordinate .lodge of South 
Malabar at Palaghat, in A. S. No. 675 of 1910, 
preferred against that of the Court of 
the District Muosif of Ottapalam, in 0. S. 
No. 1-14 of 1909. 

Mr. C. V. Aninthakrishna Iyer, for the Ap* 
pellants. 

Messrs. T. R. Ramachandra Iyer and N. A. 
Vaidyanath Iyer, for the Respondents. 

JUDGMENT.—This is a suit for a dec¬ 
laration t)<at a Saswatham granted to the 
family of the 2Qd defendant in 1897 is not 
binding on the DeYaswom of which the Ist 
defendant, the managing member of the 
plaintiff's tarwad and the 2Qd defendant, the 
manager of the family of defendants Nos. 
2 to 9, are the Uralans. The Saswatham was 
granted by a karar executed between the 1st 
defendant and the 2ad defendant. Admitted¬ 
ly, the 2ad defendant’s family did not possess 
any Saswatham rights in these properties be¬ 
fore. The grant of a Saswatham is primafacie 
an improper act. It has been upheld in this 
case by the lower Courts on the ground that 
the Devaswom was not in a position to estab¬ 
lish its title to at leastfour out of chesixitems 
of the properties comprised in the Saswatham. 
This finding is not open to any legal objec¬ 
tion, With regard to item 2, one of the re¬ 
maining two items, the ienmani title of the 
Devaewom was admitted by the Karnavan of 


the 2ad defendant’s tarwad about the year 
1863. According to the admission, the ^ar- 
wad was then holding it on a Kanom under 
the Devaswom. 

Whether in 1897 the Devaswom was in a 
position to recover the property by proving 
that the Kanom was not made more than sixty 
years before 1863, the date of the admission, 
appears to be very doubtful According to 
the finding of the Subordinate Judge, there is 
nothing to show what the date of the Kanom 
was. 

With respect to item 6, however, the case 
stands on a different footing. The Devaswom 
had actually obtained a decree in ejectment 
against the 2od defendant’s tarwad. The 2od 
defendant, though a miuor at the time of the 
suit in which that decree was passed, wasap- 
parenily a party to the suit and he could not 
have recovered tlie property back except by 
establishiug that the decree was not binding 
on him on the ground of fraud or coUasion. 
The position of matters then may be taken to 
be this: there were five items of property 
which it i.s not shown that the Devaswom 
could have recovered from the family of de¬ 
fendants Nos. 2 to 9. The 1st defendant, who 
was the Uralan representing the plaintiff’s 
branch, entered into a karar by which he got an 
acknowledgment of Devaawom’s yenwom-fiitle 
to these five items by giving a Saswatham 
over those five items as well as over the 6th 
item, the Davaswam’s title to which had been 
established. The plaintiffs have not shown 
how much loss the Devaswom has sustained 
by grant of the Saswatnam over the 6th item. 
We are not prepared to differ from the lower 
Courts and to hold that the circumstances, on 
the whole, do not warrant the finding that the 
Saswatham was for the benefit of the Devas¬ 
wom. We cannot, however, conclude this 
judgmeut without expressing our strong dis¬ 
approbation of the grant of a Saswatham to 
a family, the Karnavan of which is one 
of the Uralans. Any trao.sactiou by which 
a trustee obtains an interest in properties 
belonging to the trust is much to be 
deprecated; and, in our opinion, it is equally 
vicious to allow the members of a tarwad, the 
Karnavan of which is a trustee, to acquire an 
interest in the properties of the trust. We 
have no doubt that where transactions of this 
character could be set aside without injury to 
the trust, the Courts wouldbs much disinoUned 

toupheldthem. Theoircamstaacdsof this case) 
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however, are rather pao-iUar. The tirwid 
or the 2od defeutiaufc was apparently in pj 3 . 
saseion of the properties fora Ion? time before 
the flfrant of the Saswatham and the result 
of setting aside the karar whioh created the 
baswatham’s right might be injurious to the 
Devaswom, as the 2ud defendant’s tirwid 

might then be in a position to assert its own 
jenmam right to the properties. Mr. Ananta- 
knshna Iyer contends that the 2ai defend¬ 
ant’s ^irie id itself was the trustee and that 
any previous possession on its part would be of 
no avail as against the Davaswora. In 
the plaint apparently, there was an allegation 
that the tarw^ds of the plaintiffs and the Ist 
defendant, on the one hand, and of the 2ad de- 
fendant, on the other hand, were the ITralans 
of the temple. This alleg.ation was denied in 
the written statement and it was stated that 
it was the ICariiavaus of the two tarwnis that 
had the Uraima right. No issne was framed 
on this question. It is contended that the 
Subordinate Judge proceeded ou the footing 
that the Uraima right was vested iu the two 
tarwads. We do not think this argument is 
correcj. The Subordinate Judge does, iio 
doubt, use the language referred to; but we 

cannot help thinking that the language used 
was loose aud was intended to signify no more 
than that the head of each tarwid was the 
Uralan. It is, of course, possible that all the 
members of two tarwjids might be trustees of 
a temple. But where the Uraima right is said 
to be in several tarwads, the fact usually is that 
it is vested in the senior member of each of 
the tarwads. Very serious aud anomalous 
consequences might follow, with respect to 
a temple in which there is a plurality of Ura- 
Ians, who get their rights by virtue of their 
being the heads of tarwads, if it should be held 
that all the members of each of the tirwads 
are trustees. As the plaintiEEs did not ask 
for au issue to establish their allegation, we 
do not think we should frame au issue at this 
stage. The result is that the second appeal 
must be dismissed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL GOMMISSCONBR’S 

COURT, 

FiRsr Civil Appbal No. 19 op 19U. 

April 22, 1912, 

Presdat:^Mc. Sbanyoti, A J. 0..anl 
Mr. Hallifax, A. J. C. 

SHlOLilL —Appellant 
versus 

NANUELA.L — Rbspomde nt. 

^lortgagti—Foreclosure~Forcdo6u.rc of same pi-opcr(,f 
tmee under separate ni'n-hjnges-Mort.jnpc of undivided 
share of village -Morf.jaycc's right to siv— Nature of sir 
right --Propriefarj and cidttvating rights —Central Pro. 
Vinces Tenancy Act (IK of 1883), s. Al-Applicability 
to mortgaycs^Gentral Proi'inrcs Tenancy Act (LX of 
1893), as amended by Act XXI of 1899, s. 45 (6)— 
Transfer of Properly Act (IV o/1882), s, 8. 

A mortgagee is fully oiititloil to foreclose twice 
on the same property. Where a mortgagoo tiolds 
two mortgages by coiiclitional sale over the same 
property, lio can get a separate foreclosure decree 
under each of them, \rhetl:er at the same time or 
one after the other. 

The cultivating or occupaoey-rights iu the sir land 
do not come into existence ou loss of the proprietary 
right in the laud. The proprietary aud cultivating 
rights are co-existing and component parts of the 
sir right. 

Diwan Zdim Singh V. CUh i i onihl, 11 C. P. L U 
133, followed. 

Consequently, a mortgagee, entitled to proceed 
against a mortgagor’s rights in the sir land, can 
get a decree against what is left of those rights — 
the ex-proprietary cultivating rights io the laud, 
although the proprietary right may have pissed to 
the same mortgagee or to another porsoii 

Section 42 of the Central Provinces Tenancy Act 
of 1833, applies only to sales of three speoitied 
kinds and noc to mortgages, whether by conditioual 
sale or of any other kind. 

Behari v. Sadwar, 7 C. P. L. R. 25, followed. 

Although a mortg.ige in India is not a transfer 
of property but only of an intei'est in property, yet 
section 8 of the Transfer of Property Act is appli. 
cable to mortgages. 

A mortgage of an undivided share in a villa'»-o 
includes the sir rights ani all other rights, which 
the mortgagor is capable of transferring, in the 

absence of any words showing an iabenb.iiu'’to retain 
or exclude them. 

Asghur RUz Khan v. Mahomed Mchdi Uossein Khan 
30 C. 556; 7 C. VV. N. 132, 30 I. A. 71 (P. O.J. followed.' 

First appall agaiust tus of the 

District Judge, Seoni, ditei the 12tU 
December 1910. 


Mr. J. Mitra, for the AppelUa,. 

Mr. J. G. Ohosh, for the Raspoaieob. 

JUDGMENT.—The plalabiffj eusl for 
foreclosure on a mortgage exsoitel in bhair 
favour on 23rd August 1883 by the defen. 
daub and four others nov d333\.iei. Tna 
property mjrbgagsi wao a third share iq 
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yfouzn Dlia^uria and a half share in Mouz^ 
Doiigaria, the income of both shares and 
eight houses, four in each village. On the 
lath Jlay 1889, there was a second mortgage 
between the same parties of the same two 
village shares. The second deed does not 
mention tlie houses, and neither deed says a 
word about sir land. In 1896, the plaintiffs 
sued on their second mortgage, that of 1889, 
and obtained a foreclosure decree, wliicli was 
made absolute. On that decree absolute, the 
first Court gave them cultivating rights in 
they?r land, but the two Appellate Courts 
refused it. The jndgraent of this Court 
(Obbard, J. C.) is dated the 22nd July 1899. 

The learned Judicial Commissioner held 
that section 46 of Act IX of 1898 was 
applicable and not section 42 of Act IX of 
18c3. It is to be remembered that both 
appellate judgments were given while Act 
IX of 1898 was in force as originally passed, 
and before the amendment of the sixth sub* 

section of section 45 by Act XXI of 1899, 
which came into force on the Sth September 

1899. 

The plaintiffs’ prayer was for foreclosure, 
not of the whole of the property mentioned in 
the deed on which they are suing, but of the 
houses, which were nob included in the other 
deed, and of the cultivating rights in the sir 
land which were held in the previous suit 
not to have been so included. It will be 
convenient to deal 6rst with the houses. In 
regard to them, the defendant’s pleading 
was as follows ; “ The houses referred to 

do not exist. Plaintiffs have already fore¬ 
closed them and taken possession under 
the deed, dated 13th May 1889. They were 
pulled down and destroyed long ago. ” The 
issue arising out of this was thus stated : 
“ Is the defendant in possession of any of 
the houses mortgaged in the deed in 
suit?” The learned District Judge held 
that the evidence of the three witnesses 
examined by the plaintiffs conclusively 
proved the contention of the defendant, and 
thinking it, therefore, unnecessary to hear the 
defendant’s evidence, found that the defen¬ 
dant is not in possession of any of the houses 
mortgaged. These are the very general 
terms used in the judgment for the finding 
and the reasons therefor. There is no 
definite fioding that the houses have ceased 
to exist or that they passed into the posses- 
uiou of the plaintiffs under the mortgage of 
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of 18S9 or otherwise. The fioding of fact 
is contested in appeal, and it would not be 
necessary for us to discuss it, if it were not 
for what seems like an implied finding that 
the plaintiffs themselves took possession of 
the houses under their mortgage of 1889. 
Even if they have ceased to exist or have 
passed into other hands than those of the 
defendant, the plaintiffs are entitled to 
a decree in respect of the property admit¬ 
tedly mortgaged to them, and they can 
be left to follow up that property after 
foreclosure. 

And even if the plaintiffs have already 
taken possession of the houses, it has been 
admitted before us, and it cannot be denied, 
that a mortgagee is fully entided to foreclose 
twice on the same property. The second 
decree may be worth nothing or it may be 
worth a great deal to him, but that is 
no body’s concern but his own. But we 
cannot find that any part of the defendants 
contention is proved. Of the three witnesses, 
the first two speak only of the houses in 
Dhaturia and the third only of those in Don- 
garia. The first says merely that the defen¬ 
dant Nauha owns a bouse which he baa lately 
built on the outskirts of the village on a site 
which formerly belonged to his cousin Deman 
Patel. The second witness, the Kotwar of 
Dhaturia, says the plaintiffs took formal 
possession of the four houses in the village 
under their foreclosure decree in the previous 
suit, but were never actually iu possession; 
the sites of three of them are vacant and 
Behari, the Lambardar, bas built a house on 
the site of the fourth. The third witness,- 
who is Kotwar of Dongaria, mentions only 
three houses in that village, and says the 
plaintiffs never took possession of them, and 
then goes on to speak of two only. He says 
the defendant's father Amri pulled down one 
and took away the materials and the other 
fell down.” What he says in cross-examina¬ 
tion seems to mean thac two out of the three 
sites have since beeu built over by other 
persons and the third is still vacant.^ This 
very poor evidence is far from sufficient to 
prove that the defendant is not now in pos¬ 
session of the honses or that they have ceased 
to exist. The first witness knows nothingi so 
what it comes to is that the Kotwar of each 
village says the houses have passed ont of the 
possession of the defendant and have cease 
to exist. And they are both obviously miS* 
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taken, the first because ha says the houses 
were foreolosefi in the previous suit (and tliey 
are nob mentioned in the deed or any of the 
three judgments on the record), and the other 
because ha speaks of three houses only. 

If a definite finding on this issue were 
required at this stage, the case would, uadoubt> 
edly, have to go back for the examination of 
the witnesses whom the defendant apparently 
was ready to produce. If it were apparent 
that there was no other proper tj* included 
in the mortgage and claimed in this suit, 
then it would probably be advisable to thresh 
out this matter, to save the Court from the 
absurd position of granting a decree in respect 
of property which had been alleged and could 
possibly be proved not to exist. Bub there 
are still the cultivating rights in the sir land, 
which, in our opinion, the plaintiffs are 
entitled to foreclose. In the conditional 
decree, we propose, therefore, to include the 
houses mentioned in the bond, leaving the 
question of their existence and identity to be 
settled at the proper time, that is, after the 
decree is made absolute. 

It has been argued at some length before us 
that the cultivating or occupancy-right in the 
sir land only came into existence on loss by 
the defendant of the proprietary right in that 
land, but the view taken by Ismay, .1. 0., 
in Diwan Zalimsingh v. Chadamilal (1), 
that the proprietary and cultivating rights 
are co-existing and component parts of the 
«V right, seems to ua so natural and obvious 
as to admit of no question. The occupancy- 
right now held by the ex proprietor is the 
right which he held as proprietor to cultivate 
his m laud himself. Now, under section 45 
(6) of Act IX of 1898, as amended by Act 
XXI of 1899, the rights of the parties in 
this case to occupy the sir land accrue as if 
that Act had not been passed. We have 
then to go back to the Tenancy Act of 1883 
and we accept as the settled and unquestion¬ 
able law of these Provinces the luling in 
Behari v. Sadwar (2) that section 42 of 
that Act applies only to sales of three 
specified kinds and nob to mortgages, 
whether by conditional sale or of any 
other kind. This takes ns still farther back 
for the law governing this case to section 8 
of the Transfer of Property Act, 1882. The 
slight difficulty suggested that a mortgage in 

(1) 11 0. P. L. a. ]33, 

{2) 7 0. P. L. II. 25. 


India is not a transfer of property but only of 
an interest in property and that, therefore, 
the provisions of section 8 would not apply, is 
settled by the judgment of the Privy Council 
in Asghar Rez% Khan v. Afahomed Mehdi 
Hoisein Kkan (3), where their Lordships held 
that the profit rents of a bazir were included 
in a mortgage of an undivided share in 
a village and bazar in the absence of any 
words showing an intention to retain or 
exclude them. We hold, therefore, in 
this case that the mortgage of 1388 included 
the cultivating rights in the sir land. The 
decree of the lower Court is set aside. 
In lieu thereof, a conditional decree for 
foreclosure will issue against the defendant- 
respondent in respect of the bouses and the 
ex-proprietary cultivating rights in the 
land specified in the plaint and in the mort¬ 
gage bond in default of the payment on or 
before the 22Qd of October 1912 of 
Rs, 12, 228-15-0, the amount due for princi¬ 
pal and interest on the mortgage on that 
date, together with the costs of the plaintiffs- 
appellants in the suit and in this appeal. 

Decree set aside. 

(S') aa c. 5 j6;7 C. W. N. 30 1. A. n (p. C.). 


MADRAS HIGH COURT. 

SECOND Civil Appeal No. 854 of 1911. 

September 11, 1912. 

Present-. —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

VELUTflEMANA alias PALLIKAT alias 
CHEBRAKUSHI ILLOTH, karwavan 

AND MANAGER ASHTAMURTl 

NAMBUDRI —Appellant 

versus 

KAPPAT PALAMPADITAN KOTAMU’S 
daughter, PATHUMA and others— 

Respondents. 

Malabar Tenancy Improvements Act (Mad. Act I oj 
1900^, 8 S . 6, 1.5 —Tables prepared under cZaiise 2 of sec- 
tion 15, object of~~Tahles prepared after disposal of suit 
and pending appeal—Remand oJ suit — Re-valuation— 
Admissibility of tables. 

The preparation, by Government of tables under 
section 15, of the Malabar Tenancy Improvements 
Act I of 1900, is not intended to create any 
fresh right in favour either of the tenaut or of the 
landlord. They are admissible in evidence to prove 
the compensation to which the tenaut is entitled and 
are presumptive evidence of the proper amount of 
compensation. The compeusatiou, however, is itself 
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(Ictonuineil l)y the provisions of section (5, I'lz., bj the 

niarket'Viiliie. 

Where the tables are prepareil after the dis¬ 
posal of a suit aiul pendin'? an appeal, the Appellate 
Com t slioiild not reuiaud the suit for tho purpose of 
deterniinin" the compensation accordingto the tables, 
thou"!!, if a re*valiiation became necessary in execu¬ 
tion or otherwise, the tables might be received in 
evidence. 

Second appeal againat the decree of the 
District Court of Soulli Malabar, in A. S, 
No. 406 of 1910, preferred agairrst the 
decree of the District Munsif of Manjeri, in 

O. S. No. 308 of 1909. 

Mr. G. V. Ananthahishna Iyer, for the 
Appellants. 

Mr. K. R. Suhramanya Sastri, for the Res¬ 
pondents. 

JUDGMENT.—In this case, the plaintiff 
obtained a decree against the defendant for 
recovery of certain land. The defendant was 
entitled to compensation for improvements 
made by him according to the provisions of 
the Malabar Tenancy Improvements Act, I 
of 1900. SeciioD 15 of the Act empowers 
the Local Government to prepare tables to 
regulate the manner in which the value of 
improvements should be computed. Clause 
2 of the section provides that “the tables 
prepared under the section shall, on publica¬ 
tion, be receivable in evidence and that 
tlie rates and the amounts therein specified 
shall be presumed to be the proper rate and 
amounts until the contrary is proved.” The 
compensalinn due to the defendants was 
decided by the District Munsif by the 
appointment of a Commissioner for the 
purpose. The defendant appealed against 
the Munsif’s judgment. After the judgment 
of the Munsif and before the presentation of 
the appeal, the Local Government prepared 
Cf-rtain tables under section 15 of the Act. 
The Appellate Court was of opinion, when 
the appeal came on for hearing, that the 
defendant was entitled to the benefit of the 
rates provided for in the schedule prepared 
by Government. The DUtiict Judge re¬ 
manded the case to tlie Munsif for assessing 
the compensation payable according to the 
Govei timer. t table.s. Tlie District Munsif 
did so. The plaintiff apparently adduced 
no evidence to rebut the presumpiion that 
the compensation according to the tables 
was the proper amount to be awarded to the 
defendant. 

The plaintiff, who has preferred this 
second appeal (o this Court, contends that 


the District Judge was wrong in holding 
that on the publication of the tables prepared 
by Government, the defendant became entitl¬ 
ed to compensation at the rates provided in 
them. We are of opinion that this conten¬ 
tion must be upheld. Now, it must be noted 
that the preparation of the tables by 
Government is not intended to create any 
fresh right in favour either of the tenant or 
of the landlord. The tables are admissible 
in evidence to prove the compensation to 
which the tenant is entitled and are pre¬ 
sumptive evidence of the proper amount of 
compensation. The amount to which the 
tenant is entitled as compensation is itself 
determined by section 6, namely, the market- 
value. It is open to both the landlord and 
the tenant to show that the actual market- 
value is not what is provided for in the 
table.-^. The District Munsif, therefore, had 
to decide at the original trial what was the 
actual marlcet value of the improvements. 
He bad to do so on evidence legally admissi¬ 
ble then. The new tables prepared by 
Government did no more than bring into 
existence fresh evidence of the market value. 
That evid.*nce was not available when the 
District Munsif decided the suit. The duty 
of the Appellate Court was to examine the 
coriectness of the Munsif’s judgment and to 
pass such judgment as the Munsif should 
have passed. It cannot be said that the 
judgment of the Munsif was wrong because 
it was not in accordance with evidence which 
was not available when he tried the suit. 
Our attention is drawn by the learned Vakil 
for the respondent to some provisions in 
the Act which, he says, show that the inten¬ 
tion of the Legislature is that the new tables 
prepared should be admitted as evidence. 
Reference is made to clause 2 of section 15, 
which provides that the tables when pub¬ 
lished shall be receivable in evidence, and 
the rates and amounts therein specified shall 
be presumed to be the proper rates and 
amounts until the c ntrary is proved. If the 
Appellate Court had to take evidence of the 
value of the improvements, then the tables 
prepat ed would be admissible for the purpose. 
But clause 2 of section 15 would be of no 
help to the respondent unless the Appellate 
Court had the right to receive evidence 
regarding the compensatisn payable. The 
District Judge here did not distrust the 
report submitted by the Commissioner on 
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whioH the Maiuil aste.i, nor dil he o')tue to 
the o)aola3i>a that in \va? neansary, in order 
to deteriuiae the rights of the pirtie^ ai 
they should have beeu adjalioake.i by the 
Muusif, that fresh eviJenoi shoild ba reoeiv* 
©3. The clause does nob svy that the tables 
should be received in evidenca whauever 
teu'lered. The preamble t) the Act, in our 
oplniou, does mt help the raspamlenb at alt. 
It only shows that the object o' the statute 
was to secure to the tenants the full rnirket- 
value of their improvements. R-aliauce vvus 
al3> placed on seotii)n 6, clause 3, which 
entitles a tenant or Ivnllord to a re-valui- 
tion of the improvements iu exeoutloa pro¬ 
ceedings when there is a change in the 
condition of the improvements after their 
valuation. 

It is pointed out that, if a valuation be¬ 
comes neceasary, the tables would then be 
admissible in evidence. This is, no doubt, 
se; bub that is because, in consequence of a 
re valuation beoemingr necessary, the Court 
has the p )wer then to admit evidence, aud 
whatever is then aimissible in evidence 
c)uld be roceive 1. It miy be that, if the 
tenant in this ciee becomes entitled to a 
re valuation in execution, he may be able to 
claim the benedt of the new tables. But no 
claim to re-valuation was ur*fei in the Ap 
pellabe Court on aoceuatof any change in the 
ondition of the improvements. Section 12 
merely says that the mode of valuation most 
favourable to the tenant out of the modes 
mentioned in sections 9, 10 and 11, should 
be adopted by the Court. Bub that does not 
entitle the tenant to a value higher than he 
could claim according to the rules of 
evidence in force at the time when the value 
is determined. The District Judge must, 
therefore, be held to be wrong in direccing 
re-assessment of the compensation according 
to the new tables. It is admitted that no 
evidence was adduced by the tenant to show 
that the valuation submitted by the Com¬ 
missioner in the Munsif’s Court was wrong. 
That valuation which was adopted by the 
Munsif must, therefore, be accepted. 

We must reverse the decree of the lower 
Appellate Court and restore that of the 
District Munsif with costs both here and 
in the lower Appellate Court. Time for 
redemption is extended to two months from 

this date. 

Appeal allowed. 



NAain/ii .iirj)invij ooiniissi) nt is 

00 CHI’. 

Olffr, \p.»rtvi. M >. iU-B of lUl 
April 29. 1912. 

Pre-^eat: — Mr. Stanyoii, A. J. 0. 
SLTARAM—Appellant 

vermis 

IjAXM AN—RRSPONOR.vr. 

Hindu. Ltio ^Widoio — nf — 

mlitl btj niTitoni — KiuiUiH of — 

Pprs'in it f(r*o —Mit ikshara —\Iaviiklr\ di i^l{(if o/* 

nn loio {iihcrlt‘tn>^c — IP/ inhifpitan^e, 

of — W^id'yto inc'tfriblo of act in j a< (fftirtliirn 

of bf/fivAt m^rroi'ic—potoer forjinc in — 
Hind tv WidotOA* lic^tnarringc Art (XV of ISoGl, scop-* (tf, 

Amoriif lCfinhi< of BeiMr, wiilovv rowmirt Ijv a 
form calloJ ^n^ xa porinittetl iind i8 troacoil us a 
ralid union. 

Tlio porsonril law of fcho Borar StinhU is the Mit/l'* 
shara M by tlio Hatjakkn^ callcil thi 

Bombay School of Hindu Law* 

In a coinmnnit)' g;o7orn»^‘l by t!io "oneral H!ii 1 i 
Law, erory ousborn at rarianoo with tint law m-Mb 
bo sfcnctly applied and cannot be made tho \y\d^ 
of any other '^^ariation from the law. 

A Hindu widow who contracts a v'alid ro* 
marriage in accordance with a custom of lier 
c.ASfco, 19 thereby transferred from tlio ‘jn/m 
of her dsceased iiasbind to that of her husband by 
ro-marriage, and ipso facto forfeits all interest in 
any estate, which she may har© inlieritod from 
the ft)rrner, it» favour of the ne.ict lieir or reversionor 
of tho deceased. 

The Hindu Widows’ Remarriage Act applies 
generally to all Hindu widows, irrespective of 
caste rogulationsconcerning re-marriage. 

06ifcr dicta: — 

Though unehastitv in a wife will prevent her 
from taking an estate of inheritance frora her 
husband, unchastity by a widow, after she has 
inherited such estate, will not divest what has alrea»ly 
vested in hor. 

It is of tho very essence of inheritance by a Hindu 
widow, as such, that she is the surviving portion 
of her husband, that, after physical death, ho still 
lives in her as a sort of incarnation of his spiritual 
being. 

By re-marriage, a Hindu widow becomes incap¬ 
able of giving in adoption a sou of her deceased 
husband or of being the guardian of hor minor 
children by her former husband by virtue of mother- 
hood. 

Second appeal against the decree of the 
District Judge, West Berar, Akola, dated the 
2l8t April 1911, confirming that of the Sub¬ 
ordinate Judge, Morsi, d>>ted the 30bh 
November 1909. 

Mr. Vf. R DiaJiY, for the Appellant. 

Mr. M. Ohuckerbutty^ for the Respondent. 

JUDGMENT.—^The following gonea 
logical tree will facilitate comprehension ‘>1 
this judgment:— 
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The above genealogy is of a Kunhi family 
in Berar, and the last male holder of the 
property in dispute was Baliram, who died 
in Jane 1000 leaving a widow, Munjmmnt 
Tani, and his mother, Tnlsi, him 

surviving. In accordance with a custom of 
the caste allowing widow re marriage, 
Musainmat Tani re*married very shortly after 
the death of Baliram, and Husammat Talsi 
obtained or retained possession of Baliram’s 
estate. She died in 1906, bat ^usammat 
Tani is still alive. The plaintiff has brought 
the present suit for possession of the land as 
the nearest reversioner of Baliram, entitled 
to succeed to his estate after the death of 
Musammat Talsi. 

The defendants, who are the appellants in 
this Gonrt, resisted the suit on the groinds— 

(P that Hari orally gifted the property 
in 1893, and left directions with his wife 
M‘u$am‘mat Tqlsi to confirm the same by 


executing a deed, which Tulsi accordingly 
did on the 9th August 1901; 

(2) that these defendants had held adverse 
possession of the land since 1893, and had, in 
any case, acquired a title therein by prescrip* 
tion; and 

(3) that the plaintiff could not maintain 
this suit during the life-time of Musammit 
Tani, the widow of Baliram, as until her death 
the reversionary interest would not vest. 

.The Courts below have found that thealleg* 
ed gift and adverse possession have not boen 
proved, and that the fact of Musammat Tani 
bsing still alive is no bar to the suit as on her 
re-marriage, she forfeited her interest in the 
estate of Baliram. The c’aim of the plaintiff 
lja«, therefore, bten decreed, and the contesting 
defendants have made this second appeal. 

So far as the title set up by the appellants 
is concerned, they are concluded by the findings 
of fact arrived at in the Courts below. The 
only question to be considered in this appeal is 
whether the existence of Mtisammat Tani 
makes the suit premature and, therefore, 
unsustainable. This depends upon whether, 
on re-marriage with Jughroo, she ceased to 
be the heiress of Baliram. It is not disputed 
that among the Kunbis of Berar, widow re¬ 
marriage, by a form called pif, is permitted, 
and is treated as a valid anion and the source 
of legitimate issue. It is also beyond question 
that, subject to diversions created by caste 
customs, the personal law of the Berar Knnbi 
is the Mitahshara as interpreted by the 
Mayukha, otherwise called the Bombay School 
of Hindu Law, 

According to that law, no Hindu widow 
may re-marry; and if she does so, tpso facto 
she forfeits any estate she may have inherited 
from her deceased husband. In the eyes of the 
orthodox among the regenerate classes, saoh 
a re-marriage is an act of signal incontinency, 
necessarily involving a degradation from 
caste. Bat, under the present interpretation 
of the law, a claim for forfeiture of a Hindu 
widow’s estate on re-marriage conld not be 
based on the ground that each an anion is an 
act of unchastity. Jt is now well established 
that, though unchastity in a wife will prevent 
her fr)m taking an estate of inheritance 
from her husband, unchastity by a widow, 
after she has inherited such estate, will not 
divesc what has already vastal in her. Phis 
inlerpretatioAof the Shastras may be esoular 
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rather than “Brahminioar* bat it is nn inter¬ 
pretation established by numerous decisions 
in India, and one which has alsT received the 
sanction of the supreme tribunal: Kery 

Kolitany v, Afonerara Koliti (l); Pa*‘vati v. 
Bhitiu (2); Nehnlo v. Kishe^i Lai (3); Bhawani 
V. MflAfub K.u(ir (4); Sellfiin v. Gfiinnarnnin (5). 
Moreover, in a caste of Sudras, who have 
always allowed aad recognized widow re¬ 
marriage, a union following that custom could 
not be called unchastity for any purpose. 

ISTeverlhelesa, there is ample authority foV 
the proposition that in the absence of an 
express custom to the contrary, the re¬ 
marriage of a Hindu widow, even where 
legalized bycasle custom, entails a forfeiture 
by her of any property which she may have 
inherited as the widow of her deceased 
husband: Murugay} v. Viraftiakali (6); 

Koduthi V, Uadu (7) and R-^sul Jehan Begum v. 
Ham Surun ■^tngh (8). No doubt, there is also 
authority the other way: ITar Saran Das 
V. N'inii (9); Dharam Dis v. NandLal (10); 
Baniit V. Radha Buni (11) and Khuddo v. 
Durga Prasad {12) . In Bnilal and Keo'dpat 
V. Muaammnt Sakrasa (13), Second Appeal 
Ko. 399 of 1878, it was laid down by this 
Court that “a union between a Kurmi widow 
and a kinsman of her deceased husband 
carries with it neither the disgrace attaching 
to an irtegular union, nor the disability 
which the law has imposed upon widows 
making a formal re marriage”. This decision 
probably recognizes a custom, legalizing the 
union and preventing forfeiture, which pre¬ 
vails in the locality from which the case 
came. It is within my personal experience 
that such a custom exists among some clans 
of Kurmis settled in the Northern Districts 
of these Provinces. The essentials of the 
custom are (1) that the second busbaod 
should be a kinsman of the deceased first 

(1) la B li. B. 1; 19 W. E. 367. 

(2) 4 B. H. 0. B. a, C, J. 25 at p. 43. 

(3) 2 A. 160. 

(I) 2 A. 171. 

(5) 24 M. 441. 

(6) 1 M. 226. 

(7) 7M. 321. 

(8) 22 0. 689. 

(9) 11 A. 330. 

(10) A. W. N. (1889) 78. 

(II) 20 A. 476. 

(12) 3’A.lL. J. 729; A. W. N. (1906) 299. 

(13) P. C, R., Pt. Yin, Section 7, No. 76. 


hu-^binl, and (2) that ho should ttiko up 
his rosidenoa in the house of the widov. Ft 
closely resembles the custom among tlio 
ancient Israelites mentioned in the Bible — 
38 Genesis, v. 8 and 9—according to wliich 
one brother raised up seed to another and 
deceased brother. The ab>ve ruling of this 
Court is, therefore, distinguishable from the 
Allahabad cases. But the Allahabad view, 
which has now become a curs’is curiie in that 
Court, is directly in favour of the contention 
for the appellants before rae, the case of 
Rannt V. Raiha Rini (11) being between 
Kurmis, It is the fact that the Kurmis of 
the United Provinces and the Northern Dis¬ 
tricts of the Central Provinces are practiciUy 
the same general caste of agriculturists as 
the Kunbis in our Southern Districts and the 
adjoining territory of Berar. The slight 
difference in designation is due to the differ¬ 
ence of tongues—Hindi and Marathi—res¬ 
pectively prevailing in the two areas [3->e 
Sherring’s Hindu Castes and Tribes, Volume 
II page lOOj. Kunbis or Kurmis are the 
true Sudras of the Hindu Text Books 
"Steele’s Castes and Tribes, page 100], and 
are governed by the Common Hindu law, 
subject to local and ciste variarions Wid > v 
re-marriage is almost universally recognized 
among all clans of them. 

It is, therefore, necessary in this case to 
follow or dissent from the Allahabad view. 
With due respect, F am unable to accept that 
view as sound. It seems to me that, in a 
community governed by the general Hindu 
Law, every custom at variance with that law 
must be strictly applied, and cannot be made 
the basis for inferring any other variation 
from the law. According to the Kunhi 
oustom, widow re-marriage is a valid mar¬ 
riage for all the purposes of Hindu Law. By 
that law marriage effected by any form or 
ceremony recognised as valid by the caste 
of the persons marrying, transfers the woman 
from her ante-nuptial gotra to the gotra of the 
man she marries. Therefore, when the 
widow of A. marries ,B., she is transferred 
from the gotra of A. to the gotra of B. Now, 
it is of the very essence of inheritance by a 
Hindu widow, as such, that she is the sur¬ 
viving portion of her husband—that, after 
physical death, he still lives in her as a sort 
of incarnation of his spiritual being. There¬ 
fore, it follows that her possession uf his 
estate should only continue while she remaing 
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bis widow. Her widowhood comes to an 
end on a valid re-marriage with another 
man, and she becomes incapable of represent¬ 
ing her former husband any farther It is 
upon some such ground that it has been held 
that by re*raarriage, a Hindu widow becomes 
incapable of giving in adoption a son of her 
deceased husband: Panchappj v. Sangan- 
basawa (14); or of being the guardian of her 
minor children by her former husband by 
virtue of her motherhood : Khushali v. R mi 
(15). The above Allahabad view as to non¬ 
forfeiture of a widow’s estate on a re mar¬ 
riage permitted by caste custom, has not 
been followed by any of the other High 
Courts as far as I kuov. It was nob ap¬ 
proved by the Calcutta Court in Matungini 
Gupta. V. Ram Rutton Roy (3.6) and was more 
expressly dissented from by the same tribu¬ 
nal in R isul Jehan Begam v. Ram. Surun (8). 

For these reasons, I bold that a Hindu 
widow, who contracts a valid re-marriage in 
accordance with a custom of her c.iste, is 
thereby transferred from the gofra of her 
deceased husband to that of her husband by 
re-marriage, and ipso facto forfeits all interest 
in any estate which she may have inherited 
from the former in favour of the next heir 
or reversioner of the deceased. 

So far I have regarded the question at 
issue purely from the point of view of the 
Hindu law. I will now discuss the applica¬ 
tion of the Hindu Widows’ Re-marriage Act 
(XV of 1856) to the matter. There is a 
considerable cmflict of judicial opinion on 
the question whether this enactment applies 
to Hindu widows who are under no disability 
to re-marry by reason of being members of 
a caste wherein their re marriage is per¬ 
mitted. The Allahabad and Calcutta High 
Courts have answered this question in the 
negative in some of the cases already cited: 
but m Vithu V. Qovinda (l7). a Pull Bench 
of the Bombay High Court held that 
the Act applies generally to all Hindu 
widows, irrespective of caste regulations 
concerning re marriage. The reasoning in 
this case commends ifcseif to me as sound and 
incontrovertible, and I accordingly hold 
that, under section 2, Hindu Widows’ Re- 


(14.) 24 B. 89. 

(16) 4 A. 195. 

(16) 19 C. 289 at pp. 292, 293 and 295. 

(17) 23 B.321. 


marriage Act, 1856 (as apolied to Borar 
by Government of India, Foreign Depart¬ 
ment Notification No. 212-J., dated 24';h 
October 1873), a Kunbi widow ia Berar, 
who has inherited property from her decoa^ed 
husband, forfeits, by re-marriage, her 
interest in such property in favour of the 
next heir of her deceased husband, not¬ 
withstanding that by the custom of her caste 
such a marriage constitutes a permissible 
and valid union. 

It follows that, both under the Statute 
Law and the Hindu Law governing the 
devolution of the property in dispute, the 
existence of Musammat Tani, the ex-widow of 
Baliram, offers no obstacle to the plaintiff’s 
suit. This appeal, therefore, fails and is dis 
missed with costs. 

Appeal dismissei. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 655 of 1911. 
September 11, 1912. 

Present'. —-Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
PONNAYA TIRUMALAl VANDAYA 
THE VAR AND OTaERS—A ppellants 

versus 

KANDASAMI VEND4YA THEVAR 

AND OTHERS — RR^P0N0ENX3. 

LimiUxtiori Act (/X of 19:8), Sch. I, Art. Ill—Prope,7y 
held hy loidow — Buit by reversioner to recover ajler 
death of loidow—Adverse possession—Limitation — 
lenant’in-common—Right to recover whole property. 

One R., the holder of au impartible zemindari, died 
leaving two illegitimate sons, viz., lab plaintiff and 
the father of plaintiffs Nos. 2 and 3, a brother, Isfc de¬ 
fendant, and a widow, P. 

The zemindari fell to the let defendant. In a 
prf-vions litigation relating to the private property 
of B., it was decided that the 1st plaintiff was 
entitled to one-fourth, the father of plaintiffs Nos. 2 
and 3 to one-fourth and P. to the other h.slf. In 
tho present suit to recover P.’s half share after her 
death : 

Held, (1) that the suit was not barred under 
Article 141 of the Limitation Act, as P. did not hold 
her half share absolutely and plaintiffs’ claim was 
as heirs of R .; 

(2 1 that, though defendant’s adverse possession 
might bar any suit by P. to recover her share after 
the expiration of 12 years, it wonld not bar the 
plaintiffs’ right to recover the half share as heirs 
of R. after the death of P. 

The right of a tenant-in-oommon to recover the 
whole property as a^inst a trespasser js a right 
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which ho ia oulitloil to usaorb only on bohalf of 
himself ami his co*tonaubs. Uo cannot ilo so 
in the assertion of a ri^ht to tho whole )>roporty 
in himself. 

Kohl Noiki>n iiVuXi R-lin t Niii'ki'ti v. Muthiiijnninujl, 

21 M. L- J. 907; 10 M. L. T. 205; 1*2 Iml. Cus. 70 and 
Diii-shh Singh v. Durhijoij Singh, 9 0. L. J. C20; 

1 lad. as. r>30, referred to. 

A. tenant-in-cominon is not bound to make a olaiui 
on behalf of his eo-bena;»ts. 

Seooud appeal against the decree of the 
Terap.)rary Snb.irdiaate .luiiga of Raninad» in 
A. S. r^o. 295 of 1910, presented against 
that of the District Manaif of Srivallipattar, 
in O. S. Xo. 46 of 190S. 

Mr. 0. V. An'ivthakrishna Iyer, for the 
Appellants. 

Mr. T. R ing fr.inianHiachari-i)\ fjr the 
Respondents. 

JUDGMEXT .—We are of opinion that the 
jadgnaenb of the Appellate Court in this case 
is right. The plaintiff claimed torecov^er the 
properties in question as tho reversioners of 
one Ramasaini Tevar, a zemindar, who held 
an impartible estate. At the time of his 
death, he left a widow, Parvati, a brother, the 
1st defendant in the suit, and two illegiti- 
raate sons, the Ist plaintiff and the father 
of the plaintiffs Xos. 2 and 3. It was 
established in a previous litigation that the 
zemindari fell to the 1st defendant. Sub* 
eequently, Original Suit No. 25 of 1892 was 
instituted by the 1st plaintiff against the 1st 
defendant, in which the father of plaintiffs 
Nos. 2 and 3 was made a party defendant. 
The claim in that case related to the private 
property of the deceased zemindar, Ramasarai 
Thevar. It was held in that suit that the 
plaintiff there, that is the 1st plaintiff, was 
entitled to a one-fourth share and the father 
of plaintiffs Nos, 2 and 3 to another one- 
fourth share, the widow Parvati being 
entitled to the remaining half. Parvati died 
recently and the present suit is for the 
recovery of the half share which belonged to 
her. The defendants, consisting of tho 
Isb defendant and hia issue, pleaded limiba* 
tion. The Subordin.ate Judge held that 
the plaintiffs’ right to Parvati’s share accrued 
only at her death and, under Article 141 of 
the Limitation Act, the suit was not birred by 
limitation. 

It is not contended in second appeal that 
Parvati was entitled to a half share absolutely 
and that the plaintiffs’ claim must be taken 
fio be as her heirs. Parvati, no doubt. 


intercepi-ed a half share of her husbaml’s 
(Raniasawmyestate from ihe pliiintiffs so 
long as she lived, but the plaintiffs’ claim is 
as heirs of Rainasami, a right which acjcrued 
to them only on Jhe death (»f the widow. It 
is argued that the plaintiffs c'‘iild and should 
liave sued the 1st defendant for the whole 
of the property when ho in.stitiited Original 
Suit No. 25 of 1892, because, as against a 
stranger, a tenant-in-coniinon i.s entitled to 
recover the whole estate. And it is further 
c.‘>ntended that, in consequence of the 
plaintiffs’ failure to do so, the defendant’s 
possession must be treated as adverse to the 
plaintiffs. We cannot accept this argument. 
Parvati was entitled to a half share during 
her life and tlie 1st plaintiff was entitled only 
to the remaining half. The right of a 
tenant-in common to recover the whole 
property as against a trespasser is a right 
which he is entitled to assert only on behalf 
of himself and his co-tenants. He could not 
do so in the assertion of a right to the whole 
property in hini«elf. See Kola Naiken alias 
R'lrna Naicken v. Muthyammal (1) and Dursun 
Sing V. Durbiioij Singh (2). If he asserted 
an exclusive title in himself, the auit would 
be liable to be dismissed, A tenant in-com* 
moo is not bound to make a claim on behalf 
of his co-tenants. It is quite open to him 
to recover his own share. The adverse pos¬ 
session of the defendant might bar any suit 
by Parvati to rec)ver her share after the 
expica^don of 12 year.s, but it would nob 
bar the plaintiffs’ right bo recover the 
hilt share as the heirs of .Ramasami after the 
death of Parvati. 

A point of minor importance is urged, 
namely, that it has not been found that the 
defendants are in possession of one-half of 
items Nos. 6 to lU, which they asserted were 
in the enjoyment of one Subratnaaia Pillai 
and that, therefore, the plaintiffs are not 
entitled to a decree for mesne profits 
against the defoodants for the half share 
of those items. This contention must 
be upheld, unless it be found that the 
defendants are in possession of all the 
properties. The learned Vakil for the 
respondents is willing to waive his claim for 
the mesne profits of half of items Nos. 6 
to 10. 

(1) 21 M. L. J. 997; 10 M. L. T. 265; Jl2 lud. Gas. 
76. 

(2) 9 0. h. J. 623; 1 lod. Gag 530. 
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The decrees of the lower Courts will, 
therefore, be modified by directiug that the 
plaintiffs do recover mesne profits only on 
one-half of items Nos. 6 to 10. We affirm 
the decree of the Subordinate Judge in 
other respects and dismiss this second 
appeal with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 112-B op 1911. 

April 20. 1912. 

Present: — Mr. Hallifax, Offg. A. J. C. 

P ANDURANG— Appellant 

versus 

NAGOJI —Respondent. 

Cause of uction—Right fo suc-Cu$tom^Ya.tai\i\{iv 
Joshi— to recover fees paid to usiirpcr—Liabilitij of 
yajman-.rlc/ion against person procuring breach of 
contract. 

A vatandar joshi is entifclod to sue for the ro- 
covery of fees j)aicl by his ijajinan to a usurper of the 
functions of the Joshi, 

Yeshwant Rao r. Bhashir R<!a Pafwari, 3 N. 
L. R. 47 and T ifhal Krishna Joshi y, Ananl Ram 
Chamlra, 11 B. H. C. R. 6, relied upon. 

Both the yajman and the intruder are jointly 
and severally liable to tlie Joshi for the amount of 
his fees. 

Raja V. Krishnabhat, 3 B. 232, relied upon. 

An action lies not only against a person who 
breaks a contract but also against any one who 
wilfully and with notice procures a broach of the 
contract to the detriment of tho plaintiff. 

Sher Aliy. Ahmed Ali, 12 C. P. r,. r. 23. relied 

upon, 

Second appeal against the decree of the Ad¬ 
ditional District Judge, West Berar, Akola, 
dated the 16th December 1910, modifying 
that of the Additional Munaif, Akola, dated 
the 4th October 1910. 

Mr. J. Mitra and Rao Bahadar V, R, 
Pandit, for the Appellant 

Mr. M. R. Dixit, for the Respondent, 

JUDGMENT.—The learned Counsel for 
the respondent endeavoured to support the 
decree of the lower Appellate Court on the 
ground that the two concurrent findings of 
fact on which the decree rests are based not 
on insufficient evidence, but on no evidence 
whatsoever. These findings are that the 
plaintiffs hold the hereditary office of Joahi 
for the village, among others, in which they 


and the first defenda-nt reside, and that the 
vastn is one of the ceremonies falling within 
what may be called the religious jurisdiction 
of the Joihi. Of the five witnesses called by 
the plaintiffs, every one says quite dU- 
tincily that they are the loitandir Joshis ,of 
the village, as their father was before them, 
and are exclusively entitled to perform 
the duties of a Joshi, The first two also 
say that the vastu ceremony is one that 
falls within the provincs of the Joshi exclu¬ 
sively, and the other three that it does fall 
within his province. 

The findings on both points were cjntesfcei 
in first appeal, and the judgment of the 
lower Appellate Court on them is as follows : 
“ As to whether plaintiffs are Vatiniir 
Joshis of village Rajanda or not, the evidence 
is not as satisfactory as it should have been. 
No doubt, it has been shown that they and 
their father alone did Joshi's business 
in ths village all along and they were 
also onsidered Vatindir Joshis. There 
is, however, no clear evidence that they 
asserted their rights as Vatand.r Joshis 
and that suci rights were admitted or 
acquiesced iu by the vUlagere. However, I 
de not see auffijent- grouud.s for holding that 
the lower Oourt’a fiading in this respect was 
wroag. As to whether vista ceremony is 
one which a Joshi alone cm perform, is a 
question which need nob be determined by 
a Civil Oourli. Bit the evidanoe shows that 
such esremony usod to be performed by the 
plaintiffs a.s Joshis. The qnestion is, however, 
not important in the present case. ” I take 
this to be a definite finding on each issue 
based ou an examination of the evidence, 
though the learned Additional District Judge 
thought it was not really necessary to decide 
either of them for the purposes of the appeal 
before him. 

The facts then with which we are conoernei 
are these. The plaintiffs are exclasivaly 
eutibled to officiate as Joshis at all vastu or 
house hanselling ceremonies in the village of 
Raj iuda and to receive the fees therefor. 
The first defendant Nagoji, a resident of 
that village and aware of this right, engaged 
the second defendant, Lakshman, to perform 
this ceremony for him and paid him the sum 
of Rs. I2*3-8 as Joshi's fees. The plaintiffs 
sued both Nagoji and Lakshman for this 
sum. They claimed other reliefs as well, 
but w© are not now oono©rned with them* 
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The first Court, that of the Additional 
Munsif, Akola, pave them a decree making 
the two defendants jointly and severally 
liable for the sum claimed. The defendant 
Nagoji alone appealed and the lower Appel¬ 
late Court, tha'. of the Additional District 
Judge of Akola, absolved hitn from liability, 
holding that the intruder alone was liablo 
for the money had and raeeived t? the holder 
of the office, and not the employer or ya^yn'in. 
This is the one point to be dealt with iu 
second appeal. 

On this narrow issue, it is nob necessary to 
discuss the riiliugs iu Oonrnioni Debt v. 
Chairman of Panihati MnniripiUti/ (1); Rawu- 
kristna v. Rangi (2) and Krishna Aiyan 
V, Annntarama Aiyin (3), cited on behalf of 
the respondent in this Ooarf., where it was 
held that there was no cause of action against 
either the intruder or his employer. That 
there is a cause of action in cases of tliis 
nature has always been the view, taken by 
the Bombay High Court, (whose rulings 
particularly iri matters of custom must 
always have more weight in case^ arising in 
Berar (han those of other High Courts), and 
by this Court. Yes'iwini Rio v. Bhaikar 
Eao Patwiri (4) was a suit against the 
intruder only, and the question whether the 
employer would also be liable or not did not 
arise. Similarly, in Vithal Krishna Joshi v. 
Anant Ttxmchandra (5), the usurper of the 
functions alone was sued, but in the seven 
cases quoted with approval in the judgment, 
the liability of the yiiman was recognised, 
though in regard to one of them We^b, J., 
said ; “in the recent case, Special Appeal 
No. 291 of 1872, however, a Gramupadhya, 
holding under a sinad Irom the Peshwar, 
was held to have a good cause of action 
against the yajmins, who had employed 
another Bhat^ bat none against the Bhat 
whose employment by the villagers had been 
purely voluntary. It is clear that he could not 
be entitled to recover from both, and that if 
he obtained a decree against the y ijmins, 
he could not obtain one against his rival 
Bhat also. ” 

(1) 12 0. L. 0. 7o;6 In'l. Cas. 8Glf;'!tl C. \V. N. 
1057. 

(2) 7 M. 424. 

(3) 2 M. H.C. R. 330. 

(4) 3 N. L. R. 47. 

(6; iiB.n. 0. R. e. 


Raja valad Shiunpn v. Kriahnahhnt (3) 
was a suit against both yiiman and in¬ 
truder. The Court of first appeal, on 
the autliority of tho case last montion- 
ed, absolved the intruder from liability, 
probably relying on the words quoted 
above, anil tlie High Court restored the 
original decree making both employers 
and intruder liable to pay. But it is unne¬ 
cessary to go abroad for authorities, as the 
point now in issue was examined at length 
in Sher Ali v. Ahmad Ali (7), a parallel 
case to this, in which the father and husband 
of a girl were sued for damages by the man 
to whom she had been betrothed. Ismay, 
J. O., dissented from a previous ruling of 
Stevens, J. 0., in Behnri Malwai v. Bhondii 

(S), in which it was held both the defaulting 
party to the contract and the instigator of 
the breach might be legally liable, bub bhat 
the plaintiff must elect between hia two 
remedies and could not sue both, and, after an 
exhaustive discussion of the authorities, held 
that an action lies not only against a 
person who breaks a contract but also 
against any one who wilfully and with 
notice procures a breach of that contract 
to the detriment of the plaintiff. In this 
view. I set aside the decree of the lower 
Appellate Court and restore that of the 
first Court. Costs in this and in the 
lower Appellate Court will be paid by the 
respondent Nagoji, and iu the first Court 
will be paid as already ordered by that 
Court. 

Decree set aside. 

(G) 3 B. 232. 

(7) 13 C. I’. L. a. 2.3. 

(R) 8 C. P, L. R. 25. 


MADRAS HIGH COURT. 

Appbal against Order No, 218 of 1911, 

October 15,1912. 

Present'. —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

S. T. P. h, PALANIAPPA GHETTIAR— 

Appellant 

versus 

T. R. M. A. R. R. M. ARUNAOHELAM 
CHETTIAR AND OTHERS — Respondents. 

Decree, aisignment of —Assignment by agent acting 
vender poioer-of-altorneg —• Absence of provision in 
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pomi’r to iloci'oo — P‘)>t)Oi' of its<iiyficc to CK-iCHtc 

dccree—Oontract Jcf (/.V 0 / 1872), s. 188. 

A povvcr-of-afctortiey sliouUl coustnied strictly. 
Such a cODstriicfciori does not disable an attorney 
from exercising all powers incidental to tlio 
execution of powers expressly conferred on him or 
from exercising powers which are necessarily implied 
and whicli may be terme<l ‘medium’ powers. 

This is the principle laid do.vn in .section lv8S of 
the Indian Contract Act, 1872. 

The power to tratisfer a decree for a considera- 
tion is not incidental to anj’ power expressly con. 
ferred in a powor-of-attorney to execute tlie decree. 

Where a power-of-attorney contained tho follow- 
ing clause: “to execute all decrees in the name 
of my father or in any other name on my 
behalf or otherwise to attacli and realize all monies 
duo thereon:” 

Hold, that the agent acting under tho power 
could not a.ssign tho decrees that ho was authorized 
to execute. 

Bryant Poivia and Bryant v. fyi PenpJe 

Bryant Powis and Bryant v. The Q'lebcck Bank, (ISDd) 
App. Cas. 170; 62 L. J. P. C. 03; 1 R. 336; 63 L. T. 
540; 41 W. R. 000, referred to. 

Appeal against the order of the Sub¬ 
ordinate Judge of Tuticorin. dated 20r,h 
October 1911, in E. P, No. 78 of 19ll in 
O. S. No. 9 of 1905. 


Mr. V. Viiwanatka Sutri, for the Appel¬ 
lant. 

Mr. B. Sitaran Row, for the Respondents, 

JUDGMENT.—The Subordioato Judge 
has dismissed tlie assignee’s application for 
execution in this case on the ground that 
Aiyavaiar, who executed the assignment in 
his favour, acted beyond the powers given 
to him under the power-of-attorney* Exhibit 
A, in making the as.signmerit, The scope 
of Aiyavaiar’s agency under the power-of- 
attorney has been discussed at length at 
the bar ; and we have examined the provi- 
sions of the document c-arefully. We are 
obliged to arrive at the samo conclusion as 
the Subordinate Judge did. Arunachalam 
Ohetti authorizss .4iyavaiar by Exhibit A to 
act for him for the purpo.ses enumerated in the 
power-of-attorney. The enumerated powers 
include mortgaging and hypothe¬ 
cating lands, houses and property for debts 
due OP to become due by the principal selling 
immoveable properties for any lawfnl 
purpose, demanding and suing for debts and 
other claims, giving valid discharges, 
receipts and releases for payments made,' 
negotiating, accepting, endorsing and 
making promissory-notes and negotiable 
instruments, paying debts, compromising 
disputes and differences between the princi¬ 


pal and other p9^^oa1. There is a clause 
relating^to the realization of decrees in these 
term? : to execute all decree.s in the name 
ot my father or in any other name on my 
bohalf or otherwise to attach aui realize 
all monies dne thereon. ” There is no 
clause of a comprehensive character which 
would show that the principal intended to 
confer plenary powers on his attorney to 
deM with all properties and rights belonging 
to him The clause relating to decrees does 
not in.termi authorize the transfer of decrees 
It IS argued that it might beheld to be 
comprised in the power to execute decrees. 
Execution of decrees would not, according 
to the ordinary meaning of the expression, 
inciude transferring decrees. The power 
to realize all monies doe to the principal 

9 a p>wer to 
receive the money due under a decree by 

means of a transfer of it to a third person; 
but It would be difficult to make it inclade a 
power to transfer a decree for a sura con¬ 
siderably less than the amount due under 
the decree. No attempt was made in the 
ower Oourt to prove that there was any 
compromise with the debtor which redaced 
the amount of the decree. A power-of- 
attorney has, according to established law, to 
be construed strictly. Such a constmotion 
does nob disable an attorney from exercising 
all powers incidental to the execution of 
powers expressly conferred on him or from ex- 
ercising powers which are necessarily implied 
and which may be termed ‘medium powers.’ 
bee Bowstead on Agency, 4bhEiitba. pago 
74; bbory on Agency, section 63. Sration 188 
of the Indian Confcraot Act layi down the 
same rule. Ib ie necessary to dad any power 
contended for within the four corners of the 
instrumeat relied on. See Brymt Powis 
and Bryirti v. £ft Binque dui PeupU, Bryint 
Powis ani Bryant v. Q'isbeck Bin'c (1). It 
19 nob possible to hold that the power to 
transfer decrees for a coasideratio.o, which 
the attorney thinks reasonable. U incidenb.al 

u . ®*P'’®93ly conferred and or 

Exhibit A OP is necessarily reqairei fop 
the execution of any of such powers. Tne 
appellant stated in his petition that Aiyava- 
lar was also a partner of the principal and 
that the transfer of the decree by Aiyavaiar 


33R^0.68;l B. 

336; 68 L. T. 646; 41 W. B. 600. 
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was within the soope of hia powers as 
partner. He also stated tliat the assiflfii* 
ment of the decree was aabaaqaently ratified 
by the principal ; bat he did not prove 
either of these facts. The diary of the case 
shows that the parties had an opportunity 
of adducing: any evidence they wished 
to let in. There is nothing before us to 
show that any evidence tendered by the 
appellant was rejected by the Court. The 
order of the Subordinate Judge must, there¬ 
fore, be confirmed and the appeal dismissed 
with costs. 

Appeal disntssed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 2 of 1S>11. 

April 13, 1912. 

Present: —Mr. Batten, A. J. O. 
BAJIRAO— Appellant 

versus 

GULABSINGH— Respondent. 

Hindu, Latv—-Moriga(je by jather — h'oredosivrc pro- 
ceedinijn and suit against minor sons through their 
mother—Minor grandson not made party—Right to 
redeem—^Regulation XVII of 1806, 5. S—Transfer of 
Property Act {IV of 1882). 

A. mortgaged certain ancestral property in 1875. 
After death, foreclosure proceedings under 

Kegulation XVII of 1806 were taken against his 
sons in 1881; as the sons were minors, the notices 
were served on them through their mother. 
At that time, one of the sons had a minor sou, 
B., who was not made a party to the foreclosure 
proceedings nor to the suit for iiossessiou brought 
by the mortgagee after the expiry of the year" of 
grace. B. subsequently sued for redemption of 
the mortgage on the ground that ho was not 
bound by the proceedings as he was not made a 
party : 

Held, (1) that the case was not governed by 
the provisions of tho Transfer of Property Act; 

(2) that B.’s interests were adequately represented 
in the foreclosure proceedings and the suit by his 
grandmother who was the guardian both of B. 
and his minor fatlicr. 

If the person, who would naturally be the 
manager of the family, is incapacitated by 
minority from acting as manager and the other 
members are incapacitated by still greater minoritj', 
then tho person, who is guardian of the minor, who 
would naturally be manager, takes the place of that 
manager as regards the other minora and fully re> 
preAentB them. 

Pandit Qopal Bao v. Qangay, 2 C. P. L. E. 221, re- 
liod upon. 


Misoollaneous appeal against tlm order 
of tiio Divisional Judge, Ohliattisgarh IJivi- 
sioti, daued the 2Sbh November 1910 

remanding the case for re-trial by the Sub¬ 
ordinate Judge, Raipur. 

Mr. F. ]V. Dillon, for the Appellant. 

Sir B. K. Bosi, far the Respondent. 

JUDGMENT.—The suit for redemption 

out of which this appeal arises is brought on 
the ground, as stated in the plaint, that, the 
plaintiff, Giilab Singh, was not made a party 
to the foreclo.sure suit brouglit against his 
father, Narayan.singh, and others, although 
the mortgagee.s, of whom the present defend¬ 
ants are the representatives, had full 
knowledge of the existence of the plaintiff 
and of hi.s interest in the family property. 

^ Tho facts are that Sheoprasad and Lal- 
singh, sons of Dalpatsingh, mortgaged their 
ancestral property on the 23rd October 1875 
They died before any proceedings were taken 

under the mortgage-deed. Sheoprasad had 
three sons, Narayausingh, Alanoharsingh and 
Meherbanamgh, aud Lalsingh had one son 
Amarsingb. Proceedings against these four 
sons were taken under Regulation XVlI of 
1806, and they were noticed on the 6th 
October 1831; as they were minors, the 
notices were served on them through their 
mothers. The year of grace having expired, 
a suit for possession was instituted against 
them on the 31st October 1882. This was 
after the Transfer of Property Act had come 
into force, but it is admiobed in this Court 
that all the proceedings were taken under 
the Regulation. The plaintiff’s case is that 
he was 18 montlis old on the 31st October 
1882, so that he must have been, on his own 
showing, less than 6 months old at the date 
of the notice. 

The Subordinate Judge dismissed the suit 
as time-barred. He held that Article 144 
of the Limiration Schedule was applicable 
and that the suit was time-barred as the 
defendants had been in adverse possession 
since the lOrh September 1853. On appeal 
the learned District Judge held that the suit 
was not time-barred and remanded the suit 
for trial on the merits. The defendants 
appeal to this Court on the ground that in 
the circumstances of the case, the plaintiff 
has no right of redemption. 
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The learned Counsel on boiii sides adopt 
the position that the ruling-s under the 
Transfer of Properly Act, as to whether or 
not a son may re-open a mortgage foreclosed 
against his father, have no application. The 
learned Advocate for tlie respondent supports 
the plaintiff’s right of redemption on the 
following grounds. Under .section S of 
Regulation XVTl of 1S06, the Judge, on 
receiving the application of the mortgagee to 
the effect that he intends to foreclose, “shall 
cause the mortgagor or his legal representa¬ 
tive to be furnished . with a copy of it; 

and shall at the same time notify to him. 

that if he shall not redeem the property 
mortgaged in the manner provided for by 
the foregoing section, within one year from 
the date of the notiScation, the mortgage 
will be finally foreclosed”. It is admitted 
that the property was ance.stral in the hands 
of the mortgagors, and, therefore, the 
plaintiff on his birth had an equal share with 
his father. It is argued that he was entitled 
to be served with a notice, and if he was not 
60 served, his right of redemption still sub¬ 
sists. It is conceded by the learned Advocate 
that if plaintiff’s father, Narajansingh, had 
been a major, then the notice to his father 
would have been sufficient notice to him, 
for under Hindu law the minor son is 
sufficiently represented by the father. But 
the right of representation residing in the 
father is a personal right and a minor 
father s guardian cannot be said to represent 
the minor father’s sou. The notice was 
served on ''Musammat Motin, guardian of 
Narayan, Mauohar and Meherban”. The 
minor son of Narayan was not mentioned and 
so it should be held that the plaintiff wus 
not served with the notice. The right of 
representation is derived from paragraphs 27, 
28 and 29 of Chapter I, section 1 of the 

Mitakshara. 

The learned Counsel for the respondent 
argues that the fact that the father was a 
minor does not prevent him having repre¬ 
sented his son. There is no authority for 
the contrary view. The father, who was 
under 18, was under the guardianship of his 
mother, who was not a certified guardian, 
hut bis guardian under the Hindu Law! 
His son was equally under her guardianship' 
and the case is not affected by a separate 
notice not having been issued to her as his 
guardtpu. The notice informed her fully 


what tlie mortgagees intended, aud she fully 
represented the interests of the family. 

It appears to me that this case should be 
decided on the same principles as that of 
Pandit Gopal Jiao v. Qangay (1), since it is 
not a case under the Transfer of Property Act. 
No exactly similar case to the present cau ha 
found, but it seems to me that if the person,who 
would naturally be the manager of the family 
is incapacitated by minority from acting as, 
manager, and the other members (in this case 
the son) are incapacitated by still greater 
minority, the person who is guardian of the 
minor, who would naturally be manager, 
takes the place of that manager as regards 
the other minora and fully represents them. 
In this case, their mother was the guardian of 
Narayan and hia two brothers and of Nara- 
yau s SOD. In the ordinary course, Narayan 
or one of his brothers, would have been manager 
and the plaintiff would have been adequately 
represented by that manager. As things stood, 

I think he was adequately represented by the 

mother guardian of his father and uncles. On 
these principles, I am of opinion tuat he most 
be considered as having been served with the 
notice under section 8 of the Regulation. 
I set aside the order of the Divisional Judge 

and 1 dismiss the suit with costs iu all 
Courts. 


(1) 2 C. P. L. B. 221. 


Sv.ii dismisHed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 439 of 1911. 

July 12, 1912* 

Present '.—Sir N. G. Ohandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 

BHURCHAND HUNSRAJ DOSHI— 

Appellant 

versus 

VIRA CHAMPA KHAOHAR— 

Respondent. 

Ciml Procedure Code {Act V of 1908), ss. 69, 70, 
Sck. Ill, s. 7 (1) (6j —Execution of decree—'Decree 
aivarding interest till realisation—Application for 
execution interest to d^ite of appliccttioTi'^ 

Execution transfeired to Collector—Duty of Collector 
to calculate interest to date of payment—Nature of 
Collector^s authority — Jurisdiction—QuesUon of satis* 
faction of decree. 

Under section 7 (1) (6) of Schedule III to the 
Civil Procedure Code, 190S, the Collector has to take 
into account the decretal amount with the wh(d9 
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of the iutoroafc awardod by the ilocroo. That iiiultidos 
not merely iutorest up to tlio dato ol'dai'A^/uKsf, but also 
iutorest which ruus ucoorll^u^- to tho ileoroo up 
to tho date of payiuont. It is tho duty ui' thu 
GoUeotor to do so. oven thougli tho decroo-hoUlor 
has omitted to inoution in liis application tho 
particular claim for further ruimiu.v; interest. 
The Collector oauuot return t'uo dccroo to tho 
Civil Court aa satished till after tho whole aiuouut, 
iuoluding iutei'ost awarded by tho decree up to tho 
dato of aatisfaotiou, has been paid. 

Seotioua 69 and 70 of the Civil Procedure Coile 
give authority to tho Collector for the purpose 
of enabling him to determine tho best mode or 
modes of satisfying tho decree, whether it is to 
be satisfied by management by tho Collector himself 
of the land attached iu execution of decree, or 
whether it is to bo by its sale or lotting. 

So far as tho machinery necessary for tho satis¬ 
faction of the deorco is concerned, tl»o Collector is 
the sole authority. 'I ho discretiou is his aud no 
Civil Court can interfere with that discretion. 
But that discretion does not cxttmd to any 
jurisdiction in the Collector to determiuc whether 
the decree itself has been satisfied or not. The 
latter jurisdiction is the Civil Court's It is that 
Court alone which is competent to determine tho 
question judicially. 

Second appeal from the decis^'ioa of the 
District Judge of Ahmadabad, in Appeal 
No. 40 of 1911, reversing that passed by the 
Subordinate Judge at Dhandhuka, in Dm- 
hhnst No. i;i63 of 1895. 

Mr. T, R. Desai^ for the Appellant. 

Mr. N. K. Mehtx^ for the Respondent, 

JUDGMENT. 

Ghandavarkar, J,—The District Judge has 
taken an erroneous view of the jurisdiction 
of the Collector, or rather the Talukdari 
Settlement Officer who exerci.sed the powers 
of Collector under section 320 of the old 
Code of Civil Procedure (Act XI of 1882), 
aud under sections 69 and 70 of the present 
Code of Civil Procedure (Act V of 1908), in 
respect of the execution of the decree con¬ 
cerned in this case. The Chapters, in which 
these sections respectively occur, deal with 
the functions of the Collector as the authority 
invested with jurisdiction to see that the 
decree is satisfied. The authority is given 
for the purpose of enabling the Collector to 
determine the best mods or modes of satisfy¬ 
ing the decree, whether it is to be satisfied by 
management by the Collector himself of the 
land attached in execution of the decree, or 
whether it is to be by its sale or letting. So 
far, therefore, aa the machinery necessary 
for the satisfaction of the decree is concerned, 
the Onileotor is the sole authority. The 
discretion is his and no Civil Court can 


interfere with that discretiuii, Uut iha 
discretion doo.s not e.\,tend to any jurisdic:ion 
iu tho Collector to determino whether the 
decree itself has been .satisfied or not. Tiie 
latter jui'isdictioa i.s the Civil Court’s. It is 
that Court alone wliich is competent to deter¬ 
mine the question judicially. 

Bat it is argued iu support of the decree 
of the lower Court appealed from that in 
any case, the decree must be upheld because 
the determination by the Tahilcdari Settle¬ 
ment Ollicir that the decree was satisfied is 
perfectly consistent with the facts of the 
case. And the facts relied upon shoi’fcly are, 
that the pre.^ent appellant did not, by his 
djrkhast, sent to the Collector for execution, 
ask for any running interest allowed to him 
by the decree, bub he asked merely for exe¬ 
cution ill respect of the principal amount 
allowed by the decree aud interest up to the 
date of the dirk/msf. Although that i.s so, 
if we have regard solely to the prayer in the 
d irlih‘}sty we must also have regard to the 
fact that the darkhast could not have been 
presented by the appellant in any other form. 
It was not necessary for him to ask for run¬ 
ning interest because the law itself makes 
provision for its award in execution when 
the decree has been seat to the Collector. 
When it is so sent, the Collector has to see, 
not that it is partially satisfied, but that it is 
wholly satisfied. When interest awarded by 
the decree up to the date of satisfaction is 
runuing from day to day, the decree-holder 
being unable at the date of bis darkhast to 
specify the day up to which interest can be 
calculated, it is the Collector who has to 
take into account the whole of the period, 
present and future, and he cannot return the 
decree to the Civil Court as satisfied till 
after the whole amount including interest 
awarded by the decree has been paid. 

Section 7 (1) (&) of the third Schedule of 
the Code of Civil Procedure, 1908, provides 
that where the amount to be recovered and 
the property available have been determined 
as provided in paragraph 4 or paragraph 5, 
the Collector may, if it appears that the 
amount with interest (if any) in accordance 
with the decree may be recovered without 
such sale, raise such amount and interest. 
According to the plain language, then, of 
this section the Collector has to take into 
account the amount, with the whole of 
interest awarded by the decree. That in- 
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chides not merely interest up to the date of 
file darkhast, but alsJ interest which runs 
aoc irdiug: to tlie decree thereafter. 

On these grounds, the decree appealed 
from must be reversed and that of the 
Subordinate Judge restored with costs both 
of this appeal and of the appeal in the 
District Court on the respondents. 

Batchelor, .f. — I am of the same opinion. 
The moat that Mr. Mehta could urge for the 
respondents in this case was that the appel¬ 
lant, in his d'lrkhast of 1895, had not speci 
fically prayed for interest up to the date of 
payment. That is true. He had asked in 
terms only for interest up to the date of his 
application, but in his application he had 
specifically referred to that clause in the 
decree which ordained that interest should 
ruu up to the date of realization. And 
under section 7 (1) (6) cf the third Schedule 
of [he Civil Procedure Code, it appears to 
me that, despite the appellants’ omission to 
make the particular claim for farther interest, 
it was the Collector’s duty to arrange for the 
satisfaction of the decree with such interest 
as the decree itself awarded, that is to say, 
with running interest up to the date of 
payment. J agree, therefore, that this appeal 
should succeed. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Ejrst Civil Appeal No. 5 of 1901. 

Apiil 11, 1912. 

Present-. —Mr. Batten, A. J. C. and 
Mr. Stanyon, A. J. C. 

RAT ANL AL—Appellant 

versus 

BH ASKAR— Respond ENT. 

Central Provinces Land Revenue Act iXFIIIof 1881), 
ss. 186-R, IZQ^S—Revenue partition—Date of effect— 
Sanction by Commissioner—Previous private partition 
—Hindu laiv. 

A revenue partitiou. under the provisions of the 
Central Provinces Laud Kevenno Act, does not take 
effect from the date on which it is sanctioned by the 
Commissioner bub from the first day of the agricul¬ 
tural year next after the Deputy Commissioner has 
published a uotilicatiou of the Commissioner's sauc- 
tion under section 136-S. (1) of tho Act. 

A privato partition was effected between two Hindu 
brothers and tho share of each was ascertained. 


Subsequently, there was a revenue partition between 
the brothers, which was sanctioned by the Commis¬ 
sioner on 9bh April 1894. The notification of sanc¬ 
tion was published after Isb Juue 1891; 

Held, (1) that the revenue partition did nob take 
effect till 1st June 1895; 

(2) that the revenue partition could only take 
effect according to Revenue law and the rule of 
Hindu law that partition dated from ascertainment 
of shares did not apply to the revenue partitiou. 

First appeal against the decree of the Civil 
Judge, Saugor, dated the 8r,h July 1903, 

Dr. B S. OouT and Mr. 0. L. Subhedar, for 
the Appellant. 

Messrs. J. Mitra and P. 8 Kotwal., for the 
Respondent. 

JUDGMENT.—This appeal was originally 
made to the Court of the Divisional Judge, 
Jubbulpore, but it was transferred to the file 
of this Court with reference to section 28 (1) 
of the Central Provinces Courts Act II of 
1904. Then Jamna Bai one of the appellants 
died, and there was a dispute as to who was 
her legal representative, which had to be 
determined by a suit under section 367 of the 
then Civil Procedure Code. After the deci¬ 
sion of that suit, there was an appeal to this 
Court against the decision, and only after 
the decision of that appeal (Miscellaneous 
Appeal No. 6 of 1906) could this appeal be 
taken up. Then a preliminary objection was 
raised on behalf of the respondent, Bahadur 
Singh, that the stamp duty paid on the 
petition of appeal, namely, Rs. 10, was 
insufficient, and that an ad valorem stamp duty 
should be paid on the value of the subject- 
matter of the appeal. After hearing argu¬ 
ments, we held that the appeal is one to 
obtain a decree for sale of an estate, which 
has been entirely exonerated by the lower 
Court, the debt to be satisfied by such sale 
being Rs. 12,000, and we ordered that the 
appellants must pay the same Court-fee as was 
paid on the plaint, viz., Rs. 535. The deficient 
stamp duty was paid within the time allowed. 

There is practically no dispute as to the 
main facts of the ca.se. Two brothers, Krish¬ 
na Rao and Gopal Rao, owned some twenty- 
one villages and a share in the village of 
Mohli in the Saugor District. In 1891, they 
separated and effected a partition privately 
under which each brother took a half share 
in each of the said villages. This arrange¬ 
ment apparently did not work well and in 
1893 Gopal Rao applied for imperfect partiton 
in the Revenue Department. The order of 
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the Oommisaioner sanoHoninj? the par(it,iou 
was made on the 9th April 1S9-4 (Exhibit P.3). 
but no mutation of names was effeoted until 
after the death of Krishna Rao, which occurred 
after June 1895. The principal viltag’e of 
Pithoria was divided into two equal shares, 
and of the remaining villages ten whole vil¬ 
lages were allotted to each of the brothers, and 
the share of Mohli was allotted to Krishna 
Rao. It is noted in the final order that Gcpnl 
Rao had sir land in Bidwasan onjy and 
Krishna Rao in Kamrol only. The entire 
villages of Kamrol, Sewan and AUtila as 
well as the share of Mohli fell to the share 
of Krishna Rao. 

By documents, dated respectively the 9th 
March 1892 and the 9th March 18d4, 
Krishna Rao had mortgaged, among other 
properties, his eight-annas shares in Kamrol, 
Sewan and Atatila, that is to say, the shares 
to which he was entitled under the private 
partition, to Dachmandas and Rarapershad. 
On the 30th September 1894, Krishna Rao 
executed a mortgage-bond for Rs. 7,000 in 
favoor of Girdhari Lai, Jawahir Lai and 
Afusamn^at Maharani Babu, the predecessors- 
in-tible of the present plaintiffs, the property 
mortgaged as security being an eight-annas 
share in each of the villages of Kamrol, 
Joewan and Atatila and a four annas .share in 
the village of Mohli. 

In 1895, Bansidhar, the 6th defendant in 
the present suit, obtained a money-decree 
against Krishna Rao for Rs. 3,756 and costs. 
In execution of this decree, which, with 
costs and interest, amounted to Rs. 4 320 
he applied on 21at July 189G for attachment 
of the eleven villages (including the half of 
Pithoria) which had been allotted to Krishna 
Rao by the partition. Apparently, however, 
only those villages and shares of villages 
were attached, which stood in Krishna Rao’s 
name in the Collector’s register. The 
attached property included an eight-annas 
share in each of the villages of Kamrol, 
Sewan and Atatila. Execution of the decree 
was transferred to the Collector with a note 
of the incumbrances on the property ioclud- 
ing the mortgages already reftrred to. Sub¬ 
sequently, however, the decree-holder applied 
to the Collector, stating that the property 
attached was so heavily incumbered as to 
leave no margin for the satisfaction of his 
dopiOS and asking that the case be struck off. 



The proem,liug^ ann-lin^ly oinn to a i mi l 

On the 27th .luly 189S, and two days aftnr- 
wards, the iiooree-h(jldor applied for the 
attachment of the shares which had not hetot 
encumbered. Among.st other property, an 
eight-annas .share in escli of the villagfM of 
Kamrol, Sowan and Atatila was attacliod, 
and the decree was again transferred to Mm 
Collector for execution. Por some leasjii, 
which does not appear on the record, Bansi¬ 
dhar had at that time assigned his rights to 
one Bahadur Singh, the 5th defendant in the 
present suit. While the sale was proceeding 
before the Collector, Ranchori Lai, the 
general Muk^tiar of Girdhari Lai, was exa¬ 
mined and made the following statement: — 
My master holds a mortgage-deed, dateii 
the 30ch September 1894, in favour of 
Jawahir Lai, Girdhari Lai and Maharani 
Bahu for Rs. 7,090. The property moi’t • 
gaged is,— 


Kamrol 

Sewan 

Atatila 

Mohli 


8-annas. 
8 annas. 
8 annas. 
4-annas. 


These shares belong to the judgment debtor. 

Ihe shares mortgaged are those formerly 

belonging to Krishna Rao, not those of Gopal 

Kao. Lafer oo, and before the sale took 

place, Ranchori Lai made an application 

dated the 6th May 1902. to the effect that 

the shares about to be sold were mortgaged 

to hi8 master and asking that the attach- 

ment should be raised. On this application, 

the Oollector passed the following order: — 

The applicant should have objected long 

ago. The sale must now proceed as it has 

been sanctioned by the Chief Commissioner. 

Applicant must seek his remedy in the Civil 
Court. ” 


Accordingly, the sale was held with the 
result that an eight-annas share in Atatila 
was purchased by Bahadur Singh, an 
eight-annas share in Sewan by Bansidhar 
for Kamdayal and Perraanand, the 9th 
and lObh defendants in this suit, and an 
eight-annas share in Kamrol by Bihari, the 
7th defendant. 

On the 20th December 1902, the plaintiffs 
brought the present suit (o enforce their 
mortgage, dated the 30th September 1894. 
The defendants, Shridhar Rao, Madho Rto. 
Mukund Rao and Raghunath Rao, are the 
BOOS of the mortgagor Krishna Rao j they 
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admitted the mortgage and offered no defence. 
The defendants Bahadur Singh, Bansidhar, 
Bihari, Ramdayal and Permanand were 
joined on the ground that, under the circum¬ 
stance already set forth in tliis judgment, 
they had purchased portions of the mortgaged 
properly. The Sth defendant Pancham was 
joined on the ground tliat, he had purcliased 
a four-annas share in the village of Mohli in 
1900. He admitted the fact of thepurcha.se 
and offered no defence. Thus, the only 
defendants who contested the claim were 
Bahadur Singh, Bansidhar, Behari, Ramdayal 
and Permanand. They asserted that the 
shares in the villages of Kamrcl, Sewau and 
Ataiila, which were mortgaged by Krishna 
Rao to the piedecessois in intereat of the 
plaintiffs, were the shares held under the pri¬ 
vate arrangement by Krishna Rao «r.d not the 
shares which under that arrangement were 
lield by Gopal Rao and which by the subse¬ 
quent partition passed to Krisliua Rao. The 
Court has held this plea to he established, 
and, so far as the villaees of Kamrol, Sewau 
and Atatila are concerned, has passed a 
decree for sale of the shares already mort¬ 
gaged to Lachroandas and Rampershad. 
The defendants had also raised a plea of 
estoppel based on the first statement of the 
agent Ranchori Lai, but the finding on the 
main issue rendered any finding on the ques¬ 
tion of estoppel unnecessary. 

Against this decree, the plaintiffs have 
appealed. It is argued for the appellants 
that on the dOth September 1894, the date 
on which the mortgage-deed sued on was 
executed, Krishna Rao was full owner of the 
villages of Kamrol, Sewau and Atatila, by 
reason of the Commissioner’s order of the 
9th April 1894, and that he was entitled to 
mortgage either the whole or a share in these 
villages. It is admitted that when the 
brothers Gopal Rao and Krishna Rao sepa¬ 
rated, there was no partition by metes and 
bounds. When, theiefore, it is argued, 
Krishna Rao mortgaged his shares to Lach- 
mandas and Rampershad, what he mortgaged 
was an undefined share in an undivided es¬ 
tate, such share to be ascertained by parti¬ 
tion in the event of the mortgage being 
foreclosed or the mortgaged properly brought 
to sale. It is an admitted fact that the 
shares in the three villages held by Bahadur 
Singh, Bansidhar and Behari are still un¬ 
defined, Similarly, it is argued when 


Krishna Rao as full owner of the villages 
mortgaged a half share in eacfl village, he 
mortgaged not a defined share but a share 
to be ascertained when partition (with his 
mortgagees) took place. He could not speci* 
fically mortgage either the share which he 
originally possessed under an arrangement 
with his brother or his brother’s share which 
came to him on partition. It is argued that 
under section 65 (< 1 ) of the Transfer of Pro¬ 
perty Act, the wording of which is similar 
to that of section 55 (2) of the Act,-there 
is an implied contract that the interest the 
mortgagor professes to transfer is transfer¬ 
able, and hence it must be presumed that 
the mortgagor covenanted that there was 
an unencumbered eight-annas share which 
he was transferring, and it follows that since 
the mortgagor did possess an unencumbered 
eight-annas share as well as an encumbered 
eight-anuas share, wbat was transferred to 
the mortgagees in 1894 was the unencum¬ 
bered eight-annas share. The problem 
before us may be put in another way. Let 
Krishna Rao’a share, according to the pri¬ 
vate partiiion of 189 1 , before the Revenue 
partition, be called A. Let the other S-annas 
share, which originally was with Gopal Rao 
and which Krishna Rao got on the Revenue 
partition, be called B. We have to see whe¬ 
ther the plaintiffs got a mortgage of share 
A, or share B, or an undefined eight-annas 
share of A and B combined, and whether 
Bansidhar brought to sale A or B. We 
would here say, with regard to the 
argument that Krishna Rao mortgaged to 
Laebraandas and Rampershad an undefined 
share in an undivided estate, that the 
brothers had actually effected a private 
partition of their estate under which each 
had become the owner of an eight-annas 
share in each of the 22 villages. As regards 
each village, therefore, each brother wM 
the owner of half. It was not a case in 
which neither of the brothers could say wbw 
his share in the family property was. 
waa owner of a half share in each of the 2 


illages, and it, in our opinion, makes no 
ifference that they chose to enjoy eaoh^ yil- 
ige as tenants-in-common instead of dividing 
he villages by metes and bounds. But as 
egards the mortgage of the 30th September 

894, two questions arise :— 

(1) Did Krishna Rao intend to mortgage 

hare B ? 
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^ not-, still if li© did not disolose his 
intention to mortgage only share A, must 

he not be held to have mortgaged share 

B P 

It is further argued for the appellants that 
a3 the auction-purchasers (the contesting 
respondents) purchased merely the right, 
title and interest of the judgment debtors, 
they are not helped by section 55 (2) of the 
Transfer of Property Act since it was not a 
sale under the Act. 

As regards tlie first of the above questions, 
we agree with the lower Court that what 
Krishna Rao intended to mortgage was his 
share before the Revenue partition, viz , share 
A. Krishna Rao had all along objected to the 
Revenue partition, and was anxious that the 
status quo ante should remain, or that the 
Revenue partitionshould be on theliues of the 
private partition. Even aFter the Comrais- 
sioner’a order of 9t.h April 1894, Krishna Rao. 
on the 4th August 1894, petitioned the Deputy 
Commissioner objecting to the lines on which 
thanew partition was being carried out (vide 
Exhiint D-23). The mortgage deed of the 
30r.h beptember 1894 makes no reference to 
the Heveune partition, and there is nothing on 
the record to show that the mortgagees were 
even aware of the Revenue partition, or 
thought that they were getting an unencum¬ 
bered eight-annas share transferred to them. 

But as regards the second question, it ap¬ 
pears to us that the contentions of the appel* 
laatd would prevail if, as a matter of fact and 
law, the whole of the villages in suit were 
vested in the mortgagor at the date of the 
mortgage. But here a very serious objection 

is raised by the learned Counsel for the res¬ 
pondents, namely, that the Revenue partition 
did nob come into effect until the Ist June 
1895, 80 that at the date of the mortgage, 
Krishna Rao owned only an eight-anuas share 
in each of the villages in suit under the pri¬ 
vate partition, and that this share was the 
same that had already been mortgaged to 

Laohmandas and Ramperehad. The law as 

to Revenue partitions is contained in Chapter 
X-A of the Central Provinces Land Revenue 
Act. Section 136-R runs:—“On completion of 
the partition, the Deputy Commissioner shall 
submit the proceedings to the Commissioner, 
who may either uphold the partition pro- 
posed or modify it or quash the proceedings; 
and a partition shall nob take effect until it 
nag been sanctioned by him.” 


In this case, the CoininiaHioner upheld fclio 
partition propo.sed. It Is dear that Dm 
partition was only in the inchoate stage of ;i 
propo.sal until it was so uphold. The que.-.tiou 
remains whether the partition took ofTect 
immediately it was sanctioned by the Oommis- 
sioner. Section 13(3 S rans:_‘‘On a partition 
being sanctioned by the Commissioner, the 
Deputy C )mmi.saioner shall publish a notili- 
cation of the fact at his office and at some 
conspicuous place in the village or villages of 

the mahal of which the partitioned pdfis 
formed part. 


<2) The partition shall take effect from 
the first day of the agricultural year next 
after the date of such notification.” 

After carefully weighing the arguments on 

both aides, we are of opinion that the parti- 

tiou did not come into effect and the share R 
did not vest in Krishna Rao on the passing 
of the Commissioner’s order, but on the first 
day of the June following the publication of 
the Deputy Commissioner’s notification under 
section 186.S (1). It i,, argued for the 
appellaubs that under Hindu law, partition 
dates from a.soertainment of the shares, which 
were ascertained directly the Commissioner’s 
order was passed. But there had already 
been a private partition in which the shares 
of each brother had been ascertained, and 
the new distribution according to the Revenue 
partition could only take effect according to 
the Revenue law, vf?.. from the date mention- 
ed m section ISfi-S (2). This date must 
have been the Ist Jute 189.5. It is extremely 
unlikely that the necessary formalitie.s for the 
publication of the notification by the Deputy 
Commissioner could have been coraoleted 
before the Ist June 1891, and the fact that 

the partition did not have effect until Isfc 
June 1896 is established beyond reasonable 
doubt by the Amin's report. Exhibit D-24 
dated 13tb June 1895, and Gopal Rao’s receipt.' 
Exhibit D 23, dated 12th June 1895. Exhibit 
U-24, moreover, shows that Kriohoa Rao 
had not even then accepted the Commis¬ 
sioner s decision. For these reasons, we are 
of opinion that only what we have called share 
A was mortgaged by Krishna Rao to the 
predecessors-in-interest of the present plain- 
tiffs. We, therefore, consider that the decree 
of the Court was correct and we dismiss the 
appeal with costs. 


Appeal dismissed. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. ‘iSi of 1911. 

July 15, 1912. 

Present: —Sir Basil ScoU, Kt.. Chief Justice, 
and Mr. Justice Beaman. 
MAGANCHAND FCLCHAND- 

Appellant 

versus 

VITHALRAO K AMALRAO— Respondent. 

Hereditarrj Officef! (Y.itun) Ad {Bom. Ad III 
o/ 1874), A'«. 11, 11 J—J?/nxfLc//o»i Act (X of 
1876), 4—Deshnnikhi Vatan —Alienation 0 / 

/'oitTJ* oj Collector to set aside alienation and resume 
possession —Onler grantiuij alienor's heir permission 
to recover possession—.\dversc possession of alienee for 
more than 12 years — Suit hy alienee—Injunction 
—Jurisdiction of Civil Court — Decree, form of. 

In 1 h77, a. camo into possession of certain 
Deshmnkhi vatan lands by virtue of a uiira.s lease 
and mortgage executed by If. After the death 
of il. in 1892, A. remained in possession for 101 
years when B.'s son obtained an order from the 
Collector to tlio effect that the land in suit may bo 
recovered from the possession of -1. and given to B.'s 
son under the Hereditary Otiices Act. The Collector 
did not summarily resume possession of the land or 
assess it at the rates prescribed. A. continued in 
possession even after tlio Collector’s order. 

In 1900, A. filed the present suit to restrain 
B.’s grandsons by a perpetual injunction from 
recovering possession of the lands, as his title had 
been perfected by adverse possession for upwards 
of twelve years : 

Held, (1) that the Revenue Jurisdiction Act, 
1870, was no bar to the suit as the order passed by the 
Collector was not anthorisod by the Hereditary 
Otfices Act; 

(2) that although A. )night be obliged to yield to 
summary eviction at the Ijands of the Collector 
nmlor section llA of the Hereditary Offices Act, 
ho was not obliged to submit to proceedings for 
recovery of possession at the hands of B.’s heirs ; 

(3) that the mere fact tliat tlio application was 
made to the Collector within 12 years from tho 
deatli of tho alienor did not interrupt tho adverse 
possession of A.; 

(4) that A. was entitled to an injunction against 
B.’s grandson.s restraining tlicm from taking pro¬ 
ceedings in a Court of law or olhencise than under 
the Hereditary Offices Art, 1874, to recover possession 
from A. 

Adverse possession runs in favour of the person 
in possession and will confer a title on him unless 
a suit is brought within twelve years. 

Second appeal from the decision of the 
District Judge of Satara, in Appeal No. 
of 1910, confirming that passed by the 
Subordinate Judge of Islampur, in Civil Suit 
No. I of 1906. 

Mr. K» A/. Koyajee, for the Appellant. 

Mr. Jayakar (with him Mr. D. A. Khare)^ 
for the Respondent. 

JUDGMENT.—The plaintiff, by virtue of 


a mirast lease and mortgage, executed by 
the grandfather of the defendant No. 1 in 1877, 
came into possession of a certain land which 
has been held in the lower Courts to be 
Deshmukhi Vatan property and which, 
therefore, could not be alienated validly 
beyond the life of the alienor. After the 
death of the first defendant’s grandfather, 
which occurred in 1892, the plaintiff 
remained in possession for lOl years, when 
the son of the alienor applied to the Assistant 
Collector for a decree for possession on the 
ground that the land was Deshmukhi Vatan 
property. He obtained an order from the 
Assistant Collector in February 1905.declaring 
the alienation null and void under section 11 
ofthe Hereditary Offices Act (^Bombay Act III 
of 1874) and ordering the land to be restored 
to the applicant. There was an appeal to 
the Collector from that order but the 
Collector dismissed the appeal. The plaintiff 
has now been in possession of the land 
adversely to the defendants for upwards of 
twelve years, and be brings this suit to 
restrain the defendants by a perpetual 
injunction from recovering possession of 
the land mentioned in the plaint. 

The order of the Collector is referred 
to in paragraph 3 of the plaint as 
follows: — 

^*The first defendant has obtained an order 
from the Collector to the effect that the land 
in suit may be recovered from the possession 
of the plaintiff and may be given to the 
defendant under the Vatan Act. On the 
authority of the same, the defendants are 
about to take possession from the plaintiff. 
As to that, the said order which they have 
obtained being contrary to law, the defendants 
have no right under that order to take away 
the plaintiff’s possession.” 

Now, it is contended that this suit is not 
maintainable by reason of the provisions of 
the Revenue Jurisdiction Act, X of 
paragraph IV (a) of which provides:— No 
Civil Court shall exercise jurisdiction as to 
suits to set aside or aviod any order under 
Bomaby Act III of 1874.” 

The question, therefore, is whether tho 

order challenged as being contrary to law is 

an order under Bombay Act III of 1874. Ifc 
is clear that under section 11, the Collector 
had authority to declai e an alienation contrary 
to the terms of Vatan Act to be noU and 
void, The validity of th^t declaration i 
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not» however, impugned. Seobiou UA thou 
prescribes what the Collector ahall do in 
order to give effect to his declaration. He 
can do one of two things. He can either 
8 umm\nly resume possession of the property 
to which his declaration relates or assess it 
at the rate prescribed in clause '2 of section 
9 as he may think tit and tlie said property 
shall thenceforth revert to the Vntan. N.>w, 

he has done neither of these things^ but he 
has purported to authorise the defendants to 

recover possession from tlie plaintiff. 

There is nothing in the Act which 
authorises him to pass any such order, and 
the plaintiff, although he may be obliged to 
yield to summary eviction at the hands of the 
Collector, is not obliged to submit to pro¬ 
ceedings for recovery of possession at the 
hands of his opponents, the defendants. 

The order is, therefore, not an order under 
the Vatan Act, and the Revenue Jurisdiction 
Act is no bar to the suit. 

The learned District Judge was of opinion 
that, as an application had been made to the 
Assistant Collector within twelve years 
from the death of Uie alienor, adverse 
possession bad not run against the defen¬ 
dants in favour of the plaintiff. 

We caunot, however, find anything in the 

Limitation Act to justify such a conclusion. 
Adverse possession runs in favour of the 
person in possession and will confer a title 
upon him unless a suit is brought within 
twelve years. We, therefore, disagree with 
the finding of the District Judge upon issues 
L and 5, and the plaintiff, being prima facte 
entitled to the land by virtue of adverse 
possession, is entitled to an injunction against 
the defendants restraining them from takiu^ 
proceedings in a Court of law or otherwise 
than under the Vatan Act to recover posses- 
sioii from the plaintiff. The words “other- 
wise than under the Vatan Act” must be 
inserted in the injunction in order to make 
it clear that this Court does not make any 
order purporting to interfere with or hamper 
the Collector in the execution of such powers 
as are given to him by section llA of the 
Vatan Act. 

The respondents must pay the costs 
tfarongboat. 

Decree reversed. 


PUNJAll OHfEE COURT. 
Civil Rekeicknoe No. 12 oe 1912, 
Novembsr 9, 1912. 

Present: —Me. Jusitico R)b8rtsori an.l 
Mr. Justice lieadon. 

U\joiK STEPHENSi)N-.PErrno.vKii 


i^ersus 


The municipal 00 \IM[ TTEE, 

1j \ HORE —Rrspo.vdknt. 

r'n,j.,l, .Unitirip;! .1. / (.V.V ../• lSf)l). k... -U-, 1..), (iJ 

IP.fOv-Mr _ ievl.ib/r -“oO ),-om imh'. 

lir ir.it,;■ »f~l}jiu‘fit to he derived 

fpotn 

Section 44 of the I’uiijab Mimicipal Act, XX of 
ISi)!. u-lneh prosonbes tho impositioti of a wator tax 

or lauds so situated that their 
oceupiui's may beiiclit by the works, moans biiildimrs 
or lauds so situated that tlmir occupiers can deriro 
beuobc from the works as they stand, and not that 
by having further connections made and paying an 

lulditioiial tax they can put tliemselves into a i> 03 ition 
to benefit. 


Tho expression ".’00 feet from the public water 
main” in u notification of the Punjab Governmeut, 
sanctiouiag the imposition of water-tax on the rents of 
all houses and buildings, means the public water 
main from wliicli "water can bo drawn” and not 
“public water main absolutely closed and from which 

110 one can benefit us it Stands.” A Municipal Com¬ 
mittee, tlierofore. would not be justified in claiming 
such tax from tlio occupier of a house merely by 
reason that a closed water pipe passes within 503 
feet of tlie house, and the nearest hydrant is not 
within 5(Xf feot of it, as such occupier is uot in a 
position to benefit by the water works. 

Case referred, under sectioa S-t of the 
Municipal Act, by the Commissioner, Lahore, 
with his No. 17SI. dated the 28th November 
1911, for the orders of the Chief Court. 

Mr. Hurt Chartdy for the Respondent. 


JUDGMENT —This is a case of very con- 
siderable importance. It appears that one 
Major Stephenson resides in a house situated 
on the Jail Road, Lihore. Along this Jail 
Road runs the main water-pipe with which 
Major Stephenson’s house is not connected 
The nearest hydrant to Major Stephenson’s 
house is said to be at a distancs of three- 
quarters of a mile. The Municipal Committee 
of Lahore called upon Major Stephenson to 
pay water-tax: at the rate of Rs. 2-8-0 per cent, 
on the rent of his house. Now tins occurrence 
took place, we may note, before the passing of 
tne Act, which is at present in force, and 
comes within the purview of Act XX of 1891* 
The authority in the Act itself for levying 
any such tax appears to be contained in sec¬ 
tion 44, which runs as follows : — 

44. (1) Besides tho taxes mentioned in 
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the forepoicg sections, a Coraraittee, with 
the previous sanction of the Local Govern* 
ment, may, for the purpose of constructing 
or maintaining woiks for the supply of water 
to the Municipality or paying the principal 
or interest of any loan raised for the con¬ 
struction of such works, impose, in manner 
directed by this Act, a tax to be called the 
water tax, upon buildings or lands which are 
so situated tiiat their occupiers can benefib 
by the works. 

“(2) The rate or amount of the tax so 
imposed on different buildings or lands may 
be determined with reference, among other 
considerations, to their distance from the 
nearest point at. which the water is deliverable 
by the works and to their level; but in fixing 
it regard shall be had to the principle that 
the total net proceeds of the tax, with the 
estimated income from payments for water 
supplied from the works under special con¬ 
tracts, should not exceed the amount required 
for the said purpose.” 

The procedure for imposing a tax 13 laid 
down in section 45. 

Section 63 provides that the tax shall be 
paid by the occupier of the property. The 
only other section of the Act which was 
quoted to us as giving any authority for the 
levy of a water-tax is section 120 H,, which 
runs as follows, and to which we shall have 
occasion to refer again later: — 

“120 H. The Committee may, from time 
to time, fix the rates and charges to be made 
in respect of communications from and con¬ 
nections with mains or service cables, wires 
and pipes for the supply of lighting, 
telephonage, gas or water, and in respe:t of 
meters or other appliances for testing the 
quantity or quality thereof supplied, and may 
levy such rates and charges accordingly.” 

Under section 45, a notification was issued 
fixing the rate of jrater-tax to be levied in 
certain circumstances at Hs. 2-8-0 per cent. 
That notification runs as follows ; — 

"Water-tax, No, 585, dated 8th December 
1897. it is hereby notified that, with the 
previous sanction of the Local Government, 
the Municipal Committee of Lahore, in the 
Lahore District, in accordance with the pro¬ 
visions of section 45, sub-sections (7) and 
(8) of the Punjab Municipal Act, XX of 
1891, has, at a special meeting held on the 
3Cth October 1897, directed the imposition 
of a water* tax under section 44 (1) of the 


tl9l2 

said Act at the rate of Rs. 2*8*0 per cent, on 
the rents of all houses and buildings in the 
Civil Station of Lahore which are situated 
within 500 feet from the public water main 
and are not connected with such main; 
provided that houses and buildings, the rental 
value of which does not exceed Rs. 40 ptr 
month, shall be exempt. The Municipal 
Committee has fixed the 1st April 1898, 
as the date from which the said tax shall 
come into force, and the payments shall be 
made by the occupiers of houses and build¬ 
ings quarterly in advance on 1st day of April, 
the Ist day of July, the Ist day of October, 
and the let day of January of each year.” 

It appears that in 1905 a very similar case 
arose. The Municipal Committee made a 
similar claim, against which an appeal was 
made to the Commissioner of Lahore, and 
we think it best to quote the order passed 
by the Commissioner on that occasion in its 
entirety:— 

‘T think that the Lahore Municipal Com¬ 
mittee will have been better advised to send 
their Secretary to attend my Court in com¬ 
pliance with my notice of the 8th May 1905. 

"The facts of the present case are that a 
new main was laid down past appellants 
house in January 1904, and that hydrants 
w’ere not put up till October 1904. Appellant 
has been charged with water-tax under 
Notification No. 585, dated 8th December 
1897, from January 1904. His contention 
is that he ought not to be asked to pay 
water-tax until the hydrants were put up. 
I am bound to say that this contention appears 
to me to be sound. In reply to a question 
what benefit the pipe was to appellant until 
a hydrant was put up, the Committees 
representative states that appellant could 
have connected hio house with the roam. 
But the notification under which the tax is 
levied affects only bouses and buildings which 
are not connected with the main. Such 
houses derive no benefit from the main until 
hydrants are put up, and should not, in my 
opinion, be taxed until hydrants are put 
Mr. McDonald ha.s paid the tax from October 
1904. The appeal is allowed with costs.” 

This case has arisen because the Com* 
mittee, in their wisdom, are of opinion that 
the judgment passed by the Commissioner in 
a precisely similar case, to which they were 
parties, is not correct; and they have, we 
understand, in the face of that judgment, 
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upon house oooupiei’s in the 
Oiinl Station of Lahore to p:\y this water-tax 
ab Rs. 2-8-0 per cent, under the notification 
quoted above. Major Stephenson has resist¬ 
ed that attempt, and we are glad to see tliab 
the Comrnibtee were ordered to suspend the 
levy of this tax pending a reference to this 
Oonrt. The reference lias been made by 
Colonel Parsons, Commissioner of Lahore, 
nnder section S4 of the present Municipal Act, 
and this, again, we consider it desirable to 
quote in extenso. It runs as follows: — 

Read Committee’s Resolution No. 8C, 
dated ld7th May 1911, and Major Stephen¬ 
sons appeal therefrom. Read also my order 
of 8th November 1911, wliich may be read as 
part of this order of reference. 

The Municipality have .suggested that I 

^ould state this case for the decision of the 
Chief Court. 


Tina ruling contains many observations very 
apposite to the pre.sent question now being re¬ 
ferred; and it is clear that the question is by 
no means easily to be decided. The ques- 
tion is of such general importance in Lahore 
and likely to crop up continually us house 
building extenaion.s occur that I thiuk an 
authoritative decision ia desirable, 

My own opinion at first inclined to coincide 
with the Commissioner’s decision of 1905, but 
after reading the Secretary’s note of ’ Sth 
April 1911, and the Madras ruling, I feel 
doubt. The argument that the occupier can¬ 
not force the owner to establish connection is 
an individual one. AVheu the main runs near 
houses, the general result likely to occur if 
water-tax were levied on unconnected houses 
would be that people would not take them or 
would abandon them until or unless connec¬ 
tions were established; thus, the general result 


The point is whether, under section 61 (A) 
of the new Municipal Act (section 44 of the 
old) and Punjab Nobifi,catiou No. 535, dated 
8bh December 1897, the Muuicipality can 
levy water-tax from a person residing in a 
uonse within 500 feet of the water main 
(in the present case the main is outside 
the house door) when no water connection to 
the honse has been established. The Com¬ 
missioner in 1905 decided ex parte that there 
should, in such circumstances, be a hydrant 
within 500 feet to justify such levy. 


The case has been fully stated io the note 
of the Secretary of the Municipality, dated 
8th April 1911, in the note of the President 
(Deputy Commissioner) dated ISth April, 
and the note of the Legal Adviser of the 
Municipality, dated 2Qd May 1911, copies 
of which have been extracted from the 


Municipal file and are attached. 


would be that owners would, as a body, be 
forced to establish them, and it is general 
results that legislation has to keep in view. 
1 mention this argument as it is one of the 
main arguments of Major JStepheusou. 

“I think the arguraeuis for either side so 
considerable that I refer the point. I think 
it quite possible that the words *so situated 
that their occupiers can benefit by the works’ 
were imported to the Punjab Municipal Acts 
of 1391 and 1911 owing to the Madras ruling 
of 1879: the legislators being inclined to agree 
with the dissenting Judge. If this surmise 
were correct, then the intention of the Punjab 
Act would be that the Muncipality could not 
levy in a case like the one now referred. 
Pending the result of this reference, levy 
from Major Stephenson should be sus¬ 
pended.” 

With respect to this reference, we will pro¬ 
ceed to deal first with the judgment of the 


“The point, or a similar one, is most ex¬ 
haustively discussed in a Full Bench ruling 
of the Madras High Court in Q. E. Branson v. 
Municipal Gommissioners, Madrasil). This was 
a ruling of 1879, G.E. Branson being appellant 
against the Municipal Corporation of Madras. 


One of the Judges dissented. The decision 
IQ this ruling was that a Municipality could 
levy water-tax even within a division of the 
Municipality into which water supply system 
bad not been iutroduced. (The Madras 
Municipal Act was, however, there in force.) 


a M. 862 . 


Madras High Court, which apparently has been 
quoted by the Commissioner as the authori¬ 
ty on the point before us. It is, however, of 
no use to us in this case. It was a judgment 
regarding the terras of a particular Act, which 
Act is not in force in the Punjab, nor is the 
wording of the Puujab Act at all identical 
with that of the Madras Act nor is the point 
before us identical with the point before 
them. Their decision was in that case that the 
Act gave the Committee power to levy a tax 
quite independently of any corresponding 
liability on the part of the Committee and we 
know that this view has been taken in regard 



152 


INDIAN CASES. 



BHAGVANDA8 V. BURJOBJI. 

tr» cerl-ain Aofs of tlie Legislature in England 
of lare years. We have no reason to doubt 
that, the ruling of the Madras Court was, on 
the point before it, quite correct, but the 
point before ns is quite a different one. Sec¬ 
tion 44 provides that a tax may be levied upon 
buildings or lands so situated that their oc» 
cupiers may benefit by their works. A noti¬ 
fication by the Local Government, No. 535 of 
Stb December 18 7, indicates certain classes 
of persons as coming within the purview of 
section 44. We have to decide whether or 
not Major Stephenson comes within this cate¬ 
gory. That notification issued under sec* 
tion 45 of the Act, which, so far as we can see, 
is the only authority under which the Com¬ 
mittee could levy a tax of this kind. For 
purposes of comparison, we asked the learned 
Pleader for the Committee to point out to us 
under what further notification a tax of 5 
per cent., which we understand is levied upon 
houses which are connected up with the main, 
has been levied. But he is unable to produce 
any, and states that this tax is levied in ac¬ 
cordance with rules passed under section 
120-H, a section which we note was only im¬ 
ported in the Act in the year 1900, and appa¬ 
rently has no connectiou at all with the actual 
tax under discussion but provides for a charge 
being made for connections and plant. We, 
therefore, can get no assistance in interpreting 
the notification under di.scussion from any 
other similar notification. 

We find that section 44 provides that for 
certain purposes a tax,to be called a water.tax, 
may be levied upon buildings or lands which 
are so situated that their occupiers can benefit 
by the works. In the notification issued 
under section 45, it is provided that the tax 
should be levied at the rate of Rs. 2-8-0 per 
cent, on the rent of houses and buildings in 
the Civil Station of Lahore which are situated 
within 500 feet from the public water main 
and are not connected with it. 

We l.ave given the point our most careful 
consideration and we are unable to accept the 
contention of the Municipsl Committee that 
the occupier of a house is in a position to 
benefit by the works merely by reason that a 
closed water-pipe passes within 500 feet of 
his house. The interpretation placed upon 
the notification by the Commissioner, which 
we should have supposed would have been 
held bindirjg upon the Municipal Committee 
n It06, until reversed by competent authori* 


ty, seems to \in to be a reasonable one in its 
indention. We think that section 44 clearly 
means buildings or lands so situated that 
their occapires can derive benefit from the 
works as they stand, and not that by having 
further connections made and paying an ad¬ 
ditional tax, they can put themselves into a 
position to benefit. The section does not 
say that those are liable who can by taking 
connection get themselves into the position to 
benefit, but that- they are so situated that the 
occupiers can benefit from the works. No 
doubt, the words used in the notification are 
500 feet from the public water main, bnfc we 
think a reasonable and proper interpretation 
is, “the public water main from which water 
can be drawn” and not “public water main 
absolutely closed and from which no oue can 
benefit as it stands ” We do not kuow that 
the benefit can ba restricted to hydrants. 
There may be other methods by which oo- 
cupires could benefit, but it is not alleged 
that any such exist and we knojv that in this 
case the nearest hydrant is not within 500 
feet of Major Stephenson’s house. We hold 
that the principle laid down by the Commis¬ 
sioner of Lahore in his order, dated the 19tH 
May 1905, is correct, and that the Notifica¬ 
tion No. 585 of December 1897, does not 
justify the Committed in cUaming this rate 
from Major Stephenson, and we reply to the 
reference accordingly. 


BOMBAY HIGH COURT. 

ORiQiNAfi Civil Suit No. 272 of 1911. 

April 1, 1912. 

Present: —Mr. Justice Macleod. 

BHAGYANDAS PARASHRAM— 

Appellamt 

versus 

BURJORJI RUTTONJI BOMONJJ— 

Respondent. 

i’akka Adatia, position of—Suit hy Pakka Adatia 
irayorinj, defence of — Evidence—Sun'oxinding circum¬ 
stances —/nfe/ropntories, guesfions to he ashed. 

A palika adatia is a person who enters into a 
contract of employuieut with his coustituont tor 
reward. lie obtains instructions from his client 
what contracts to enter into. But, generaUy 
speaking, tho constituent is not concerned ^ with the 
method in which his instructions are carried out. 

In the Bombay Presidency, it isopen to the consti¬ 
tuent to prove, in a suit by the pakka adatia, that the 
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«oniraoba mado by tUo luttoi- woro wai^orinj? oou* 
tracts. 

A party relying on tlio ilolVnoo of wa^'orin^^ must 
prove tUatp at tUo tuuo tho was ontoroil iiiU), 

it was tUo oomiuou iutoutiou of liotli parties ui'itUor 
to give uoiM*oooivo doUvory. hat. moroly to pay or 
roooivo difforoucos uocordiug to tho markot-rato at tho 
duo date, lu ilotonaiaiag tho tiuostiou what was 
tho oommon intention of parties at (ho time of tho 
ooutvaul, the Co\irt can look to tlio surroumlin*;: eir- 
oumstances, as it hardly over oeonrs that there is 
direct ovidonce of a common intention to wagor. 

A party eookiug discovery by interrogatories is 
eutitlod to put ipiostions for the purimsc of extract¬ 
ing from his opponent information as to the facts 
material to tho questions between tliem, wliieh ho 
haa to prove on any issue raiseil between them, or 
for the purpose of securing admissions as to sneli 
facts in order that expense and delay may bo saved 
or to destroy his opponent’s case or to support his 

own case. . 

The mere fact that the questions would bo admis¬ 
sible in cross-examination of a w'itncss, does not mako 

them good as interrogatories. 

Interrogatories must not bo exliibiced unreason- 
ably or vexutiouslv, nor bo prolix, oiiprcssive, mi- 
necessary or scandalous. Nor should iutorrogatorics 
bs allowed which are sought to bo adinimstined 
obviously for the purpose of tishiug out a case. 

lu cases where tho defence of wagering has bcou 
set up, the party setting up this defence shou d not 
bo allowed to iutorrogato his opponent generally as 
to his business transactions apart from tuo particnlai 
transactions in suit, ft is manifestly unfair to com- 
pel a man to disclose his general dealings on tho 
chance that thereby his opponent may discover some- 
thing which will support his case. 

Mr. ^-ohertson^ for the Plaintiff- 

Mr./ardine. for the Defendant. 

JUDGMENT,—The plaintiffs filed this suit 

against the defendant in April 1911, 
that in June 1910 defendant requested them 
to act as his pakka adatias, that in conse¬ 
quence of such instructions they entered into 
contracts for the sale of large quantities of 
cotton and linseed which resulted m heavy 
losses. These they seek to recover from the 
defendant after giving him credit 
sum which, it is alleged, he deposited with 

them as margin money. 

The defendant pleads that he 
into cotton and linseed contracts with the 
plaintiffs as principals and that the common 
understanding between the parties was that 
no delivery was to be given or taken bat 
that, differences alcne should in lie 

denies that the plaintiffs acted as his pakka 

adatiae. 

On the 19th January 1911, the 
ant obtained leave to administer i^er- 

rogatories to the plaintiffs. T e 

the managing clerk of defendant s Solicitors 


supporting tho application states that in order 
to answer tlio questions, the plaintiffs would 
have lo leler to tlieir books and if tliose 
questions were put, to tliem in cross-examina¬ 
tion, a good ileal of tlie Court’s time would be 
wasted. 

Tile following five interrogatories were 
administered in pursuance of the leave bo 
obtained: — 

“1. Wliat were the daily cash balances from 
lat September 1910 to Ist October 1910 of 
the plaintiffs’ firm as appearing in their daily 
cash book:* 

“2. What were the daily bank balances 

during the ?amo period? 

How raanycontract.sdid the plaintiffs’ 
firm enter into for the sale and purchase of 
linseed in Samvat year 1964, Samvat year 
1965, and Samvat year 196G, and what 
quantity was agreed to be sold or purchased 
iu each case as per the said contracts? 

“d(5) Which o! the said contracts were 
purchased by you by actually weighing out 
and giving delivery and which by actually 
taking delivery on weighment? 

“4. In all these years from 1964 to 1966, 
what was the amount of linseed for April- 
May delivery and what for Bliadarwa deli¬ 
very ? 

“5. How many contracts for April-May 
delivery were performed by actual weighment 
of ready linseed and how many contracts for 
Bhadarwa delivery were so performed.?” 

The plaintiffs filed their answer on the 
29th February 1912. 

They objected to answering interrogatories 
1 and 2 on the ground that they had no pos¬ 
sible reference to the defences raised iu the 
suit. 

They objected to answering interrogatories 
3, 4 and 5 on the following grounds, that they 
were administered solely with the object of 
fishing out a case for the defendant and get¬ 
ting information of the plaintiffs’ general 
dealings and transactions, and their general 
business; that they were irrelevant to the 
issues to be tried and, in any event, could 
only be asked in cross-examination; that as 
the defendant admitted that his application 
was made expressly for the purpose of saving 
the time of the Court at the hearing, the 
plaintiffs now knew what questions the de¬ 
fendant-wished to ask, and would be ready 
with the answers from their books if the 
Judge at the hearing allowed the questions. 


154 


INDIAN CASES. 


[1912 


f^HAGVANDAS V. R?RJrDRJI. 

The defendant thereupon obtained a sum¬ 
mons on tlie 13?h March calling’ upon tlio 
plaintiffs to show cause why they sliould not 
fortliwitb fully ai.swer the inteirogfatories on 
the ground that they were relevant and mate¬ 
rial to his defence, and were neither tishing, 
nor made to annoy the plaintiffs. 

1 he first issue on these pleadings will l)e 
whether the plaiutilTs acred as pakha a<hitias 
for tlje defendant A pi'^kn ndatia has been 
ht'ld by tlio Court to be a person wlio enters 
into a contract of employment with his con¬ 
stituent for reward. The pikka adatia 
obtains instructions from his client what 
contracts to enter into, but, generally speak¬ 
ing, the cmstituent is not concerned with 
the method in which his instructions are 
carried oat. It would appear, liowevei’, that 
in the Bombay Presidency, it is open to the 
constituent to prove that the contracts 
made by the pakka adntia were wagering 
contracts. So the issue of wager will 
arise whether the plaintiffs contracted 

direct wirh the defendant or acted as his 
pnkka adtitias. 

According to the decisions of the Court, 
a party relying on the defence of wagering 
must prove that at the time tlie contract 
was entered into, it was the common inten¬ 
tion of both parties neither to give nor 
receive delivery, but merely to pay or receive 
differences according to the market*rate at 
the due date. The Court, iu determining the 
questions what was common intention of the 
parties at the time of the contract, can look to 
the surrounding circumstances, a.s it hardly 
ever occurs that there is direct evidence of 
a common intem ion to wager. Each party 
hopes to win, and it is only when the due date 
has arrived and it is apparent which party 
Iras lost, that tlie looser sets up the defence of 
wagering. He is always ready to swear he 
was wagering, he has to prove that his op- 
poiiGut wfts ljk6wi.^e wRg^srinp. 

Now, surrounding circumstances’is a very 

loose expression and it is qiite impossible to 
fore.see what questions will be allowed ’oy the 
Judge at the hearingto be put to the plaintiffs 
m cross-examination. The party seeking 
discovery by interrogatories is entitled to put 
questions for the purpose of extracting from 
his opponent information as to the facts mate- 
rial to the questions between them, which 
he has to prove on any issue raised between 
them, or for tho purpose of securing admis¬ 


sions as to such facts in order that expense 
and delay may be saved, or to destroy his 
opponent’s case, or to support his own case. 

The mere fact that the questions would be 
admissible in cross-examination of a witness 
does not make them good as interrogatories. 
Interrogatories must not be exhibited un¬ 
reasonably or vexatiously, nor be prolix, 
oppressive, unnecessary or scandalous. Nor 
should interrogatories be allowed which 
are sought to be administered obviously for 
the purpose of fishing out a case. 

It may be difficult to decide where the line 
IS to be drawn between interrogatories 
which should be allowed to be adminis¬ 
tered, and those which are prolix, vexa¬ 
tious or fishing, but in cases of doubt, 
it is advisable to leave the questions to be 
put at the hearing. I have hitherto, in 
cases where the defence of wagering has 
been set up, refused to allow the party 
setting up this defence to interrogate his 
opponent generally as to his business transac¬ 
tions apart from the particular transac¬ 
tions in suit, on the ground that it is 
manifestly unfair to compel a man to 
disclose his general dealings on the chance 
that thereby his opponent may discover 
something which will support his case, and I 

am not disposed to decide differently on this 
summons. 

The plaintiffs are asked to disclose their 
daily cash balances and daily bank balances 
f»om the 1st September 1910, till the Ist 
October 1910, to disclose the whole of their 
contracts for the sale and purchase of linseed 
during these specified years with the parti¬ 
culars of each contract, the quantity agreed 
to be sold or purchased in each contract and 
how each contract was performed. 

■. Further, they are asked what was the total 
amount of their linseed contracts for April- 
May and Bhadarwa deliveries and how many 
contracts were performed by actual weigh- 
meat. 

i presume that the defendaut hopes to 
discover that the plaintiffs* cash and bank 
balances in September to October 1910 were 
so small, and that the contracts for linseed 
during the years 1965 to l!r66 which were 
performed by actual weighment, if any, were 
80 few, that the Judge at the hearing will 
find those are surrounding circumstances 
which prove the intention of the plaintiffs 
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in the contracts in question was merely to 
pay or leoeive differences. 

In the General Sioc^ Exchange v. Bethell, 
( 1 ), the plaintiffs sued on the balance of 
accoant on stock exchange transactions. 
The defendant pleaded that the plaintiffs 
had nob bought and sold stocks as authorized 
by him and sought to obtain particulars of 
the dates of the purchases and sales and the 
names of the persons to or from whom 
the shares had been sold or bought and 
of the amounts paid by the plaintiffs on his 
behalf and the mode of payment of such 
money. 

The Judge in Chambers refused to order 
tbe plaintiffs to give further and better 
answers to interrogatories administered 
to them. In appeal, Manisty, J., said that 
the appeal must be dismissed as the order 
asked for by the defendant was a mere 
attempt to gefc bold of some technical 
defence to the action. Mathew, J., concurring, 
said that the only effect of allowing the 
appeal would be to delay the trial and 
to make an order oppressive to the plain¬ 
tiffs. 

In Petre v. Sutherland (2), the plaintiff, 
a stock broker, sued the defendant, his client, 
for the balance of an account. The defend¬ 
ant who had had dealings with the plaintiff 
for fifteen years, claimed to have the accounts 
re-opened for the whole of that period, and 
with that view io be allowed to examine the 
plaintiff’s books for that period. It was 
held by the Court of Appeal that the 
discovery would be useless, unnecessary and 
oppressive. The defendant was dealing for 
differences and had taken moneys, but when 
he was sued for losses, he sought to set up 
a technical defence and to obtain that 
discovery to assist him. Bowen, L. J., 
observed that the power of discovery was 
too oftoQ ftfbusod and its 6 X 0 rci 8 O was a 
matter of dUoretion. Oq the other haod, in 
the Universal Stock Exchange Go. v. Orowther 
(3), the defendant, who was disputing a 
claim by his stock-brokers on the balance of 
an account for dealing in shares, was allowed 
to interrogate the plaintiff's as to whether 
they had, if they acted as brokers, at any 
time in their possession, or were the owners 

(1) (1886) 2 T. L, R. 683. 

(2) (1887) 3 T. li. R. 276. 

(8) (1892) 8 T. L. R. 650. 


of, and were entitled to, the various stocks 
which Miey claimed to have bought on behalf 
of tbe ddfendattt, In the account, the same 
shares appeared to liave been bought on one 
side and stdd on tlie other, and for that reason, 
the interrogatory was allowed. 

In this case, however, tlie interrogatories 
relate not to tlie particular transactions on 
which the plaintiffs sue but to their general 
dealings and the decision in Petre v. Suther¬ 
land (2) seems directly in point. 

In ray opinion, therefore, the summons 
should be dismissed. Costs reserved to the 
hearing. 

The defendant appealed. 

On the 20t.h August 1912, the Appeal 
Court (Scott, C. J., and Chandavarkar, J.) 
confirmed the order with costs. 

Attorneys for the Plaintiffs: Messrs. Tijahji 
.y Go. 

Attorneys for the Defendant: Messrs. Mulla 

Midla. 


CALCUTTA HIGH COURT. 
REGUi>AB Civil Appeals Nos. 173 and 148 

OF 1910. 

July 23, 1912. 

Prese»^: — Sir Ashntosh Mookerjee, Kt., 
Judge, and Mr. Justice Beachcroft. 
PROSONNO KUMARI DEBI— Petitioner 

—Appellant 
versus 

RAM CHANDRA S*NGHA and others— 
Opposite Party—Respondent. 

Appeal—McmorandiLHi of appeal not uccompanied bij 
copy of decree appealed ngainst, though decree was in 
existence when appeal filed—Copy of decree giveji to 
Vakil hut notfded—Sahseqiient death of Vakil—Appeal 
ordered to be admitted after time—SuOicicnt cause — 
Limitation Act of L877J, s. 5—Letters of Adminis¬ 
tration—property—Whether Letters should be 
granted where no estate to be administered—Device to 
secure decision on contested question of title, 

The omissioa to file a copy of the decree appealed 
against, along with the memorandum of appeal, is a 
fatal defect, and the Court has no power under tho 
Code to exempt the appellant from producing a copy. 

Hem Chandra Bakshi v, Jadab Chandra Balcshi, 
I7 Ind. Cas. 99; 16 C. L. J. 116 and Binapani t. 
8ashi Bhushan 8inha, 17 Ind. Cas. 119; 16 C. L. J. 133, 
relied upon. 

Whore an appollau.t obtained a copy of the decroo 
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to be ap|)eiiled agaicst ami made it over in proper 
time to a Vakil u lui filed tl>e appeal, but by mistake, 
the precise n iturc of wl.ich could not be explained as 
t!io Vakil liad since then died, the copy was not lilcil 
with tiie niemoranduin, the Hi^h Court, at the time of 
the liearin.a’ of the appeal, accepted iho copy of the dec¬ 
ree by extondin't the time fur filin'^ t!m appeal under 
suction 5 of the Limitation Act 

Where there is no estate which stands in need of 
administration, no snj'i'estion that any creditors Ijavo 
to be paid oi' any debts due to the estate have to be 
collected, and an application for i.otters of Adminis¬ 
tration is a transparent device to seeiiro from tlie 
Probate Court a decision upon a contesteil (juescion of 
title to the estate, tfiere is no occasion for tlie grant of 
Letters of Administration. 

jytkslnni Naruin Chnitcrjcc v. Xttii'lri Rnnl, ^ Ind. Cas. 
2S7; U C. L. .1. 116; Chundm Chnniihm-ij v. B<ii- 
Ixunflin Xdth, 5 Ind. Cas. R95; 14 C. \V. X. 403; 15 C. L. 
J. 3Uo and Par^anin v. Hnri Chtran, 10 Ind. ('as. oSS, 
referred to. 


Appeal from the decree of the Di.strict 
Judge of Bankura, dated January lOth, 1910. 

B.abus Ram Chandra ]Ia)umdar, Bira} 
Mohan Mnjtimdar, AmarC'idra Nath Bars and 
Ilari Bhushon Mtikherji, for the Appellant. 

Babns Diva} ha Nath Chnkravarti, Divarka 
Noth Milter, Manmotha Nath Mukherji, Satat 
Kumar Mitra and Hira Lil Sanyal, for the 
Respondents. 

JUDGMENT.—This appeal is directed 
against a decree whereby Letters of Admi¬ 
nistration, in respect of the debuttar properties 
of the Bishunpur Raj, have been granted 
to the respondent, to coobinae during the 
minority of her son. The properties were 
admittedly in the pos.se.<Jsion of Raja Ram 
Krishna Siugha down to 1889, when he died 
leaving two widows, the senior Rani Dhaja- 
moni and the junior Rani Prosonno Kumari. 
Upon his death, Rani Dhajarnoni became the 
shebait and managed the properties till 
1892 when she died. It is alleged that, 
shortly before her death, she executed 
in 1891 an arpannama or deed of gift 
in favour of one Nilmoni Singh, who was 
thus constituted the shebait of the debuttar 
propfirties. This nrpannnma has nob been 
produced or proved in this case, and the 
Court is, therefore, not in a position to pro¬ 
nounce any opinion upon the question of 
the execution of the alleged deed of gift by 
Rani Dhajarnoni and its true legal effect. 
It is stated, however, that upon the death 
of Rani Dhajarnoni, Nilamoni Singh became 
the shebait and managed the properties 
till 1903, when he died, leaving a minor son, 
Bam Chandra Singh, and a widow, Chura- 


raoni. On the Isfc January 1909, Chnra- 
moni applied for Letters of Administration, on 
belialf of her infant son Ram Chandra Singh, 
in respect of the debuttar properties. The 
application was opposed by Rani Prosuono 
Kumari, the junior widow of Raja Ram 
Krishna Singh, and in her turn, she applied 
on the 1st April 1909 for Letters of Admi¬ 
nistration to that very estate. The District 
Judge has taken evidence and has come to 
the conclusion that the title of Raui Pro- 
sunno Kumari has been extinguished by 
lapse of time, as the properties were in the 
possession of Nilmoni Singh from the time 
of 'he death of Raui Dhajarnoni in 1892 to 
the time of his death in 1903 In this view, 
the District Judge has granted Letters of 
Administration to Churaraoni for the benefit 
of her minor son, to continue till the latter 
comes of age. The District Judge has also 
dismi.ssed the application for Letters of Admi¬ 
nistration by Rani Prosunno Kumari. The 
present appeal has bsea preferred by Rani 
Prosunno Kumari against the graut of Letters 
of Administration to Churamoni. 

A preliminary objection has been taken 
to the hearing of the appeal on the ground 
that the memorandum is not in conformity 
with the provisions of the Code of Civil 
Procedure, inasmuch as a copy of the decree 
was not attached thereto. It has not been 
disputed on behalf of the appellant that this 
is a fatal defect and that the Court has no 
power under the Code to exempt the ap¬ 
pellant from the production of a copy of the 
decree against which the appeal is preferred. 
[Hem Chandra Bakshi v. Jadah Chandra Bakshi 
(1) Binapani Debiv. Sashibhusan Sinha (2)]. 
An application has, however, been made on be¬ 
half of the appellant to the effect that a certi¬ 
fied copy of the decree may now be received 
and allowed to be attached to the memorandam 
of appeal. It is competent to the Court to 
make an order of this description, if it is 
satisfied that the discretion vested in it 
under seciion 5 of the Limitation Act should 
be exercised in favour of the appellant. It 
has been explained in an affidavit that the 
copy of the decree now tendered was ob¬ 
tained before the appeal was lodged in this 
Court, that it was made over in proper time 
to the learned Vakil who filed the appeal 

(1) 16 C. L. J. 116i 17 Ind. Oas. 99. 

(2) 16 C. L. J. 133; 17 Ind. Cas. 119. 
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butt that> by a raisl'uke, the preoise nature 
of whioh cannot now be explained as the 
learned Vakil ha^ ainoe then died, the dec¬ 
ree was not attaolied to tlie niemorandum of 
appeal when it was tiled. We are of opinion 
that the appellant ought not to suffer by 
reason of what was very possibly an acci¬ 
dental mistake or oversight on the part of 
her Vakil. We, therefore, grant the appli¬ 
cation for extension of time and direct that 
the copy of the decree now produced be 
aooepted and attached to the meraorandiim 
of appeal. We may add that a similar order 
was made by this Court in the case of Stiria 
Kant Roy Ghoiolry v. Bihari Bholliachya (3). 

The question next arises, whether the 
order for grant of Letters of Administration 
ought to have been made. In our opinion, 
it is obvious that the order cannot be sus¬ 
tained. In fact, this case illustrates how 
statutory provisions may be abused and mis¬ 
applied in a manner never contemplated by 
their framers. Tiie application of the res¬ 
pondent to the Court below purports to bs 
one for Letters of Administration iu respect 
of debuttar properties, hub there is maoifeslly 
no estate which stands in need of adminis¬ 
tration. Even if it be assumed, as was held 
in the case of Ranjit Singh v. Jag-mnath Pro* 
sad Qupta (4), that Letters of Administration 
may be granted in respect oi dsbuttar pro¬ 
perties in certain events, though the contrary 
view was indicated in Jih Lai Oir v. Jaga Mohan 
OiV(5), there is clearly no occasion for a grant 
here. There is no suggestion that any credi¬ 
tors have to be paid or that any debts due 
to the estate have to be collected; in fact, no 
foundation is laid for a possible theory that 
the estate really needs what is technically 
meant by administration. This is confirmed 
by what we have already stated, namely, 
that Nilamoni Singh died in 1903 and the 
present application was not made till six 
years later; prima facie^ therefore, there is 
no estate of which administration can be 
granted. But we may add that we are nob 
satisfied that this is at all a case under sec¬ 
tion 37 of the Probate and Administration 
Act of 1831. That section provides that 
where a person dies, leaving properties of 
which he was the sole or surviving trustee 

(8) (1910) R. A. No. 86 of 1908. 

(4) 12 0. 876. 

C6} 160. W. N.798i 16 lad. Oae. 463. 


or in which lie had no beneficial interest on 
his own account and leaves no general repre¬ 
sentative or one w'jo is unable or unwilling 
to act ns such, Letters of Administration 
limited to such property may be granted to 
the beneficiary or to some other person on 
his belialf. It has not been proved that the 
infant, on whose behalf the application has 
been made, is a beneficiary within the mean¬ 
ing of section 37 and tlie ca.se thus falls 
within the rule recognised in Jib Lai Oir v. 
Jagnn Mohan Gir (5). We are further of 
opinion that the application for Letters of 
Administration in this case is a transparent 
device to secure from the Probate Court a 
decision upon a contested question of title to 
the (iehnttar properties. But, as laid down in 
L ikshmi Nurain Chdtferiee V. Nanda Rani Debi 
(jb)\LnUt G.handrn Ghowdhnry^, Baikuntha Nath 
Ghnudhti (7) and Parsania v. Hari Oharan{S)^ 
the Court will nob allow the provisions of 
the Probate and Administration Act to be 
misipplied for such a purpose. If there is 
any controversy between the parties as to 
the shebaitship of the disputed properties, 
they must seek for its decision in a title suit 
properly framed for the purpose. 

The result is. that this appeal is allowed, the 
decree of the District Judge set aside and the 
application dismissed. 

It is conceded that the other appeal (Regu¬ 
lar Civil Appeal No, 148 of 1910) stands on 
precisely the same footing. In that appeal, 
however, the decree of the Court below will 
be affirmed and the application for Letters of 
Administration will stand dismissed. There 
will be DO order for costs here or below, in 
either of these cases. 

Appeals allowed. 

(6) 3 Inch Cas. 287; 9 C. L. J. 116. 

(7) 5 lad. Cas. 395; 14 C. W. N. 463; 15 C. L. J. 305. 

(8) 16 Ind. Cas. 588. 
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MADRAS HIGH COURT. 

SsnoND Civil Appeals Nos. Ti31 and 133-t 

OF 1910. 

September 11, 1912. 

Present:— 'Mr. Justice Sundara Aiyar anl 
Mr. Justice Sadasiva Aiyar. 

In No. 1 31. 

BASAVESWARASWAMI. bt DHARMA- 
KARTHA ASPADLI PANCHAPPA— 

Appellant 

In No 13-^4.. 

HAVALIGI HUS:iAIN SAHEB-Appeliant 

venus 

1 The BELLARY MUNICIPAL COUNCIL 

2. The SECRETARY of STATE fob 
INDIA IN COUNCIL, REPiiE^ENrEO by the 
COLLECTOR of BBLLARV— Respondents. 

Streets and drains in ilunidijal tou n.< -Oivnershtp jn 
Government—Right of Muniaiyditij vesting m 
Municipality hy statutory prorisions—Construction 
hj house oivner of pial over drain—Adverse posses^ 
giQj, — Prescriptive right — Limitation -- Friinguish- 
inert of title in Municipality after 12 years—hn- 
croachment—Right of Municipality to remove pial- 
Madras District Municipalities .\ct (il'o/1884), s. 108 

rmyer for declaration, granting of— 

Subsidiary reliif. . . ,r • • i 

The streets an«l the drains tlicrein in Municipal 

towns ato vested in the Municipalities by Govern¬ 
ment for purposes for which they were constituted. 
Their ri^ht is not a mero right of casement, but 
a spccia? kind of property in the site previously 
unknown to the law, but created by statute. 

Snndarnm Iyer v. The Municipal Corporation of Ma. 
dma and the Secretary oi State for India tn Council, 
25 M. 635; 12 M. L. J. 37. Rolls v. IV.sfry of Sj. George 
the Martyr Southivark, 14 Ch. D. 785 at pp. 795,796; 43 
L. T. 140; 28 W. R.807;44 J. V. 6S<.»; 49 L. J. Cli. 601, 
Municipal Council of t^ydney v. Young, (1898) App. 
Cas. 457; 67 L. J. P. C. 4f'; 71 L. T. 365; 46 W. R. 561, 

referred to. . 

Though the Municipalities cannot give up the 

rights of the public in the streets or affect their 
r?"ht of way by any act of their own, it would 
not affect the capacity of a person in hostile pos¬ 
session to acquire rights which would affect the 

public* . 

Iftd/und Rnilwaij Co. v. Wright, (1901) 1 Ch. 738; 

70 *L. J. Ch.411; 49 W. R.474; 81 L.T. 225; 17 T. L. 

R. 261 , referred to. 

Although the soil may belong to one person, 
another person may be the owner of a building above 
the soil, and the right to occupy a portion of the 
space above the soil may be acquired by limitation. 

Laybourn v. Grullcy,\W92) 2 Ch 53; 61 L. J. Ch. 
352; 40 W. R. 474; Bevati v. London Portland Cement 
Co.,’Ld., 67 L, T. Gl5s 3 R. 47: Mohan Zal Jechand v. 
ylwVni Lai Bechardas, 3 B. 174, referred to. 

The construction of a pial over a drain by a house 
o'vner in front of his house is a user by him adverse 
t,. the Municipality and 12 years’ adverse enjoyment 
(before 19Uv)! extinguishes the right of Municipality 


to the space of the pial, and 60 years’ adverse enjoy¬ 
ment extinguishes the rights of the Government. 

The Municipality, however, has the right under 
section 16S (1) of the District Municipalities Act, 
the statutory right to demolish the pial as ‘an 
encroachment,’ notwithstanding the existence of a 
prescriptive title as against it and Courts have no 
jurisdiction to restrain the demolition by an injuno* 
lion. 

Where plaintiff sought to have it declared 
that he had acquired a prescriptive right to the 
site of a pial built by him over a drain and for an 
injunction restraining the Municipality from de¬ 
molishing it: 

Held, that the Court would not grant him the 
declaration, though he succeeded in establishing 
his prescriptive right to the site, as it was only 
subsidiary to tlie substantial relief asked for, lu’*., 
injunction, which could not be granted. 

Second appeal against the decree of the 
Subordinate Judge of Bellary, dated 7th 
April 1910, in A. S. Nos. 2 and 18 of 1907, 
respfctively, preferred against that of the 
Court of the District Munsif of Bellary, in 
0. S. No 3 . 135 and 174 of 1905, respective¬ 
ly- 

Mr. J. G. Adorn, for the Appellant. 

TheHon’ble Mr. L. A. Qotindarogava lytr, 
for let Respondent. 

The Hon’ble Mr. T. V. Seshegiri Iyer, for 
2nd Respondent. 

JUDGMENT. 

SoNDARA Aiyar, J.—This is a suit by the 
owner of a house in Bellary for a declaration 
of his right, to a pial and for restraining the 
Municipal Council of the town from removing 
it. At the instance of the Municipal Council, 
the Secretary of State for India in Council 
was made a party to the suit. The plaintiff s 
case was that the pial belonged to him and 
that the Municipal Council had, therefore, no 
right to remove it as it threatened to do. 
The Council denied the plaintiff’s right to 
the site of the pial and the Government set 
up its ownership to the site. The issues 
framed in suit raised the questious, how long 
the suit pial was in existence, whether the 
plaintiff acquired a prescriptive title to the 
site of the pial, if he was not the original 
owner, and whether the Mnnicipality was 
entitled to demolish it. 

Both Courts have found that the street was 
dedicated to the public by the Government. 
The houses were built on sites originally be¬ 
longing to Government, which it gave 
to the people when they were compelled to 
remove from houses occupied by them within 
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tbe fort of Bellary. The lower Court 
ftlao found that the land over which the pial 
stands was not part of the plaintiff’s house. 
These finding's are binding; on us in second 
appeal. It has also been found by the lower 
Courts that the pisl wns constructed about 
the year 1883 or 1SS4, that prior to its con- 
atruotion, there were loose slabs of stone 
■which were used for the purpose of vending 
■various articles but that the Municipal ser¬ 
vants nsed to remove these slabs when neces¬ 
sary for the purpose of repairing the drain. 

It was argued before us that the plaintiff’s 
possession must be taken to date from the 
time when the loose slabs were in existence; 
but, having regard to the fact that the slabs 
used to be removed when the Municipality 
wished to do so, it is not possible to regard 
the plaintiff’s possession as having been effec¬ 
tive until the present pial was constructed in 
1883. If the Municipality bad the right to 
the space above the drain up to the portion 
occupied by the plaintiff, its right to posses¬ 
sion was not disturbed in an effective manner 
by tbe use of the loose slabs of stone. From 
1883, however, tbe plaintiff must be taken to 
have obtained an effective and exclusive pos¬ 
session of the pial. The learned Pleader for the 
Municipal Council argued that this possession 
was not adverse to the Municipality, inasmuch 
as, for the purposes of its functions, it was 
not necessary for the Municipality to use the 
site of the pial. This contention I am en¬ 
tirely unable to accept. According to the 
decision in Sundaram Iyer v, The Munictpul 
Oorporntion of Madura and the Secretary of State 
for India in Council (1), the street, which on 
the findings must be taken to include the 
drain, was vested in the Municipality for the 
purposes for which the Council was consti¬ 
tuted. Their right was not a mere right of 
easement, according to the view adopted by 
the learned Jndges who decided that case, 
bat was a special kind of property in the site 
previously unknown to the law but created 
by statute. This was also the view 
adopted by James, 1 j. J.» in Holts v. Vestry of 
St, George the Martyr Southwark (2). See 
also the judgment of Lord Morris in Municipal 
Council of Sydney y. Young (3). Sundaram 


(n 26 M. 836; 12 M. L. J. 37. ^ ^ 

(2) (1880)14 Ch. D. 785 at pp. 793, 790; 43 L. T. 
140; 28 W. R. 867j 44 J. P. 680; 49 L. J. Ch. 691. 

(31 ( 1808 ) App. Oafi. 457 » 07 L. J. P- C, 40 ; 711 ^. T . 
366; 46 W. B.. 661. 
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Iyer v. The Municipal Council of Madura and 
the Secretary of State for India in Council (1), 
regards a Municipal Council as having a right 
both to the surface of the street and to a por¬ 
tion of the soil beneath and the space 
above so far as would be necessary for the 
discharge of its functions as the authority 
bound to maintain, protect and repair the 
road. If, then, the Municipality was the 
owner of the site occupied by the pial in 1883, 
it must be taken to have been dispossessed 
by tlie plaintiff when he constructed the pial. 
Tlie rights to possession would be extinguish¬ 
ed when, according to the Limitation Act in 
force, a suit for possession instituted by it 
became barred. As the law stood before 1900, 
the time witlun wliich the Muncipality could 
institute such a suit was twelve years, la 
1895 or 1896, therefore, the Municipal Coun¬ 
cil’s right to the site of the pial became ex¬ 
tinguished and the rights of tbe public inci¬ 
dental to their right of way also became ex¬ 
tinguished according to the view taken in 
Sundaram Iyer v. The Municipal Council of 
Madura and the Senetary of State for India in 
Council (1). Although it was not open to the 
Municipality to give up the rights of the pub¬ 
lic or to affect the right of way possessed by 
the public by any act of their own, that 
would not affect the capacity of a person in 
hostile po.ssession to acquire rights which 
would affect the public. See the judgment of 
Byrne, J., in Midland Railway Co. v, Wright 
(4L A similar principle applies in other 
cases. Thus, a trustee cannot alienate trust 
property except in certain circumstances, but 
a person can acquire aright by limitation to 
tru.st. properties by adverse possession. Simi¬ 
larly, the trustee’s ofiBce itself is extra commer^ 
cium but tbe right to it may be acquired by 
limitation. Mr. Goviudaraghava Iyer drew 
attention to an observation of Bensou, J., in 
Sundaram Iyer v. The Municipal Council of 
Madura and the Secretary of State for India in 
Council (11, in support of hie argument 
that the possession of the plaintiff was not 
adverse to the Municipality so long as the 
Council did not require the site for the dis¬ 
charge of its function. But the question 
whether possession was adverse or not, does 
not depend on the needs or requirements of 
tbe owner, but on the character of the occu- 

(4) (1901) 1 Ch.738; 70 L. J. Ch. 4llj 49 W. E. 474; 

84 L. T. :i26i 17 T. L. E, 261. 
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pation of the person in possession. It may, 
no doubt, be held that fugitive or unimport¬ 
ant acts of possession, would not be sufficient ¬ 
ly effective to make the possession adverse 
and that the license of the owner may be 
implied in such cases. Hut I cannot conceive 
what could be more effective occupation than 
building up the pial and occupying it exclu¬ 
sively. It must bo taken to be now well es¬ 
tablished that, although the soil may be in 
one person, another person may be the owner 
of a building above the soil and that the 
right to occupy a portion of space above the 
soil may be acquired by limitation. See 
Lightwood’s Time Limit on Actions, pages 17 
and 18 and Laybourn v. Gridley (5). In Mid’ 
I'lnd Railwfiy Co. v. Wngh((4}), it was held that 
the right to surface level over a tunnel couM 
be acquired by prescription, in Bevanv, The 
London Foitiand Cement Company Limited (6), 
it washeld that the rightto atunnelitselfcould 
be acquired by adverse possession. A similar 
view was held in Mohan Lai Jeckand v. 
Amrat Lai Rechaidas (7) by a Bench of which 
West, J. was a member. It must, therefore, 
be held that, as against the Municipal 
Council, the plaintiff acquired a right to 
the pial by limitation on the expiration 
of 12 years from 1883 or 1884. I must 
observe that the view, taken in Sundaram 
Iyer v. The Muniripnl Council of Madura 
and The Secretary of State for India in Council 
(1), that the right of a Municipal Council by 
virtue of streets vesting in it includes the 
right of possession, was not questioned by 
any of the parties during the arguments. 
If the Municipal Council had no right to 
the possession of the space above the drain 
but only a right of user for the discharge of 
its functions with respect to the drain, the 
plaintiff’s position would even then not be 
worse, for, as the person in possession of the 
pial, he would have a right to it as against all 
but the true owner, namely, Government in 
this case ; and the Municipal Council wonld 
have no right to interfere with his posses¬ 
sion or to demolish the pial. So far, then, 
as the right of ownership is concerned, the 
plaintift’s right must, be taken to be establish¬ 
ed as against the Municipality. As against 
Government, however, the plaintiff has not 

(5) (1892) 2 Ch. 53; 61 L. J. Ch. 352; 40 W. R. 
474. 

(6) (1893) 67 L. T. 615; 3 R. 47. 

^7) 3 B. 174, 


succeeded in establishing a title. The 
presumption of title arising from possession 
is of no use to the plaintiff in this case, 
because it has been found that the ownership 
of the site of the drain belonged to Govern¬ 
ment before the plaintiff took possession 
of the site of the pial. Until 1883, either 
the Government or the Municipality must 
be taken to have been in legal possession 
on the site ; and the plaintiff has not been 
in possession for a period of 30 years so as 
to acquire a title by limitafion as against 
Government. 

The next question is, whether the plaintiff 
is entitled to an injunction restraining the 
Municipal Council from removing the pial. 
That question depends on the construction 
of section 168 of the District Municipalities 
Act. The right of the Municipal Council 
to the drain has not been affected by the 
acquisition of title to the pial by the plain¬ 
tiff. According to section 168, the Munici¬ 
pality is entitled to “ cause any projection, 
encroachment or obstruction made against 
or in front of any land in any public street 
to be removed or altered as they think 
fit. ” Now, the pial must be regarded as an 
obstrucfion made on land in the public street. 
As it appears that the pial is only three feet 
above the drain, it must be regarded as an 
obstruction of the drain in the street. The 
light of the Municipal Council to remove 
an obstruction does not depend on its title 
or right to the possession of it, as is clear 
from clause 3 of section 168, which entitles 
a person lawfully erecting an obstruction 
to reasonable compensation for the removal. 
The right to remove is given in the interests 
of the public to prevent encroachment on 
the public roads and is not dependent 
on the Municipal Council’s ownership. The 
injunction must, therefore, be refused. No 
claim was made in the plaint for com¬ 
pensation, nor does it appear whether the 
pial itself had been removed at the date of 
the suit; it does not even appear whether 
it has been removed now. It was argued 
by Mr. Sesbagiri Aiyar, who appeared for 
Government, that the Munioipftl Oonncil 
had received the sanction of (Jovernment 
for the removal of the pial and had, there¬ 
fore, the right to remove it, but the Mnnici- 
pality did not set up the plea that its act 
was justified by the orders of Govemment. 
Nor does it appear in what capacity, if ali 
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rU, GoveromeTifc sanofeioned the removal. 
I oonaider it somewhat extraordinary that, 
after allowinjc the plaintiff to onsbruot and oc- 
oapy his pial for nearly aqaarter of a oentary, 
the Municipality should claim to remove it 
without any o:>mp6asatioQ, and I take leave 
to doubt whether the Government W()ald 
sympathise with and authorise such conduct 
on the part of the Council. As the prayer 
for a declaration of title was only incidental 
to the substantial relief asked for, namely, 
iniunotion, no declaration can be grranted in 
this suit as aj^ainst the Municipality The 
second appeal must, therefore, be dismissed 
with 2nd respondent's costs. 

Second Appeal No. 1334! follows, 

Sadasiva Aiyaii, J. —The plaintiff is the 
appellant before us. The finding of the 
lower Court is thafc he had been in posses¬ 
sion of the pial in front of his house for 
only 25 or 30 years before the suit. This 
pial is built so as to cover the Municipal drain 
and is 3 feet high from the road level, 
the drain being Ij feet in width The 
lower Appellate Court fouod that the plain- 
tiff has not acquired a prescriptive title 
to tlie land over which the pial iu question 
projects either against the Bellary Municipal 
Council in whom the street and the drain 
sites were vested or against the Government 
and hence dismissed plaintiff's suit which 
was brought for an injunction against the 
Bellary Municipal (.'ouncil to restrain them 
from removing the pial as an encroachment 
on the drain and road. 

I shall first shortly consider the question 
whether the drain and the road over which 
the pial is built belong to the Municipal 
Council or the Secretary of State or 
both. In The Municipal Gommis'iioners for the 
Gity of Madras v. Sarangapani Mwleliar (8), 
Collins, C J., and Parker, J., state as follows:— 

The Bnglish maxim ‘once a highway 
always a highway* is based on the theory 
that the property in a highway is in the 
owner of the soil subject to an easement in 
favour of the public. In the case before us, 
this legal fiotion peculiar to English Law 
cannot arise ; for (here is no question of 
any easement whatever The street itself and 
the soil thereof is vested in the Municipality 
in trust for the public. Both are united in 
the same person, that is, the‘proprietor,’* and 
then they held that the defendant acquired 

(8) 19 M. IH 


a perfect title to a part of the road sife 
whioi) had been encroached upon by him 
more than 12 years hefare the suit " broiiglit 
by the Municipal Commi.ssioiiers of the Oity 
of Madras to eject him from (he encroached 
site. In that case, the learned Judges further 
stated that when the Crown has once cjdod 
property to an individual or Corporation, the 
grantee of the property stands in respect of the 
property granted in the same position as any 
other proprietor,'* i. e , they clearly held that 
the Government Inst all right of proprietor¬ 
ship in the street and the drain sites adioiniag 
the street after they had once vested it in the, 
Munir.tpnlifi/.'* Next, we come to the case 
in !:iundrnm. Iyer v. The Municipal Council 
of Madura and the Secretarij of State for India 
in Gouneil (1), where Bashyam Iyengar, J., 
dissented from the above decision in The 
Municipal Commissioners for the Oity of Madras 
V. Sarangapmi Mudaliar (8) and introduced 
all the fine distinctions known to English 
Law and held that the Municipal Council 
did not become, by the vesting of the street 
and the drains in it, the full owner of the 
site or soil over which the street exists, that 
it did not own the soil from the centre of 
the earth usque ad caelum and that it had 
only the right to manage and control the 
surface of the soil and so much of the soil 
below and of the space above the snrface as 
was necessary to enable it to adequately 
maintain the street as a street. With tho 
greatest deference, I might be permitted (o 
express some regret that the omplications 
known to English Law were thus iotro- 
dneed into this Presidency throughout this 
judgment of Bashyam Iyengar, J. The 
result has been, as pointed out by that very 
learned Judge himself, that there sprang 
up a sort of divided ownership between the 
Municipal Council and the Secretary of 
State, that there has been introduced different 
periods of limitation as against the Municipal 
Council and as against the Secretary of 
State and that, further, “the curious result ” 
of the new Article 140 A of the Limitation Act, 

1 V of 1908, w)uld be that, on the expira¬ 
tion of 30 years from the date of the dis¬ 
possession of the Municipality, the Crown 
will have the land freed from the burden of 
the highway, both the Municipality and tho 
man who had been in possession adversely 
to bhe Municipality losing all their rights. 
However, it is probably now too late to 
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go back on these distinctions which were 
based upon the view of the English and 
Scotch Law that the site of public highways 
is presumed to be in the conterminous 
proprietors and that they merely allow the 
public to impose a servitude upon the high¬ 
way, a view which need have no place in a 
country where porambokes, streets, streams, 
water etc., almost invariably belong to 
Government till a private person is able to 
acquire a title by grant or prescription. 

The plaintiff has acquired the right as 
against the Municipality in the present case 
to have the pial filled over to the drain 
site by enjoyment for 12 years, (which was 
the period for the perfection of title by 
prescription even against a Municipality 
before the amending Act of 1900 was 
passed), for his adverse possession against 
the Municipality of this stratum of space at 
the height of 3 feet over the level of the 
drain began about 1880 and the 12 years’ 
possession was completed in 1892 ; Mohanlal 
Jechand v. Amratlal Bechardas (7) and 
Batnatelu Mudilinr v. Kolandavelu Pillai (9j; 
but so far as the Government is concerned, 
he had not had possession for 60 years before 
the suit and hence his title against Govern- 
raent has not been perfected. 

Now, even in the case of the Municipality, 
though plaintiff’s title to the stratum of space 
at the 3 feet height above the drain covered 
by the pial has been acquired by prescrip¬ 
tion, the Municipalty has, under section 
168 of the District Municipalities Act, 1884, 
(danse 3), power to cau.ce projections, en¬ 
croachments or obstiuciions in any public 
street to be removed, and the definition of 
“ street ” under section 3, clause (2) includes 
the drian space on either side of the street. 
There can be no doubt that though the 
Municipalfty may not have vested in it the 
right to the space up to the sky over the 
drain and street, it must have bad such a right 
at least up to a height of abont 12 feet over 
the level of the street in older that it might 
properly exeicise its power of repairing, 
widening and altering, cleansiog and doing 
other duties in connection with the street 
and the drain. The pial is, Iherefere, clearly 
an encroachment, a projection and an 
obstruction in the street. They have the 
right accordingly to remove it and this suit 


for an injunction against their removal of 
such projection was rightly dismissed by the 
lower Appellate Court. 1 would, therefore, 
confirm its decree, though not on the grounds 
on which the lower Court based its decision. 
The appellant must pay the costs of the 2nd 
respondent, the Secretary of State. 

Second Appeal No. 1334 of 1910 follows. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

P-EGULAK Civil Appeal No. 118 op 191 h 

June 19, 1912. 

Present-. — Sir Ashutoah Mookerjee, Kt., 
Judge, and Mr. Justice Beachcroft. 

RAJ KRISHNA DET—Plaintiff- 

Appellant 

versus 

BEPIN BEHARY DET— Defendant- 

Respondent. 

Court-fee—Suit for declaration that plaintiff is ^ sole 
ahebait and for injunction—Valuation for jurisdiction 
identical with valuation for Court-fees—Plaintiff 
not to assign arbitrary value on suit—Court Fees Act 
{VIl of 1870), s, 7 (iV) tc) and{d), Sch. I, Sch. II, 
Art. 17 (Hi)—Suits Vahiation Act ( FII of 18S7I, s. 8. 

A aiiit in which the plaintiff seeks for a declaration 
that he is the solo shehait of a certain idol and 
also for an injunction to restrain the defendant from 
interfering with his possession of the endowed pro¬ 
perties, falls within section 7, clause 4, sub-clause (c) 
of the Court Fees Act, 1870, and the value, as deter- 
mined for purposes of jurisdiction, must, under sec¬ 
tion 8 of the Suits Valuation Act, 1887, also deter- 
mine the value for the purpose of Court-fees. 

Where the plaintiff valued his suit for the purpose 
of jurisdiction at Rb 11,0i 5, but for the purpose of 
Court-fees valued the prayer for injunction at 
Rs. 1,000, and paid Rs. 10 as Court-fees for tho 
declaration under Schedule II, Article 17 (iii) ft®" 
Rs. 75 for the injunction under Schedule I, read With, 
section 7 (iw) (d) of the * ourt Pees Act: 

Held, that the plaintiff was bound to pay ad valorem 
Court-fees upon the plaint and memorandum of^ ap¬ 
peal, on the basis that the value of the relief claimed 

was Ra. 11,005. , r> t 

In cases falling under section 7 (tv) of the Oonr 
Pees Act, although the plaintiff is to state the amonnt 
at which he values the relief sought, the 
ture never intended that he should be at liberty 
to assign any arbitrary value and thus be free 
to choose capriciously the forum of trial or ap- 

Vmatul Batul v. Nanji Kuar, 6 0. L. J. ^*^7; 11 0. 
W. N. 705i Dayaram v. Qordhandas, 31 B. 73; 8 Bom. 

L. R. 885, relied upon. . j * 

Boidyanath v. MaJckanlal^ 17 680,. refovreq v9 


(9) 29 M. 511; 10 M. L. J. 281, 
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Appeal from the decree of the Subordinate 
Judge, Midnapur, dated the 23rd August 

1909. 

Baba Hara Kum'ir Mitter, for the Appellant. 
Babu Tarak OhnnJra Chakravarty-, for the 
Respondent. 

JUDGMENT.—A preliminary objection 
has been taken to the oompetenoy of this 
appeal. The appeal arises out of a suit in 
which the plaintiff seeks for declaration that 
he is the sole of Lakhi Baraha Jieu, 

and the principal defendant is not a shebait 
of the idol, and also for an injunction to 
restrain the defendant from interfering with 
his posseseioQ of the endowed properties. In 
the plaint as originally fra-ned, there was no 
prayer for an injunction. Objection was 
thereupon taken by the defendant to the 
effect that the suit was not maintainable in 
view of the proviso to section 42 of the Sped* 
fio Relief Act. The plaintiff then amended 
the plaint and inserted the prayer for injunc* 
tion to which reference has jnst been made. 
He valned the anit for the purpose of juris- 
dictioQ at Rs. 11,005, but, for the purpose of 
payment of Court-fees, valued the prayer for 
injunction at Rs. 1,000. He then paid 
Rs. 10 as Court.fees for the declaration under 
Schedule II, Article 17(m) and Rs. 75 for the 
injunction under Schedule I, read with sec¬ 
tion 7 (tv)(<i) of the Court Fees Act, 1870. 
The suit was heard on the merits and dismiss¬ 
ed. The plaintiff has appealed to this Court, 
and upon the memorandum of appeal, he has 
paid Court-fees in the same manner as in the 
Court of first instance. It has been contended 
on behalf of the respondents that under sec¬ 
tion 8 of the Suits Valuat.on Act, the valuation 
for the purpose of Court-fees is identical 
with the valuation for the purpose of jurisdic¬ 
tion, and that, consequently, if the value 
assigned by the plaintiff for purposes of 
jurisdiction be accepted, the plaint and the 
memorandum of appeal are both insafficiently 
stamped, while, if the value assigned by the 
plaintiff for purposes of Court-fees be accepted, 
the appeal lies to the District Judge and not 
to this Court. 

Section 8 of the Suita Valuation Act pro¬ 
vides as folio ve: “Where in suits other than 
those referred to in the Court Pees Act, 1870, 
section 7, paragraphs 5, 6 and 9 aodparagaph 
10, clause (d), Court-fees are payable •y.d 
valorem under the Court Fees Act, 1870, the 
yalqe as determinable for the computation of 


•DM 

Oourt-fee^ and the value for pnrposen of 
jiirisdicM'^n sh.iU he the saoie.’* I'ii'i .sniK n i 
framed falls witliin section 7, fda-no 4, mo')- 
clause (c) of the Court Pee.s Act, 1870. C )m- 
sequently, the value as determine 1 for pnrp 
of jurisdiction, namely, R?. 11,005, mint aUi 
determine the value for the purpose of pxy- 
ment of Court-fees. 

The same conclusion follows from another 
point of view. Section 7 (iv) (c) of r.he 
Court Pees Act provides that the amount of 
fee payable in suits to obtain a declara¬ 
tory decree, where, as here, consequen¬ 
tial relief is prayed, shall be determined 
according to the amount at which the relief 
sought is valued in the plaint or memorandum 
of appeal. It was pointed out by this Court 
in the case of TJmntul Batul v. Nanji Kuir 

(1) that in cases falling under section 7(i v) 
of the Court Fees Act, although the plaintiff 
is to state the amount at which he values the 
relief sought, the Legislature never intended 
that the plaintiff should beat liberty to assign 
any arbitrary value and thus be free to choo.se 
capriciously the forum of trial or appeal. 
The same view was taken in Dayorarn. v, 
Qordhandas (2), and is implied in Boidyanath 
V. Makkanlul (3). In the case before us, 
there is no room for controversy that the 
prayer for injunction has been arbitrarily 
under-valued. The plaintiff contends that lie 
is the sole shebait of the idol Lakhi Baraha 
Jieu, and is entitled, as such, to exclusive 
possession of the disputed properties ou behalf 
of the idol. He further contends that the 
principal defendant has been improperly 
placed in joint possession of the endowed 
properties under an erroneous order of the 
Revenue Authorities made on the 6bh May 
1908. If he succeeds in these contentions, 
he will obtain exclusive possession of the 
endowed properties, of which, according to 
bis allegation, he was in joint possession at 
the date of the commencement of the suit. 
The value of the prayer for injunction, 
therefore, is the value of the relief claimed 
by the plaintiff, and upon the facta 

stated, that value, as estimated by the 
plaintiff himself, is Rs. 11,005. The 

plaintiff is, therefore, bound to pay ad 
valorem Court fees upon the plaint and 
memorandum of appeal, on the basis that the 

(1) 60. L. J. 427:11 C. W. N. 705 at p. 710. 

(2) 31 B. 73; 8 Bom. L. R. 885. 

(3) 17 0. 680. 
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value of the relief claimed is Rs. 11,005. 
The Court'fees payable upon Rs. 11,005 is 
R?. 520; but the plaintiff has paid only 
Rs, 75; he is thus liable to pay the difference, 
Ra. 445, both upon the plaint and the memo- 
randnra of appeal; he is according^ly directed 
to pay Court-fees to the extent of Ra. 890 
within three weeks from this date. If the 
amount is paid, the appeal will be heard. If 
it is not paid, the Court will consider what 
further order should be pas.sed. The appeal 
will stand adjourned for three weeks. 

The reapondenfs are entitled to the costs 
of this hearing. We assess the hearing fee at 
five gold wohiiTs. 


MADRAS HIGH COURT. 

Original Side Appeal No. 49 of 1910. 

September 16, 1912. 

Present -,— Sir Ralph Benson, Offg. Chief 

Justice, and Mr. Justice Sankaran Nair. 

KARRAY MANGIAH CHETTY— 

Appellant 

versus 

KANACHI RAMIAH CHETTY and others 

—Respondents 

Insolvent Debtors Act (11-12 Tic. r. 21), s. 39— 
Set-off—Right of petitioning creditor to set-off costs 
IHiyahle by him to insolvent as against his debt. 

A petitioning creditor in an insolvency procooding 
cannot set-off the costs payable by him to the insol- 
vent as against his debt as the former is an asset 
of the insolvent’s estate in which all the creditors are 
entitled to share. 

Such a ease is not a case of “mutual credit.” 

In re a Debtor, (1907) 2 K. B- 896, Roharts v. Buee 
L. 11. 8 Oh. Div. 198 at p. 200; 47 L. J. Ch. 414; 26 
W. R. 393; Collett v. Preston, 1.5 Beav. 458 and Throcl-- 
marten v. Crou-lcy, L. It. 3 Eq. 196, relied upon. 

Appeal from the order of the Hon’ble 
Mr. Justice Wallis, Commissioner in Insol¬ 
vency, daJed 7th November 1910, in Insol¬ 
vency Petition No. 139 of 1908, on the file 
cf the Court for the Relief of Insolvent 
Debtors at Madras. 

Mr. S. Narain, Row, for the Appellant, 

Mr. M. K. Ramaswnmi Aiyar, for the In¬ 
solvents 

JUDGMENT.—Ramiah Chetty filed his 
insolvency petition and schedule on the 2l8t 


July 1897 and a vesting order was passed the 
same day. He obtained his personal discharge 
on the 28th September alleging that be had 
paid all his creditors. He applied in 1906 to 
have bis petition dismissed, when Mangiah 
Chetty, the appellant before us, came for¬ 
ward to prove his claim, which was rejected 
by the Official Assignee. He applied to Mr. 
Justice Boddam, who rejected his application 
with costs to be paid to the insolvent on the 
2l8t January 1907. This order was reversed 
by the Appellate Court and the case was 
remanded to the Commissioner in Insolvency 
for a re-hearing. The costs incurred up to 
the date of the appellate order were also to 
be dealt with by him. Wallis, J., again 
dismissed the application on the 16th Novem¬ 
ber 1908 and ordered Mangiah Chetty to pay 
the costs of the application and the appeal 
to the insolvent’s attorney. 

It was argued before ns, on! behalf of 
Mangiah Chetty, that Mr. Justice Boddam*8 
order of the 2l8t January 1907 is a subsist¬ 
ing order. We are of opinion that that 
order was set aside in appeal and the order 
on 16th November 1908 is the final order 
now in force. 

Mangiah Chetty obtained a decree on the 
17th December 1907 against Ramiah Chetty, 
the insolvent, and his eon Adinarayana 
Chetty for Rs. 3,000 and costs in Original 
Suit No. 94 of 1905. Of this, a sum of 
Ra. 1,602 is still said to be due. 

Ramiah Chetty and his son have now filed 
their insolvency petition and schedule, and 
the vesting order was passed on the let July 

1908. 

Mangiah Chetty now applies that the costa 
he had been ordered to pay to the insolvent’s 
Solicitor amounting to Rs. 615-4-0 might 
be set-off against the decree debt of Rs. 1,602 
due to him. 

Wallis, J., has rejected the application and 
this is an appeal against his order. The set¬ 
off claimed in insolvency proceedings does 
not rest on the same principle as the set-off 
in ordinary snits which is intended to pre¬ 
vent a multiplicity of suits. The debt due 
by Mangiah Chetty is an asset of the in¬ 
solvent’s estate in which all the creditors of 
the insolvent are entitled to share while 
Mangiah Chetty is only entitled to his divi¬ 
dend. Section 39 of sections 11 and 12 Vic. 
Ch. 21 introduces an exception to the ordl*^ 
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nary role of diabribafcioa of all assets "among’ 
the creditors of the insolvent by onaoting 
that where there has been iimtual credit 
given to the insolvent and any other person 
or persons, one debt or demand may be set 
against another. The reason is obvious. 

The case before us in which Mangiah 
Chetty has to pay ‘costs* under a decree is 
obviously not a case of mutual credit. 

The order for costs against, him has nothing 
to do with the decree in his favour. They 
are two entirely different matters. There 
is no other provision of law which allows a 
set-off. 

It is the practice in England to set off 
costs against costs in bankruptcy proceed¬ 
ings between the same parties But a 
petitioning creditor is not allowed to set-off 
his debt against costs. See In re a Debtor (1). 

It is poin‘ed out in Robarts Buee (2) 
that the Master of the Rolls decided in the 
case of OoUeft v* Preston (3) that where the 
proceedings were different, one being an ac¬ 
tion at law on a covenant, and the other a 
suit in equity, there could not be set-off. 
“That is in accordance with sound sense, and 
the distinction there taken was recognised 
by Vice-Chancellor Wood in the case of 
Throckynarten v. Groioley (-i), where set-off 
was allowed in regard to costs arising in the 
same suit, bub not allowed where the costs 
had arisen in matters which were different.*’ 
According to these decisions, Mangiah Ghetty 
is clearly not entitled to set-off his debt 
against the costs payable by him. 

We agree with the learned Judge and 
dismiss the appeal with taxed costs. 

Appeal dismissed. 

(1) (1907) 2 K. B. 896. 

(2) 8 Ch. D. 198 afcp. 200; 47 L. J. Ch. 414; 26 W. R. 
393- 

(3) 15 Beav. 458; 92 B. B. 507. 

(4) 3 Eq. 190. 


CALCUTTA HIGH COURT. 
Kboolar Civil Appeal No. 74 op 1910. 

June 19, 1912. 

Present '.Ashutosh Mookerjee, Kt., 
Judge, and Mr. Justice Beachoroffc. 
KANTA LAIK— Plaintiff—A-ppellanp 

versus 

LACHMAN OJHA— Defbndant— 

Respondent. 

Landlord and tenant—Decree for arrears of rent — 


Sale in c.vccution — i’lirchascr to octjuiro property free 
from tnc'iinhranccit—Decree shoidd he one for arrears 
due in respect of untler-tenuro—Single decree obtain¬ 
ed for rents of tioo tenures—Sale in execution of such 
decree — Ri’gtits of ptuTlinser —Rout Recovery Act {X of 
1859), s. 105— Sale of Under-tenures Act (VIII of 1865 
B. C.\ss. 4, fi. 16. 

Scofcioii 4 of Boiigiil Act VIII oC 1865 makes it osscii- 
tial in order that the pui-cliaser may acquire the pro¬ 
perty free from all iucumbrancos under seotiou 16, 
that the decree under execution should be one for 
arrears of rout duo in respect of tlio nndor-tciiuro 
brought to sale. 

If a single decree is obtained for arrears of rent of 
two distinct tenures, it operates as a decree for money 
when in execution tberoof cither tenure is brought 
to salo. 

Hridoy Nath Das v. ICrisJnia Prosad Sircar, 11 C. W. 
N. 497: 34 C. 298; 6 C. L. J. 1.5.3; Balkanta Nath Roy 
V. TIuikur Debendro Nath Sahi, 11 C. W. N. 676; 
Nanda LaL v. Sndhu C'hnran, 7 C. L. J. 96; Bipra Das 

V. Itujnrani, 3 Ind. Cas. 306; 13 C. W. N. 651; 36 C. 

365; ilulluic Das v. Satish Chandra Das, 3 Ind, 

Cas. 306i 11 C. L. J. 56; 14 C. W. N. 335, aud Rash 
ilohini Dnsi v. Dcbendra Nath Sinlui, 13 lud. Cas. 601; 
16 C. W. N. 395, relied upon. 

The rent is not regarded as due from the person 
against whom the decree is obtained, bub is duo in 
respect of the tenure. 

Sham Chand Nundu v. B>'ojonath P<d Choiodhry, 21 

W. R. 94; 12 B. L. B. 484, referred to. 

Therefore, if the landlord seeks to recover by the 
sale of a tenure, not merely arrears due therefor, 
but an additional sum nob realisable in respect of 
that tenure, the purchaser at the execution sale does 
not acquire blio special status mentioned in section 16 
of Act VIII of 1865 B. C. 

Appeal from the decree of the Subordinate 
Judge of Manbhum, dated the X2bh October 
1909. 

Babu9 Lwarka Nath Mitter aud Hohini 
Mohan Ghatteriee, for the Appellant. 

Babua Dicarka Hath Ghakrabutty aud 
jnanendra Nath Sarkar^ for the Respoudeut. 

JUOGMENT.—The substantial question 
in contioversy between the parties to this 
litigation, relates to the true effect of an 
execution sale held on the 7th April 1902. 
The events antecedent to that sale may be 
briefly narrated. Prior to the year 1870, 
three brothers Chatradhar, Godadhar and 
Sarobar were in joint possession of the dis¬ 
puted properties oas-jagir tenure under the 
Baja of Pachebe. In 1878, default was made 
in the payment of rent, and on the 15bh July 
of that year, the jagir was sold in execution 
of a rent-decree at the instance of the 
landlord, and was purchased by himself. 
Three suits for reversal of the sale were then 
commenced by the tenants, each iu respect 
of a third share of the property. The suit 
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of (Jhatradbar abated, while those commenced, 
iiy Godhadhar and Sarobar were dismissed 
by tbe Court of first instance on the 30th 
September 1893. Upon appeal to this 
Court, these two suits were decreed on the 
2nd March 1893. The Raja appealed to the 
Judicial Committee only aEraiiisb the decree 
in the suit of Godadhar. Upon the death of 
Godadhar, sliortiy after the decree of this 
Court, that appeal was contested by his brother 
Sarobar in whom his interest had vested by 
survivorship ; on the 9th December 1899, 
tlie decision of this Court was reversed by 
tlie Judicial Committee in Tara Lnl v. 
Sarobar (1). The ultimate result of the 
litigations, therefore, was that, in so fares 
Chatradhar aud .Godadhar were concerned, 
the Raja of Pachete became the owner of 
their interest in the tenure ; but the tenure 
continued in operation in respect of the 
interest of Sarobar. Meanwhile, default 
had again been made in payment of rent, 
and, on the Gth March 1901 the Raja 
obtained a decree for rent of the years 1896 
and 1898 for the two shares of the tenure 
originally belonging to Godadhar and 
Sarobar. That decree was subsequently 
executed aud the present appellant became 
the purchaser at the execution sale held 
on tbe 7th April 1902. His contention is 
that the effect of tbe sale is to annul all 
incumbrances created on the property by 
the tenure-holder. This position has been 
negatived by the Court below; in our opinion, 
that decision cannot be successfully chal¬ 
lenged. 

lb was finally determined by tho Judicial 
Committee on the 9th December 1899 that 
the interest of Godadhar had vested in the 
Raja of Pachete ; consequently, after that 
date, it was not open to the Raja as land¬ 
lord to sue for arrears of rent in respect 
of that share, though he might possibly 
have claimed mesne profits. The decree 
obtained by the Raja on tbe 6th March 
1901 was thus essentially a decree for 
arrears of rent of the share of the tenure 
still held by Sarobar and for damages for 
use and occupation of the share of the tenure 
once held by Godadhar. In execution of 
this decree, the third share of the tenure 
owned by Sarobar was brought to sale. 
The question thus arises whether this 

(1) 27 U 407: 27 L A. 33; 4C. W. N. 533. 


was a sale under section 105 of Aot X of 
1859 read with section 16 of Act VlII of 
1865 B. C. 

Section 105 of Act X of 1859 provides 
that if the decree be for an arrear of rent 
due in respect of an under-tenure, which by 
the title deeds or the custom of the country 
is transferable by sale, the judgment- 
creditor may make application for tbe sale 
of the tenure, and the tenure may there¬ 
upon bj brought to sale in execution of the 
decree according to the rules for the sale 
of uuder-tenures for the recovery of arrears 
of rent due in respect thereof contained in 
any law for tl>e time being in force. 
Section 16 of Act VIII of 1865 B. 0. 

then provides that the purchaser of an 
under-tenure sold under the Act shall acquire 
it free from all incumbrances which may 
have accrued thereon by any act of any 
holder of the said under tenure, his repre¬ 
sentatives, or assignees, unless the right of 
making such incumbrances shall have been 
expressly vested in the holder by the written 
engagement under which the under-tenure 
was created or by the subsequent written 
authority of the person who created it, his 
representatives or assignees. This section 
has to be read with section 4 which provides 
that whenever a decree for an arrear of rent, 
due in respect of an under-tenure saleable 
under the provisions of section 105 of Aot 
X of 1859, shall have been obtained and an 
application for the sale of the said under- 
tenure under tbe same section shall have 
been made aud allowed, the Collector shall 
thereupon cause certain notices to be served. 
This section, therefore, makes it essential, 
in order that the purchaser may acquire 
tbe property free from all incumbrances 
under section 16 that the decree under 
execution should be one for arrears of rent 
duo in respect of the under-tenure brought 
to sale. In the case before ns, the decree 
executed against one-third share of the 
tenure, the property of Sarobar, was not 
only for arrears of rent due on account of 
that share, but also for a sum due in respect 
of the share of Godadhar, which had finally 
vested in the landlord himself. Conse¬ 
quently, it is plain, upon a construction of 
section 105 of Act X of 1859 aud sections 
4 and 16 of Act VIII of 1865 B. 0., that the 
purchaser has not taken the property fre^ 


INDIAN OASES. 


167 


Vol. XVII] 


NRBLAQARA LINOAMUA V. KINNAHAL HAUPIAH. 

from all incumbranoes. Tliifl view is sup¬ 
ported by the terms of seotion 6 of Aot VIII 
of 1865 B. 0., vvhioh describes the prooedure 
whereby the sale may be stopped. If the 
sum due uuder the decree together with 
interest to date of payment and all costs 
of process be paid into Cour>% at any 
time before the sale oommenoes, whether by 
the defaulting holder of the uiider-tenure 
or any one on his behalf or any one 
interested in the protection of the under- 
tenure, such sale shall nob take place, and 
the provisions of section of Regulation 
Vlll of 1819 for the recovery of sums paid 
by other than the defaulting holder of the 
under-tenure to stay the sale of the under- 
tenure, shall be applicable to all similar 
payments made under the section, lb is 
fairly clear, therefore, that the payment 
contemplated by this section is payment of 
arrears due in respect of the under-tenure 
sought to be brought to sale. It was 
never contemplated by the Legislature that 
the person who seeks relief under section 6 
might be called upon to pay the arrears due 
in respect of nob only the tenure sought to 
be brought to sale but also some other 
property. To pat the matter brietly, if a 
single decree is obtained for arrears of rent 
of two distinct tenures, it operates as a 
decree for money when in execution thereof 
either tenure is brought to sale ; this view 
is supported by a long series of decisions : 
Hridoy Nath Das v. Krishna Prostd Sircar 
(2), Baikanta Nath Roy v. Thakur Debendro 
Nath Sahi (3), Nanda Lai v. Sadhu Oharan 
(4), Bipra Das v. Bajaram (5), Siulluk 
Ohand Das v. Satish Ohandra Daa (6) 
and Rash Mohini Dasi v. Debendra Nath 
Sinha (7). The contention of the appellant 
to the contrary is opposed to the funda¬ 
mental principle that the purchaser at a 
sale for arrears of rent, under section 16 of 
Act VIII of 1&65, 3. C., acquires the property 
free of all incumbrances, only because the 
sum sought bo be realised forms a first 
charge on that property. As was observed 
by Sir Richard Couch, 0. J., in the case 

(2) 34 C. 238; 6 C. L. J. 163; 11 C. \V. N. 497. 

(3) 11 O.W. N. 676. 

(4) 7 0. L. J. 96. 

(6) 18 C. W. N. 650; 36 0. 765; 3 Ind. Caa. 306. 

(6; 11 0, L. J. 66; 3 Ind. Cas. 300; 14 C. W. N. 336. 

(7) 16 0, W. N. 395; 18 Ind. Cas. 604, 


of Sham Ohand Knndu v. Brojonath Pal 
Ohowdhry (S), the rent is not regarded ns 
due from the person against whom the 
decree is obtained but is due in respect of 
the tenure. If, therefore, the landlord 
seeks to recover by the sale of a tenure, 
not merely arrears due therefor, bub an 
additional sum lot realisable in respect of 
that tenure, the purchaser at the executiou 
sale does not acquire the special status 
mentioned in section 16 of Aot VIII of 1865, 
B. C. Consequently, the purchaser in the 
present case is not entitled to the privileges 
assigned to a purchaser at a sale in execution 
of a decree for arrears of rent under that 
section. We may finally observe that 
even if the purchaser ould claim the 
status of a purchaser at a sale for arrears 
of rent, there would still be considerable 
ditficalty in his way, because the incum¬ 
brance he seeks to annul by right of his 
purchase on the 7th April 1902 is not an 
encumbrance imposed on the property by the 
defaulter ; it is admittedly a putni created 
more than twelve years before on the 16th 
January 1879 by the superior landlord 
during the time he was in possessiou as 
owner, after bis purchase at the sale of the 
15bh July 1873 and before its partial reversal 
by this Court. 

The result is that the decree of the Sub¬ 
ordinate Judge is afiirmed and this appeal 
dismissed with costs. 

Appeal dismissed, 

(3) 21 \V. 11. 9t; 13 L. R. 48*. 


MADRA.S HIGH COURT. 

Sboosd Civil Appeal No. 1509 of 19X1. 

October 7, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. .Justice Sadasiva Aiyar. 
NEELAGARA LINGAMMA— Appellant 

versus 

KINNAHAL HAMPIAH— Respondent. 

Possessory tittle—‘Suitfor recovery of land—Riyht oj 
suit against person having no title. 

A person, who has merely a possessory title to 
land, is entitled to a decree for possession against a 
person who has no title. 

Second appeal against the decree of the 
Subordinate Judge of Bellary, in A. S. No, 
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219 of 1910, preferred against that of 
the District .Muusif of Bellary, in 0. S. No. 
159 of 1909. 

Mr. S. Uanganatha Aiyar, for the Appel¬ 
lant. 

Mr. T. Prnhisam, for the Respondent. 
JUDGMENT,—It is first contended that 
the plaintiff liad no title to recover the land 
at tlie time of the institution of the suit, and 
that the subsequent execution of a sale-deed 
in his favour would not entitle him to main¬ 
tain the suit. But the plaintiff bad an un¬ 
registered sale-deed in 1901 and we take the 
finding of the Subordinate Judge to mean 
that, after he got that sale-deed, he was in 
possession of the land by leasing it out to 
others until dispossessed by the defendant. 
He had, therefere, a possessory title which 
■was sufficient to entitle him to a decree for 

possession against the 1st defendant who had 
no title. 

It is next, argued that plaintiff ought not to 
have been allowed to amend his plaint by 
adding a prayer for possession. 

We do not think there are sufficient grounds 

to iuterfeie with the discretion of the lower 

Appellate Court in allowing the amendment 
The last point relates to the award of 
damages to the plaintiff. According to the 
plaintiff, he was not able to cultivate the land 
owing to the defendant’s obstruction. Ac¬ 
cording to the defendant, he was himself in 
possession of the land and was cultivating it. 
In either case, the plaintiff is entitled to 

damages. We dismiss the second appeal 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Regular Civil Appeals Nos. 259 to 262 

OF 1905. 

^ March 5, 1907. 

Presen/;-_Sir Francis Maclean, Kx., Chief 
Justice, and Mr. JusHce Fletcher 

BIPRODAS PAL CHAUDHRI-Patniuar, 

Claimant—Appellant 
versus 

SARAT CHANDRA SINGHA and others 
~ /emindars, Claimants—Respondents 
Land Acquisition-Apportionment of compensation 

money- Zemindar and patnidar-2Vo abatement of 
rent for acquisition of land icithin patni tenure-Com, 


pensntion, whole of, to go to patnidar—C/wTice of patni 
coming to end, monetary value of. 

Where the terms of a, patni lease debar the patnidar 
from claiming any abatement of rent on account of 
diminution of his tenure by reason of compulsory 
acquisition, he is entitled to the whole compensation 
money. It is difficult to appreciate the monetary 
value of the chauce of the patni lease coming to an 
end by sale or forfeiture. 

Dinendra Narain Ray V. Sitaram Mukerjee, 30 C. 
801; 7 C. W. N. 810, referred to. 

Appeals from the decrees of the District 
Judge of Nadia, dated the 4th April 1905. 

Babu Amarendra Nath Bose, for the Appel¬ 
lant. 

Babu Soroslii Charan Mitra, for the Res¬ 
pondents. 

JUDGMENT. 

Maclean, C. J.—This case arises under 
the Land Acquisition Act, and the dispute is 
as to liow the compensation money is to be 
apportioned between the zemindar and the 
pitnidar whose rent is not liable to enhance¬ 
ment. It appears that under the terms of 
the patni prittah, if any portion of ihe land 
comprised in the pattah is taken by Govern¬ 
ment under the Land Acquisition Act, still the 
potmdnr is to go on paying the same rent to 
the zemind.r. It appears that some 20 
highas of land were taken by Government. 
The patnidar used to pay rent for this land at 
the modest rate of 2 annas a bigha which 
would bring the total rent to something 
between Rs 2 and Rs. 3 a year. This rent 
the zemindar still continnes to get under the 
terms of the contract with the patnidar ; 
and 60 , he has lost nothing. In cases like 
this, the Court has to find out, in making 
its apportionment, as was pointed out in 
the case of Dinendra Narain Roy v. 
Sitaram Mukerjee (1), what are the 
respective interests of the zemindar on the 
one hand and of the patnidar on the other. 
As I have pointed out, the zemindar here 
loses nothing by the fact of the land having 
been taken by Government, as the patnidar 
has still to go on paying the rent. The 
only thing of which he could be said to have 
been deprived is the chance of the pu^nthase 
coming to an end by sale or forfeiture. But 
there is no evidence as to the pecuniary value 
of such a chance and for the simplest of all 
reasons that it is difficult to appreciate what 
the monetary value would be. In these 
circumstances, the learned District Judge 
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baa divided the oompensation money equally 
between the iemiwiar and the pa^ntdar. 
That was m I have already remarked, a some¬ 
what rough and ready mebiiod of dealing 
with the matter which has not met with 
the approval of subsequent decisions. It 
eeems to me in this matter that the zemindar 
has lost nothing : the property is really the 
property of the pf>/»/dnr being held upon a 
permanent lease at a fixed rent not 
liable to enhancement and the only in¬ 
terest the landlord has now in it is the 
chance to which I have referred, the mone¬ 
tary value of which it is difficult to appreciate. 
I think, therefore, that the view of the 
District Judge is wrong and that the patnidar 
is entitled, in the circumstances, to the whole 
compensation money. 

The decrees of the lower Court must, 
therefore, be reversed and the patnidar, the 
appellant, be paid the whole compensaebion 
money. 

The appellant is entitled to his costs in, all 
the appeals. We assess the hearing fee in 
No. 259 at three gold mohurs and in each of 
the three other cases at one gold vwhur. 

Fletcher, J.—I agree. 

Appeals allowed. 


MA.DRA.S HIG-H COURT. 

Second Civil Appeal No. 1074 ov 1911. 

August 15, 1912. 

FresenU —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

GOVINDA MUDBLEY and others— 

—Appellants 

versus 

R. MUTHUSAWMY FILLAY— 

Respondent. 

Document, execution of^Executant executing docu¬ 
ment as guardian of another—Liabilitij of person 
for whom guardian acts—Recital in document as to 
guardianship, whether necessary- 

Where a doouraeut is in fact executed by a person 
for himself and asguardian of another, it is not neces* 
eary, to render the latter liable, that the executant 
should describe himself as the guardian of the person 
who is sought to l.e bound by it. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of North Arcot, dated 28th February 1911, in 
Appeal Suit No. 10 of 1911, presented 


against that of the Court of the Dis- 
triob Miinsif of Tirupati, in Original Suit 

No. 252 of 190S. 

FACTS.—This was a suit upon a simple 
bond execnr.ed by tlie 1st defendaul, the un¬ 
divided father of the 2iul defendant, in favour 
of one Manontnani Amtnal on behalf of her 
sons, Subrainania Pillai and Thangavelu 
Pillay, then mitiors. The bond was since 
assigned over to tlie plaintiff by Sabratninia 
Pillai under Bxliibit G aforesaid after ho 
attained his majority, his younger brother, 
Thangavelu, being of unsound mind. 

The District Munsif dismissed the suit 
holding that the plea of discharge set up by 
the defendants Nos. 1 and 2 was proved and 
that the suit was further barred by limita¬ 
tion. 

On appeal, the Subordinate Judge reversed 
the Munsif’s decree. 

The defendants preferred a second appeal 
to the High Court. 

Mr. N. Rvagopalickariar, for the Appel¬ 
lants. 

Mr. A. Krishnaswami Aiyar, for the Res¬ 
pondents. 

JUDGMENT.—The chief question argued 
in second appeal is that, under Exhibit G the 
share of Subramania PiUai’s insane brother 
was not transferred to plaintiff. The execu¬ 
tant, Subramania Pillai, it is true, does 
not describe himself as making the transfer 
as guardian of his brother. The Subordinate 
Judge has found that, as a matter of fact, be 
made the transfer both on behalf of himself 
and on behalf of his brother. This 
finding is borne out by Exhibit G itself to 
a oertaiu extent. The bond transferred 
is referred to; it was in fact in favour of 
both Subramania Pillay and his brother. 
Part of the consideration for the transfer is 
stated to be due by Manonmani Ammal, that 
is really by both the brothers as the money 
was due from Manonmani Ammal as guardian 
of both. The whole amount of the bond due 
to both the brothers is transferred. No au¬ 
thority has been cited to show that it is 
necessary that the executant should describe 
himself as guardian of a person who is sought 
to be bound by the bond. 

It is argued that, in arriving at the finding 
that the bond was not discharged, the lower 
Appellate Court omitted to consider Exhibit I 
and that if that document had been consider¬ 
ed the Sub-Judge might not have found 


170 


INDIAN CASES. 


[1912 


RAM RAJAN ClIASRAVAUTI V. RURWAKI LAL WITTER. SHIVRAil V HAHADEV NARATAN. 


Exhibits IV and V to be forgeries, bat. we 
find nothiog in Exliibit I that would throw 
any light on the genuineness or otherwise of 
Exhibits IV and V. We dismiss the second 
appeal with costs. 

Appenl dismissed. 


CALCUTTA HIGH COURT. 

Regular Civil Apppjals Nos. 357, 382 anp 

3S3 OF 1P07. 

March 1, 1910. 

Present'.—'Siv. Justice Brett and Mr. Justice 

Sharbud-din. 

Raja RAM RANJAM CHAKRAVARTI 
BAHADUR —Zemindar Claimant— 

Appellant 

versus 

BUNWARl LAL MIT I'ER and others— 

Painidars Claimants— 
Respondents. 

Land o/ compensaiion 

Zemiudar and patnidar—2Vci ahnlcinent of rent 
for acqnUidon of land jcithin patui tenure — Compensn~ 
tion, trhole o/, to go to patiudur. 

Where there is no abatement of rent by the land¬ 
lord to the pafm'dar in respect of lands within the 
pafai, acquired by the Government, the landlord is 
entitled to no portion of the compensation. 

Dincndra ILarain Itog v. Sitaram Mttkerjcc, 30 C. 
801} 7 C. W. N. 810, followed. 

Appeals from the decrees of the Disirict 
Judge of Birbhum, dated the 19th July 
1907. 

Babus Sivaprasanna Bhattacharya and Joy 
Oopal Ohosha^ior the Appellant. 

Babu Khetra Mohan Sen, for the Respond¬ 
ents. 

JUDGMENT.—In our opinion, these three 
appeals must fail. The question which the 
lower Court had to determine in these cases 
was what was the proportion in which the 
landlord and the patnidar were entitled to re¬ 
ceive thecompension money. Tlielower Court, 
following the principle, which has been laid 
down by this Court in the case of Dinendra 
Narain Roy v. Siiaram Mukerjee (1), has 
held that, as there was no abatement of 
rent by the landlord to the patnidar in respect 
of the land acquired, the landlord is entitled 
to no portion of the compensation. The 

(1) 30 C. 801; 7 C. W. N. 810. 


learned Pleader for the appellant has invited 
us to a lengthy discussion of the cases which 
were fully considered in the case above 
referred to, but we think that no uaefnl 
purpose will be served by employing our time 
in such a consideration. In onr opinion, the 
view taken by the learned Judges in the case 
on which the District Judge has relied is 
correct and it has been followed by this 
Court ever since chat judgment was deliver¬ 
ed. In these circumstaoces, we see no reason 
to hold that the view taken by the lower 
Court is not correct. We, therefore, dismus 
all the three appeals with costs. We assess 
the hearing fee at three gold mohurs in 
Appeal No. 367 and at one gold mohur in 
each of the two Appeals Nos, 382 and 383. 

Appeals dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 586 op 1911. 

July 30, 1912. 

Present: —Sir N. G. Ohandavarkar, Kt., 
Judge, aud Mr. Justice Batchelor. 
SHIVRAM NARSINGRAO— Appellant 

versus 

MAEADEV NARAYAN KULKARNI— 

Respondent. 

Hereditary O.Oiccs (VataQ)4ce (Boin. Act III o/1874), 
*’• ^ Vataa —Sale in execution—Collector levying full 
ussessinent—Character of land not charged—Right of 
auction'.piirchnser—Right of next holder after death of 
judgtnent.debtor—Limitation. 

Certain vatan land was sold in 1872 in execution 
of a decree against the holder of the vatan and 
p^urchased by A. Because of the Court-sale, the 
Collector levied the full assessment aud assigned it 
for remuneration for service: 

Held, (1) that the laud did not lose its character as 
vatan property merely because tho Collector levied 
full assessment aud altered the mode of remunera¬ 
tion; 

(.2) that A. merely >took the right, title and 
interest of his judgment-debtor, and on the death 
of tho latter, his right under the Court-sale ceased; 

(3) that, consequently, tho next holder of the vatan 
became entitled to the property and conld recover 
it within 12 years from the death of the previous 
holder. 

A ralaa continues in that character even when 
the Gordon Setllemont has been applied to it and 
service has ceased to be demanded as a consequenoe 
of the Settlement. 

Second appeal from the decision of the 
District Judge of Satara, in Appeal No. 107 
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of oonfirminj? that passed by the Sub¬ 

ordinate Jadgfe of Karas, in Civil Suit No. I ll 
of 1909. 

Mr. K. N. Koyniee, for the Appellant. 

Mr. 0. S. Roo, for the Respoiuieut. 
JUDGMENT.—The Courts below have 
held that the land in dispute oeased to be 
eaian after the Collector had levied the full 
amount of assesssraent on it and assigned that 
amount as remuneration for service. But 
there is no provision io the Vatau Act or 
any other law to support that view. It has 
been held by this Court that a vaian continues 
in that character even when the Gordon 
Settlement has been applied to it and service 
has ceased to be demanded as a consequence 
of that Settlement:/Ippuh' Bapn.n v. Keshav 
Shamrav (I) and Bkati v. Uamc.handrarao 

(2). lu the present case, it is con¬ 
ceded by the learned Pleader for the 
respondent, and indeed the Courts below have 
found, that the land in dispute had been 
vatan before in 1872; it was sold by the 
Court to the defendant in execucmu of a 
decree against the person who was then 
the holder of the vatan. The Collector 
levied the full assessment and assigned i: for 
remuneration for service because of the 
Oourt-sale. But the land as vatan did not 
lose its character merely because the Collector 

altered the mode of remuneration. 

If, then, the land continued as vatin after 
the Court-sale in favour of the defendant, 
he took merely the right, title and mberest of 

his judgment-debt jr and on the death of the 

latter in 1905, his right under the Court-sale 
ceased. It was then that the plaintiff as the 
next holder of the va^ar> became entitled to the 
■ property and this suit brought within twelve 
years from 1905 is in time. That is m 
Leordance witli Radhabaz y Anantrav 
Bhagvant Deshpande (3.) and Hamgauda 
hin Birgauda v. Gopal Sadashio (4). 

Decree reversed and claim awarded with 

costs tbronghout on respondent. 

Decree reversed. 

(1) 16 B. 13. 

(2) 20 B. 423 at p. 42/. 

(3) 9 B. 198. 

(4) (1893) P. J. 30. 


CALCUTTA HIGH COUIIT.. 
Ukodlak Civil Appkal No. .521 of 1910. 

.Tuly 2+, 1912. 

Sir Ashutonli Mookerjee, Kt., Judge, 
find Mr. .In.stice Holinwood. 

Rat GANPAT SINGH BAHADUR and 

ANOTHER — Zeniindar, CLAIMANTS — APPELLANTS 


versus 


MOTI CHAND and otuers — Patnidar, 
Claimants —Respondents. 
lAind Ae'iuisition—AitiHiriiuiiinvitl of couipciisiidoit — 
Latulf In piitu'i—Tniitsfcrce of patiii (enure—Non- 
rcyistiuifion of n-niic in zumitular’s bool-, e^cct of— 
Zemiiulur not olluiviini ah iU uicnt of rent to patnidai' 
— Clnini to portion oj ronipensafion moncij — (‘luincc 
oj forjeitnrc of iMUii—Reinoteneias—If chance nuuj be 
J n 


The of a tiauafuroe of a are perfected 

upon the’ transfer by the pafnidar, ainl are not 
in any wav contingent for their validity upon the 
j)ayiucut of the fee .and the security under section (3, 
purairraph 1, of tl>e Patni Regulation. 

Joijltriiliua iLnlhopnt1!i>in V. Sarinnncssa, 15 C, 3-15 
and Chundcr Per!^h'id Roy v. Saarodra Kuinari, 12 
C. 022, relied upon. 

Lncl'hiiuirain Mitter v.Khettro Pal SinyhRoy, 20 W.R. 
380 P.); 24 \V. It. 407 aotr; 13 L. R R. (P. C.) 146, 


referred to. 

Tlie oiilv effect of his failure to secure registra- 
tion of his name by the ]»ayment of tlio fee and 
tlio security, is that the landlord is uot bound to 
recognise his pureliase, and may sell up his tenure 
in elcecution of a decne for arrears of rent obtained 
ugaiiist tbo registered tenant. 

jiRitangini Choiulhurani t. Srecnath Das, 7 C. W. N, 
652, relied upon. 

ilangal Das v. Uhun^xtt Sinyh, 25 AV. R. 152, dis* 
seated from. 

Therefore, where lands included in a patni 
tenure arc aciiuired by the Cfovernraeat, the pur¬ 
chaser of the patni tenure is entitled to claim the 
compensation money even though he has uot register, 
ed his name in the books of the zainindar. 

A zemindar is not entitled to any shave of the 
compensation money when he has uot allowed any 
abatement of rent to the patnidnr. 

Dincndra Nura-n Roy v. Sitarain Mukerjee, 30 0. 
801 at p. 807; 7 C. W.N. 810, relied upon. 

Oodadhar Dans v. Dliunpnt Sinyh, 7 0. 585; 9 C. 
L. R. 227 and Khettcr Knsto Hitter v. Dinendra Narain 
Ray, 3 C. W. N. 202 not followed. 

Rarjc Kissory Dasxec v. Nilcant Dey, 20 IV. R. 370, 
Biprodas Pat Chomdhury v. Sarat Chandra Singha, 11 
C. W. N. cU fs. N.); 16 C. L. J. 209; 17 Ind Cas. 
168 and Raja Run Ranjan Chal-rabartij v. Bunwari 
Lai Mitter, 14 C. W. N. cxxii (s. N.); 16 0. L. J. 211; 
17 Ind. Cas. 170, followed. 

The chance of forfeiture of the patni is very re¬ 
mote and it was held that the zemindar in the 
present case wholly failed to establish the value of 
this remote chance of possible loss. 


Appeal from the decree of the first Sub- 
Judge of Bhagalpore, dated August lltb, 


1910. 
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GANPAT SINGH I^AHAUDR t\ MOTl CHAND. 

Babus Basarathi Snut/al and Behendra 
Nnrnin Bhatl'ichurji, for the Appellauta. 

Babu Turaheswar Pal Chowdhury^ for tlie 
Respondents. 

JUDGMENT.—This is an appeal on behalf 
of the zemindars in proceedings under the 
Land Acquisition Act for apportionment of 
compensation money. The di*>pute is between 
the zemindars and the patnidars as to the 
mode in which the apportionment is to be 
effected. The Subordinate Judge has award¬ 
ed the entire compensation money to the 
‘pathidors on the ground that as the zemindars 
have not allowed any nbafement of rent on 
account of tlie land acquired, they are not 
entitled to a share of the compensation 
money. On behalf of the zemindars, it is argued 
in this Court, that as the pntnidurs did 
not get themselves registered in the book 
of the under the provisions of the 

Patni Regulation of 1819, their title has not 
been perfected and they are, consequently, 
not entitled to claim any portion of the com¬ 
pensation money ; and secondly, that although 
r.o abutment of rent lias been allowed by the 
zemindars to the patnidars, yet the zemindars 
are entitled to a share of the compensation 
money. In our opinion, there is no founda¬ 
tion for either of these contentions. 

In so far as the first point is concerned, 
section 3 of the Patni Regulation of 1819 
makes a patni tenure capable of being 
transferred by sale, gift or otherwise at the 
discretion of the bolder in the same manner 
as other real property. Section 5 provides 
for the registration of the name of the 
purchaser in the books of the landlords. The 
landlord may demand a fee and security and 
he is entitled to refuse to give effect to the 
transfer till such fee and security have been 
paid ; this is clear from the first paragraph 
of section 6. But it cannot be maintained 
that the omission to pay the fee and the 
security affects in any way the title of the 
purchaser. His rights are perfected upon 
the transfer by the patnidar and are not in 
any way contingent for their validity upon the 
payment of the fee and the security. This 
view is supported by the cases of Joykrishna 
Muhhopadhya v. Sarfannessa (1) and Ghunder 
Pershad Boy v. Shuvadra Kumari Shaheba (2). 

(1) 15 C. 345. 

(2) 12 C. 622. 


Reference may also be made to the decision 
of the Judicial Committee in Luokhi Narain 
Miner V Kketro^ Pal Singh Roy (3). In that 
case, a dar^patnidar had paid money to save 
the patni from sale. He subsequently 
claimed a refund and the question arose 
whether the claim was affected by his omis¬ 
sion to register his name in the office of the 
superior landlord. It was ruled by this 
Court \_Khetter Paul Singh v. Luckhee Narain 
Mitter (4)J that his title had been perfected 
and he was entitled to a refund, notwith¬ 
standing that his name had not been register¬ 
ed in the office of the superior holder. The 
only effect of his failure to secure registration 
of his name is that the landlord is not bnund 
to recognise his purchase and may sell up his 
tenure in execution of a decree for arrears 
of rents obtained against the registered 
tenant. Substantially the same view was 
taken in the case of a permanent tenure in 
Matangini Gkoudhurani v. Sreennth Das (5) 
and tile contrary opinion, implied in Oossain 
Mungnl Das v. Baboo Roy Dhunput Singh 
Bahadur (6), cannot be regarded as good law. 
In other words, as observed in the case of 
Okhoy Coomar Chatterjee v. Dkiraj Mahtab 
Ohund, The Maharajah of Burdwan (7), the 
status of a patnidar or dar-patnidar does not 
depend upon the registration or consent of 
zemindar. The patnidars in the present 
case are, consequently, entitled to a share in 
the compensation money. 

In so far as the second point is concerned; 
it has been broadly contended that the 
zemindars are entitled to a share of the com¬ 
pensation money even though they have 
not allowed any abatement of rent to the. 
pitindars. In support of this view, reference 
has been made to the cases of Qadadhar Bass 
V. Dhunput Singh (8) and Khetter Kristo Hitter 
V. Dinendra Narain Roy (9). In the case 
of Dinendra Narain Roy v. Sitaram Mukerjee 
(10), it was pointed out, however, that the 
observations of Sir Richard Garth, O. J .,in 
the case of Qadadhar Bass v. Dhunput Singh 

(3) 20 W. R. 380; 24 TV. R. 407 note-, 13 L. R. (P.O.) 
146. 

(4) 15 W. R. 125. 

(5) 7 C. W. N. 522. 

(6) 25 W. R. 162. 

(7; 22 W. R. 299. 

(8) 7 C. 585; 9 C. L. R. 227. 

(9) 3 C. W. N. 202. 

(10) 30 0. 801 at p. 807; 7 0. W. N. 810. 
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(8), which were followed in KheUar Kristo v. 
Dinentira Narain (9), were obiter dicta and 
were not. binding upon this Court. It has 
not been seriously questioned that the view 
that the compensation money should be 
divided in equal halves between the zemindars 
and patnidors notwithstanding the 
fact that the eemindar.*!, have not allowed 
any abatement of rent to the palnidars^ 
cannot, be maintained on principle. It has 
not also been disputed that the view 

militates against the decisions in Rnj/e 
Kxssory Vassee v. Nilcant Vau (H); Bipro'ins 
Pal Ohaudhury v. Sarat Chantra Singha (12) 
and Raia Ram Rnnian Ghakrabarty v. Bunwari 
Lai Mitter (13). If we look at the matter as 
one of principle, it becomes manifest that 
the claim of the zemindars U clearly 
unfounded. The compensation money in 
the hand of the Collector represents the 
value of the land acquired by the State. 
That sum has to be distributed amongst 
the holders of interests of different degrees 
iu the land acquired. Each claimant can 
prove the value of his interest, in other 
words, the measure of the loss sustained by 
him by the acquisition, and when he does 
this, he becomes entitled to a proportionate 
share of the compeosation money. If the 
zemindars allow an abatement of rent 
to the patnidars^ the rent abated primarily 
represents their annual loss, and they 
may reasonably claim out of the compen¬ 
sation money the capitalised value of 
that rent. But if they do not allow 
any abatement of rent, if they recover 
from the patnidnrs the whole of the 
original rent, although the latter have 
lost the income derivable from the 

acquired portion of the land, what is the 
measure of their loss ? Plainly, they do 
not suffer any immediate loss by reason of 
the acquisition. It has been ingeniously 
suggested, however, that although the rent 
is not abated, the zemindars may in certain 
events suffer loss; namely, their security 
fur the rent is diminished in value 
and if the perpetual lease is ever forfeited, 
they will get back a smaller quantity of 


(11) 20W.R. 370. . ^ 

(la) 16 0. L. J. 209} 11 C. W. N. clij 17 Ind. 

^ (13)^16 0. h. J. 211; 17 Ind. Caa. 170; 14 C. W. N. 
CX*ii. 


land than what was comprised in the 
original tenancy. This chance of forfeiture 
is indisputably very remote, indeed. Whether 
under the terms of the patni in the present 
case it can ever be at all forfeited 
is by no means certain. But even if 
it be assumed that there may be a 
forfeiture of the patni in certain con¬ 
tingencies, the zemindars have wholly failed 
to establish the value of this remote chance 
of possible loss ; they are, consequently, not 
entitled to any share of the compenaatiou 
money. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costs. We assess the hearing-fee at two 
gold mohur$> 

Appeal dismissed. 


OALOUTTA HIGH COURT. 

Second Civil Appeal No 47 of 1893. 
March 19. 1894, 

Present: —Mr. Justice Norris aud Mr, Justice 

Banerjee. 

SREE KANTA PERSHAD HAJARI^ 

Plaintiff—Appellant 

versus 

IRSHAD ALI SARKAR—Defendant 

— Re-iponoent. 

Bengal Tenancy Act {VIU of ss. 52, cl. (c) 
7-^ — Ahatement of rent—Land left uncultivated for 
embankment — Payment of rent infull—Abatement to be 
claimed in subsequent years—Stipulation for presents 
and free labour besides rent, illegality of — A-owab. 

A claim for abatement of rent does not come with¬ 
in the purview of section 52, clause ic), of the Bengal 
Tenancy Act, where the remission is claimed noton ao« 
count of land not found in tbe possession of the tenant 
but on account of land which, though included in hia 
tenure, be was obliged to leave uncultivated on 
account of the necessity of having to erect embank¬ 
ments to protect other land, and remission for land so 
left out is provided for in the written contract 
between the parties. 

Primafaice, the tenant is entitled to remission for 
all tho years for which the land had been so left nn. 
cultivated. But when the tenant has paid the rent ia 
full without any abatement for a certain period he ia 
not entitled to remission for that period, bat ia 
entitled to abatement only in respect of tho sub- 
sequent years for which rent has been claimed bv the 
plaintiff. 

In a kahuliat, the fixed rent mentioned was Rs. 360 
Then there was an additional it 
of “price of presents and unpaid 
Rs. 17*4. These two sums were 


em under the heading 
labour” amonnfcing to 

added together anifput 
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down as amountin'^ to U.s. 377-i under the heading 
of “total rent”. The Jcahulint tlioii provided; — 
“Besides, I shall every year, at the time of the Durga 
Puja, give you four goats ns presents and shall supply 
you labour witiiou^ wages for five days, which if I 
fail to do, I shall have no objection to your realising 
the sum of lls. iT- i, the price of the said presents 
and labour, in addition to the amount of rent.” 

/fWd, that tho sum of Us. 17-4, which was tho 
money equivalent of the present.s and labour, was in 
the nature of an impo.'sition in addition to the actual 
rent within the meaning of section 74 of tho Bengal 
Tenancy Act, aiul could not he recovered. 

Appeal from the decree of the District 
Judge of Chittagong, dated the 5th Septem¬ 
ber 1892, modifying that of the Subordinate 
Judge of Chittagong, dated the 25th February 
1892. 

Moulvis Serajul Islam aud Mahomed 
HahibnUa, for the Appellant. 

Babus Rem Chandra Banerjee aud Akhi 
Chandra Sen, for the Respondent. 

JUDGMBNT.—This was a suit for arrears 
of rent for the years 12^0, 1251 and l.i52 
Maghi, based orx a kabuliat. The defence, so far 
as it is necessary to consider it for the purposes 
of this appeal, was that the plaintiff was not 
entitled to recover anything on acount of 
hhet and hegar, that is, presents and labour, 
as the items claimed under this bead were 
in the nature of abwibs-, that he was not 
entitled to claim anything on account of road 
fund; that he was not entitled to recover 
anything as damages, and that the defendant 
was entitled to abatement of rent on account 
of the area that was occupied by embankments 
or had to be left out on account of the erec¬ 
tion of the embankments. 

The first Court allowed some of these 
objections and decread the claim of the 
laintiff in part. Against the first Court’s 
ecreeboth parties, appealed; and the learned 
Judge below has modified the decree of the 
first Court and given the plaintiff a decree 
in modification of the claim. 

Against that decree of the lower Appellate 
Court, the plaintiff has preferred this appeal, 
and the defendant has raised certain objections, 
under section 561 of the Code of Civil 
Procedure. The points argued on behalf of 
the plaintiff-appellant are these:—namely, first, 
that the Court of Appeal below ought not to 
have given any effect to. the clause in the 
kabuliat with reference to remission of rent 
in regard to the years for which rent had been 
paid in full, but should have limited the 


effect of that clause to the years for which 
rent was claimed; second, that the Coart of 
Appeal below was wrong in allowing remission 
on account of an area of 13 kanis odd; 
third, that the Court of Appeal below ought 
to have allowed interest at the rate stipulated 
for in the kabuliat; and fourth, that what was 
claimed on account of road fund should have 
been allowed: and the objections urged on 
behalf of the defendant-respondent under 
section 561 are these, namely, first, that the 
Courts below ought to have disallowed the 
claim for bket and hegar, presents and labour, 
amounting to 17 rupees 4 annas a year; second, 
that the decree of the lower Appellate Court 
has erroneously all >wed the plaintiff damages 
although the judgment distinctly disallowed 
the same; and third, that the lower Appellate 
Court ought not to have made the defendant 
liable for tbe whole of the Amines costs. 

We shall consider tbe points urged in tbe 
plaintiff’s appeal first, and then those urged 
by the defendant by way of cross-objections. 

As to tbe first point urged on behalf of the 
plaintiff; the learned Judge in hU judgment 
observes: The wording of section 52 (6) of 

Act VIH of 1885 leads me to believe that the 
rents for 1249 M. S. and backward having 
been paid, the reduction is operative for tbe 
years in suit and those years only but such a 
result seems somewhat hard on the defendant 
in view of t he conditions of the tenancy;” and 
then towards the close of his judgment, he 
says ''the abatement will take effect from 
1216 M. IS., there being a raoning account 
between the parties.” We think the learned 
Judge is wrong in tbe view that be has taken 
of this matter. We may observe that the 
claim for abatement of rent in this case does 
not come withiu tbe purview of section 52, 
clause (6). Remission is here claimed not 
on account of land not found im-the possession 
of the tenant, but on account of land which, 
though included in his tenure, he was obliged 
to leave uncultivated on account of the neces¬ 
sity of having to erect embankments to protect 
other land, and remission for land so left out 
is provided for in the written contract between 
the parties. That being so, prima facie, no 
doubt the defendant was entitled to remission 
for all the years for which tbe land had been 
so left uncultivated; but then it is admitted by 
the defendant himself in his written statement, 
paragraph 5, and it has been found by the 
learned Judge below, that rent for all the 
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years down to 1219 has been paid; and 
what the defendant ursres in support of his 
claim for remiseiou is given in these words 
in the 5th paragraph of liis written state¬ 
ment: “The plaintiff, on receiving the rent 
of the said land from the defendant, promised 
to remit it afterwards.” A special pr'^raiae 
to remit rent on account of the years for 
which rent had been paid in fall, is what is 
here relied upon in the defence; but no such 
promise has been made out and the learned 
Judge below does not base his decision 
upon any such promise. We are of opinion 
that the only ground urged for having 
effect given to this stipulation in the hahnlitit 
for remission in regard to the years for 
which rent had been paid in fall, has not 
been made out, and that the defendant was, 
consequently, entitled to abatement only in 
respect of the years for which rent lias 
be^n claimed. 

As to the second point urged for the 
plaintiff; no reason has been shown to us 
why we should hold that the area in respect 
of which remission has been allowed was 
too large. 

As to the third point, we observe that 
no interest was claimed in the plaint at 
the rate stipulated for in the knhuliat. What 
was claimed in tlie plaint was damages at 
the rate of twenty-five per cent., and that 
the learned Judge disallows, holding that 
this was certainly not a case where damages 
could be allowed for rents wilfully withheld. 
And then as regards the last point urged, the 
first Court gays: “The plaintiff himself, it 
seems, has not got to pay anything as 
road fond to Government, and so he cannot 
realise it from the defendant.” That finding 
does not appear to have been successfully 
challenged in appeal before the Judge; and 
we think it is too late for the plaintiff to 
ask us here to interfere on that point. 

The plaintiff’s appeal, therefore, succeeds 
only as to the first point, and the remission 
that has been allowed for the years 11^46 
to 1249 should be disallowed and the 
decree of the lower Appellate Court modified 
accordingly. Then, as to the defendant’s 
cross-objections, we are of opinion that the 
first one is entitled to succeed. In the 
kabuliatf we find that the total assessable 
area given is i5 drones and the mokrari 
‘jama or fixed rent mentioned, is .360T:*upee3, 
Then, there is an additional item under the 


heading of “Price of presents and unpaid 
labour,” amounting to 17 rupees 4 annas; 
and these two sums are added l-ogether 
and put down as nraonnting to 377 rupees 
4 aiinas under the heading of “Total rent”; 
and it is upon the fact of the entire sum of 
.377 rupees 4j annas being placed under the 
heading of “Total rent”, that the judgments 
of the Courts below in favour of the 
plaintiff are based. But in addition to this 
fact appearing on the face of the kahuilat^ 
there are other parts of the document, 
which, in our opinion, have a very important 
bearing cn the question before us, and those 
parts of the document are the following: 
The tenant first of all stipulates to this 
effect “that after paying at your znmindari 
sherishta the afore.said rent from year to 
year according to the instalments mentioned 
above, 1 shall take dakhilts for the same. If 
1 become a defaulter by dishonestly omitting 
to pay the said rent, then I shall not be 
competent to make any excuse or objection 
against your realising the rent in arrear 
together with interest thereon at 2 rupees 8 
annas per cent, per mensem as well as costs 
and damages by sale of this et'aami under 
Regulation VIH of 1819, and also by any 
other means provided by the laws now in 
force and those that may hereafter be 
enforced.” And then the knbuUat goes on 
to provide: “Besides, I shall every year at 
the time of the Saradia (Darga) Puja give 
you four castrated goats as presents and 
shall supply you labour without wages for 
five days, which if I fail to do, I shall have 
no objection to your realising the sum of 
17 rupees 4 annas as the price of the said 
presents and labour in addition to the 
amount of rent.” These provisions of the 
kahuliat go, in our opinion, distinctly to 
show that what was regarded as the actual 
rent was the sum of .350 rupees, which, we 
may observe in passing, bears a clear and 
definite proportion to the assessable area of 
15 drones; and that the sum of 17 rupees 
4 annas, which was the money equivalent 
of the bhet and begar or presents and labour, 
was iu the nature of an imposition in 
addition to the actual rent within the mean¬ 
ing of section 74 of the Bengal Tenancy Act 
and must, therefore, be held to be illegal, 
and the stipulation for the payment of the 
same must be held to be void. We may 
further observe that cot only is this distino- 
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tion between the actual rent and these 


additional items male in the kabuliat, but 
it is also observed in the plaint itself, in 
which the plaintiff says: “The defendant 
having: on 2nd Pous 1246 (Ma^hi) executed 
an etmami kabuUat in favour of the plaintiff, 
agreeing to pay annually .360 rupees as rent 
and 17 rupees 4 annas as the value of bhet 
(presents) and beo'ir (unpaid labour), is by- 
virtue of etmami title in possession of the 
land contained within the boundaries given 
below.” There is not, therefore, in our 
opinion, any room for doubt that the sum 
of 17 rupees 4 annas claimed as part of 
the rent is really abwab and, therefore, nob 
realizable. 

The second contention urged on behalf 
of the defendants, yinmely, that the decree 
has erroneously allowed damages though 
the judgment has disallowed that part of 
the claim, must also succeed; the learned 
Vakil for the plaintiff-appellant does not 

question the correctness of the contontion of 
the defendant. 

As to the third point urged by the defen¬ 
dant; we think that must fail. It was quite 
m the discretion of the lower Appellate 
tourb to have apportioned the costs of the 
amin in any way it thought proper, and in 
the exercise of that discretion the lower 
Appellate Court has considered it fit to 
make the defendant liable for it. The 
part of the judgment we do not think we 
ought to interfere with on second appeal. 

ihe cross-objection.s, therefore, succeed in 
regard to the item of 17 rupees 4 annas, 
which wo disallow as ahwab and also in re- 

gard to the amount of 287 rupees 5 annas 
6 pies, which has been erroneously allowed 
in the decree as damages. 

The result then is that both the appeal 
and the cross-objectiona succeed in part 
and the decree must be modified accordingly 
but under the circumstances, we make no 
order as to the costa of this appeal. 

Appeal and cross-ohjecthn allowed in part. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 200 of 1908. 

July 22, 1912. 

Present: —Sir N. G. Chandavarkar. Kt., 

Judge, and Mr. Justice Batchelor 
KONDU KANHUJI DHAVDB— Appellant 

versus 

VISHNU MORBSHVAR BEAT— 

Respondent. 

Construction of deed~Transfer~8ale^Contract of 

^^‘^d—Transfer of Property Act (I^ of 
<; f-fHo/ 1877b «8.17 

Whether a registered deed has the effect of oreafc. 

»ng a sale must depend on the circumstances of the 

case. 

Words of conveyance are not absolutely necessarv 
to create a transfer. AH depends on the intention 
and acts of the parties. 

Two persons entered into a transaction which 
they embodied in a deed of sale. The deed was 
described as a contract of sale but it was re. 
gistered and it distinctly provided that on certain 
events happening, the property should be regarded 
as sola to the vendee. The vendee was pub in 
possession of the property in consequence of the 
registered deed: 

Weld, that there wag a transfer in consequence 
and by operation of the registered deed when the con- 
ditions of the deed were fulfilled. 

Second appeal from the decision of the 
Joint First Class Subordinate Judge, at 
Poona, in Appeals Nos. 100 and 107 of 1905,' 
varying that passed by the Subordinate 

Judge of Poona, in Civil Suit No. 268 of 
1903. 

Mr, 0, S, Boo, for the Appellant. 

Mr. B. V. Yidtoans, for the Respondent. 

JUDGMENT,—^The Transfer of Property 
Act provides that in the case of a sale of 
immoveable property of the value of Rs. 100 
or more, the transfer shall be only by a 
registered deed. Whether in any particular 

case there being a registered deed, that deed 

has the effect of creating the transfer con¬ 
templated by the Legislature must depend 
upon the cii:cum8taDce3 of the case. Words 
of conveyance, it has been held, are not 
absolutely necessary to create a transfer. 
All depends upon the intention and acts 
of the parties. Now. in the present case, 
what the parties did was that they 
entered into a transaction, which they 
embodied in a deed. That deed, no doubt, is 
described as a contract of sale, but it was also 
registered, and it distinctly provided that 
on certain events happening the property 
should be regarded as sold to the vendee. 
And we have on the evidence the fwt foimd 
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by the Coarb below that it was iu oouseqaenoa 
of this registered deed that the vendee was 
put into possession of the property, so that 
\?e have here a registered deed which has, 
as a matter of fact, taken effect as transfer. 
The only question is whether it has that 
effect in law. That is a question of fact and 
it has been found by the Court below that 
there was a transfer in consequence and by 
operation of the registered deed in the case. 
On these grounds, the decree must be con¬ 
firmed with costs. 

Decree con^rmed. 


B, N. 


Vakil 
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SeooND Civil Appeal No, 2357 of 1908. 

Augnst 1, 1912, 

Present :—Sir Ashutosh Mookerjee, Kx., Judge, 
and Mr. Justice Holmwood. 

MATHURA PRASAD and others — 
Plaintiff?—Appellants 

TOTA SINGH and othbbs—Defendants— 

Respondents. 

Bengal Tenancy Act (r///ci/18S5>, s. T4—Abwab — 
Illegal cess-—Coni>tnictionof kabulyat —L’Zaim tohethcr 
j)art of rent. 

Whether a sum claimed by the landlord is or is nob 
an illegal cess, must depend upon the construction of 
the contiact before the Court. If upon a fair inter* 
pretation of the terms of the contract, the sum claim¬ 
ed can be deemed part of the actual rent, the tenant is 
bound to pay it; if it can only be regarded as an im¬ 
position in addition to the actual rent, the stipulation 
for its payment is void, 

Where throughout a lease, the yearly rent was des¬ 
cribed a certain sum assessed at a certain sum per 
higJui, upon the area demised, and at the end of the 
lease, in a clause, entirely distinct from the one where¬ 
in the rent was assessed, a provision was made for 
delivery of certain articles or in default their value: 

Held, that the articles or their value were in the 
nature of an illegal coss and not recoverable from the 
tenant. 

Appeal from the decree of the District 
Judge of Bhagulpore, dated July 20lh, 1908, 
modifying that of the Sub-Judge of that 
District, dated April 6th, 1908. 

Baba Jogesli Ohandra Dey, for the Appel¬ 
lants. 

Baba Khetra Mohan Sen, for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff in a suit for recovery 


of arrears of rent. The sole question in 
controversy is, whether an annual sum of 
Rs. 40 claimed by the plaintiff falls within 
the description of an illegal imposition within 
the meaning of section 74 of ttie Bengal 
Tenancy Act. The defendants hold under a 
lease, dated the 18th September 1877. In 
this instrument, the area of the land is 
stated to be 77 bighas, 14 cottahs and 13 
dhurs, whereon rent is assessed at the rate 
of Rs. 3-4 a year per higha-, the total rent is 
stated to be Rs. 252-6-7 to be paid in one 
instalment in the month of Baisahh, and in the 
event of default of payment, to carry interest 
at the rate of two per cent, per month. In 
the concluding portion of the lease, it is 
further stated that the tenant would deliver 
annually four cart-loads of husk of wheat 
and gram, and that if he failed to deliver 
the busk according to the terms of the con¬ 
tract, he would pay for the price thereof at 
the rate of Rs. 5 per cart-load. The plain¬ 
tiff claimed in the Court below the price of 
the four cart-loads of husk at the present 
market-rate, namely, Rs. 10 per cart-load. 
The defendant resisted the claim on the 
ground that this was an imposition in addi¬ 
tion to the actual rent, within the meaning 
of section 74 of the Bengal Tenancy Act 
and that, consequently, the stipulation for 
the payment thereof was void. The Court 
of first instance negatived the contention of 
the defendant. Upon appeal, the District 
Judge has taken the contrary view, on the 
authority of the decision in Krishna Chandra 
Sen V. Sushila Sooniury D-issee (1). On the 
present appeal by the plaintiff, it has 
been argued that the amount claimed is 
part of the rent and is not an illegal cess 
within the meaning of section 74 of the 
Bengal Tenancy Act. After careful con- 
sideratioQ of the arguments addressed to us 
on both sides, we are of opinion that the 
appeal ought not to succeed. 

The answer to the question, whether the 
sum claimed by the plaintiff is or is not 
an illegal cess, must depend upon the oon- 
sbruebion of the contract before the Court. 
If, upon a fair iaterpretation of the terms 
of the contract, the sum claimed can bo 
deemed part of the actual rent, the tenant 
is bound to pay it; if, on the other hand, tho 

(1) 26 0. 611j 3 O. W, N. 608. 
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aani claimed can only be regarded as an 
inipoaitioii in addition to the actual rent, 
the stipulation for its payment is void. In 
the case before us, throughout the lease, the 
yearly rent is described Rs. 252-6, assessed, 
as already stated, at the rate of Rs. 3-4 a 
upon the area demised. It is only at 
the end of the lease, in a clause entirely dis¬ 
tinct from the one wherein the rent is 
assessed, that provision is made for delivery 
of the huslc, valued at Rs 6 per cart-load. 
Rut this additional sum of Rs. 20 is not, 
expressly or hy implication, made part of 
the rent. Under section 54 of Regulation 
VItl of 1793, which was in force at the 
time when this contract was made, in order 
that an amount of this description might 
not be deemed an abu'ah, it was essential 
that it should be consolidated with the asal 
jama into one specified sum; and under 
section 55. the imposition of a new abivah 
under any pretence whatever, was strictly 
prohibited. Tested in the light of these 
principles, the contention of the appellant 
entirely fails. We may add that the view 
we take is supported by a series of decisions 
of this Court. One of the earliest cases in 
point is Sonnum Soo^ul v. Shaikh Elahee 
Buhsh (2), where there was an agreement to 
deliver a prescribed quantity of molasses on 
every maund manufactured on the premises; 
it was held that the article agreed to be 
delivered was over and above the regular 
money rent paid for the land, and, con¬ 
sequently, fell within the description of abwab. 
In the case of Baj Narain Mitra v. Panna 
Chund Singh (3), the tenant bad agreed to 
pay Rs. 10 annually in lieu of molasses; it 
was held that this amount could uot be re¬ 
covered, because it was neither stipulated 
for as part of the rent, nor iocluded in 
either of the instalments in which the rent 
was specified to be paid. In the case of 
Oayratulla Sardar v. Girish Ghandra Bhaumik 
(4), the tenant had agreed to deliver two 
goats at the time of the Saradya Puja or to 
pay three rupees as the price thereof. This 
obviously was a case of ahwabt because it 
could uot possibly he suggested that the 
goats formed an integral part of the rent. In 
the case of Krishna Ghandra Sen v. Sushila 

(2) 7 W. R. 453. 

(3) 7 C. W. N. 203; 30 C. 213. 

(4) 12 C. W. N. 176. 


Soonduri Bassee (I), the tenant had agreed in 
addition to a cash payment to deliver jack 
fruit, bamboos, and fish. This agreement 
was contained in a clause different from the 
one in which the rent was assessed, and 
the Court held that the imposition was an 
ahwib. In this case, there was the addi¬ 
tional feature, which does nob exist in the 
present litigation, that whereas the rent 
was payable quarterly, the value of the 
articles deliverable was payable only annually. 
The decisions mt^ntioned, thus, all clearly 
tend to negative the contention of the appel¬ 
lants. Much reliance, however, has been 
placed in support of the appeal upon the 
case of Radha Gharan Roy v. Golapckandra 
Ohose (5). But that case is clearly dis¬ 
tinguishable. There the amount sought to 
be recovered as collection charges was not 
only expressly made part of the rent and 
consolidated therewith, bat the aggregate 
amount was distributed into various instal¬ 
ments expressly stated to be payable as 
instalments of rent. In the C4se before us, 
even if there were, upon the terms of the 
contract, any doubt as to the true nature 
of the sum sought to be recovered, that 
doubt would be completely removed upon 
an examination of the plaint In the fourth 
paragraph of the plaint, the plaintiff allows 
a deduction of Rs. 28-6 for uncnltur- 
able land and seeks to recover arrears at an 
annual rate of Rs. 231 besides the husk; 
in the sixth paragraph, he asks for the 
principal anoount of rent with cesses thereoo, 
and the price of the husk. These two 
paragraphs plainly indicate that, in the 
opinion of the plaintiff, at any rate, the 
price of the husk claimed is not an integral 
part of the rent. The matter, however, is 
placed beyond all doubt when we find 
that the plaintiff claims cessjs Only upon 
the amount stated to be rent and not upon 
the amount claimed as price of husk. It 
the latter amount had borne the character 
of rent, the plaintiff would have been en¬ 
titled to claim cesses thereon, and, what is 
more, he would have been liable to pay to 
the State cesses on the basis of the rent 
thus realized. In our opinion, the terms 
of the contract, as also the interpretation 
pnt thereon by the plaintiff himself, leave 


(6) 31G, 834; 8 C. W. N. 629. 
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no room for serious oontroversy tha^i the 
sum olaimed as the value of husk does not 
form part of the o^nsolidated rent, but 
is an independent item fallinjf vrithin the 
description of an impoc<ition in addition to 
the actual rent, though it may not have 
been speoitioally described in the contract or 
olaimed in the plaint under the denomina* 
tion of abw ib^ as *vas done in some of the 
oases in the books: [^Tilukdhari Si'nghv. Ofinlkan 
Mahton (6); Radka Prosad v. Balkowxr Roer 
(7)]. The view we take is amply supported 
by the decision in Sreekauti^ Pershad v. Irshad 
-4/* Sarkar (S), which has many features in 
common with the case now before us. 

The result is that the decree of the Dis* 
trict Judge is affirmed and this appeal dis¬ 
missed with costs. The cross-objection 
filed on behalf of the respondent is not 
pressed, and is, consequently, dismissed with¬ 
out costs. 

Appeal and Croas-ohjectioti dismissed. 

(6) 17C.:i3l5 16 I. A. 152, 

(7) 17 C. 726. 

(8J 16 C. L, J. 225; 17 Iu<l. Cas. 173. 


MA.DEA.S HIGH COURT. 

Second Civil Appeals Nos. 295 and 416 

OP 1911. 

September 30, 1912. 

Present: —Mr. Justice Sundara Aiyar 
and Mr. Justice Sadasiva Aiyar. 

In No. 295. 

ITTICHERl BDATHIS SAMAN’THAM 
OTHBNAN NAMBIAR AYOTHIA 
RAMAN KAIMAL— Appellant 

versus 

T. V. ANANDA PISBTAROTI and others 

—Respondents. 

In No. 416. 

THBKKBViTTIL ANANDA PISHAROTI 

—Appellant 
versus 

ETTISHBRI BDATHIL SAMANTHAN 

AND OTHERS—RESPONDENTS. 

Hereditary office, claim to - Natare of proof—Long 
posseesion—Presumption of right—ProoJ of creation of 
right unnecessary 

In a claim for a hereditary right, the Court can 
infer such right from pi'oof of lung possession. 
Though, by itself, long possession is not sufficient to 


oroato a horoilitary right, yot a presumption in 
favour of such right is not iiiiprupor, ns in most 
ensoa, proof of tho oroatioii of a lioroditary right ut 
some particular time is not to bu ox|>octo(l. 

Second appeals against the decree of the 
District Court of North Malabar, in A. S. No. 
166 of 1910, preferred against that of the 
District Munsif of Canuanore, in O. S. No. 
381 of 1909. 

The Hou’ble Mr. J. L. Rosario (Advocate- 
General), for Appellant in No. 295. 

Mr. G. V. Annnthakrishna Aiyar, for Res¬ 
pondeat in No, 295. 

Mr. C. V. Ananthakrishna Aiyar, for Ap¬ 
pellant in No, 416. 

The Hon’ble Mr. J. L. Rosario (Advocate- 
General), for Respondeat in No. 416. 

JUDGMENT.—We cannot regard the 
judgment of the District Judge in this 
case as satisfactory. The suit is to recover 
the eraoluraeots of the office of Kazhakam 
to which the plaintiff alleges his familly has 
a hereditary right and for certain other sums. 
The plaintiff was dismissed from the office 
by the Urallari of the temple. The District 
Munsif found that the office was hereditary 
in the plaintiff’s family. The District Judge 
has reversed this finding, but has given a 
decree for the plaintiff for the whole amount 
sued for, including the emoluments of the 
office subsequent to the dismissal. It is quite 
clear on his finding that the plaintiff was not 
entitled to a decree for the claim in so far as 
it related to the emoluments of the Kazhakam 
office. 

We are unable to accept the finding on 
the question of hereditary right. It appears 
clearly from Exhibit B that the plaintiff’s 
tarwad had been in possession of the office 
for a period of about three*quarters of a 
century. There is no evidence as to the 
original creation of a hereditary right. Such 
evidence cannot be expected in most cases 
of claims to inferior offices of the kind in 
question. Long possession is not in itself 
sufficient to create a hereditary right; but 
the Court would be justified in inferring 
sucb right from possession for a long time. 
The District Judge was apparently under 
the impression that, with regard to a here¬ 
ditary office, there must be ^‘definite proof.’* 
We understand him, by that expression, to 
mean proof regarding the actual creation of 
the hereditary office at some particular time. 
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Tliis is a standard of proof which it would 
be impossible to comply with, as already 
statel, in many cases. There is nothing 
peculiar to a hereditary office which makes 
a presumption from long possession improper. 
Exhibit B affords some indication that the 
office is hereditary in plaintiff’s family. It 
provides, inter alin, for payment annually of 
540 seers of paddy as interest on a sura of 
1700 faii’Mns which was found due to a 
member of the plaintiff’s family in the year 
1857 on settlement of his accounts relating 
to the manageraeut of the temple for some 
time. There is no promise to re-pay the 
amount on any specified date; nor is there 
a provision that the sum would be re-paid 
when the family ceased to hold the office. 
Mr. Sitararaa Kao also relies on the fact that 
it is the family of Thekke Vittu that is 
slated in Exhibit B to be entitled to the 
emoluments of the office. He argues that 
the family, including the women and children, 
would not be stated to have the right to the 
emoluments if any particular member of the 
family was holding it by appointment. We 
cannot say tliat tliis argument is altogether 
without weight, although it is quite possible 
that a whole family may be appointed to an 
office to which it has no hereditary right. 
We think it is necessaiy that the question 
should be decided afresh. If the plaintiff 
succeeds in establishing that Ids right to the 
office is a hereditary one, be would be entitled 
to a decree for the whole amount claimed, as 
no attempt was made to justify his dismissal. 
If the right to a hereditary office is not made 
out, then the plaintiff cannot be entitled 
to the emoluments of the office, that is, 540 
seers of paddy a year. He would be entitled, 
however, to the amount of 540 kuzhnms a 
year for interest on the sum of 1760 fanams 
whioh was found due in 1857. The exact 
nature of the remaining 720 kuzhams 
claimed does not clearly appear. It seems to 
be claimed on an agreement which was based 
on certain special services rendered by a 
member of the plaintiff’s tarwad to the 
temple. Whether the services were of such 
a nature as to justify an agreement binding 
the temple for ever, and whether there was 
such consideration moving from the members 
of the plainliff’a tarwnd as to justify a 
promise to, pay 720 kuzhams fur ever, are 
questions which have not been properly 


discussed In the judgment of either of the 
lower Courts. We reverse the decree of the 
lower Appellate Court and remand the appeal 
for fresh disposal according to law with 
reference to the abcve observations. Both 
parties may be allowed to adduce fresh evU 
dence on the question of the nature of the 
claim relating to the 720 kuzhams of paddy 
a year The costs in this Court will abide 
the result. 

We may point out that the decree to be 
passed in favour of the plaintiff should be 
against the temple. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2031 of 1909. 

June 18, 1912. 

Present ]—Sir Ashutosh Mookerjee, Kt., Judge, 
and Mr. Justice Beachcroft. 
SECRETARY op STATE for INDIA 
IN COUNCIL^Plaintiff— Appellant 

versus 

A. H. FORBES— Defendant—Respondent. 

Lcn^c—Coccnant for renewal—Pcrmanencij—Lease 
for term of years—Option of renewal—Option ex¬ 
ercisable by lessee and his representative—Where no 
terms stated, lease to he renewed on former terms— 
Perpetual renewal- Covenant for reneival, ij runstoHh 
land—Suit in ejectment —Lessee ready to accept reneival 
on proper terms—Covenant still specifically enforceable 
— Construction—Grant to be construed in favottr of 
yrantee. 

A lease recited the prior settlements upon the ter¬ 
mination of the last of which the lease was renewed 
at enhanced rent. It then provided that if the leasee 
stood in need of constructing any house, he could 
build on obtaining sanction therefor from the lessor, 
the Collector. If the lessee failed to pay rent, the 
(Joveniment might realise the arrear under the laws 
iu force, and take possession of the land. The lessee. 
Ills heirs and representatives, would have the right 
to dwell on the land. After the expiry of the term, 
the Government would have power to re-scttle the 
land with the lessee on a fair rent: 

Held, that the last clause was intended to be a 
covenant for renewal. 

A renewal danse in a lease does not necessarily 
import permanency j but if it did, the clause 
requiring sanction of the Collector to the ereo* 
tion of a building, is not necessarily inconsistent with 
the theory of a permanent grant; the object of such 
sanction may bo uot so much to prevent tho erec¬ 
tion of a building as to secure that tho building should 
be of a Buitablo type from a sanitary or arohitec* 
tural or other similar point of view. 
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An express covenant to renew in appropriate 
teohnictal lanji^aage is not essential, and the habendum 
may be so framed as to amount in substance to ti 
covenant for ovou perpetual renewal. 

Chrtfnber v. Qaussen, 2 Jones & La Touche 99; 

7 Ir. Eq. R. 675; Taylor v. Pollard, Lyno on Leases, 
App. 62 and Shepjxini v. Doo?fl?«, 3 Ur. & War. 1; 5 
Ir. £q. K. 6, referred to. 

A lease, wliich oroatos a tenancy for a term of 
years, may yet confer on the lessee an option of re¬ 
newal. 

Moss V. Barton, L. R. 1 Eq. 174; 35 Boav. 107; 13 L. 
T. 623, relied upon. 

If the lease does not state by Avliom the op¬ 
tion is exercisable, it is exercisable by tho lessee 
only, 

Lewis V. Stephenson, 67 L. J. Q. B. 2D6; 78 L. T. 
166, referred to. 

The option is exercisable not merely b}’ tho 
lessee personally but also by I'.is ropresontativo- 
in-interest. 

Buckland v. Papillon, 2 Ch. App. 07; 36 L. J. Ch. 
81; 12 Jur. (n.s.) 992; 15 L. T. 378; 15 W. R. 92, 
referred to. 

If the option does not state the terms of renewal, 
the new lease will be for the same period and on the 
same terms as the original lease, in respect of all the 
essential conditions thereof, except as to the covenant 
for renewal itself. 

Lewis V. Stephenson, 67 L. J. Q. B. 296: 78 L. T. 
165; Austin v. Newham, (1906) 2 K. B. 167; 7.5 L. J. 
K. B. 563; 95 L. T. 490; Price v. Assheton, 1 Y. & C. 
82; 41 R. R. 222; 4 L. J. (n. s.) Ex. Eq. 3 and Rickards 
V. Rickards, 2 Y. & 0. C. C. 419 at p. 427; 7 Jur. 
715, referred to. 

There is no sorb of legal presumption against a 
right of perpetual renewal. The burden of strict 
proof is imposed upon a person claiming such a right. 
It should not be inferred from any equivocal expres¬ 
sions which may fairly be capable of being otherwise 
interpreted. The intention in that behalf should bo 
clearly shown*, otherwise, the agreement is satisfied 
and exhausted by a single lenewal. 

Job V. Banister, 2 K. & J. 374; 110 R R. 273; Bare 
V. Burges, 4 K. & J. 45; 27 L. J. Ch. 86; 3 Jur. (n. s.) 
1294 ; 6 W. B. 144; 116 R. R. 255; Paris v. Tai/lor, 3 
Ridgeway P- C. 395; Dfoorev, Folci/, « Ves. 232; 6 R. 
R. 270, and Iggulden v. May, 9 Yes. 325; 7 East. 237; 3 
Smith 269; 2 Bos. & P, (n. s.) 449; 8 R. R. 623, 
referred to. 

A covenant for renewal runs w’ith the land. 

Simpaon v. Clayton, 4 Bing, (n-s.) 758; 44 R. R. 841; 
6 Scott. 469; 1 Am. 299; 8 L. J- C. F. 69; 2 Jur. 892; 
Boev.Hayley, 12 East. 464; 11 R. R. 465; Proofce v. 
Bulkeley, 2 Yes. Sen. 498, referred to. 

The position of a lessee, who has been always ready 
and willing to accept a renewal on proper terms, is the 
same in equity as if a proper lease had been granted. 
Where the covenant for renewal was still specifically 
enforceable at the commencement of a suit for eject¬ 
ment against the lessee, the position of the lessee in 
equity is the same as if it had been specifically en- 
forced. 

Walsh V. Lonsdale, 21 Ch. D. 9; 52 L. J. Ch. 2; 
46 L. T. 858; 31 W. R. 109; Bibt Jaxvahir Kumari v. 
Chatterput Singh, 2 C. L. J- 343; Singhee Ram v. Bhag. 


11 ('. L, .T. 513; 0 luij, (-'la. O:! 
and Saraf Chandra v. Sh'iiii Cluiiiif, 1 I IimI. C.-i-;. 7l>I 
1(5 0. L. J. "1; 39 C. 0(53, ndioil u[)ou. 

For Uenchcrofl, J. —A nieiuiing must bo given to 
ovory olauso whoro possible, ami if ttjure is ambiguity 
in a grunt, it must bo couMtruyil in favour of tlm 
grantee. 

Appealfromthedecree of the District Judge 
of Bhagulpore, dated the 16th .Inly 
reversing that of the Sub .lodge, Monghyr, 
dated the 30th November 1908. 

Baba Ram Churn Mitter, for the Appel¬ 
lant. 

Babu Mahendra Nath Roy and Moulvi 
hommed hTustofa Khan, for the Respondent. 

JUDGME^JT. 

Mookerjee, j.—T his is an appeal by the 
Secretary of State for India in Council 
against a decree of the District Judge in 
reversal of a decree of the Subordinate Judge, 
by which an action in ejectment commenced 
by him against the respondeat has been dis¬ 
missed. On the 11th November 1S78, the 
Collector of Monghyr granted a lease to one 
John Christian in respect of a parcel of 
homestead land for a terra of 27 years from 
the Ist April 1876. The lease shows, on the 
face of it, that this was nob the commence¬ 
ment of the tenancy, and it is stated ex¬ 
pressly that the grant was made upon the 
expiry of the terra of the former settlement. 
Id 1879, the lessee transferred his interest 
to one Ambler, who, in the same year, soKi 
the property to Alexander -John Forbes, nov 
represented by the defendant. Upon the 
expiry of tlie term, the Collector made an 
offer to the defendant to renew the lease on 
certain terms specified in a draft. The de¬ 
fendant refused bo accept a renewal on the 
terms proposed and claimed a renewal on the 
same terms as before, subject to the payment 
of fair rent. The result was that the 
negotiations terminated, and the Collector, 
by a notice served on the 25th September 
1906, called upon the defendant to quit the 
land from the Ist April 19C7, and to re¬ 
move the materials of the house which had 
been erected thereon. The defendant ig¬ 
nored this demand for possession, and on the 
7bh September 1907, the Secretary of State 
commenced this action to eject him as a 
trespasser. The defendant resisted the claim 
substantially on the ground that he had 
acquired a permanent right in tho disputed 
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land and was not liable to be evicted there- 
frorn. The Subordinate Judge overruled 
this contention and decreed the suit. Upon 
appeal, the District Judge’ has reversed that 
decision, and dismissed the suit on the 
ground that the defendant had practically 
a permanent interest in the land as the lease 
contained a stipulation for renewal. In 
support of the present appeal, it has been 
argued on behalf of the Secretary of State 
that, upon the termination of the lease, the 
defendant ceased to have any interest in the 
land and is, consequently, liable to be ejected. 
On behalf of the respondent, it has been 
contended, in answer to this argument, that 
the lease contains a covenant for renewal, 
that he is entitled to renewal on the same 
teims as before, subject to the payment of 
fair rent, that he has always been ready and 
willing to accept a renewal on this footing, 
and that, consequently, he is in equity entitled 
to the same protection as if the leass had 
been properly renewed in his favour. The 
questions, therefore, which require considera¬ 
tion are, first, whether there is a covenant for 
renewal in the lease; secondly, if there is 
h renewal clause, was the defendant offered 
a renewal on proper terras; and, thirdly, if 
the defendant is not to blame, is he pro¬ 
tected from ejectment. 

In so far as the first of these questions is 
concerned, the answer must plainly depend 
upon a true construction of the instrument 
of the lith November 1878. It recites, in 
the first place, the prior settlements upon the 
termination of the last of wbicn the lease 
was renewed at enhanced rent. It then pro¬ 
vides that the lessee would, upon payraenfc 

of the rent assessed, peacefully dwell on the 

land, and if be stood in need of constructing 
any bouse, he could build on obtaining sane- 
tion therefor from the Collector. If the 
leasee failed to pay rent, the Government 
might realise the arrear under the laws in 
force, and further, take possession of the 
land. Daring the continuance of the term 
the lessee, his heiis and representatives 
would have the right to dweli on the land’ 
After the expiry of the term, the Govern¬ 
ment would have power to re-settle the land 
with the lessee on a fair tent. The last 
clause has been construed by the respondent 
as a covenant for renewal. This has been 
repudiated on behalf of the Crown, and our 


attention has been drawn to the fact that no 
terms are prescribed on which the lease is 
to be renewed. It has also been suggested, 
on behalf of the Crown, that if the clause 
be interpreted as a covenant for renewal, the 
lessee would practically have a permanent 
interest in the land, which is inconsistent 
with the provision for sanerion of the Ool* 
lector, should the lessee build on the land. 
After careful consideration of all the terms 
of the lease, some of which are by no means 
happily worded, I have arrived at the con¬ 
clusion that the clause in question was in¬ 
tended to be a covenant for renewal. It has- 
not been explained why a contract of tenancy 
of this character, executed by one English* 
man in favour of another, should have been 
written in what turns out to be a by no 
means intelligible Indian Vernacular ; but 
this much is plain that, if we accept the 
construction suggested by the learned Gov¬ 
ernment Pleader, viz., that the clause was 
intended merely to reserve liberty to the 
Collector to make a re-settlement with the 
lessee on fair rent, it would be entirely 
superfiaous. On the other band, as will 
presently appear, a renewal clause in a lease 
does not necessarily import permanency; but 
even if it did, the clause which requires 
sanction of the Collector to the erection of 
a building is not necessarily inconsistent 
with the theory of a permanent grant; the 
object of such sanction may be, not so much 
to prevent the erection of a building as to 
secure that the building should be of a suit¬ 
able type from the sanitary or architectural 
or other similar point of view. It must 
again be remembered that the tenancy bad 
apparently continued for many years, had 
been renewed from time to time, and was 
intended for dwelling purposes, which would 
necessarily imply the erection of structures 
of a more or less substantial character. 
From this point of view, the insertion of a 
renewal clause would be appropriate and in 
perfect harmony with the avowed object 
of the grant. The construction, therefore, 
suggested by the respondent is reasonable, 
and I do not hesitate to accept it, beoaase 
it is well settled that an express covenant 
to renew in appropriate technical language 
is not essential, and the habendum may be 
so framed as to amount in substanoe to a - 
covenant for even perpetual renewal. Thq? 
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in Chambers v. Qausseii (1), Sir Edward 
Sadden, then Lord Ohanoellor of Ireland, 
held, upon a oonatruotion of all the terms of 
a lease, that it was a lease for lives, renew* 
able for ever. He referred to the oases of 
Taylor v. Pollard (2) and Sheppard v. Doolan 
(3), where a similar view had been taken. 

I hold, therefore, that the clause in question 
embodies a covenant for renewal. 

In 80 far as the second question is con* 
cerned; it has been argued on behalf of the 
Crown that as the instrument does not 
specify the terms on which the lease was to 
be renewed, the lessee could not claim 
renewal on the same terms as before. This 
contention, in ray opinion, is fallacious. In 
the first place, a lease which creates a tenancy 
for a term of years, as in the present case, 
may yet confer on the lessee an option of 
renewal: Moss v. Barton (4). In the second 
place, if the lease does not state by whom 
the option is exercisable, it is exercisable by 
the lessee only; in other words, a covenant 
for renewal, if informally expressed, is eu* 
forced only in favour of the lessee: Lewis v. 
Stephenson (b). In the third place, the 
option is exercisable not merely by the lessee 
personally, but also by his representative-io* 
inteiest, for example, his trustee in bank* 
ruptcy; Bucklani v. Paptllon (6). In the 
fourth place, if the option does not state the 
terms of renewal, the new lease will be for 
the same period and on the same terms as 
the original lease, in respect of all the 
essential conditions thereof, except as to the 
covenant for renewal itself: Lewis v. Stephen^ 
son (5), Austin v. Newham (7), Price v. 
Assheton (8), Rickards v. Richards (9). The 
exception just mentioned is of some import¬ 
ance, because it negatives the suggestion made 
on behalf of the Crown that a covenant for 
renewal practically implies a permanent lease. 

(1) (1814) 2 Jo. and La To. 99; 7 If. Eq. R. 575. 

(2) (1827) Lyue on Leases App. 62. 

(3) (18121 3 Dr. & War. 1; 5 Ir. Eq. R. 6. 

(4) (1866) L. R. 1 Eq. 174; 35 Boav. 197; 13 L. T. 
623. 

(6) (1898) 67 L. J. Q. B. 296; 78 L. T. 165. 

(6) (1866) 2 Ch. App. 67; 36 L. J. Ch. 81; 12 Jur. 
Cn. b.) 992; 15 L. T 378; 16 W. R. 92. 

(7) (1906) 2 K. B. 167; 75 L. J. K. B. 563; 95 L. 
T. 490. 

(8) (1834) 1 Y. & C. 82; 41 E. R. 222; 4 L. J. (N. s.) 
Ex. Eq. 3. 

(9> (1843) 2 Y. & 0. C, 0. 419 at p. 427; 7 Jur. 
716. 


Lord Macclesfield .said in 77//^'' v* Skinnrr 

(10), that th ongh tlie leHflo is to bo m uio on 
tlie same covenants, yet that shnll not take in 
acoveuant for the renewing of tins now loa^io, 
for as much as then the leaso would never bo 
at an end. To tlie .same effect is fclie observa- 
tion of Lord Thurlow in Tritton v. Foote (11), 
that a covenant in a lease to renew under tlie 
same conditions is exclusive of the covenant 
of renewal. Similarly, Lord Selborne 
observed in v. ^f ilhurn {V2) ^ that 

though there is no sort of legal presumption 
against a right of perpetual renewal, yet tlie 
authorities certainly do impose upon any one 
claiming such a right the burden of strict 
proof and are strongly against inferring it 
from any equivocal expre.ssions which may 
fairly be capable of being otherwise interpret¬ 
ed. The substance of the matter, therefore, 
is that the covenant will not be construed as 
a covenant for perpetual renewal, unless the 
intention in that behalf is clearly shown; for 
instance, when the convenant expressly state-s 
that the lease is to be renewed for ever; 
otherwise, the agreement is satisfied and 
exhausted by a single renewal: Job v. Banister 
(13); Sare v. BurgesH^i), Davis y. Taylor (16); 
Moore V. Fotey (16), Iggulden v. May (17). It 
has accordingly been held that a covenant to 
receive the construction of perpetual renewal 
must be plain and distinct and such as to 
bear no other construction without force and 
violence done to the words and the context: 
Browne v. Tighe (18). In the present case, 
therefore, the defendant was entitled to a 
renewal of the lease on the same terms as 
in the instrument of the llbh November 1878, 
subject to the payment of fair rent as express¬ 
ly stated therein; and this right was not 
affected by the circumstance that he was a 
transferee from the original lessee, for, as 
already stated, a covenant for renewal runs 

(10) (1723) 2 P. W. 196. 

(11) (1789) 2 Brown 0. C. 636; 2 Cox, 171. 

(12) (1884) 9 App. Cas. 844 at p. 850; 54 L. J. Q. 
B. 6; 62 L. T. 222; 33 W. R. 325. 

(13) (1856) 2 Kay & J. 374; 110 11. R. 273. 

(14) (1857) 4 Kay & J. 45; 27 L. J. Ch. 86; 3 Jiir. 
(n. 8.) 1294; 6 \V. K. 144; 116 R. R. 355. 

(15) (1736) 3 Ridgeway P. C. 395. 

(16) (1801) 6 Vea. 232; 5 R. R. 270. 

(17) (1804) 9 Vefl. 325; 7 East 237; 3 Smith 209; 
8 R. R. 623; 2 Bos. & P. (N. R.) 449 

(18) (1834) 2 Cal. & Fin. 396; 8 Bligh (n. 8.) 272; 
37 R. R. 150. 
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with the land. Simpson v. Clayton (19); Roe 
V. Hayley (20), Brooke v. Bnlkeley (21). The 
renewed lease offered to him, however, was 
on substantially different terms. Covenants 
had been inserted which involved restraint 
against alienation without the written 
permission of the Collector which could be 
obtained only upon payment of premium, 
forfeiture for felling timber without leave, 
forfeiture for addition to or altera* 
tion in building without assentof the Collec¬ 
tor, and like clauses, more or less calculated 
to prejudice seriously the position of the 
lessee. The lessee was, therefore, clearly 
entitled to refuse to accept a renewal on 
conditions so essentially different from the 
terms of the original grant. 

In so far as the third question is concerned, 
it cannot be seriously doubted that the 
position of the lessee who has been always 
ready and willing to accept a renewal on 
proper terms is the same in equity as if a 
proper lease has been granted. The covenant 
for renewal was still specifically enforceable 
at the commencement of the suit, and the 
position of the defendant in equity is the 
same as if it had been specifically enforced: 
Walsh V. Lonsdale (22); Bihi Jawahir Kumari 
V. Chotterput Bingh (i;3), Singhee Ram v. 
Bhaghat Chandsr Nundi (2i), and Snrat Chan^ 
dra V. Sham Ohand Singh (25). 

The result, therefore, is that although 
the reasons assigned by the District Judge 
may be open to criticism, his decree must 
be affirmed and this appeal dismissed with 
costs. 

Bbachcropt, J.—I agree and have little to 
add. it is conceded that the determination 
of the question depends on the interpretation 
to be put on the clause, which has been 
translated, after the expiry of the terra put 
down in this deed, the Government shall 
have power tore-settle the land on a fair 
.famti.” A more accurate translation of the 
concluding words would be “the Government 

(19) (1838) 4 Bingham (n. s.) 7G8; 44 R. R. 841* fi 
Scott 4C9; 1 Am. 299; 8 L. J., C. P. 59; 2 Jur. 892 

(20) (1810) 12 East 464; 11 R. R. 405. 

(21) (1754) 2 Yes. Sen. 498. 

(22) (1882) 21 Ch. D. 9; 52 L. J.. Ch. 2- 46 L T 

8o8;31 W.R. 109. * * 

(23) 2 C. L. J. 343. 

(24) It C. L. J. 043; 6 Jnd. Cas. 632. 

(25) 16 C. L, J. 71; 39 C. 663; 14 Ind. Cas. 701. 


shall have the power to bring into operation 
a new settlement on a fair jama.'* 

If this clause gives an option of renewal, 
the appellant is faced by this difficulty that 
the option must be taken to include a 
renewal of the lease on all the old terms, 
except such as are excluded other, of course, 
than the renewal clause itself. It is clear 
the words on afairyarna” would he meauing* 
less if applied to any person other than the 
respondent, for in a contract between A and 

B. y it is of DO concern to B. for A. to say, ‘ I 
shall have power to renew the contract with 

C. on a fair rent.” 

Any difficulty which there is in the case 
arises from the fact that the lease is loosely 
worded. It contains other provisions which 
are unnecessary, e.gr,, the passage which, after 
giving Government power to take seer 
possession in case of default of payment of 
rent, goes on to give Government authority 
to keep the property seer or to lease it to some 
one else. If the clause after the expiry of the 

term, Government shall have power to bring 

into operation a new lease on a fair ;amo,” were 
merely a clause emphasizing the fact that the 
termination of the lease in 1902 was to end 
the contract between the parlies, the appel¬ 
lant must succeed. But a meaning must 
be given to every clause where possible, and 
if there is ambiguity in a grant, it mast be 
construed in favour of the grantee. Now, if 
the contract between the parties entirely 
terminated in 1902, it was quite unueceasarv 
to reserve to Government the power to make 
a new settlement. Therefore, the reservation 
of that power to Government appears to 
indicate that it was considered that the 
respondent had some right which it was 
intended to qualify by this clause. And on 
the terms ol the danse that right could only 
be a right to renewal. This view is borne out 
by the fact that previous renewals were recit¬ 
ed in the patta. And the suggestion that 
Government had a right to settle the land 
with any one without giving to respondent 
the refusal of a lease does not appear to have 
been the suggestion, at any rate, in the Court 
of Appeal, for the judgment of the learned 
District Judge seems to proceed on the lines 
that there was an option of renewal and that 
the Government Pleader*s contention was not 
that there was no option, but that the terras 
of the lease could be varied* 
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Therefore, we masti take it that an option 
was reserved to the respondent. That being 
so, it mnat be taken that tlie terms not men¬ 
tioned as liable to variation were to be 
renewed. Government was, therefore, entitled 
only to alter the rent on renewal. 

I agree in dismissing the appeal with 
costs. 

Appeal dhmxsseii 
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MADRAS HIGH COURT. 

Appeal Against Order No. ! i op 1912. 

October 7, 1912. 

Tresent: —Mr. Justice Sundara Aiyar and 
Mr Justice Sadasiva Aiyar. 

KOTAGIRI VENKATARAMARATANIM 

Axp OTHERS—Appellants 
vei^sus 

PATTBANDA BASAWAYYA— 

Respondent. 

TAmitation Act {IX of 1908), Sch. I, Arts. 29, 36, 62, 
120— Attachment of land and standing crops—Suit to 
declare attachment illegal—Subsequent suit for damages 
for loss of crops — LimUation—General Clauses Act 
(X of \697). 

Per Sundara Aiyar, J., CcouBrming the juilpcment 
of the lower Court)—A suit for damao-es for the 
value of standing crops cut and appropriated by 
the defendant, %vhile such crops were under attach¬ 
ment in execution of decree, brought after tlie 
termination of a suit to declare such attachment 
as illegal, is, for the purposes of limitation, governed 
either by Article 62 or Article 120 of the Limitation 
Act, and the cause of action arises on the termina¬ 
tion of the suit declaring the attachment to be illegal. 

Per Sadasiva Aiyar, J.—The period of limitation for 
sneh a suit is contained in Article 29 or Article 36 
of the Limitation Act, and the cause of action arises 
on the date of the attachment. 

Per Curiam.—Standing crops are "immoveable pro- 
perty,” according to the General Clauses Act, 
1897. 

Appeal against the order of the Temporary 
Subordinate Judge of Masnlipatam in A. S. 
No, 177 of 1911, presented against that of 
the District Mausif of Bezwada, iu O. S. No. 
588 of 1909. 

FACTS.—The facts are clear from the 
following judgment of the Distiicb Munsif:— 

“ Claim for Rs. 596-9-0, being the value of 

paddy. 

“it is alleged in the plaint that the defen¬ 
dants, in execution of their decree against 

Maddali Pitchamma in S 0. No. 897 of 1906, 
attached the suit land and the crops 


thereon on 13th Deoemher 1P06 ■ that 

8 ub.seqnGnt]y the attachment of cropa 
alone was kept in force : that the plaintiff 
on his failure in claim petition brought 
Original Suit No, 521 of 1907 (Original Suit 
No. 259 of 1909, Additional District Munsif’s 
Court, Bezwada) for the establishment of 
his right to the suit land and the crops 
thereon ; that the suit was decreed in his 
favour; that owing to negligence of the 
defendants during the time of attachment 
in force, the crops though well grown became 
spoiled ; that the defendants appropriated 
the sale-proceeds of the remainder of the 
croD.s. Hence the suit. 

“The defendants contend that the suit is 
barred by limitation; that there was no 
negligence at all on their part during the 
time of attachment; that the value claimed 
by^the plaintiff is excessive. 

* Issues :— 

(i) Whether the suit is within time P 
{u) Whether the plaintiff has sustain¬ 
ed any and what damages owing 
to the negligence of the defen- 
dants ? 

(tit) To what relief is plaintiff 
entitled ? 

''Urst ts$ue.~~The facts of the case are 
very simple. This is a suit by a defeated 
claimant in respect of the value of crops 
whose out-turn was poor owing to the 
alleged negligence on the part of the 
defendants in not harvesting the crops at 
the proper time. Defendants contend inter 
alia, that the suit is barred by limitation 
as the present suit was brought more than 
one year from the date of attachment. 

The question for determination in the 

Admittedly, the suit property was attached 
on 13th December 1906. The plaintiff put 
in a claim petition in respect of the paddv 
crops which was thrown out. Subseauentlv 
plaintiff brought Original Suit No 521 ^ 

1907(Original Suit No. 217of 1909 Addition^ 
alMuosif’e Court) under section 283 of fhl 

old Civil Procedure Code now Ordt 
rule 63, to establish hi.s right to the euit’ 
land and the crops thereon. The laf 
suit was decreed in his favour /q th 
meantime, the crops were harvested 
the paddy sold aud the proceeds distributed 
to defendants. Plaintiff gives 13fch 
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December 1906, date of attachment and 
22nd September 1909, date of Additional 
District Munsif’s Court decree as the cause 
of action. The simple question, therefore, is 
whether the cause of action dated from 
13th December 1906, the date of attachment 
and if so, is the suit baned by time? Defen¬ 
dants’ Pleader contends that the cause of 
action is 13th December 1906 and that as 
the suit -was brought more than one year 
from the latter date, the suit must be held to 
have been barred by time. In support of 
his contention, he relies upon the decision 
reported in Samaraju Nurasimha Rao v. 
Thadinada Oangaraju (1). I am of opinion 
that the contention of the defendant’s Pleader 
must prevail. The cause of action arose on 
13th December 1906, the date of the 
seizure of the property. The Article of 
the Limitation Act applicable to the cases 
of this kind is 29. Plaintiff’s Pleader 
ingeniously argues that the standing crops 
are immoveable property and that the 
Article is not applicable. Even conceding 
for argument’s sake that his contention is 
a valid one, the standing crops cannot 
remain the selfsame thing through a 
number of years. Being perishable article, 
they were cut and distributed under the 
legal process. The moment they were cut, 
they become moveable property. The de¬ 
cision reported as Damaraju Narasimha Rao 
V. Thndinnda Qangaraju (1) is applicable 
on all fours with the present case. 

“Besides, the wording of Article 11, 
Schedule 1 of the Limitation Act is quite 
clear on the point. The only things pres* 
cribed in the Code are these (Order XXI, 
rule b3) :—There must be an attachment. 
There roust be a claim petition preferred. 
Then there must be an investigation and 
an order thereon. The Article applicable 
to cases of the kind is clearly Article 11 of 
Schedule 11 of the Limitation Act which 
prescribes a period of one year. This is a 
special provision made in the Limitation Act 
in respect of cases of the kind. 

“I, therefore, find the point against the 

plaintiff. 

“In the view I have taken of the first 
issue, it is unnecessary for me to go into 
the other issue. 


BASAWATYA. 

^‘In the result, I dismiss plaintiff’s suit 
with costs to the defendants.” 

On appeal by the plaintiff, the Sub¬ 
ordinate Judge passed the following judg¬ 
ment :— 

“The point for determination is whether 
the suit is barred under Article 29 of 
Schedule II of the Limitation Act. 

“The Article 29 clearly applies to a case 
of moveable property wrongfully attached. 
The facts of the case quoted by the 
District Munsif show that the property 
attached was undisputedly treated as move- 
able property. In the present case, what 
was attached is land with standing crops 
thereon. The attachment was raised as 
regards the land, and the plaintiff had to 
file a suit for a declaration that the 
standing crops were his. Standing crops 
are defined as immoveable property in the 
General Clauses Act of 1868, vide Pand'ih Qazi 
V. Jennuddii2)\^humlal Fulchand v. MangoUias 
Guvardhand’js (3); Madayya v. Venkata (4) 
and Cheda Lai v. Mul Chxnd (5). 

“The plaintiff’s case is that he sustained 
loss by reason of the illegal attachment 
made at the instance of the defendants of 
the standing crops as the property of their 
judgment-debtor. The Article applicable is 
Article 109 of Scliednle II of the Limitation 
Act, if Article 30 of the same Schedule 
does not apply. In either case, the suit is 
not barred by limitation. The decree of 
the lower Court is not sustainable, and it 
is set aside, and the suit is remanded to 
be restored to its original file and disposed 
of on merits. The Court-fee paid in respect 
of the memo of appeal will be refunded to 
the appellant.” 

“rhe costs will abide the result.” 

The defendant appealed to the High Coupt* 
Mr. V. Ramadoss^ for the Appellant. 

Mr. T, Prakasam, for the Respondent, 

JUDGMENT. 

SuNDABA Aitab, J.—According to the 
General Clauses Act, 1897, which was in 
force at the time when the land and the 
crops were attached, standing crops would 
be immoveable property. It is urged for 
the respondent that this would make Aiticle 

(2) 4 0. 665; 2 0. L. R. 526. 

(3) 6 B. 592. 

(41 11 M. 193. 

(5) 14 A. 30; A. W. N. (1891) 174. 


(1) 31 M. 431; 4 M. L. T. 271. 
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29 of the Indian Limitation Aot not 
appUonble. Acoordinff to tiie view that I 
have taken in Yellaunnal v. Aij/appa Naick 
(6), the plaintiff's cause of action for the 
value of crops did not arise until his suit 
establishing his right to the land was decided 
on 22nd September 1009 and this suit was 
instituted on the 22nd November 1909. I 
am of opinion, for the reasons stated in my 
judgment in YAlammnl v. Aiy tppn. Na/rfc 
(6), that the proper Article applicable is 62 
or 120. I must hold, therefore, that the 
Snbordinale Judge was right in his view 
that the suit was not barred by limitation. 
I would, therefore, dismiss the appeal with 
costs. 

Sadasiva Aitar, J.—If Article 29 or 36 
applies, the cause of action arose on 13th 
December 1906, the date of attachment of 
the property. According to the view I have 
taken in Yellavimal v. Aiyapp'i Naick (C), 
I would reverse the judgment of the 
Subordinate Judge and restore that of the 
Munsif. 

SoNCARA Aiyar, J.—Tlie result is that the 
appeal is dismissed with costs. 

Appeal dis’aisscd, 

(6) 12 M. L. T. 458; 23 M, L. J. 519; 16 Ind. Cas. 
914. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1033 op 1910. 
November 11, 1912. 

Present ".—Sir Arthur Reid, Kt., I'hief Judge, 
and Mr. Jasbica Rattigan. 

Musammat ZAINAB BiBt and otheks— 
Defendants—Appellants 
versus 

BADAR-UD-DIN —Plaintiff—Respondent. 

Custom— Succession—Araias of Tnhsil Sliarkpur, Dis^ 
trict Lahore ■ Self-acquired property of nephew — 
Uephew's daughter preferred to his paternal uncle. 

Among Arains of Tahsil Sharkpur, District Lahore, 
a paternal uncle has no right to the self.acquired 
property of his nephew in preference to thatnepliew’s 
daughter* 

Second appeal from the order of the Divi¬ 
sional Judge, Lahore, dated lOth Jane 1910, 
reversing that of the Subordinate Judge, let 
class, Lahore, dated 2Sth July 1908, dismiss- 
ing plaintiS's claim. 

Mian Muhammad Shah haionz^ for the Ap¬ 
pellants. 

JI.hawaja Zia-ud-diny for the Respondent. 


JUDG-MBNT.—The question for consider¬ 
ation is whether the plaintiff, who is paternal 
uncle of the last male owner of land in the 
Sharakpur Tahsil of Lahore, is entitled to 
possession of that land in preference to the 
last owner’s daughter. 

The parties are Arains and it is admitted 
tliat the daughter of an Arain ot the Lahore 
Tahsil inherits all property of her father in 
preference to any collateral. 

The Record of Rights of 1856, which has 
been cited in the judgment dated the 16th 
January 1909 of the lower Appellate Court, 
provides that where the owner leaves a daugh¬ 
ter, she inherits, if a gift has been made to 
her, but that in the absence of a gift, a near 
collateral will exclude her. 

The Riwai-i-am of 1867 records that the 
near collaterals inherit, and that it is their 
duty to provide for the marriage of the 
daughter. 

On page 10 of the Customary Law of the 
Lahore District, compiled by the Settlement 
Officer in 189'i, the an.swer recorded to ques¬ 
tion C, is that Arains say that a daughter or 
sister succeeds to the property if there is no 
male collateral nearer related than in the 
fifth generation. 

No specification of ancestral or self-acquir¬ 
ed property is made in these records. In the 
lower Appellate Court, it was assumed that 
the property in suit was ancestral, but both 
Courts below found, on remand by this Court, 
that it was self-acquired, and this finding has 
not been contested. 

In Jaikarn v. Lakhu (1), printed as a 
foot-note to the case of Daya Ram v. 
Sohel Singh (2), the following passage 
occurs, at page 421 :— 

“ That collaterals have ordinarily no prefer¬ 
ential claim to daughters and their issue 
where the land is not ancestral but is the 
acquired property of the last owners seems to 
be a well established proposition of Customary 
Law. Sir William Rattigan lays this down in 
paragraph 23 (2)ofhisDigest,6thEditionand 
remark (2) under it. He quotes the deci¬ 
sions relied on by the appellant except Ichhri 

V. Jowahira (3), in support of his position but 
it mas the same in the 4th Edition which was 

issued before the earliest of them was pub- 

(I) 110 P. R. 1906 note at p. 414. 

C2) 110 P. R. 1906 {F. B.); 31 P. L. R. 1907; 69 P. 

W. R. 1907. 

(3) 18 P. E. 1896. 
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lished and in the previous editions. Thus, it 
would seem that this eminent expert in Cus¬ 
tomary Law did not understand that any new 
or startling departure from the rule pre¬ 
viously understood about the respective rights 
of agnates and daughters of a deceased pro¬ 
prietor in respect of his acquired land wae 
made by Lokha v. Harz (4).’' 

The burden of establishing rights superior 
to those of daughters was, therefore, on the 
plaintiff-respondent. 

Dihzikh Bam v. Nnthn Singh (5) ; Afu5/a v. 
Vohlu (C) ; Sham Ram v Musnmmat Hem Bui 

(7) ; Qhulam Mohy-ud-iin v. Faiz Bakhsh (8) ; 
Maha Bam v. Bam Mahnr (9) ; Miihamad 
JJmar v. Kirpil Sizigk (10); Allah Ditla v. 
Shahna (11) ; tS’njrau v. Sahib Khntun ‘'12) 
and Amir v. ^fu$'zmml^t Sharf Nur (18) 
have been cited on the question of the evi¬ 
dential value of the Rizcaj i am and Records 
of Rights. 

Ghirogh Din v. Mamman (14), cited for 
the plaintiff-respondent, deals specifically}wif h 
ancestral property, and in connection with 
the difference between the custom of the 
Lahore Tahsil and Sharakpur Tahsil the fol¬ 
lowing passage occurs, at page 151: — 

“ The Wnjih-ul arz suggests that the custom 
in the village as to daughter’s rights in res¬ 
pect to ancestral land is behind that of the 
Tahsil generally as recorded in the Hitoaj-uam] 
it does not suggest that, having been on a 
level with that recorded for the Tahsil, 
the village has adopted some special 
custom of its own. On the contrary, the 
Sharakpur Riwaj-i-am suggests that the 
Aroins in conclave assembled have thought it 
expedient to adopt a positive rule from the 
Muhammadan Law for the settlement of a 
moot point as to what share the daughter 
ought to receive. It is significant that this 

(4) 64 P. R. 1893. 

(.')) 98 P. R. 1894 (F. B.). 

(0) h2 P. R. 1896. 

(7) 73 P. R, 1890. 

(8) 97 P. R. 1902; 121 P. L. R. 1902. 

(9) 65 I*. R. 1903; 139 P. L. R. 1903. 

(10> /8 P. R. 1904. 

(11) 12 P. R. 1908; 22 P. W. R. 1908: 175 P. L. R. 
1908. 

112) 44 P. R. 1909; 67 P. L. R. 1909; 69 P. W. E. 
1909; 2 Iiul. Cas. 7). 

(13) 49 P. R. 1910; 6 Incl. Gas. 929; 87 P. W. R. 
1910; 137 P. L. R. 1910. 

(14) 28 P. R. 1893. 


provision has not been corroborated by in¬ 
stances.” 

In Article 23 (2) of Rattigan’a Digest of 
Customary Law,it is laid down that “in regard 
to the acquired property of her father, the 
daughter is preferred tj ollaterals.” In re¬ 
mark 2, on page 33 of the 7 th Edition, re¬ 
ferred to in Jaikarn v. Lakhu (1), cited 
above, authorities for this rule are col¬ 
lected. 

The greater part of the agricultural land 
dealt with by the Revenue Records is ances¬ 
tral, and, having regard to the authorities 
cited above, we are not satisfied that the pro¬ 
visions of the Bm’ij-j-aw and the Record of 
Rights cited apply to self-acquired property, 
while the oral evidence dealt within the judg¬ 
ment of the Court of first instance is against 
the contention that the rules for the devoln- 
tion of self-acquired land are those above 
cited from the Revenue Records. The plain¬ 
tiff-respondent has not discharged the burden 
of proof which lay on him of establishing his 
right to the self-ai^quired property of his 
nephew in preference to that nephew’s daugh¬ 
ter and we decree the appeal with costs. 

Appeal allowed. 


CALCUTTA H1(4H COURT. 

Ordinary Ori3Inal Civil Suit No. 357 

OF 1910. 

July 8, 1912. 

Present: —Mr. Justice Ghaudhuri. 

W. STEW'ART— Plaintiff 

versus 

NEW ZEALAND INSURANCE Co. Lo.— 

Defendants. 

Insurance—Marine insurance — Policy—Perils of the 
sea, meaning of —Ordinary action of wizid and waves 
—Wear and tear. 

The term “perils of the seas” refers only to 
fortoitons accidents or casualties of the sea. It 
does not include the ordinary action of the wind 
and waves. It is not every loss or damage of 
which the sea is the immediate cause, that is 
covered by these words. They do not protect 
against the natural and inevitable action of the 
•ninds and waves, which result in what may be 
described as wear and tear. There mast be some 
casualty, something which could not be foreseen, 
as one of the necessary accidents of adventnre 

IheXantho, 12 App. Cas. 503 and Hamilton v. 
Pandorf, 12 App. Cas. 618, relied upon. 

Anderson v. Morice, 10 Com. Pleas 68 wd 
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Siackbury V, Liv>crpool nnd UmtU liivt'r Plato Sfcam 
Navigation Co. (1002) 1 K. U. 200, Uistiu^iii.slioil. 

Au insureil bont sank siulilonly in fair woivtlior aiul 
smooth water, without any iissijfuablo catiso. 

It was uot pvovcil that tho b.)ib hail boon ilo- 
liberntely scuttled. Tho boat was in water ti^ht 
oouditiou up to tho nijjlib of aeoidout. It ap[)oarod 
that bottom plates hail corroded through natural 
causes, that is, iu oonsequenco of ordinary wear and 
tear: 

Held, that tl:o loss was not causod by perils of 
tho soft under tlio terms of tho policy. 

Messrs. Langford James, and Fankridge 
iDsbracted by Messrs. Ohnnder, Law Co., 
Solicitors, for the Plaintiff. 

Messers. B. C, Mitter, L. P. E. Pugh and 
S. Q. Pearson, instructed by Messrs. Pugh .y 
Co., for the Defendants. 

JUDGMENT.—The plaintiff is the owner 
of a Steam Launch named The Fo.v. It was 
an old Government boat which the plaintiff 
purchased. He had it rep.aired and even¬ 
tually chartered it to a firm in Chittagong. 
It was sent to Chittagrng where there was 
some difficulty with the charterers whose 
creditors appeared to have attaclied the boat. 
After some considerable trouble, the plaintiff 
succeeded in getting the boat away. It 
apparently started back some time after 
July 1910 and arrived at Port Canning. 
The plaintiff states that it met with rough 
weather on the return voyage and lost two 
water tanks and a jolly boat, but no damage 
was done to the boat itself. He himself took 
charge of the boat at Mabla and came to 
Calcutta on the 8bh or 10th October 1909. 
The delay was due to the crew and want of 
coal. The boat bad been insured for the 
return voyage with the defendant Company, 
but when it arrived at Port Canning, the 
plaintiff wrote to them that having re¬ 
gard to the delay which had taken place, 
further insurance was necessary. At last, 
an insurance was effected with the defen¬ 
dant Company on the 17th of September 
1909, for one year, for Rs. 15,000, the 
amount of the policy in suit. Out of the 
premium payable to the defendant Company, 
a sum of Rs. 187-8-0 had been paid before 
the loss of the boat and Rs. 562-8-0 remained 
unpaid. 

The plaintiff alleges that the boat has 
been totally lost to him. It sank on the 
other side of the river near Shibpur, and was 
a total wreck and he claimed the amount of 
the insurance Rs. 15,000 less the amount of 
the premium due. Ho claimed this amount 
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as covered by his insur.ince as against ‘‘perils 
of the seas. '* 

It appears that after the boat was brought 
to the Slialitnar siile, upposite Sliibpiir, there 
was a gab) on the I7t-li of October ; the sliip 
broke loose and drifted to (he Calcutta 
side. It was towel back by the Pi)rt Gorn- 
misaloneiM to the Shibpni’ siile on the ISrh 
of October. The plaintiff states that no 
damage was done to the boat except that 
some portion of the wood work In 1 bdeo 
washed away. He says he intended to 
beacli the b.)at in order to give it a coat 
of paint, and that he left orders with the 
secunny for that purpose, but his orders 
vvere not carried out. The seonnny is said 
to have made various excuses and at last 
wanted a dinghy to carry rops.s from the 
vesssel to the shore, for the purpose of 
beaching it and the piaiotiff eventually 
engaged a dinghy two or three days before 
the accident took place. Even then, his 
orders were nob carried out, upon which he 
senl liis son, Donald Stewart, to the vessel 
on the 22nd of October to see that it was 
beached. A friend of this young man of the 
name of West accompanied him. They went 
at night and West’.s account is that they 
went to sleep, Donald Stewart leaving 
orders that- the men were to wake him up 
at 3 or 4 o’clock in the morning iu order to 
beach the b )at. They went to sleep iu the 
same cabin. They were, however, suddenly 
roused about day dawn on being told that 
the ship was filling with water. They came 
down and had just time to get iato a 
dinghy, when the vessel sank. Ic sank iu 
fair weather and smooth water. According 
to the plaintiff, there are only two theories 
possible, namely, that either the boat was 
deliberately scuttled, or that the bottom 
plate had corroded and sprung a leak. He 
said that simple corrosion of the bottom 
plate would not account for the leak, if any, 
but there must have been bumps superadded 
to start the plate leaking, and he stated 
that he had heard from his son that on the 
night of the occurrence, he had distinctly 
felt a bump of what he thought was a 
country boat. His explanation was that 
it was po.ssibly due to this collusion, added 
to the fact that the bottom plate had pro¬ 
bably corroded which had started a leak 
aud iu coneeqnence of which the vesuel 
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sank. He shaded that, all the plate, of this Now, the pUmtiff says the boat oould not 

boat had been renewed three years before the have started aleak ia the forehold. The 

accident, except the bottom plates which plates had been changed, and he says it was 
coaid not be renewed withoat the boiler the secu?iny’« mistake. ^ The leak mast have 

being lifted, and as that involved much started according to him in the engine hold, 

expense, they were not changed. Unfortana- which is the centre hold, somewhere under 
tely, we have not got the evidence of D maid the ash-plate of the boiler. The water must 
Stewart, who had died since the accident, have rushed into the middle hold through 
but the'statement of the plaintiff finds no the bottom plate and from there forced its 
corroboration from that of the secunnu. The way into the forehold, and he stated, as his 
plaintiff .stated that the secunm/ had corro- ground for so saying, that^ the boat had 

borated his son shortly after the accident, sunk stern foremost. It is difficult to 

The sscunny, however, stated in the witness- accept a theory of that kind, when the man 
box that he kne w nothing of any boat who was actually on the boat states that 

bumping that night. Therefore, so far as the leak must have sprung in the forehold, 

the collision theory is concerned, I must The protest also suggests that some of the 

reject it as without evidence. It was never rivets must have got loose during the storm 
suggested at the earlier stages of the case, on the 17th of October. This is not sup- 
and seems to have been an after thought, ported by the plaintiff at all. He does not 

The evidence is that the boat was in a water- suggest it, the secunny also does not support 

tight condition up to the night of the accident it, and the statements made in the protest 

and suddenly sank in smooth water and fair are contradicted by the evidence which has 
weather. been given. The plaintiff denies he knew 

The b)at, as I have said, sank in the what the secunny was going to say in the 

morning of the 23rd of October. No protest, but the language used does not seem 

intimation was given by the plaintiff to the to be the secunny*s. He, no doubt, made his 
Insurance Company that day or the next, statement in Bengali but the way the protest 
He says 23rd October was a close holiday, puts the case, I doubt, if the secunny could 
24th October was a Sunday, and he received have put it. 

a letter on the morning of the 25bh from There was considerable evidence given 
the Insurance Company calling his atten* about the finding of a plug, a gland attached 
tion to the fact that his boat had sunk. He to the plug, and some pins. The plug is 
immediately sent a reply. He promised to said to belong to one of the sea-cocks. If the 
see Mr. Legatt of the Insurance Company on plug was removed from the sea-cock, it is 

the 28th, but did not go to him before the conceded that the boat would have made 

30th. His explanation is that inasmuch as water and sunk. The evidence of the defen* 
the secunyxy was ill, he ould get no informa- dant Company is this, that one Captain Haines 
tion from him. So far as the statement of was employed by them to raise the boat, 

the illness is concerned, it is not supported The boat was raised on or about the 18th 

by the secunny. He was not ill. He was December. On the morning of the 19th, a 
somewhat fatigued and distressed according man of the name of Metcalfe, who was em- 

to his own account. But the plaintiff's ployed on the boat, was there, Captain Haines 

description of the illness was somewhat was there and a coolie who was working on 
graphic. When stating that the was the boat brought up from the bottom of the 

ill, the plaintiff showed iiow he shook with boat a plug and a gland, the same as pro- 
fever when he came to him. The secunny duced. At that time, one Mathieson, a Chief 

denies that he had fever. This seems to be Engineer of the River Steam Navigation 

an invention on the part of the plaintiff. Company, was there also. These things were 

There was no protest made by the secunny brought up in their presence from the hold 
until the 23rd of November 1909 and it is of the boat. We have the evidence of Captain 
important to see what is stated tiiere. The Haines on this point : Mathieson has been 

eecunny's statement on that occasion was examined and Metcalfe also. So far as Captain 

that the boat had started a leak in the Haines is concerned, he was examined on 
forehold and in consequence gone down, commission. When application was made 
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for the issue of a commission, it was strenu¬ 
ously opposed by the plaintiff on the ground 
that it would be impossible for him to join 
in H, as he coaid not afford the expense, bub 
the learned Judge who heard the matter and 
ordered the commission, thought that no 
sufficient giound had bean shown by the 
plaintiff against its issue. Counsel for the 
plaintiff piotested at that time as he said it 
practically prevented his client from cross- 
examining Captain Haines. He further stated 
that his client was not going to join in the 
commission ; but, subsequently, the plaintiff 
did join in the Commission. His Attorney 
wrote to the Registrar asking for leave to 
join in the Commission and such leave was 
given, and the Commission was sent out to 
Moulmein on the 23rd of January. The 
practice in this Court is that when a Com* 
mission issues in this way, the parties have 
to appear before the Commissioner and get a 
date fixed for the examination of the witness. 
It appears that a summons in this case was 
issued on Captain Haines on the 15th of 
February at the instance of the defendants’ 
lawyers. The plaintiff did not appear on 
that occasion, or on any other. He was not 
present, nor was he represented. He made 
no attempt to appear before the Commissioner. 
He did not even communicate with him. 
The examination was fixed for the 19bh 
February and the Commission was returned 
on the 28th of February 1912. During this 
time; no attempt was made by the plaintiff 
to take any steps for the cross-examination 
of the witness, and although the case was 
not heard till long afterwards, no application 
was made by him, either for the purpose of be¬ 
ing allowed to cross examine Captain Haines, 
or for getting an order that his evidence could 
not be used, as he alleged he had no notice when 
the Commieaion had issued. He had joined 
in the Commission and it was incumbent upon 
him to communicate with the Commissioner 
if he intended to appear. I think that the 
plaintiff allowed this witness to go un-cross- 
examined in the hope of getting his evidence 
rejected by not appearing at Moulmein. 
Having regard to the case, Gregory v. Dooley 
O’fcanuCD.in which ibwasheld that the oppos¬ 
ing party had a right to notice of every pro¬ 
ceeding held under a Commission, I was at 


first inclined not to admit this evidence, but 
having regard to the facts subsequently 
elicited, I have allowed it. My conviction 
is that it was a deliberate omission on the 
part of the plaintiff not to take any steps 
for the croa.s-exauiination of Captain Haines. 
The evidence of Captain Haines, if accepted, 
is almost conclusive. He speak.s about the 
discovery of the plug, and the conclusion one 
must draw from the facts stated by him is 
that the boat must have been scuttled. The 
plug must have been deliberately removed, 
it could nob have been forced out of its place 
by the water coming in But, although 1 
have admitted the evidence of Captain Haines, 
I do not think it is safe to rely upon it without 
corroboration. It is un-cross-exarained testi¬ 
mony. I have, therefore, to consider the 
evidenceof Metcalfe and Mathieaon. Metcalfe 
speaks about finding the plug, and 1 do nob 
see any reason why he should be disbeliev¬ 
ed. His account is very clear. He mentions 
who the persons were who were present on 
that occa.sion and how the plug was found 
and the only ground suggested for disbelieving 
this witness is the allegation that Captain 
Haines has some improper relationship with 
this man’s sister, a married sister, with 
whom he does noc correspond. 1 think it is 
a cruel suggestion to make, and not at all a 
worthy one. There is no evidence in support 
of it except a statement by the plaintiff that 
Captain Haines at one time lived in a room, 
which belonged to Mrs. Elder, Metcalfe’s 
sister, in a house which the plaintiff was 
occupying. With regard to Mathieson also, 
I see no reason for disbelieving him. His 
recollection is not quite clear as regards the 
things found on the occasion he says he was 
present. He spoke about a spanner, a gland, 
a plug, etc., being found. His impression is 
that all the things were found at the same 
time, one after the other. This does rot agree 
with the version of Metcalfe who speaks to 
the plug being found in his presence, and 
the other things later. No rea.son has been 
suggested why Mathieson should be disbe¬ 
lieved. He holds a respectable position, 
under a well known firm in Calcutta and 
appears to be an independent witness. Except 
for this discrepancy as to the time when all 
these articles were found, there is nothing 
against his evidence. A pencil entry in his 
log*book is also challenged as suspicious, 


(1) 14 W. R, 17. 
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He says that, he wanted to keep a record of 
what happened, but a^ it was not official, 
he made a note in pencil. As to the note, 

I am not inclined to give it much weight, 
but 1 see no leason to doubt his veracity. 
There is also the evidence of Captain Stewart 
who did not see any leaks or cracks in the 
plate, and speaks to the hold being water¬ 
tight. Taking all this evidence together, I 
hold the plug was out of it.s place, that it was 
found in tlie bottom of the boat and liad been 
removed and that the removal of the plug 
caused the boat to sink. As against this 
evidence, we have the evidence of a man of the 
name of Domingo. He was a very unsatisfac¬ 
tory witne.ss, and although hedid notshow any 
signs of being drunk, it was suggested by the 
plaintiff’s Counsel in his reply that he must 
have been drunk. He was for a considerable 
time in the witne.ss-box and appeared to me 
to be entirely unreliable and untrutliful. He 
said that he was asked by Captain Haines to 
find a plug and gland, as they would be 
necessary for the Insurance Company, sug¬ 
gesting by that, that he had been asked by 
Captain Haines to remove these things and 
that they were going to be utilised for making 
a case that the sea-cocks had been left 
deliberately open. He says that when be 
was cleaning the mud out of the boat, after 
it had been raised, he saw these things in 
their place. He mentioned the matter to 
Captain Haines, but to his astonishraeut next 
morning these things had disappeared. He 
informed Captain Haines that they were gone, 
which made Captain Haines very angry. He 
stated that he believed that Captain Haines 
had deliberately caused the disappearance of 
these things. He aub.sequently withdrew 
from that, but came back to it again, and 
charged Captain Haines with having en¬ 
gineered this incident. It appears to me 
that the plaintiff felt that some answer 
should be given about the plug not being 
found in its proper place and that Domingo 
was put forward to supply that evidence. 
He was discovered by a man of the name of 
Murray who stated that he had at one time 
been a partner of Captain Haines. His evi¬ 
dence was simply that he went to see this boat 
after it had been raised, aud found Domingo 
working there. He did not go on the boat, and 
knew nothing about its condition. One day 
Domingo casually met him, long after the 


date of his visit to the boat. Murray took 
him home, and had a talk with him about 
the accident and thought that his evidenoe 
would be useful for the plaintiff. He sent 
Domingo with a letter to the plaintiff aud 
the plaintiff sent him on to his Attorney to 
make a statement. On Domingo being asked 
if he had mentioned any of the facts stated 
by him in the witness-box to Murray, he at 
first said No,” but within a minnte after¬ 
wards he said he had made a complete state¬ 
ment to Murray. I entirely disbelieve the 
evidence of Domingo as regards the charges 
made against Captain Haines and tbe way he 
says the plug disappeared from its place. 

Upon this evidence, I am inclined to 
believe that the plaintiff knew how the plug 
bad been removed. It is unnecessary for me 
to deal with this matter at any length, as I 
consider that the case is not covered by the 
terms of tbe policy. It is an insurance against 
perils of the seas, and there is abundant 
authority for holding that a boat sinking 
under these circumstances in fair weather and 
smooth water did not sink by a peril of the 
sea. The term “perils of the seas” refers 
only to fortuitous accidents or c^asualties of 
the sea. It does not include the ordinary 
action of the wind and waves. It is well 
settled that it is not every loss or damage 
of which the sea is the immediate cause, 
that is covered by these words. They do 
not protect, for example, against the natural 
and inevitable action of the winds and waves, 
which result in what may be described as 
wear and tear. There must be some casualty, 
something which could not be foreseen, as 
one of the necessary accidents of adventure. 
See Lord HerscheU’s judgment in The Xantho 

U). 

Reference was made to the case of 
Anderson v. Morice (3) and also to the case 
of Qibson V. Small (4), Thompson v. Hopper 
(5), Fdwcus V, SiirsHeld (6) in support of 
the proposition that there is no implied 
warranty of seaworthiness in Time policies. 

In Anderson v. Morice (3), the boat went 

(2t (1887) 12 A. C. 503 at p.609. - 

(3) (1874) 10 Com. Pleas. 58. 

(4) (1853) 4 E. L. C. 353; 1 C. L. R. 363} 17 Jar. 
1131; 94 R. R. 138. 

(5) (1856) 6 Kl. & Bl. 172; 25 L. J. Q. B. 240; 2 Jar, 
(x. s.) 608} 4 W. R. 360; 26 L. T. (o. s.) 308} 106 E. R. 
547. 

(6) (1856) 6 El. & Bl. 192} 25 L. J. Q. B. 249; 2 
Jur. (x. s.) 665; 26 h. T, (o. s.) 323; 106 E. E. 669. 
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down in fine weather, but there was a lar^o 
body of evidence given as to the cause of the 
accident, and upon that evidence, the Jury 
came to the conclusion that it was covered 
by the terms of the policy. 

It is unnecessary to deal with the other 
oases, which were referred to during argu« 
meat, except Blackburn v. The Liverpool <knd 
Brazil Biver Blate Steam Navigation Oompany 
(7). That was a case of injury to goods 
which were insured. A plug had been left 
open and water came in, and damaged 
the goods. The case depended on what 
is known ns the ‘'negligence clause.” 
Lord HaUbury held upon the facts that 
the injury was covered by the word.s 
perils of the seas.” He, however, affirm* 
ed the principle laid down in Hamilton v. 
Bandorf (8), that there must be something 
fortnitous and unexpected, that wear and 
tear did not come within the words "perils 
of the seas.* If the boat was not deliberately 
scuttled, the only other explanation offered 
18 that the bottom plate had corroded 
through natural causes. 

I hold that the plaintiff’s suit fails and 
dismiss it with costs on scale No. 2. 

(7) (1901) 1 K. U. 290; 71 L. J. K. B. 177; 50 \Y. 
B. 272; 85 L. T. 783; 18 T. L. K. 121; 7 Com. Cas. 
10; 9 Asp. M. C. 263. 

(8) (1837) 12 A. C. G18| 5“ L. J. Q. B. 24; 57 L. T. 
<26; 36 W. E. 369; 52 J. P. 196; 6 Asp. M. C. 212. 
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Pre^e«^:—Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Kussell. 

LALJI NENSEY LUDHA— Appellant 

versus 

KBS HO WJ I PUNJA —Respondent. 

Parties — Hindv, Law—Joint family business—Suit 
on business contracts—ifecessary parties-- Minor mem¬ 
bers—Plaint — Amendment—Development of origiTial 
cause of action—Date of iristitution of suit. 



It not lUH'iH.S-UT, III Hu* of ll llhidii fiuiiilv, 

to join ill n .'luit ii|Hm n i»uiim»s.i ooiitnu^, muh.m' 

mombi'M of (lio fiiuiily olm in rm-Miiko no .slmi-f in 
tho biisiiioss whioli is r.iiri.xl tm on Iwliair of tlio ( 01111 - 

Tbo only m'oos-sary jiartiiM aro f.lio.<o who a •tinib’ 
oontracfcLMl with tho (lofomlnnt. 

Whom tho allojriitioii.s iiitrotliicc'il ill a plaint \>v 
anu'iiiliiiont am mom ilovolopmimt of plaintiir.s posi'. 
tion and original uauso of action and do not iiitmdiic ' 

any now caiiso of action, the.siiit mint bo tak-m to 

have boon ioatitntod on tiio date of tho ori'.,nn il 
plaint- 


Ur. Sfraitgman. Advocate-General, (witli 
him Mr. Inveririty), fop the Appellant. 

Mr. tiaikes, (with him Mr. Bahadurii), for 
the Rejjpoudent, 


•IflDGMENr. —This is an appeal fron 
the dismissal by Mr. Justice Beaman of a 
suit filed by the plaintiff, as the s)!o 
surviving partner of a firm carried on by 
himself and his father Neusey Ludha in the 
year 1903, in which year the defendants 
incurred certain obligations to that 6rm, 
The plaintiff alleged that hi.s fatlier died o’l 
the 4th of February 1905 and that the 
plaintiff then became the sole owner of the 
firm. The defendants put in a written 
statement in the year 1906, putting in issue 
the allegation that the present plaintiff 
was a partner with his father, Nersey 
Ludha. 

The suit came on for hearing on the Sth 
July 1911, and the first issue raised was 
whether the plaintiff was a partner witli 
his father, Nensey Ludha, in the firm of 
that name. Certain evidence was recorded. 
The plaintiff alleged a partnership and he 
was cross-examined, and as a result of the 
hearing on the first day, it was apparently 
suggested (hat the plaintiff could not 
succeed unless the plaint was amended ; and 
on the 15th July, in spite of the objection 
of the defendants, an amendment was 
allowed whereby the plaintiff altered his 
plaint in certain respects. The learned 
Judge states the circumstances, under which 
the amendment was allowed, as follows ; — 
This suit was originally instituted by the 
plaintiff as the surviving partner in a firm. 
An objection was taken that the fitru, 
alleged to consist of the plaintiff and his 
father, was in no real sense a partnership, 
and the suit as framed was bad on that 
account. Is.sues were raised and some 
evidence was gone into, ah the close of 
which it certainly did appear that the 
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plaintiff would have little chance of 
establishing the alleged partnership. He 
was granted an adjournment to amend the 
plaint. This has now been done and the 
plaintiff sues as the surviving member of 
a joint Hindu family originally consisting 
of his father and himself alone, but at the 
present day consisting of himself and his 
two minor children, born after the filing of 
the suit, and his mother." The amendments 
in the plaint are as follows :—The first para, 
as it originally stood was; In the year 
1903 the plaintiff and his late father 
Nensey Ludha were carrying on business 
as grocers in Bombay in partnership with 
each other in the name of firm of Nensey 
Ludha." By the amendment the words 
" in partnership with each other” were 
struck out and the following sentence was 
added, namely : “ The said business was au 

asset of a joint and undivided Hindu family, 
the only male members of which were the 
plaintiff and his said father.” In the 
fourth para, instead of the words, the 
plaintiff is now the sole owner of the said 
firm of Nensey Ludha” is substituted, “the 
plaintiff thereupon became the sole owner 
of the said firm of Nensey Ludha by 
survivorship.” And para. 9 (a) was added 
stating as follows:—“since the filing of 
this suit, the plaintiff has had two sons born 
to him. The plaintiff is the manager of 
the joint and undivided Hindu family con¬ 
sisting of himself, his said two .sons and 
his mother.” 

There is, therefore, no allegation that the 
liability of the defendants was incurred to a 
firm ora business which at that time was 
being carried on by the plaintiff as manager 
on behalf of his minor sons. According 
to the plaint, they were nob in existence at 
the date of the cause of action or at the 
date of the filing of the plaint. It has been 
contended on behalf of the respondents that 
the effect of the amendment of the plaint 
is to delete the allegation that the plaintiff 
and his father carried on business in 
partnership and to substitute a claim based 
upon the right of the plaintiff to sne on 
behalf of himself and his minor children as 
members of a joint Hindu family poe&essed 
of a cause of action in which they are 
all equally entitled, and it is contended 
that upon that footing, the plaintiff can¬ 
not sue alone, and that if his minor son^ 


should be joined, which they have nob 
been, the suit would be barred by limitation. 
The learned Judge in the lower Court 
acceded to that argnment and, considering 
himself to be bound by the decision of this 
Court in Naranii v. Jfok'(Jouanji (1), held 
that there was a rule that all members of a 
joint Hindu family in existence at the date 
of the filing of the plaint were necessary 
parties and that the same rule extended to 
the members of a joint family born between 
the filing of the plaint and the decree. 

Now, the report of the case of Naranji v. 
Mohi Oovanji (1) shows clearly, we think, 
that the ratio decidendi was that the debt sued 
for was joint family property and, treating the 
case from that point of view alone, that a 
minor who was born after the date of the 
filing of the suit ought to be joined with 
hia co-parceners in the suit. No reference 
is made in the judgment to the question 
whether the parties to the snib ought to 
be regulated according to the parties to we 
contract at the time the contract was made. 
It appears to us that this case should be 
decided with reference to the questioa who 

were the parties to the contract and that it 

is not necessary iu the case of a Hindu family 
to join in a suit upon a business contract 
minor members of the family wbo in fact 
take no share in the business which is 
carried on on behalf of the family. Ihe 
cases of Eamsehak v. Ramlall Eoondoo U) 
and Kalidas Kevaldas v. Nathu Skagvan 
show that those who actually were con¬ 
tracting parties with the defendant mMt, 
in the case of a suit by members of a 
Hindu family, all be joined, but neit^ler 
of those cases shows that minor members 
of the family, who take no part in tne 
family business, should be joined in eaing 
for business debts. The contrary hM in 
fact been held by Mr. Justice Sale in 
Lutchmanen Ohetty v. Siva Prokasa Modohar 
(4), a case which unfortunately does noc 

appear to have been cited 

Judge in the Court below. Mr. Justice oa 

bad before him a case the facta of w i 

were as follows:—The only original 

ot a firm in whose name the note m 

(1) 9 Bom. L. B- 1126. 

(2) 6 0. 815} 8 0. h, E. 4B7. 

(3) 7 B. 217. 

^ (4) 26 0. 849} 3 C. W. N. 190, 
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was given were the plaintiff and lua 
brother Raraanathen Ohetty, and upon the 
death of the latter and at the date of tlie 
note, the plaintiff was the sole surviving 
partner of the firni. But it was proved 
that he had four sons living, the eldest of 
whom was nine or nine and a half, while 
the youngest was born since the institution of 
the suit, and the son of the deceased brother 
Ramanathen Ohetty died after the institu¬ 
tion of the suit leaving only a daughter. 
None of the plaintiff’s sons were in existence 
at the time the dealings with the defendent 
commenced. At the date of the execution 
of the note in suit, the plaintiff’s eldest son 
was probably in existence, and the plaintiff’s 
brothel’s son was also in existence, but it 
did not appear when he was born and the 
defendant relied mainly in bar of the suit 
on the plea that all necessary parties to the 
suit had not been joined as plaintiffs. Mr. 
Justice Sale, after referring to Bamsebuk's 
case (2), said: “No authority has been 
cited to show that infant members of a 
Hindu co-parcenary must be joined as co- 
plaintiffs in suits to recover claims arising 
out of a joint family business managed by 
adult members of the family. A debtor of 
a firm carrying on a joint family business 
i.-, no doubt, entitled to insist that all his 
co-contractors should join as plaintiffs in a 
suit instituted to recover the debt, but on 
what principle can it be said that infants, 
possibly of tender years as in this case, who 
are not shown to have been admitted into 
the trading partnership or to have taken 
any part in the business or exercised any 
control thereiu, are in any sense co- 
contractors of the debtor? A trade, like 
other personal property, is descendible 
amongst Hindus, but it does not follow that 
a Hindu infant, who by birth or inheritance 
becomes entitled to an interest in a joint 
family business, becomes at the same time 
a member of the trading partnership which 
carries on the business.” He then refers 
to the case of Petamdoas v. Bamdhone Doss 

(5). In that case, it was held that a minor 
son of a Hindu father could not join in a 
claim upon a mercantile contract for non¬ 
delivery of goods, and the Chief Justice 
said ; The son is proved to be only three 
years of age, and it appears that there are 

other sous of the father. The witness, who 
(5) (1848) Taylor 279. ■ 



said that they wore piirtners, app^'ar^ lo ns to 
have drawn ihlit conclusion merely fi.iin the 
use of tlio oliild’s name in Hm fU-m. Tlio law 
of joinder of parties is a law of procodiire, 
and is governed by the h\t fori. It ie 
desirable that it should be uniform. If we 
were to decide in this case that the infant 
son may be joined, it would be equivalent 
to a decision that he and others, situated as 
lie is, must be joined in all cases as co- 
plamtiffs, and as this could only proceed 
on the ground of a real partnership evi- 
denoed by the mere u^e of a name, it would 
be really equivalent to deciding that such 
infants might be joined as defendants at 
the pleasure of a plaintiff.” That case was 
referred to in the earliest of the Bombay 
cases upon the law relating to infants 
interested in family businessts : Ramld 
Thahursidas v. Lakhmich'ind Muniram (o). 
It is also pointed out by Mr, Justice Sale 
that a dormant partner in England may join 
in a suit as plaintiff but never need do so. 
That is stated in Lindley on Partnership, 
pap 313 ;and in Dicey on Parties, page 151,’ 
it is said : “A dormant partner is a person 
who does not appear to be a partner, but is 
so, and occupies the position of an undisclosed 
principal, and, therefore, always may, and 
never need, join in an action on a contraefc 
made with the firm.” The case of Ramsehnk v. 
Bamldll Koo>idoo{2} has lately been discussed 
by their Lordships of the Judicial Committee 
in Kishen Parshad v. Har Narain Singh (/) 
and from that judgment it appears that a 
man can only claim to be sued by the people 
with whom he contracted. 

It appears to us that upon amendment, the 
plaint has a two-fold aspect. It is based 
on the allegation that a firm was carried 
on for the purpose of a grocery business 
betwep the plaintiff and hia deceased father, 
of which the plaintiff is the sole surviving 
partner and also upon the allegation that 
the plaintiff and his father were joint and 
that as a necessary consequence, the sons of 
the plaintiffs born after the institution of 
the suit are joint with the plaintiff in the 
family property. It does not follow from 
that, however, that the defendants can insist 
upon those sons being joined. 

(6) 1 B. H. C. R. App. 51. 

(7) 38 1. A. 45 at p. 63; 13 Bom. L. R. 359; 1.5 0. 

W. N. 321; 8 A. L. J. 250; 9 M. L. T. 343; 15 0. L. S. 
345; 21 M. L. J. 378. 
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We are of opinion that the allegations 
introduced in the plaint by amendment are 
mere developments of the plaintiff s position 
and they do not introduce any new cause 
of action which can be defeated by applying 
the law of limitation. The amendments only 
develop the original cause of action. 

We set aside the decree of the lower 
Court and remand the case for trial to a 
conclusion. Costs costs in the cause. 

Decree set aside. 

Attorneys for the Plaintiff : Jlessrs. 
Atdeshir^ Hormusji, Dinsha Co. 

Attorneys for the Defendants: Messrs. 
Wadia, Qandhi Go. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 645 of 1912. 
November 9, 1912. 

Present'. —Mr. Justice Robertson and 
Mr. Justice Chevis. 

KA.LLU MAL— DeckeE'HOLDER—Appellant 

versus 

SHAMS-UD-DIN and others—Plain r.FFS 
AND Musammat MALKA JAN and another— ■ 

JOLOMRNT-DEBTORS—Rr.SPONDENTS 

Declaratory suit—Suit against decree-holder and 
judgment’dehtor that attached property is not liable to 
attachment — Judgment-debtor also made defendant but 
not appearing, disputing or admitting plaintiff’s claim 
^Jurisdiction—Value of suit—Value of property. 

In execution of bis decree, a decree-holder had the 
property in dispute attached as that of his ja<lgmont- 
debtor.* The plaintiff filed an objection against the 
attaohmeiit but without success. Thereupon he 
breught this regular suit praying for a declaration 
that the property was his and not of tlio judgment- 
debtor. The decree-holder as well as the judgment- 
debtor wore both impleaded as defendants but the 
latter did not appear and, therefore, so far as he was 
concerned, there was neither admission nor denial of 
the plaintiff’s claim; 

Held, that, as the .judgment-debtor was made a 
party to the suit, the jurisdiction value of the suit 
was the value of the property, it being quite imma¬ 
terial that the judgment-debtor did not appear and 
dispute or admit the claim. 

Bissau Singh v. Lai Singh, 55 P. R. 1906; 71 P. L. 
R. 1906 and Zorawar Singh v. Deva, 142 P. R. J906, 
considered. 

DionrJca Das v. Kameskar Prasad, 17 A. 69 and Sher 
.4ii Shah 7. Lachman Das, 94 P. R. 1908; 74 P. \V. K. 
1908, followed. 

First appeal from the order of the Sab- 
ordinate Judge, Ist clase, Delhi, dated the 
15bh April 1910, decreeing the claim. 

The Hon’ble Mr. Skadi haly for the Ap¬ 
pellant, 


Mr. Fazl Ilahi for Lala Ghuni Lai, and 
Lala Qopal Ohand, for the Respondents. 

JUDGMElNT.—I n execution of hia decree 
against Musammat Malka Jan and Musammat 
Hiro Jan, Kallu Mai had the property in suit 
attached and applied for it to be sold. The 
plaintiffs, having filed an objection without 
success, brought this regular suit, urging 
that the property was their own and that 
Musammat Malka Jan and Musammat Hiro 
Jan had no power to mortgage it. The lower 
Court, having given the plaintiffs decree 
in part, Kallu Mai appeals to tfiis Court 
urging that the suit should be dismissed in 

toto. 

A preliminary objection is raised on behalf 
of the plaintiffs respondents that the value 

of the suit is less than Rs. 5,000 and that 
appeal lies to the Divisional Court. It is 
admitted that the value of the property in 
question is over Rs. 5,000 and that the value 
of the decree, including costs, is under 
Rs. 5,000. It may also be noted that Uusam- 
mat Malka Jan and Musammat Hiro Jan, 
though made defendants in the present suit, 
have not appeared in Court, and so there is 
neither admission nor denial of the plaintiffs 
claim on the record so far as these two de¬ 
fendants are concerned. 

For the plaintiffs respondents, reliance is 
placed on Bishnu Singh v. Lai Singh (1) and 
Zorawir Singh v. Deva (2), while for the ap¬ 
pellant Dioarka Das v. Kameskar Prasad (3) 
is quoted. The Full Bench ruling of this 
Court, Sher AU Shah v. Lachman Da5(4),ha8 
also to be considered. 

Id Bishnu Singh v. Lai Singh (1), 
it is held that in such cases where 
there is no dispute between the plaintiff and 
the jndgraent-debbor, the value of the suit is 
the value of the deoree sought to be realized 
and not the value of the property. In 
Zorawar Singh v. Deva (2), the same 
is held. We have called for the re¬ 
cords of these cases and find that in both 
cases the judgment-debtor (or his representa¬ 
tive) was a party. In both cases, however, 
it would appear that the judgment-debtor 
was siding with, and not opposing, the plaint¬ 
iff. Id fact, as pointed out in Sher Ah Shah 
y. Lachman Das (4), the judgment-debtor in 

(1) 65 P. R. 1906; 71P. L. R. 1906. 

(2) 142 P. R. 1906.. 

(3) 17 A. 69; A. W. N. (1896) 3. 

(4) 94 P. R. 1908i 74 P. W. R. 19C6. 
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Zorawar Stngh v. Dewa (2) actually gave 
evidence in favour of the plaintiff. In 
Dwarka Das v. Kameshar Prasad (3), the 
test laid down as the criterion in such cases 
is the making of the judgment-debtor a party 
to the suit. It is held that where he is not 
made a party, the value of the suit is the 
value of the decree sought to be enforced, 
but that where he is impleaded, the value of 
the suit is the value of the property. The 
reason given for the distinction is that when 
the judgment-debtor is made a party, the 
decision arrived at is yes judicata between 
him and the plaintiff and so covers the 
whole of the property and not merely so 
much of the property as may be suflScient to 
satisfy the decree. Nothing is here said as 
to the judgmeot-debtor disputing the claim 
of the plaintiff or admitting it; this is a 
matter which is evidently regarded as im¬ 
material. 

We now turn to Sher Ali Shah v. Lachman 
Das (4). The order referring the cise to a 
Pull Bench is one in which the learned 
Judge divides suits into three classes, 

(o) when property attached has been 
released on objection, and the dec¬ 
ree-holder sues for a declaration 
that the property is liable to attach¬ 
ment, 

(6) when property attached hae not been 
released, the objection being dis¬ 
allowed, and a suit is brought by 
the objector against the decree-holder 
to declare the property not liable, 
the judgment-debtor siding with 
the objector and not claiming the 
property as hU, 

(c) when property attached has not 
been released, the objection being 
disallowed and the objector brings 
a suit against the decree-holder and 
the judgment debtor to declare the 
property not liable, the judgment- 
debtor resisting the suit and claim¬ 
ing the property as his, and the 
plaint asserting that this is the 
judgment-debtor’s attitude. 

With class (a) we are not concerned. The 
learned Judge held that in class (6), the sub¬ 
ject-matter of the suit was probably the 
decretal amount. This, however, was not a 
deffnitely expressed opinion. It appears also 
to u8 extremely doubtful if the learned Judge 
intended to include in class (&) any suits 


brought by the objector against the decree- 
holder and the judgment debtor. The case 
then before the Court was one falling 
under class (r). After reviewing several 
reported cises, the learned Judge concludes 
by citing with approval the ruling of 
Dwarku Das v. Kamediar Prasad (3) point¬ 
ing out what was the test applied in that 
case, and saying “the learned Judges make 
use of arguments that have my entire assent, 
pointing out, among other things, that the 
title to the whole of the property iu the case 
put, which is similar to ray class (c) above, 
will become as between all the 

parties to the suit." [ft may here be noted 
that in tlie Allahabad case (3) the represen¬ 
tative of the judgment-debtor did not defend 
the suit]. 

The judgment of the Full Bench was 
simply:—“For the reasons given in the refer¬ 
ring order, we hold that the proper valuation 
of this case for purposes of jurisdiction is the 
value of the property altached and not the 
decretal araouut.” 

After duly considering the above judg¬ 
ment, we think that the learned Judgo who 
wrote the referring order meaiit to make a 
distinction between cases in which the plaintiff 
sues the decree-holder alone and cases in 
which the plaintiff joins the judgment- 
debtor as a co-defendant, and that this judg- 
ment cannot be quoted as authority for say¬ 
ing that, unless the judgment-debtor actually 
contests the claim, the value of the suit must 
be regarded as the value of the decree sought 
to be enforced, regardles.s of the question 
whether the judgment-debtor is added as a 
party or not. We take it that the Full 
Bench of this Court has followed, and in no 
way dissented from, the Allahabad ruling (3). 

In the present case, the judgment-debtors 
have been made defendants to the suit, and, 
following the Allahabad ruling (3) and the 
Fall Bench ruling of this Court (4), as we 
understand it, we hold that the value of the 
present suit is the value of the property. It 
follows that the value of the suit is over 
Rs. 5,000 and that appeal has rightly been 
preferred to this Court. 

[J'Tofe.—The restof tlie jadgmoat is omitted, as it 
is not necessary for tlio pux*poso of this report— Ed.'] 
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BOMBAY HIGH COURT. 

Okiginal Civil Suit No. 332 op 1910. 

August 17, 1912. 

Present: —Sir Dinshaw D. Davar, Kt., 

Judge, 

ZULERABAI— Appellant 

versus 

EBRAHIM HAJf VYEDINA—Resfonde.st. 

Leltcrs Patent (BoinhnijJ, cl. 12 —High Court —/wrfs- 
diction—“Suit for Innd’^—Suit Jor recovery of title- 
deeds of iintnovcahle properly at Mauritius — l^ature of 
suit. 

A suit for the recovery of titlo-cleeds of immoveable 
properties situate at Mauritius is not triable on the 
Origin.al Side of the Bombay High Court. 

In order to ascertain the true nature of a suit, 
a Court is bound to look further than tbo four 
corners of the plaint. 

The words “suit for land” do nob moan only suits for 
the recovery of land. The words include a suit 
which, having regard to the real object of the suit and 
the riglits and contentions of the respective parties, 
is substantially a claim in respect of land. 

A suit for recovery of title-deeds of land is sub- 
stantiully a suit for land and is in effect and in reality 
a suit for establishing title to that land and the re¬ 
covery of possession thereof. 

Mr. Bahadurji (with him Mr. Kanga), for 
the Plaintiff. 

Mr. Jardine, acting Advocate-General, 
(with him Mr. Jinnah), for Defendant No. 2. 

JUDGMENT.—Haji Oomer Ebrahim, a 
Cutchi Memon, died about twenty-eight 
years ago leaving him surviving his widow 
Zulekabai, the plaintiff herein, two sons, 
named Elias and Oomer, and a daughter, 
named Aeibai, also called Amibai. At the 
time of his death, he was possessed of two 
immoveable properties situated at Mauritins. 
Two years after the death of Haji Oomer. 
his son Elias died and the other son Oomer 
died in 1699. They were both minors 
and unmarried at the time of their death. 
Oomer’s daughter Aaibai was married to 
Kaderdina alias Kada Vyedina, a brother 
of the defendants herein. Aeibai died on 
the 3l8t of January 1909 childless and 
intestate and Kaderdina died on the 26th 
of December 1908. The plaintiff claims 
that on the deaths of both her sons, she 
became entitled to the Mauritius properties 
for a Hindu mother’s interest therein.” 
She has filed ^ this suit praying, amongst 
other things, that the defendants may be 
ordered to deliver to the plaintiff forth- 

with the title-deeds of the Mauritins pro¬ 
perties.” 

All tho three defendants have filed 


their written statements. The first defen¬ 
dant did not appear at the hearing. The 
third defendant appeared in person. Evi¬ 
dently, they have left the fight in the hands 
of the second defendant, who is admittedly 
in possession of the title-deeds relating to 
the Mauritius properties. All the written 
statements run on very much the same 
lines except for one or two small differences 
in details. I propose to confine my attention 
to tho second defendant’s written statement. 
With regard to the Mauritius properties, 
he denies that the plaintiff took a Hindu 
mother’s interest therein. He says that 
succession to those properties is governed 
not by Hindu law bat by Muhammadan Law, 
and contends that on the death of Haji 
Oomer, ihe Mauritius properties devolved 
on his heirs, namely, his widow, his two 
sons and his daughter, and that on the 
respective deaths of those two sons, the 
widow and the daughter of Haji Oomer 
got by inheritance additions to their original 
shares in the said properties. He further 
sets up an agreement between the plaintiff 
and her daughter Amibai whereby the 
plaintiff agreed to sell her interest in the 
Mauritius properties to her daughter Amibai 
for Bs. 1,052. As one of the heirs of 
Amibai, he says he is ready and willing to 
pay to the plaintiff Rs. 1,062 and counter¬ 
claims that on payment of this sum to the 
plaintiff, she may be ordered to ezeente the 
necessary conveyance. He has added two of 
his remaining brothers as parties to the 
counter-claim. 

On behalf of the second defendant, the 
first two issues raised by the learned Advocate- 
General are:— 

(1) Whether if this suit be regarded as 
suit for land, this Court has jarisdiotion to 
entertain it as the land in question is situated 
at Mauritius; and 

(2) whether if it be not so regarded, the 
suit is maintainable so far as it claims posses¬ 
sion of title-deeds of the said land? 

As these issues raised purely a qoestion 
of law, they were first argued before me 
and 1 reserved jndgment. The question 
involved in the trial of these issues is: Is 
this a ‘ suit for laud or other immoveable 
property” in so far as it prays that the 
defendants may be ordered to deliver up the 
title-deeds of the Manritins properties to the 
plaintiff? Clause 12 of the Amended Letters 
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Patent deals with the Ordinary Original Civil 
Jurisdiotiou of this Court. Tt enacts that: 
*'The High Court of Judicature at Bombay, 
in the exercise of its Ordinary Original 
Civil Jurisdiction, shall be empowered to 
receive, try and determine suits of every 
description if in the case of suits for land 
or other immoveable property, such land 
or property shall be situated svithiu the local 
limits of the Ordinary Original Civil Jurisdic¬ 
tion of the said High Court.” 

In this suit, there is no question that the 
immoveable properties are situated beyond 
the local limits of the Ordinary Original 
Civil Jurisdiction of this Court. The 
mala contention of the learned Counsel for 
the plaintiff is that this is not a suit for 
land or other immoveable property within 
the language and raeaning of clause 12. It 
is true that the plaint asks for no direct 
relief so far as the properties themselves are 
concerned, but is that enough to establish 
that this suit is not for land or other im¬ 
moveable property? It is transparent on 
the reading of the plaint that the learned 
Counsel who drew the plaint was conscious 
of the difficulty of including the relief in 
respect of these properties in a suit in the 
Bombay High Court and he has, therefore, 
very adroitly left out the proper aud necessary 
prayers which would, and ought to, have 
been there in order, if possible, to steer 
clear of the question of jurisdiction. 
Paragraph 10 of the plaint specifically states 

that:— 

“The defendants have set up the false 
ease that the said properties at Mauritius 
belonged absolutely to the said Asibai. 
The plaintiff discovered that the said Kadoo 
"Vyedina when he went to Mauritius had 
appointed one Mokhi Moosa to recover the 
rents in future on her own account and had 
put forward his wife as the owner of the 
said Mauritius properties,” 

This establishes that Asibai in her life¬ 
time claimed to be the owner of these pro¬ 
perties. Asibai and her husband went to 
Mauritius in 19C6. Plaintiff herself went 
to Mecca in 1907. According to her own 
statement in her plaint, she bad been trying 
to recover the accumulated rent which her 
daughter and son-in-law recovered at 
Mauritius and the title-deeds which were 
iu their possession ever since her return 
from Mecca. She has not been in possession 


of these properties or in the enjoyment of 
the rents and profits thereof any how 
since 190(3. Under these ciroumstanoes, 
what would one expect iu a plaint drawn 
in the ordinary way? Even an unexperi¬ 
enced draftsman could not omit to prsy 
first that it may ba declared that plaintiff 
is the owner of the properties in question, 
that she has a Hindu mother’s estate in 
the said properties, that the defendants 
have no interest in the same, and that she 
is entitled to receive the rents and profits 
thereof. The next prayer would be that 
the defendants may be ordered to hand 
over possession of the properties to the 
plaintiff and account to her for the rents 
and profits received and recovered by tbem 
and then would follow the prayer for 
handing over the title-deeds of the said 
properties to the plaintiff. The prayer for 
title-deeds would be merely ancillary to 
the main prayers for declaration of owner¬ 
ship and for possession of the properties. 
Prayers such as 1 have set out would 
necessarily have been in the plaint if the 
property in question had been within the 
jurisdiction of this Court. The plaint is 
drawn by a member of the Bar whose ex¬ 
perience in drafting pleadings is second to 
none in Bombay, aud it appears to me 
that the learned draftsman has deliberate- 
ly omitted them in order to steer clear of 
the difficulties consequent on the proper¬ 
ties being outside the jurisdiction of the 
Court. However that may be, in order to 
ascertain the true nature of the suit, the 
Court is bound to look further than the 
four corners of the plaint. Does a suit 
fall out of the category of a "suit for 
land or other immoveable property” because 
the plaint is so drawn as to enable the 
plaintiff to say: “l am not suing for the 
recovery of the land—I am only asking 
for the delivery to me of title-deeds relating 
to that land?” The defendants say:— 
‘‘Plaintiff is not the owner. She had a 
very small share which she has agreed to 
sell to the party through whom we claim. 
We are prepared to carry out the agree- 
meat and she is not entitled to the posses- 
g^QQ Of custody of the title-deeds. I can¬ 
not decide the question as to who is 
entitled to the possession of those title-deeds 
without deciding to whom the properties 
at the date of the suit belonged. This 
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necessarily involves the investigation of the 
title to those properties amongst rival 
claimants. Before 1 could order the defen¬ 
dants to deliver up the title-deeds to the 
plaintiffs, I must hold that the devolution 
of the properties at Mauritius is governed by 
Hindu law as the plaintiff asserts and not 
by Muhammadan Law as the defendants contend 
and ascertain who is now entitled to the 
ownership and po.ssession thereof. I was 
told that a Comraisson had been issued in 
this suit atid tlie Commission evidence leads 
to a third alternative that the devolution 
of immoveable property in Mauritius takes 
place according to French Civil Law. Does 
the clause of the Charter wliich governs and 
settles the Ordinary Original Civil Jurisdis- 
tion permit of ray going into these questions 
when the lands lie in a foreign country ? 

There has been very considerable conflict 
of opinion as to the meaning and consti uctiou 
of the words suits for land and other im¬ 
moveable property.” The Calcutta and 
other High Courts have taken very different 
views to those taken by the Bombay High 
Court till the year 1905. The Bombay High 
Court in its Ordinary Original Civil Jurisdic¬ 
tion has given to the words in clause 12 of the 
Letters Patent a very limited and restricted 
meaning and has for many years entertained 
suits of all kinds relating to land only stop¬ 
ping short wliere the suit related directly and 
speciBcally to the recovery or disposal of 
immoveable property outside its jurisdiction, 
Lor this, we have the high authority of the 
judgmentof Sir Charles Sargent, Chief Justice, 
who, sitting with Mr. Justice Scott, held, in 
the case of Yaskvantrav Holhar v, Vadahhai 
OursetH (1), that the Court had jurisdiction 
to try a suit for specific performance of an 
agreement relating to land situated outside 
the Ordinary Original Civil Jurisdiction of 
this Court. Wo have decisions very much 
to the same effect in earlier cases but the 
judgment of Sir Charles Sargent settled the 
practice of entertaining suits for a variety 
of purposes relating to land outside the 
Ordinary Original Civil Jurisdiction of this 
Court and this case was followed by Mr, 
Justice Strachey in Sorahji v. Rattonn (2^ 
though not without great doubt and hesita¬ 
tion, in a suit for foreclosure of land outside 
the jurisdiction of the Court. Although the 

(1) 14 B. 353. 

(2) 22 B. 701. 


Calcutta and Madras High Courts took 
different views, the decision of Sir Charles 
Sargent was followed by our Courts till we 
come to the judgment of Sir Lawrence 
Jenkins in Vaghoii V, Gamaji (3). In that 
case, the Chief Justice, Sir Lawrence Jenkins, 
in a considered judgment, sitting with Mr, 
Justice Batchelor, has reviewed all the 
authorities and pronounced judgment by 
which, in the words of Sir R. S. Benson, 
Chief Justice, Madras, in Sundnra Bai Saheha 
v. Thirumal Rao Sahih (4), the authority of 
the decision in Yaskvantrav Jiolkar v. Dada- 
hhui Cursetji (1)* is considerably shaken, if not 
overruled.’* 

I think it would be here useful to consider 
some of the leading cases on this subject 
decided by the other High Courts. In The ■ 
Delhi and Lotidcn Bank v. Wordie (5), the 
Chief Justice, Sir Richard Garth, after dis¬ 
cussing several English cases as to the 
jurisdiction of Equity Courts, makes some 
observations which are very pertinent to the 
question I am now considering. He says:— 

‘ But those cases are all more or less 
distinguishable from the present, which 
depends nob so much upon the jnrisdiction 
generally exercised by Courts of Equity, aa 
upon whether this suit is brought suhstan” 
Hally ‘for land’; that is, for the purpose of 
acquiring title to, control over, land within 
the meaning of a particular clause in the 
Charter; and, we think, having regard to 
what is the real object of the suit, and to what 
are the rights and contentions of the res¬ 
pective parties, it is impossible to say that, 
this is not substantially a suit for land.” 

In Hara Loll Banerjee v. Nitambini Dehi 
(6), which was a suit for construction of a 
Will and the administration of the testator’s 
estate and wherein possession of properties 
outside the limits of the Ordinay Original 
Civil Jurisdiction of the Calcutta High Court 
was one of the prayers, it was held that that 
was a suit for land within the meaning of 
clause 12 of the Letters Patent and the suit 
was dismissed. 

Ebrahim Ismail Timol v. Provas Chandra 
Mitter (7) was a case wherein the plaintiff 

(3) 29 B 249;G Bom. L. R. 958. 

(4) 33 M. 13L 6 M. L. T. 263j 20 M. L. J. 10«{ 3 
Ind. Gas. 930. 

(6) 1 C. 249 at p. 263j 25 W. R. 272. 

(6) 29 0. 315. 

(7) 36 C. 69i 1 lud. Gas. 472. 
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aouirht to recover rents and promts pending 
termination of the lease of land beyond the 
jurisdiction of the Oouit. The learned Judge 
hearing the suit, in the course of his judg* 
ment at page 65, makes these observa¬ 
tions :— 

“What the plaintiff is seeking to do is to 
do something which will directly affect the 
property, namely, to obtain possession of it 
by receipt of rent. Under these circum¬ 
stances, I hold that this is a suit for land 
outside the jurisdiction of this Court and, 
consequently, that it cannot be brought as 
far as prayers 3 and 4 are concerned.” 

In Nahim La^shimikantham v. Krishna* 
sawmy Mudaliar (8), Mr. Justice Moore goes 
further and says:— 

“l would indeed be prepared to go further 
and to hold that the phrase ‘suit for land or 
other immoveable property’ as used in clause 
12 of the Letters Patent includes all suits 
mentioned in clauses (a), (6), (c), (d), (e) 
and (/) in section 16 of the present Code of 
Civil Procedure.” 

In the case of Siindara Bai Saheba v. 
Tirumal Rao Sahib (4), to which I have 
already referred above, the Chief Justice and 
Mr. Justice Sankaran Nair held that a suit 
for maintenance by a widow praying that it 
may be a charge oa a specified immoveable 
property would be a suit for that immoveable 
property as the decree would operate directly 
on the land. 

The decision of our Court in Vaghojt v. 
Oamaji (3) is in harmony with the decisions 
of the Calcutta and Madras High Courts to 
which I have referred, and wliether it over¬ 
rules the decision in llolkar v. Dadabhai 
(1) or merely distinguishes the case which 
Sir Lawrence Jenkins had in baud from 
that case, it is not for me to say, but 
it lays down in very clear and explicit 
language that the words “suit for land” 
do not mean only suits for the re¬ 
covery of land. Whatever may have been 
the doubts and difficulties in other cases, it 
seems to me, however, quite clear that this 
suit, so far as it relates to the title-deeds of 
the Mauritius properties, though ostensibly a 
suit for the recovery of the title-deeds alone 
is not only substantially a suit for land but is 
in effect and in reality a suit for establishing 
title to that land and the recovery of the 

possession of that land. 

C8; 27 M. 157 at p. 161. 


The third issue raisod by tho Advoca/o- 
Geneial is whotlicr, in any event, the plaintiff 
is entitled to possession of tlio title-deeds as 
against the second defendant. If I find on 
tlie first two issues in favour of tlie plaintiff 
1 would have to enter into an inquiry as to 
what law governs the devolution of immove¬ 
able property of a Culclu Moraon situated in 
Mauritius, wliether tho title-deeds changed 
hands in 190G under the circumstances 
alleged by tho plaintiff or by virtue of the 
agreement set up by tlie defendants, who is 
the present owner of tliese properties and 
who is interested in the rents and profits 
thereof and wiio is entitled to the present 
possession of the said properties. Under the 
guise of a claim to title-deeds, the suit clearly 
involves tho trial of questions of title to land 
and seeks tho recovery of that land. That 
laud is beyond the Ordinary Original Civil 
Jurisdiction of this Court and, under clause 
12 of the Letters Patent, I have no jurisdic¬ 
tion to entertain the suit so far as it relates 
to the title-deeds of the Mauritius pro¬ 
perties. 

I find the first issue in the negative and 
for the defendants. In view of this find¬ 
ing, it is unnecessary to fiud on the second 
issue. 

I will deal with c^abs of the trial of these 
issues when I dispose of the rest of the suit. 

Suit to be on Board this day week as at 
part-heard case for hearing on the other 
issues. 

[The suit was subsequently placed on 
Board and with tho plaintiff’s consent dis- 
missed with costs ] 

Attorney.s for the Plaintiff; Messrs. Ardeshir 
Hormiisji, Dinshaio Co. 

Attorneys for the Defendant; Messrs. 
Jehangir ^ Seervai. 
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CALCUTTA UIGH COURT. _ 

Hl3CELLAtJEOO;3 ClVIL APPEALS NOS. 355 AND 

35o OP 1912 WIIH Civil Rdle No. 4031 

OF 1912. 

August 5, 1912. 

Prestsni:— Sir Cecil Brett, Kt., Judge, and 
Mr. Justice Chapman. 

EASTERN MORTGAGE and AGENCY 

CO. LD.—Plaintiffs—Appellants 

versus 

RAKEA KUATUN and others — 
Defendants—Respondents. 

Receive)—Appointment iiendente lite— of 
CoiD't—Appointment on appliention of tnorUjnyee in 
mortijnge Anit—I)itcrest left in urrear'-Right to 
■no)ni)iate Recetver, to whom lelong.^ —Appointment to 
be made in infere^its oj both niortgigec and ntortgagor 
— Civil Procednie Code (Act V of 190SJ, s. 94 {dj, 
0. XL, r. 1 

Though the appointinout of a Receiver pendoitc 
lito is a”matter entirely witliin the discretion of the 
Court, it must, in the exercise of that discretion, 
be guided by the circumstanoea of each particular 
case. As a general rule, the appointiueDt of a 
Receiver will be made as a matter of coiuso on the 
application of a mortgagee, if the interest payable 
under the security is in arrear. 

As a gcneial rule, the right to propose a person 
for the appointment of Receiver belongs to the 
party interested in obtaining the appointment, and 
effect will be given to his nomination. If the 
Court appoints a Receiver at the instance of a 
mortgagee, tlien the Court exorcises it? discretion 
as to who shall be appointed Receiver, and appoints 
the Receiver, whom, having regard to the interests 
of both the mortgagee and mortgagor, the Court 
considers the best person. 

Appeals from the order of the first Sub« 
Judge of Baokergunge, dated June 10th, 
1912. 

Mr. B. 0. Mittery Babas Prov-ish Ghunder 
Hitter and Amhica, Pada OhowdUuryy for the 
Appellants. 

Babus Jogesh Ohander Roy and Quni.di 
Gharan Sen, for the Respondents. 

JUDGMENT,—These two Appeals, Nos. 
355 and 356 of 1912, are directed against 
t.vo orders passed by the Subordinate Judge 
of Backerguoge in two mortgage suits 
brought by the present appellants, the Eastern 
Mortgage and Agency Company, Limited, 
against the defendants-respondents, Kokea 
Khatun, widow of the late Tajamal Ali 
Ohoudhury, and others to recover the principal 
and interest due on two mortgage bonds exe - 
cuted by Tajamal Ali Ohoudhury and others 
on the ISth September 1896 and the 9th 
September 1897respectively. Theformerbond 
cover X a loan of Rs. 8,800 and the latter a 


[I9i2 

loan of Rs. 3,50,000 and contained a proviso 
that Rs. 1,00,000 should be afterwards lent if 
the conditions under which original loan was 
made were complied with. One of the 
conditions imposed in the mortgage-deeds 
was that Messrs. Garth and Weatherall 
were to be appointed managers on behalf of 
the mortgagors of the mortgaged properties 
and that they were to pay off the mortgage- 
debt with interest out of the prohts of the 
mortgaged properties aod also to take their 
own commission. These two gentlemen were 
duly appointed managers and the additional 
Rs. 1,00,000 was afterwards advanced. 
Obstruction to the management is said to 
have been offered by the mortgagors with 
the result that the managers were unable 
to collect the rents from the mortgaged 
properties or to pay bo the mortgagees any 
portion of the mortgage-debt or of the 
interest. 

Meanwhile, in eonseiiuence of quarrels 
between the mortgagors and their co-sharers 
in the properties covered by the mortgages as 
well as in other properties belonging to the 
family, on the 14bh December 1901, Messrs. 
Garth and Weatherall applied to the 
Collector of Backergunge asking that steps 
should be taken to prevent a breach of the 
peace and to enable them to obtain possession 
of the properties covered by the mortgages. 
The Collector sent on the application to 
the District Judge in whose Court it was 
numbered as Miscellaneous Case No, 74 of 

1901. The result of the proceedings taken 
on this application in the Court of the District 
Judge was that on 27th March 1902, he 
called on the co-owners in the estate to 
appoint a common manager. They failed to 
do so and, on the Ist May 1902, the 
District Judge passed an order under 
section 95, clause 2 of the Bengal 
Tenancy Act directing that the management 
of the estate should be taken over by the 
Court of Wards: and as a temporary arrange¬ 
ment, he appointed, on the 12tli August 

1902, Abdul Ali Chowdhury as common 
manager of the estate. On the 23rd Decem¬ 
ber 1902, the Court of Wards declined to 
take over the management and Abdul Ali 
Chowdhury was allowed to remain on as 
common manager, On the 8th May 1903, 
the District Judge removed Abdnl Ali 
Chowdhury from the managership as his 
management was not satisfactory and as he 
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was relalied to some of tlie oo-owuers. TKo 
Judge, on the applioatiou of Messrs. Garth 
and Weatherall, then appointed Babu Nibarau 
(Jharau Dass as common manager but, on 
the 9th September 1903, another appU- 
oation was made by Messrs. Gartli and 
WeatheraU that the estate should be placed 
under the management of the Court of 

On the 16th September 1903, the Court 
of Wards agreed to take over the manage¬ 
ment subject to the coudition that the 
Eastern Mortgage and Agency Company, 
Limited, would remit the sum of Rs. 1,50,000 
from their debt subject to the condition that 
the loan was paid off withiu a certain time. 
This was agreed to and the estate was 
under the management of the Court of 

Wards from the 17 th September 1903 to 
the 15th May 1912, The Court of Wards 
on the 15th March 1912 gave notice that 
they would give up the management on that 
date. 

Meanwhile, on the 11th September 1911, 
no payments having been made up to that 
date in discharge of the mortgage-debt or 
the interest, the Eastern Mortgage and 
Agency Company, Limited, instituted the 
two suits to recover the whole sum due 
on the mortgage-bonds with interest to 
date and also another suit on a promissoiy- 
note for money advanced by the Company 
to pay the Government revenue which 
had fallen due on the mortgaged properties. 

After receipt from the Court of Wards 
of the intimation that it proposed to give 
up the management on the 15bh May 1912, 
notices were issued by the District Judge 
to the co-owners of the estate bo show 
cause why a common manager should nob 
be appointed and no cause having been 
shown, the District Judge, on the 7th May 
1912, appointed Babu Debendra Nath Dutt, 
a Pleader of his Court, as common manager 
of the Estate. 

On the 5bh June 1912, application was 
made by the Eastern Mortgage and Agency 
Company, Limited, to the District Judge to 
set aside the order appointing the manager 
on the ground that it had been made without 
notice to them though they were co-proprie¬ 
tors having purchased 87 items of property 
in the estate but on the same date, the 
District Judge passed an order refusing the 
application. 


2C3 

Oa the 2Sth Jutm 1912. a Rule was 
obtained from this Court on tho moitgagors 
ami other co-owner.s of tlio estate to show 
cause why the order of the District Judge of 
the 5r>h June should not be set aside on the 
ground that it appeared to liave been passed 
without suiBcienb evidence and without any 
notice to the petitioners. Tliis Rule is Rule 
No. -±031 of 1912. 

On the 5th June 1012, applications were 
made to the District Judge in both of the 
suits (Nos. 4 t2 and 4l!4 of 1911) brought on 
the mortgages, for the appointraout of a 
Receiver pending the disposal of the two 
suits. These applic-itions were disallowed by 
the Subordinate Judge in a long order, 
recorded on the iCth June 1912. 

Appeal? from Orders Nos. 355 and 356 of 
1912 are ag.iinst these two oiders. 

At the request of the parties, the hear¬ 
ing of these two appeals and of the Rule 
No, 4081 of 1912 has been expedited 
aud all these will be disposed of in this 
judgment. 

Dealing first with the two appeals, we are 
of opiLion that the grounds given by the 
Subordinate Judge in his order of the lOfch 
June 1912 are not souu i and cannot be main¬ 
tained. It appears from the statements of 
the learned Counsel for the appellants that 
the oiiginal mortgage-debt of Rs. 4,50,000 
has trebled and has now risen to over 

Rb. 12,00,000. Meanwhile,uointerestwhatever 
appears to have been paid to the mortgagees 
and on the contrary the mortgagees appear to 
have been compelled to advance money to pay 
the Government revenue on the mortgaged 
properties in order to save them from sale for 
arrears, and to recover the sums so advanced 
they have been compelled to bring another 
suit on the promissory-note. 

Though the appointment of a Receiver 
pendente lite is a matter entirely withiu the 
discretion of the Court, it must, in the exer¬ 
cise of that discretion, be guided by the 
circumstances of each particular case; and 
it has been laid down as a general rule that 
the appointment of a Receiver will be made 
as a matter of course ou the application of 
a mortgagee, if the interest payable under 
the security is in arrear (see Coote’s Law of 
Mortgages, page 946, and the leading cases 
referred to therein). 

Dis-agreeing, therefore, with theSubordiuate 
Judge we hold that iu the case of the 
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applicatious with regard to which tliese two 
appeals have been brought, the mortgagees 
are etitifcled to have a Receiver of the pro¬ 
perties covered by tlie mortgage appointed 
pending tlie disposal of the two suits. 

We understand that the Subordinate 
Judge, who recorded the judgnient in which 
the order was passed di.sallowing tlie ap¬ 
plication, has retired. It is, therefore, not 
necessary for us to express at any length our 
opinion on the language and substance of 
his judgment. We need only observe that 
the learned Pleader for the respondent lias 
not attempted to support the grounds on 
which the Subordinate Judge has based his 
order and, in our opinion, they are altogether 
in.sufficient, and many of the suggestion.s 
made in his judgment appear to have no 
foundation in any facts. 

We, therefore, decree both the appeals and 
Ret aside the order passed by the Subordinate 
Judge refusing the applications made by the 
mortgagees. 

As to the selection of a Receiver; the 
parties before us have differed in opinion. 
Dealing with this question, we have to 
observe that as a general rule, the right to 
propose a person for the appointment of a 
Receiver belongs to the party interested in 
obtaining the appointment, and effect will 
be given to his nomination. Also if the 
Court appoints a Receiver at the instance of 
a mortgagee, the mortgagee not having, 
without the assistance of the Court, power 
to appoint a Receiver, then the Court ex¬ 
ercises its discretion as to who shall be 
appointed Receiver, and appoints the Re¬ 
ceiver whom it thinks best to appoint for the 
interest of the mortgagee and of the mort¬ 
gagor, a person whom having regard to the 
interests of both, the Court considers the 
best person—(Coote, Law of Mortgage, 
page f»58). 

Before us, both parlies are agreed that it 
is desirable that the gentleman appoint¬ 
ed as Receiver should be one fully acquainted 
with and experienced in the management of 
Estates, and that the selection of a member 
of the Bar who has no such experience or 
knowledge should not be approved. They 
are also agreed that in the interest of both 
parties, it is much to be desired that the 
oflBces of common manager and Receiver 
should be united in one individual. 

The learnti Counsel for the appellant has 


suggested on behalf of his clients tHat Mr. 
I horoas Cunliffe Tweadie, who has consider¬ 
able experience and knowledge of zemindari 
management, should be selected as Receiver 
of the properties covered by the mortgages, 
and from the testimonials which have been 
hied we agree that that gentleman would be 
a suitable selection. 

On behalf of the mortgagors exception to 
his appointment is taken on the ground that 
Mr. Tweadie is managing other Estates on 
behalf of the mortgagees. This, however, 
does not appear to us to constitute any valid 
objectiDD to his being appointed as Receiver 
in the present suits. Certainly, he would be 
the person best suited for the appointment 
in the interest of the mortgagees and in these 
suits the interests of both parties are in fact 
identical, namely, to secure a careful and 
firm management of the property and a 

proper collection and appropriation of the 
profits. 

In our opinion, therefore, the application of 
the mortgagees should be granted and Mr. 
1 weadie should be appointed Receiver of the 
properties covered by the mortgage-bonds 
pending the disposal of the suits. 

We have now to deal with the Rule No. 
4081 of 1912, which is directed against the 
order of the District Judge appointing Babu 
Debendra Nath Dutt as common manager. 
Neither party have expressed any opinion 
against the character and probity of this 
gentleman but both are agreed that it is 
desirable in the interests of the Estate that 
a gentleman, having greater knowledge and 
experience of the management of Estates 
than be has, should be appointed as common 
manager. In these circumstances, we think 
that the Rule should be made absolute and 
the order of the District Judge appointing 
him as common manager should be set aside. 
We have received from the learned Pleader 
who represents the respondents in Appeal 
No. 356 of 1912, a list containing the names 
of fonr gentlemen who are suggested for the 
appointment of common manager. They are 
M. Najimuddin Ahmed, Babus Benoy Bhusan 
Gupta, Upendra Nath Sen, Basanta Kumar 
Guha. 

The learned Counsel for the appellants 
has not offered any objection to the second- 
named. It must, however, be left to the 
District Judge to make his own selection 
from these gentlemen and Mr. Tweadie; and 



INDIAN OASES. 


205 


Vol. XVII] 


8HANKAH VISHNU GOKHALE V. RAOHUNATH HARI DIIARAP. 


IQ doing 80» think ho should endeavour to 
make suoh an appointment ns will bo best 
for the interests of the Estate and of both 
parties. 

The appellants are entitled to tlieir costs 
in these two appeals. We fix the hearing- 
fees at three gold mohnrs in each. Each 
party will bear their own costs in the Rule. 

Let the records be sent down to the lower 
Court without delay, 

Appe'ds allowed. 


BOMBAY HIGH COGRT. 

Second Civil Appeal NTo. 593 ov 1911. 

July 5, 1912. 

Pressnt: —Sir N. G. Caandavai’kar, Kt., Ag. 
Onief Justice, and Mr. Justice B itchelor. 
.SHANKAR VISHNU GOKHAuE- 

Appellant 

versus 

RAGHUNATH HARI DIIaRAF- 

Responoent. 

Res judicata—Joinf decree ^Ri-ihta inter se oj plain- 
tijfs not nJjiidicnted npon—Jii>ihU fidjmtcd in 

quent suit—Recovery of Khrtre of fir^t deereeSuif hy 
person entitled to this inoneij under second decree — 
Recovery of money by person leith knon-ledyc of ces- 
iution of right. 

In 1893, A., claiming to be the sole proprietor of a 
trading firm, sued C. for the recovery of a debt due 
to the firm. A. joined his undo 13. as a j>ro forma co- 
defendant in the suit. 

Tiie Court foun 1 that A. & 13- wore co p.artners and 
thus J5. was joined as co plaintiff and a joint decroo 
was passed against 0. 

In 1900, R. sued A. for parcit ion of the joint pro- 

perties. It was found in this suit that B. was not en¬ 
titled to any share in the partnership in respect of 
which the debt was claimed in the previous suit. Two 
years after the adjudication in the second suit, B. re¬ 
covered his half share of the decretal debt due front 
C. A. sued to recover this nioucy on the groiiml 
that B.'b interest in the first decree liad ceased to exist 
by virtue of the second decree : 

Held, per OAand<-tyarfe<7r,/Igf. C.J.. . o o 

(1) that the finding in the first suit that A. JJ. 
•were jointlv entitled to a decree was arrived at only 

for the purpose of the defendant sued in tliat litiga- 

(2) that the Court was not called upon in tho first 
9 ait to decide finally what the respective interests ot 

A. & B were in the decretal debt ; 

(3) that the finding in the second suit that B. w as 
noteutitled to any share in the partnership uius 
regarded as the final and decisive finding governing 
the jural relation of the parties; 


(a) first, bi'cnuso it Ro(.l.hMl tlio intoro.st lintwccn 
.1. Hint It. which tho jud.giiicnt in tho lirnt 
suit luul h«fL undocidoil; 

(li) .s.riuid/r/, I’vcii ussiiiuing that, that judgiiu'iit 
had sotlh'il what thost* iati‘iH‘.Hts were, H. Imv- 
iiig faih'd to |il(‘uit tlial si'tth'iiieiit as rrs 
juilirota in flic socotui sail, it was tho nd- 
jiidicatioii in the secoiul suiL tliat must 
prevail ns finally •lecitHiig tho issao of lilli* 
ns lieLweeii -I. & /{.; 

(4-) that B. having rocoviwed tho iiumoy ivhilo tlio 
docroe in tho .seeonil suit against liiiu liad cinio 
into existiMice, was liable to resloro ttio money 
iTCovovod by him knowing that ho liad iiori.glit to it. 

Held, per Batchelor, J .— 

(./) that there was no leal iucoiisistency bo- 
twocn tho two ilecreos, becaiiso tlio later 
decree and tliat alone decided tlio question 
as to wh.at iiitcve.st, if any, had in tho 
partnership; 

(/«') that even supposing that tho docision in tho 
second .suit could only bo arrived at byovor- 
ritliag what wa? decided in tho fust suit, 
tho iatm- di'cisiou mast prevail to govern 
the iivoseni rights of the parties. 

The rule laid <lciwii in Harriot v. Hampton, 7 T. 11. 
203. that money iveovered mulor a judgment or dec¬ 
ree cannot be recovi’rcil back in a fresh suit or ac¬ 
tion wliilst the decree or juilgmeiit under uhich it was 
recovered remains in force, rests on tho groimd that 
the original decree or judgment must bo taken to be 
subsisting uud valid until it has been reversed or super- 
seded l>\'some idterior pniceeding. If it has been 
so rovcri’seil or suiiersede«l, the money recovered under 
it ought certaiulv to bo refunded. 

Shama /Vry/iod Roy Choiv.lhri, v. Huno Pershad Roy 
Chotcdhri/, lU M. I. A. 2'3 at p- 211; 3 VV. R. (P.O.), 
11. and .'foyesh Chundo Daft v. Kali Churn Diitt, 3 C. 
30; 1 C. L. It. 5, relied upon. 

In order to bring the principle of the rule men¬ 
tioned nhove into force, tlierc must bi hona fides on 
the part of the party, who has got die benefit of his 
opponent’s payment. If a person euforciiig a pay¬ 
ment under legal process has therein taken an un¬ 
fair ailvantagc or acted uncnu'ciontioasly, know¬ 
ing that ho had no right to tho money, the principle 
cannot prevent tho other party from recovering tho 
money back. 

Secjnd appeal from the decision of the 
first cUsa Subordinate Judge, at Thana, con¬ 
firming that pa'^sed by the Subordinate Judge 
at Mihad, in Civil Suit No, 501 of 1908. 

Mr. Coijaiee (with him Mr. V. B. VirJear), 
for the Appellant. 

Mr. N^udkarni (with him Me. P. P. Kkure), 
for the Respondent. 

judgment. 

CUASUAVAREAU, Ag. 0. J.—In the suit of 
1899, there was, no doubt, an issue framed, 
raising the qu'istion whether the present 
respondent Hari, who was plaintiff therein, 
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coald sae alone to recover the debt in dispute 
from the defendant in that salt. And the 
Court trying it found that he could 
not sue alone and that Damodar, father 
of respondents Nos, 2 to 5, who was defen¬ 
dant No, 2 in that suit, had the right to be co¬ 
plaintiff therein. That findings was recorded 
upon the ground that the debt sued for was 
a debt due to a partnership of which Hari, 
and Damodar were co-partners. That finding, 
however, was arrived at only for the purpose 
of the defendant sued in that litigation. But 
the Court did not, indeed was not. called upon 
to decide finally what the respective interests 
of Hari and D.iraodar inter se were as to the 
amount recovered from the debtor of the 
partnership and whether eioher Hari or 
Damodar was entitled as between themselves 
to the whole or any portion of the decretal 
debt. In the second suit, which was brought 
in 1900 for partition by Damodar against 
Hari, the question left undecided in the 
previous suit was raised in respect of the same 
partnership and it was found that Damodar 
was not entitled to any share iiithe partnership 
which formed part of the properties alleged 
by Damodar to be the joint properties of 
himself and Hari. No doubt, the ground on 
which the adjudication in the second suit 
went was that Damodar was not a co-partner 
of Hari because he was not a co-parcener. This 
finding mast be regarded as thefiaaland 
decisive finding governing the jural relations of 
the parties for two reasoas: yirsf, it settled the 
interest between Damodar and Hari, which 
the judgment in the suit of 1899 had left un¬ 
decided, and, secondly^ even, assuming that 
that judgment had settled what those 
interests were, Damodar having failed to 
plead that seitlement as > in the 

second suit, it is the adjudication in the 
second suit that must prevail as finally 
deciding the issue of title as between the 
parties. From whichever point of view we 
look at the question, Damodar was nob entitl¬ 
ed bo recover any share in the money paid by 
the defendant iu the suit of 1899 in 
execution of the decree therein. And 
having recovered it under ompulsiou of law, 
while the decree in the second suit against 
him had come into existence, he is liable to 
restore the money recovered by him knowing 
that he bad no right to it. 

The decree mast, therefore, be confirmed 
with costs. 


Batchelor, J.—I am of the same opinion* 
It is to be observed that the only point which 
was decided in Suit No. 694 of 1899 was that 
Damodar was entitled to be brought on the 
record as a plaintiff. It may be that, for the 
purpose of deciding that point, the question 
was entered upon and considered whether 
Damodar had any interest in the partnership. 
But the only decision as to what interest 
Damodar bad in the partnership is the deci¬ 
sion contained in the decree in the later Suit 
No. 71 which is a decision that Damodar 
has no such rights at all. It may be pointed 
out that this later decision was subsisting, 
had in fact been subsisting for nearly two 
years, when this application for execution 
was made. In the view, therefore, which 
I take of these two decrees, it would not 
appear that there is any real inconsist¬ 
ency between them, because the later 
decree and that alone decided the qnestion 
now in Issne as to what interest, if any, 
Damodar bad in the partnership. But, even 
supposing that that decision oonld only be 
arrived at by overriding what was decided in 
Suit No. 694, I should still ba of opinion that 
the later decision must prevail to govern the 
present rights of the parties. Upon this 
point, the appellant relied upon the case of 
Marriott v. B-ampton (.1), which is authority 
for the position that money recovered under 
compulsion of legal process cannot ordinarily 
be recovered back. This case and the extent 
of its authority in India were noticed by the 
Privy Council in 8ham.% Pershad Boy Ohowlhry 
V. Hurro Pershad Roy Ohowdhry (2). Their 
Lordships there say:—**There is no donbtthafc, 
according to the law of this country—and 
their Lordships see no reason for holding that 
it is otherwise in India—’money recovered 
under a decree or judgment cannt be recovered 
back in a fresh suit or action whilst the decree 
or judgment under which it was recovered 
remains in force; but this rule of law rests, as 
their Lordships apprehend, upon this ground, 
that the original decree or judgment must 
be taken to be aabsisting and valid until it 
has been reversed or superseded by some 
ulterior proceeding. If it has bean so re¬ 
versed or superseded, the money recovered 

under it ought certainly to be refunded. 

It appears to me that those words are 
perfectly applicable to the present facts if 

(1) (1797) 7 T. R. 269; 2 Esp. 646; 4 E.R. «9. 

(2) 10 M. I. A. 203 at p. 211; 3 W. R. (P.O.) U- 
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w© suppose thfit the decree in the later 
suit had the effect of setting aside or 
superseding the decision in the earlier suit. 

Reference may be made also to the case of 
Jogesh Ohnnder Diift v. Kali Ohnrn Duff- (3), 
where the majority of the Full Bench took a 
similar view of the effect and operation of 

Marriott V, H 

(4)i8 further authority for limiting the extent 
of the applicability of this latter case. 
There Mr. Justice Kennedy says :— that 
there mast be 6oui /id?s on the part of the 
party who has got thebenedt of his oppo* 
nent’s payment in order to bring the principle 
laid down in that case into force, and that 
if the person enforcing a payment under 
legal process has therein taken an unfair 
advantage or acted unconscientiously, know¬ 
ing that he had no right to the money, the 
principle laid down in Marriott v. Ramptoa 
(1) may not prevent the defendant from re¬ 
covering the money back. 

It seems to me tb U these words are 
of application to the present fasts wliere, 
as I have noticed, the decree denying 
Damodar any rights in this co-parcenary 
had bsen existing for about two years 
when this application to execute was in¬ 
stituted. 

In due, I base ray decision on the view 
that, whatever authority was by the earlier 
decree conferred on the appellant for the 
recovery of the money, was obliterated and 
superseded by the later decree, which was in 
fores when this appUcition for execution was 
made. 

Decree contirme 1. 

(3) 3 C. 30; I C. L. R. 5. 

(4) (1900) IQ. D. 675 fit p. C78: 60 b. J. Q. B. 
423; 82 L. T. 261. 


CA.IjCUTTA high court. 

Civil Role No. 4601 op 1911, 

May 20. 1912. 

present :—Sir Cecil Brett, Kt., Judge, 
and Mr. Justice Sharfuddin. 

Mb. K. B. butt AMD AxorHEt—D ecreg- 

HOLDERS—Petitioners 

versus 

GOSTHA BEHiRT BHCIYA and] 

OTHEKS—JODOaENT-DEBTOBS—OPPOSITE PaKTT. 
l,vnitation-^Deeree for rent obtained by co^sharer 


lamllonl without jniiiitig co-Hharn a—Unui'y.dectrt' 
Kvt'Ciitiiin —SiHriul Hiiilt'itinii, if iii)itlinihlr~H,-ii>i<il 

'IVwtui'u Act (r/// of INSn), ss. MHA, ir.H.l, Sch. 
Ill, Art. G. 

A. ducroo (>l)ttiiiM‘il by u co-slutri'r liindloril fur 
his sliiu'i' of till* iviit in a unit, not hrou-'lit uiirim’ 
soctiim 14 HA or euctiim luH.V oC tluj Huiigal 
Touiincv Act. anil in wliicli tin* otlicr co-Hlnirurs 
nro not joined iiH partli's, Ian siini*li'monoy-doen'o. 

Consi'qiioid.ly, loan applitratiim for tin* oxciMilion 
of such jv dooroo, tlio sjiccial limitatiun prt'scrilind 
hyArticlo Oof Sdirdiilo 111 of tlio IL'iigal IViianoy 
Act docs not apply. 

Rule against the order of the District 
Judge of Hooghly, dated April 26th, 1911, 
affirming that of the Munsif of Uluberiah, 
dated September 3rd, 1910. 

Mr. S. F. Sinh'i aud Babus Provash Gkandra 
Mittraand N'orentra. Chanira Bose, for the 
Petitioners. 

JUDGMENT.—No one appearing to oppose 
the Rule, we are of opinion that it should be 
made absolute and for the reason that the suit 
in which the decree was obtained by the 
petitioners was a suit to which the provisions 
of the Bengal Tenancy Act did not apply. 
The suit was not one brought by the present 
petitiouers as eo sharer landlords under the 
provisions of section 14SA or section 158B of 
the Bengal Tenancy Act and, in such 
circumstances, the decree which they obtained 
was a simple money-decree and, so far as we 
can ascertain from the materials before ns, 
there is notlung to indicate that, in that decree, 
the petitioners invoked the application of the 
provisions of any section of the Tenancy Act. 
lu our opinion, the present case is distin¬ 
guishable from, the c.a?e of Tha’tiinmi Disi v. 
Mohendta Nath Dey Sarkar (1), on which the 
lower Courts relied, so that, even if we were 
prepared to follow the decision in that case, 
as to which it is not necessary for us in this 
case to express any opinion, it would not, in 
our opinion, be applicable to the facts of the 
present case. The result, therefore, is that 
we make the Rule absolute, set aside the 
orders of the lower Courts and direct that 
the execution do proceed according to law. 
As there has been no appearance on the part 
of the opposite party in this Court, we make 
no order as to the costs of this Rule; but in 
the lower Courts, the petitiouers will be eu- 
titled to recover their costa from the opposite 
party. 

Rule made absolute. 

(1) 10 0. L. J. 463; 3 Ind. Cae. 389. 
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PUNJAB CHIEF COUiiT 

Seookd Civil Appeal No. 1043 of 1910. 

July 31, 1912. 

Present: —Jlr Justice Shah Diu and 
Mr. Justice Beadon. 

ABDUL KARIM and otheks —-Defendant.s 

—Appellants 
versus 

Haji ALLAH BAKHSH and others — 
Plaintiffs-Respondents. 

lyindloyd and fe?ianf—('!rf)niid rent—Permnnent ten- 
ancij — Evidence—Kondinhilifij f»r ciih'inccineiit of 
Ycnf — Rii/ki.-f of permanent tenant:^ — Bnildimj^. 

Long possession at uuifonii rent, erection of expen¬ 
sive buildings without intert'orenco for many years 
by the laudlortl, transfers by sale, gift, niortgage 
and succession, execution of several receipts of rent 
in which it is described as daicatni or permanent, are 
indications to show that the tenure was permanent 
from the first. 

Cnspcrsr v. K'ider Nath Sarlndhifc tri, 2S C. 73S; 
5 C. W. N. 80 S, relied upon. 

Prosnnno Cnomnrcc Dehea v. Sticik-h Riitton Bepary, 
3 C. 606; 1 0, L. R. o57; Secrcfmy of State for India 
in Council v. Luchmeswnr •‘^ingh, 10 C. 223; 16 I. A. 
6 ; Beni Ram v. Kumlan Lai, 21 A. 406 (P. C.); 26 I. 
A. 58; 3 C. W. N. 502, distinguished. 

In the case of a jiorinanent tenancy at a 6 .xe(l-rato 
of rent, no enhancement can be allowed. 

Permanent tenants of sites, whicii are let for build¬ 
ing purposes, cannot be restrained from building or 
re-building their Imuscs thei’oon in the absence of any 
exnress cotiditions to the contrary. 

* W 

Second appeal from the order of the Divi- 
sional Judge, Delhi, dated 27th June 1910, 
modifying that of the Subordinate Judge, 1st 
class, Delhi, dated 20th December 19C9, dis¬ 
missing plaiutiffs’ suit. 

Kkau Sahih Pestonji Badabhoy and Mr. 
Prem Lai, for the Appellants. 

The Hou’ble Mr. Michanimad Shafi, and the 
Hon’ble Mr. Shadi Lai, for the Respondents. 

JUDGMENT.—These connected suits 
(Nos. 48, 49 and d 1 of 190o), which were tried 
together by the Subordinate Judge at Delhi, 
were ^ the subject of three appeals to the 
Divisional Court and are now the subject of 
five further appeals. 

This Appeal No. 1043 and Appeal No. 1049 
of 1910 are cross-appeals relating to Suit 
No. 49. Appeals Nos. 1044 and 1048 of 
1910 are cross-appeals relating to Sait No 
51 and Appeal No. 1047 relates to Suit No! 
48. These five appeals can conveniently 
be considered together. The plaintiffs, who 
are the same in all three suits, are the 
ground landlords of a part of the suburbs 
of Delhi known as Kishenganj, in which 


the houses of each set of defendants are 
situate. 

The suits are for ejectment of the defen¬ 
dants from the land occupied by their 
houses and for recovery of arrears of rent. 
In case ejectment is not granted, plaintiffs 
in Suits Nos. 49 and 51 ask for enhance¬ 
ment of rent and in Suit No. 48 they ask for 
an injunction restraining defendants from 
re-buildiog. 

The first Court held that the defeodants 
in all three cases are permanent tenants—• 
that notices were not properly served on 
them—and that plaintiffs are not entitled 
either to eject them or enhance the rent. 
It accordingly decreed only arrears of rent at 
the old rate. 

The lower Appellate Court has maintained 
the first Court’s decree in Suit No. 48—but 
in the other two suits, it has allowed enhance* 
ment of rent to double the old rate to take 
effect from the dates on which the suits were 
instituted. 

The first and chief point for decision is 
whether the defendants are permanent 
tenants or tenants-at-will. 

It appears that in or about 1859, after the 
Mutiny, certain Punjabis had to vacate their 
Katra which was situate on the site of the 
present Railway Station. At that time, the 
land which is now the site of Kishenganj, 
was waste land and the then owner, Ladli 
Das, seeing an opportunity of turning the 
land to profit, let the land to the Punjabis 
for building sites at a ground rent of 8 annas 
per 100 square yards. The tenants duly 
built upon the land—and they and their 
successors-in-interest have been in occupa* 
tioQ ever since. It is probable that the 
original houses were kachcha but without 
objection or protest on the part of the ground 
landlord, the houses (or at any rate most of 
them) have been converted into pukka houses 
of considerable value. 

The approximate date of the commence¬ 
ment of the tenancies and' the rate of 
rent then fixed are undisputed facts, but the 
other conditions are disputed and must 
be determined chiefly from the conduct of 
the parties. 

According to the defendant's witness, 
Gbulam Jalani, one Mamur Bakbsh, now 
dead, acted on behalf of the tenants and 
obtained a written agreement from Ladli 
Das. This agreement is not forthcoming and 
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it is urged that this is a good ground for 
presuming that the agreement did not grant 
permauent tenure. 

If, howeTer, the agreement was reduced 
to writing, it seems hardly probable that the 
grround landlord would not have himself 
taken a doouraent from the tenants, aud 
though Ghulam Jalaui may have thought 
that a document was executed, he has no 
personal knowledge of the existence of such 
a document, 

In 1383, a tenant named Kalu sued to have 
it declared that he was neither liable to 
ejectment nor to have his rent enhanced— 
and that, if ejected, he was entitled to receive 
the value of his building. 

In this suit, an alleged copy of an agree¬ 
ment was relied on, but, though admitted by 
the first Court, it was held by the Appellate 
Court not to have been proved. In second 
appeal to this Court, the suit was dismissed 
on the ground that it did not lie, and it was 
remarked that all inquiry into the merits 
of the case is, of course, mere surplusage.” 

Thus, in the suit of 1883, the agreement 
was not proved aud as no evidence in proof 
of this document has been produced in the 
present cases, the document on the record 
of the suit of 1883 is useless. 

In 27 suits decided by Mr. O’Brien, 
Munsif, let class, in 1897, for ejectment of 
tenants, two related to tenants holding under 
separate leases—but the remaining 25 suits 
failed on the ground that the tenants were 
permanent tenants not liable to ejectment. 
It is true that these suits related to a 
quarter known as Shishmahal but Ladli 
Das, who owned the Kishenganj land and 
settled tenants on it, was the man who also 
owned the Shishmahal land and settled 
tenants thereon—and it may fairly be pre¬ 
sumed that in both cases the land was granted 
on much the same terms. 

Receipts for rent have been produced in 
which the rent is described as '"dawamV'* or 
permanent. It is alleged that four of these 
have been tempered with, bub, even assum¬ 
ing that there may be ground for suspicion 
in regard to these, the other receipts relating 
to other houses do not appear to be open to 
-suspioion and the existence of a permanent 
rate of rent is an indication of permanent 
tenure. 

In .1^83, Allah Bakhsb, plaintiff, who 
^as thep an amladar^ sold his house to 


Mlilmmniad llnsauin fl'lxhihit I) U anil it 
is a significant fiu‘1 that the won! "d iiruj/ii" 
nppear.s in lliis deed. 

The rent, of tlie sites in ilisputo lias ticver 
been enluincGd. Tliero have I)oen tiMiisfers 
by mortgage, gift and sale. In ISiiit No. 51, 
at least, Mumnimaf Latifan obtained Mio 
house by inlierit.uico—and throughout tlie 
tenant’s long po.sse.ssion since ISDO; the 
ground landlord has in no way interfered 
with the erection of pukka biiildings. In 
Prosunno Cootnnree Debei v Sheikh Rutlon 
Bepuiy (1), it was held that a holding-at. 
will, from year to year, or for a term of 
years, would not be converted into a perma¬ 
nent tenure merely because the tenant, without 
any arrangement with his landlord, builds a 
dwelling house upon the land. 

In Secretary of State for India in Conned v. 
Luchmesioar Singh (2), the original purpose 
of the tenancy was for a stud and the stud 
having been given up. the land was used f t 
ordinary agricultural purposes. It was held 
that long possession at a uniform rent wa.s 
insuflBcient to establish a permanent tenure. 

In Beni Bum v. Kundan Lai (3^, a pieeo 
of land had been let for a specified period at 
a specified rent for the construction thereon 
of a salt'petre factory. It was held that the 
lessor could evict the tenant after the term of 
the lease had expired, notwithstanding that 
the tenant had erected permanent structures 
without interference on the part of the land¬ 
lord. 

In Civil Appeal No. 1125 of 1905, Exhibit 
P. 17 C., the rent, had been enhanced from 
time to time and the buildings had been 
erected only a few years before suit and it 
was held that the tenancy was not permanent. 

The above authoriHes are relied on by 
plaintiff’s Counsel, but they are distinguish¬ 
able from the present cases. The defendants 
do not contend that a holding-at-will ha.s 
been converted into a permanent tenancy 
merely by the erection of buildings—or merely 
by long possession at a uniform rent. The 
contention is that the land was let originally 
on a permanent tenure for building purposes— 
and long possession at a uniform rent, 
erection of expensive buildings wirhout inter¬ 
ference, and transfers by sale, gife 'and raort- 

(1) 3 C. 696; 1 C. L. R. 577. 

(2) 16 :. 223; 16 1. A. 6. 

(3) 21 A. 496 (P C.); 26^1. A. 58; 3 0. W. N. 502. 
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gage and by succession, are put forward as 
indications that from the first the tenure was 
permanent. It is, we think, beyond doubt 
that in making his vacant land into the settle¬ 
ment of Kishenganj, Ladli Das intended 
that the settlers should build their own 

houses and settle permanently. 

The present cases, if not on all fours with 
A. Ca$persz v. Rader Nath Harhhadikari (4), 
are very similar to it, and we agree with 
the lower Courts in finding that the defen¬ 
dants are permanent tenants. 

The next point for decision has reference 
to the claim for enhancement of rent—and 
in this connection we have been referred 
to section 22 of the Punjab Tenancy Act. 
The case of occupancy-tenants of agricul¬ 
tural land does not appear to be analogous to 
that of owners of houses in a town who are 
permanent tenants of the sites of their 
houses. Agricultural land is subject to the 
payment of land revenue of which the amount 
is altered from time to time—and the rent 
payable by the occupancy-tenant is regulated 
by the amount of the land revenue. 

It is, of course, possible that a houses in a 
Municipality may be subject to house-tax, 
but presumably such a tax would be paid 
by the owner of the-house on the estimated 
rental of the house and not by the ground 
landlord. At all events, it has not been shown 
in the present cases either that the bouses in 
dispute are subject to a tax or that there 
has been any variation in the rate of rent 
dependent on a variation in the amount 
of taxes. Moreover, the plaintiffs have not 
claimed enhancement of rent on the fground 
of enhancement of taxation. 

No doubt, the rent of a tenant from year 
to year or for a fixed term, can be enhanced 
at the end of the year or term—but when 
the tenancy is for a specified term, the rent 
cannot be enhanced during that term. 

In the present cases, there was a permanent 
tenancy at a fixed-rate of rent and it is 
difficult to see how that rate can be enhanced. 

No doubt, the land has increased in value 
but, in securing permanent tenants, the 
ground landlord fixed the rent for better or 
worse and if the land had decreased in value, 
that is no reason to suppose that he would 
have accepted a lower rate of rent. )f the 
ground landlord could enhance the rent at 


will, he might enhance it to an extent whicn 
would force the tenant to vacate, and hence the 
enhancement of rent is inconsistent witlr the 
permanent nature of the tenancy. 

We find, therefore, that the rent cannot be 
enhanced and, as it has been also held that 
the defendants are not liable to ejectment, it 
is unnecessary to consider whether the notices 

were duly served or not. 

There remains the question whether 
defendants in Suit No. 48 can be restrained 
from re-building—and our decision on this 
point follows the decision in respect of the 
nature of the tenancy. Defendants are per¬ 
manent tenants of the sites which we^e let for 
building purposes and they have a right to 
re-construct their houses. 

The result is that the appeals by the 
planitiffs. Nos. 1047,104S and 1049, fail and 
that the appeals by defendant in Suit Nos. 49 
and 51 (i e., appeals Nos. 1043 and 1044) 
must be accepted. 

We accordingly accept this appeal No. 
1043 and, setting aside the decree of the 
lower Appellate Court, we restore the decree 
of the first Court. 

Plaintiffs-respondents will pay defendauts- 
appellants’ costs in the lower Appellate 
Court and in this Court. 

Tenants' appeals accepted,—• 
those of landlords rejected. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 105 op 1911. 

July 16 1912. 

Present: —Sir N. G. Ohandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 

BANUO KRISHNA KANBARGI— 

Appellant 

versus 

NARSINHA KONHBR DESHPANDE— 

KpESPON i^ent 

Limitaiion Act (XV oj 1877), 8cK II, Art. 179 
**Applying in accordance with law^^S^ecutiM oj 
decree—Application when in accordance with law—BelteJ 
sought outside decree—Omission to file inventories. 

All that Article 179, Schedule II of the Limitation 
Act, 1877, requires the Court to see, for the purposes 
of limitation^ is whether the darkhast itseMf wbaWrer 
its merits on the evidence, is an application made in 
due conformity with the requirements of the law_ re’ 
lating to execution. 


(4) 28 C. 738; 6 C, W. N, 858, 
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An application for exooution would not bo bad 
in itself oven if it seeks relief not strictly claini' 
able. 

If a person other than one entitled to apply applies 
for eseoution, or if the person entitled applies for 
exeontion in a mode and for a relief outside the deO' 
ree, the application is not in accordance with law for 
the plain reason that the decree of which execution 
is sought is not in reality the decree to which tho 
application professes to relate but some other deoreo, 
one not existing and, therefore, incapable of execution 
according to law. 

Where, on the other hand, a deoreo gives certain 
reliefs, and the application for execution seeks some 
or all of them, it may be that, after going into tho 
merits of tho application, and oousidorlng on evidence 
all the cironmstnnces and equities of tho case, tlie 
Court comes to the conclusion that the particular 
relief or reliefs shall not be granted. Such a decision, 
however, cannot affect the application for tho purposes 
of the question whether it is by itself in accordance 
with law, provided it meets in substance the require¬ 
ments of the Code of Civil Procedure or any other 
law relating to execution. 

Because a decree-holder does not <ask by his ap¬ 
plication for execution for that relief to which he is 
entitled under the decree in a certain event, and asks 
for a relief given by the decree until the happening 
of that event, it does not follow that he has applied 
for relief outside the decree. 

The omission to file inventories with the darkhaata 
is a purely technical defect, which cannot affect the 
question whether the darkruist itself is substantially 
in accordance with law. 

Per Batchelor, J.—Ths woTila “in accordance with law” 
have no reference to the likelihood of the application 
succeedlug or to the Court’s compotoney to grant any 
particular relief which has been prayed. 

The words are merely an adverbial qualification of 
the word “applying”, and look only to the form or 
procedure oHhe application. 

If the applying complies with the forms and proce¬ 
dure prescribed in that behalf, the applying is in 
accordance with law, and not the loss so, because, 
on the merits of the application, whether for one 
reason or another, the application had to bo refus¬ 
ed. 

First appeal from the decision of the 
first class Subordinate Judge of Belgaum, in 
Darlchas’t No. 443 of 1908. 

Mr. Ooyajee, (with him Mr. 0. A. Rele), for 
the Appellant. 

Mr. O. S. Rao, for Respondent No. 2. 

Mr. Nilkantk Atnaram, for Respondent 
No. 1. 

JUDGMENT. 

CH4N0ATAREAR, J.—This is an appeal from 
the decision of the Subordinate Judge, first 
class. Belgaam, rejecting Darkhast No. 443 
of 1908, presented by the appellant for 
execation of the decree in Suit No. 434 of 
1897. The gronnd of rejection is that the 
darJehast is barred by time, inasmuch as the 


prerlons five darkh'ifU' were not in aoc*r.lance 
with law, Imving each claimerl lelicf or 
reliefs which it was not competep.t for tfie 
Court to grant. 

The decree of which execution was sought 
by tlie darkh nt in question liad been passe i 

originally on the 17th of November 1897; 
but it was amended on the 20th of January 
1899. The amount payable under it was 
split up into four items, The first was a 
sum of Rs. 575 for oats made payable at 
once. The second conai.sted of two sums 
of Rs. 6,000 each ; the first sum was 
directed to be paid by the end of January 
1908 ; in case of such non-payment, intere.^r. 
at 4§ per cent, was made to run on the su 'o 
from the 1st of November 1897 up to tho 
date of payment. As to the second sum of 
Rs. 6.000, the decree directed that interest 
should run at 4 per cent, from its date 
to the date of payment. The third item 
of the decree was a sura of Rs. 44,000, with 
Rs. 1,980, as interest thereon. The decree 
made Rs 44.000 payable in forty-four years by 
instalments each of Rs. 1,000 a year. For 
satisfaction of Rs. 1,980, the judgment-debtor 
was directed to put the decree-holder in pos¬ 
session of certain lands; and it was provided 
that should the profits thereof fall short of 
the amount payable, the .judgment-debtor' 
should make up the deficiency by payment 
in cash. It was also provided in the decree 
that if the judgment-debtor should put the 
decree-holder in possession of only part of 
the lands, instead of the whole, the former 
should place the latter in possession of other 
lands so as to enable the decree-holder to 
obtain the full amount of interest. The 
decree then wound up with a final clause, 
making the whole of the mortgaged property 
therein mentioned security for the whole of 
the decretal amount. 

The first darkhast for execution was pre¬ 
sented on the 18th of June 1898 ; the second 
on the 4th of January 1901 ; the third on 
the 13th of August 1901 ; the fourth on the 
4th of August 1904 ; the fifth on the 26th 
of July 1907. These were all prima facie 
sufficient in law to keep the decree alive, 
because every application after the first 
was within three years of the last preced¬ 
ing application. And the present darkhast, 
having been presented on the 2nd of 
December 1909, is also prima facie in 
time, being within three years of its imme- 
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diate predecessor, the darkhast of the 26th 
of July 1907. 

IBat the Subordinate Judge has disallowed 
the darkhast XiO'N in dispute on the ground 
that all the previous darkhasts were not in 
accordance with law." And they are not 
** in accordance with law, " in the opinion of 
the Subordinate Judge, because every one of 
them sought relief or reliefs which, on con¬ 
sidering the merits of the darkhast^ the Court 
could not have granted. 

Ta so construing the words applying 
in accordance with law to the proper 
Court for execution, " the learned Subordi¬ 
nate Judge has put upon them a construc¬ 
tion not warranted by their plain meaning. 
To apply for the execution of a decree in 
accordance with law is to apply in the 
manner provided for by the law relating 
to execution of decrees. And that law is 
embodied in the Code of Civil Procedure, 
which is for its purposes an exhaustive 
Code. Chapter XIX of the Code of 1882, 
which was in force when the first five 
darkhasts in the present case were pre¬ 
sented, deals in sub division B of the Chapter 
with “ Application for Execution. " The 
provisions therein point out, Jirsty who may 
apply for execution, and against whom the 
application may be made ; secondly, what 
the contents of the application should be ; 
and thirdly, what should accompany the 
application and in what cases. These aro 
specific provisions and they must be the 
guide in determining whether, under Article 
179 of Schedule 11 to the Limitation Act, a 
darkhast is ‘ in accordance with law." 
Section 235 clause (j) requires the applica¬ 
tion for execution to state ‘ the mode in 
which the assistance of the Code is required." 
The last words of the clause “ as the 
nature of the relief sought may require " 
show that even if the application seek relief 
not strictly claimable, yet the application 
would not be bad in itself. In the present 
Code (Act V of 1908), for “ sought " we 
have * granted, " i. e., granted by the decree. 
If a person other than one entitled to apply 
applies for execution, or if the person entitled 
applies for execution in a mode and for a 
relief outside the decree, the application is 
not in accordance with law, for the plain 
reason that the decree of which execution 
is sought is not iu reality the decree to 
V 7 iiich the application professes to relate but 

- 4 « 


some other decree, one not existing andt 
therefore, incapable of execution according 
to law. The decree in such a case not exist¬ 
ing, the application made as to it shares its 
fate and is treated as non-existent. Where, 
on the other hand, a decree gives certain 
reliefs, and the application for execution 
seeks some or all of them, it may be that, 
after going into the merits of the application 
and considering on evidence all the circum¬ 
stances and equities of the case, the Court 
comes to the conclusion that the particular 
relief or reliefs sought shall not be granted. 
But that decision of the Court on the merits 
cannot affect the application for the purposes 
of the question whether it is by itself in 
accordance with law, provided it meets in 
substance the requirements of the Code of 
Civil Procedure or any other law relating to 
execution. 

Where, again, the application asks partly 
for reliefs granted by the decree and partly 
for reliefs totally outside the decree, the 
application may be void as to the latter, but 
all the same it is good in law as to the 
former and, therefore, “in accordance with 
law.” 

In the present case, the fallacy of the 
Subordinate Judge’s reasoning is that he 
has held every previous darkhast to he not 
in accordance with law after examination of 
the merits and surrounding circumstances 
of the darkhast. That is going outside the 
darkhast, whereas all that the law (Arti¬ 
cle 179 of the Limitation Act) requires the 
Court to see for the purposes of limitation 
is whether the darkhast itself, whatever its 
merits on the evidence, is an application 
made in due conformity with the require¬ 
ments of the law relating to execution. 

According to the Subordinate Judge, the 
2nd darkhast is not in accordance with law 
because at that point of time the only relief 
which the decree holder could claim under 
the decree was to bring the mortgaged pro¬ 
perty to sale, whereas, instead of seeking 
that relief, the decree-holder prayed for 

payment of Rs. 12,575. That might or 
might not be; that was a question to be 
determined on a consideration of the oircum- 
stances extrinsic to the decree and depentUng 
on qaeetions of default, and waiver. But 
because a decree-holder does not ask by hie 
application for execution for that relief to 
which he is entitled under the decree m % 
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osrtftiu evdnt, aod asks for a relief given by 
the decree until the happening of that event, 
it does not follov? that he has applied for 
relief outside the deorea and that, tlierefore, 
hia application is not in ncoordauce with law. 
It is this view which has substantially affect¬ 
ed the Subordinate Judge's judgment with 
reference to each of the darkhasls. lu the 
case of some of them, he has assigned the 
additional ground that the darkh-ists were 
not accompanied by inventories—a purely 
technical defect which could not affect the 
question whether the darkhist itself was sub¬ 
stantially in accordance with law. 

Bach of the first five darkhasts in the 
present case olaimed relief granted by and, 
therefore, wit'Din the decree. Whether on 
a consideration of all the facts, the Court 
could, in the events that had happened, grant 
the relief was a question for trial on the 
merits. But each application by itself was 
in order in that it sought relief which was 
in the decree. 

Hence it was ‘ iu accordance with law." 

On these grounds, the decree appealed from 
must be reversed and the darkhast remanded 
to the lower Court for disposal on the merits 
according to law. The appellant must have 
the costs of this appeal from the respondent; 
other costs to be costs in the darkhast. At 
the fresh hearing in the Court below, it will 
be open to the respondents to object to 
execution on any ground such, for instauce, 
as that all or any of the items in the decree 
are time-barred. Parties will be at liberty 
to adduce evidence. 

Batohblor, J. —The question before us is 
whether limitation in this case is saved by 
certain previous darkhasts under clause 4 
of Article 179 of the Limitation Act (XV 
of 1877). That clause provides a period 
of three years from the date of applying in 
accordance with law to the proper Court 
for execution. The only question before 
us is whether the earlier darkhasts were 
cases of applying in accordance with law or 
not. If they were cases of applying in 
accordance with law, then, admittedly, the 
present darkhast is saved. If 1 were free to 
decide the present question solely upon 
the authority of the words of the Statute, 

I should be inclined to think that those 
words had no reference to the application’s 
likelihood of success, or to the Court’s com¬ 
petency to award any particular relief which 


'd\:\ 

had been prayeil. As I uuderstaud the words, 
tliey are merely au adverbial qualification of 
the word “ applying, ’’ aud they seem to me 
to look only to the form or procedure of the 
application. I alioiild think, moreover, that 
the words as tliey stand receive ample mean¬ 
ing by reference to sections 235 and 231 of 
the Code of Civil Procedure of 1882, which 
sections prescribe the particular.? to bo 
furnished with an application for execution. 
It is worthy of remark that the critical 
words qualify the word “applying." It is 
not eveu an application, but it is the apply¬ 
ing which must be in accordance with law, 
aud the meaning seems to me to he wholly 
distinct from what would be conveyed if the 
words ran “applying for execution in accord¬ 
ance with law.” 

On the other hand, if it is to be said that 
a decree-holder is not applying in accordance 
with law merely because he asks for some¬ 
thing which under the decree the Court 
cannot grant him, we are, I think, confronted, 
at least in all cases where the decree is 
complicated or intricate, with this difficulty 
that the question whether an applying is 
made according to law can only be decided 
by au adjudication of the application on its 
merits. I venture respectfully to doubt 
whether that is intended. If the applying 
complies with the forms and the procedure 
prescribed in that behalf, I should be disposed 
to say that the applying was in accordance 
with law, and not the less so because, on tho 
merits of tho application, whether for one 
reason or another, the application had to be 
refused ; nor do I think that the difficulty 
which I have mentioned is satisfactorily 
removed by any distinction between what 
appears on the face of the application aud of 
the decree and what appears by a more 
careful consideration of those documents; 
for, in practice, I should doubt whether it 
would be possible to maintaiu any such 
distinction. If, however, the decisions of 
this Court oblige us to reject this view of the 
meaning of the words in clause ‘k of Article 
179, then, I am of opinion that in this 
particular case, the appeal should be allowed 
on the other ground that, as explained in my 
learned colleague’s judgment, the former ap¬ 
plications asked for reliefs which were not 
wholly outside the decree. 

Deoree reversed^ 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 9S5 op 1910. 

July 15, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Beadon. 

Musammat SAHIB JAN and others — 
Plaintiffs—Appellants 
versus 

Musammat AMIRAN and OTHERS — 
Defendants—Respondents. 

Custom —Muhammadan Laiv—Family custom — Suc¬ 
cession — Right of representation—Daughter of daughter 
who died during life-time of her 7nother — Kanjars of 
Jagadhari loicw, Amhala District. 

Knnjars of Ja^adhri in the Ambala District are not 
governed by Agricultural Customary Law, nor do they 
follow strict Muhammadan Law in matters of suc¬ 
cession. The right of representation exists among 
those people. 

Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
the 14th Juce 1910, reversing that of the 
Subordinate Judge, 2Dd class, Ambala, dated 
the 18th December 1909, decreeing the 
claim. 

Mr. Fazal Ellahij for the Appellants, 

Mr. Qokal Gkand Narang^ for the Respond* 
enls. 

JUDGMENT.—The dispute in this case 
relates to one-sixth share of certain property 
which belonged to Musammat Taman by caste 
kanjar, and is situate at Jagadhri in the 
Ambala District. 

Plaintiffs-appellants, five in number, are 
sons and daughter of Musammat Taman. 

Musammat Amiran, defendantr-espondent 
No. 1, is daughter of Musammat Allahdi, 
who was also a child of Musammat* Taman, 
but pre-deceased her mother. 

Musammat Tamao died in September 1904, 
and as far as her land was concerned, muta¬ 
tion was effected in the names of the five 
plaintiffs and Alusammat Amiran in six eQual 
shares on 8tb June 1905. 

In July 1909, Musammat Amiran mort¬ 
gaged one-sixth of the property in the share 
which she purports to have inherited to 
defendant-respondent No. 2 for Rs. 500. 

The plaintiffs-appellants then brought the 
present suit in which they deny Musammat 
Amiran had any share in the property, and 
claim a declaration that they are exclusive 
owners in possession. 

The first Court found that Musammat 
Amiran was not entitled to a share, that 
plaintiffs by their couduot had led the mort¬ 


gagees to believe that she had a share, and 
that consequently the plaintiffs must be held 
liable to the mortgagee for the actual money 
advanced which was fixed at Rs. 300. 

The lower Appellate Court also held that 
Musammat Amiran was not entitled to a 
share as heir, but dismissed the suit on the 
ground that plaintiffs were estopped from 
denying the ’title which the mortgagee had 
derived from her. 

It is obvious that this family is not 
governed by agricultural Customary Law; 
but, on the other hand, it is equally obvious 
that the family does not follow strict 
Muhammadan Law, as among the plaintiffs- 
appellants themselves strict Muhammadan 
Law has not been followed as the daughters 
have admittedly succeeded equally with the 
sons. 

If the personal law has been modified by 
a custom allowing an equal right of succes¬ 
sion to sons aud daughters, it is probable 
that there has been the further modification 
(which is not uncommon in the Punjab) 
giving the right of representation—and, in 
our opinion, the conduct of the plaiotiffs-ap- 
pellants clearly shows that this right of 
representation exists in the family. 

Plaintiffs-appellanta not only did not 
dispute the mutation by which the land went 
in six equal shares to themselves and 
Musammat Amiran but they actually conseot- 
ed to this mutation by putting their thumb 
marks to the entry made by the Patwari 
in the mutation register; and they allowed 
the mutation to be sanctioned without pro¬ 
test. They must have known that Mtisam- 
mat Amiran was entitled to a share, other¬ 
wise they would not have acquiesced in this 
mutation. 

For these reasons, we find that under the 
rule of ioheritance applicable to the family, 
Musammat Amirau became owner of one- 
sixth share of her mother^s estate, and it is 
unnecessary for us to consider any question 
of estoppel. 

Under the circumstances, too, the amount 
of the mortgage charge is a question with 
which the defendants alone are concerned, 
and it need not he considered in the present 
case. 

We maintain the decree of the lower Ap¬ 
pellate Court dismissing the suit, and we 
dismiss the appeal with costs. 

Appeal dismissed. 
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A, MOUNA V. i, K. UOUNA. 

BOMBAY HIGH COURT. 

Omi. Uefkrenoe No. I of 1912. 

July 23. 1912. 

Presonti —Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 

A. MOUNA—Appellant 

versus 

J. B. MOUNA— Respondent. 

Du'orct' -4ft {IV of 1809', ^—Jurisdiction—Divoivc 
suits—Resident ut jidew —District Judge —.4rfcu Courts 
.4et {II o/1804),s. 3. 

Tlio Resident at Aden is not a 'District Judge’ ns 
doOned in section 3 of the Divorce Act, as ho has 
not been appointed a “Conimissiouer of a Divi- 
siou.” 

Consequently, the Resident has no jurisdiction to 
try and pass decrees in cases under the Divorce 
Act. 

Civil Reference made by the Political 
Resident, Aden, in Civil Suit No. 21 of 1912. 

Mr. Baianlol Panchhoddasy amicus curuvy 
for the Plaintiff. 

Mr. N. K. Mehta, amicus curiae, for the 
Defendant. 

JUDGMENT. 

Chisdavarkab, j.—W e are indebted to each 
of tbe learned Pleaders, Mr. Ratanlal and 
Mr. N. K. Mehta, for having assisted us 
with his arguments as amicus curiae in this 
reference. The question is whether the 
Resident at Aden has jurisdiction to try 
and pass decrees in cases of divorce under the 
Indian Divorce Act (IV of 1869). Section 
3 of the Aden Act (Bom. Act II of 1864), 
which is an Act to provide for the administra¬ 
tion of Civil and Criminal justice at Aden, 
enacts that tbe Resident may bear and 
determine, in the first instance, all cases 
instituted in his Court, of whatever nature 
and whatever may be the amount or value of 
the property in dispute. 

Tbe Resident in making this reference has 
expressed his opinion that under this section 
his Court has jurisdiction to try suits under 
the Indian Divorce Act. But that interpre¬ 
tation of the section gives it a wider effect 
than could have been intended by the 
Legislature. The section in eubstanoe means 
that the Resident has jurisdiction to try 
suits only where he has jurisdiction given 
to him by law. For instance, if the words 
“all cases instituted in the Court of Resident” 
were construed to mean in their literal sense, 
all Baits instituted, without any regard to 
tbe question of tbe jurisdiction of the 
Resident determinable from extraneous 
considerations, a suit for property in Bombay 


might also fall within tbe jurisdiction of 
tlie Resident if instituted in his Court. 
That would reduce the section to an absur¬ 
dity. Therefore, the section in question must 
have a restricted meaning given to it, and 
that is, that the Resident has jurisdiction over 
any suit, where the jurisdiction is conferred 
upnn Inm by any law relating to that suit. 

Now, suits under the Indian Divoce Act are 
triable under a special law. Section 3 of the 
Indian Divorce Aetprovidesthatsuitsinetituted 
under it shall be tried by the District Judge. 
‘District Judge’ is defined to mean, in the 
non-regulat.ion Provinces.other than Sindh and 
Burma, a Commissioner of a Division, Aden 
is a non-regulation Province, and, therefore, 
a suit instituted under this Act, (IV of 1869), 
can be tried only by a Commissioner of a 
Division, if such an authority exists there. 
But from information supplied to us by 
Government, it appears that there is no 
ofBcer there with that designation. It may 
be that the Legislature was not aware of 
the requirements of the Courts in Aden when 
it enacted Act IV of 1869. The omission of 
the Resident from the Indian Divorce Act 
may be due purely to inadvertence'on the part 
of the Legislature. We must hold it is a 
casus omissus, the rule as to which is that 
the particular case thus left unprovided for 
can in no case be supplied by a Court of law, 
for that would be to make laws. Our deci¬ 
sion cannot lead to any practical difficulty 
because Government can appoint the Re.sident 
Commissioner of a Division so as to give him 
jurisdiction to try suits under the Indian 
Divorce Act. On these grounds, we must 
hold that the Resident at Aden has no 
jurisdiction to try this suit, and, therefore, 
with this answer the reference must be 
returned to him. 

Batchelor, J.—I am of the same opinion. 
It seems to me no answer to our view to 
contend that the Resident at Aden is a 
Commissioner for the purposes of revenue or 
for any other purposes whatever. He may 
be a Commissioner in many senses, bat he is 
not a “Comraiasioner of a Division,” and 
under tbe Indian Divorce Act, only a ‘ Com* 
miesioner of a Division” is given, in non-re* 
gulation Provinces, such as Aden, jurisdic* 
tion to entertain a suit for divorce. 

Answer accordingly• 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 569 of 1911. 

July 26, 1912. 

Sir Arthur Ried, Kt , Chief Judge, 
and Mr. Justice Robertson. 

RAJA RAM AND OTHERS—Defent^ants 

—Appellants 


versus 

Mohta lATTEH CHAND and others— 
Plaintiffs—Respondents. 

Hindu Lniu—Joint fnntily —Boiiami purchase^Biir- 
den of proof—Shiftimj of burden—Statement of person 
a« ^0 /(Ks riylits in property—Xot to he lightly set aside. 

Where thehead of a Hiatlu joint family makes a 
purcli.ase in tlie name of another member of the 
family, the oanj? of proving that the purchase was not 

henami lies upon the peiaou who makes the asser- 
tion. 


Gopeolrist Gosdin v, Oanga Pcrsaiid Qosain G if 1 
A. 53, followed. ' * 

In a particular case, however, there may be other 
considerations which would shift the burden of proof 
in regard to the nature of the transaction. Thus 
where a transaction is shown to be in the nature of 
a distribution of property amongst various members 
ot a family, or for the advancement in life of one of 
them, the initial presumption may cease to exist. 

Naiicih Azimiit Ali Khan v. Hurdwari Mull 13 M T 
A; 395; 14 W. R. (P. C.) 14, referred to. ’ 

The statements of a person, who is in the best iiosi- 
tion of all to Icnosv about his property, ought not to be 
lightly set aside on the mere ground that they were 
made with a fraudulent purpose. If the heir or re¬ 
presentative of such a person alleges that these 
statements wore incorrect, the burden of proving that 
this is so lies very heavily upon him. The idea that 
false statements may be lightly made at one time, for 
the advantage of the person who makes them and 
tlien lightly repudiated when they appear to be’to his 
disadvantage or to the disadvantage of his successor’s 
title, ought not to be encouraged. 

Second appeal from the order of the 
Divisional Judge, Jullundar Division, dated 
the Ist February 1911, reversing that of 
the Subordinate Judge, 1st class, Jullundur 
dated the 14th November 1910, dismissing 
the plaintiffs’ claim. 


Rai Sahib Pandit Skeo Naratn, for the 
Appellants. 

The Hon’ble Mr. Shadi Lai, for Plaintiffs- 
Respondents. 

JUDGMENT,—This is one of a class of 
cases which are exceedingly common in the 
Province. The appellants in this case before 
us obtained a decree in this Court for 
Rs. 4,000 against Musammat Dnrga Devi, 
widow of one Amar Nath, recoverable only 
from such property of Amar Nath as came 
to his widow at his death. lu execution, 
the decree-holders sought to attach certain' 


tl9l2 


houses and shops. Fateh Chand, brother 
of Amar Nath, made an objection that the 
property in fact belonged to him. His 
objection was rejected. He brought a suit 
and that suit was rejected by the first 
Court. On appeal to the lower Appellate 
Court, the claim was accepted and the 
property declared to be not liable to attach¬ 
ment. 

The sole question before us is, whether 
the property attached was or was not in 
fact the property of Amar Nath» This 
property was purchased by Pandit Bhag. 
Ram, C.I.E., a resident of Jullundur City, 
who had been in the employment of several 
Native States, retired on a good pension and 
had accumulated considerable property. 
The property was purchased in the name of 
Amar Nath, son of Bhag Ram. 

Great stress has been laid upon the 
question upon whom did the onus lay of 
showing that this purchase was or was not 
benamt. It has been laid down clearly that 
in the case of purchases by the head of a 
joint Hindu family in the name of some 
other member of the family, the onus of 
proving that the purchase was not purely 
henami, lies upon the person making that 
assertion. This is laid down by the Privy 
Council in Qopeekristo Gosain v. Oanga 
Fersaud Oosain (1), and may be taken as 
settled law. 

We note, in the first place, that there is 
no definite decision here by the learned 
Divisional Jndge that the family was a joint 
Hindu family, although we find in the 
decision of the first Court, S. Asad Jan, at 
page 6 of the paper-book, line 23; “The 
evidence, and particularly the statement of 
Rai Bhag Ram in the Income-tax papers, 
are clear as to the family not being a joint 
one. The father had clearly stated there 
that he had distributed his assets among his 
sons. Thus, if there was a joint family when 
the disruption took place, the presumption 
of Hindu Law does not apply. With this 
fiudiag I dispose of this issue against the 
plaintiff,’*—the issue being, did Amar Nath 
form a joint Hindu family with his father ? 
We notice that the learned Divisional Judge 
has nowhere found that that finding of 
fact was incorrect, and if it is correct, the 

(1) 6 M. I. A. 63. 
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urgamouts used as to the harden of proof 
are not in point. Eren nssaming the 
family to have been a joint Hindn one and 
the initial presumption was, undoubtedly, in 
favour of that condition of affairs, as is 
pointed out in Nawab Azimut AU Khan v. 
Hurdtcaree Mull (2), other considerations 
may come in which would shift the burden 
of proof in regard to the nature of the 
alleged benami transaction, and, as the later 
judgment points out, where the transaction 
is shown to be of the nature of a distribvition 
of property amongst various members of the 
family, or for the advancement in life of 
one of them, the initial presumption may 
cease to exist. 

It is admitted in this case that the money 
came from Bhag Rain. It appears that in 
1901, Bhag Ram started several shops in 
Jullundur. One was started under the name 
of Araar Nath. It appears that Amar Nath 
was not a very satisfactory man of business 
and was a somewhat wild young man. The 
learned Divisional Judge has found that 
Amar Nath never really controlled the 
business, but that he was entirely sub¬ 
ordinate to his father. He finds that in 
December 1901, Bhag Ram drew up certain 
rules with his own hand. Amar Nath was 
merely to prepare accounts, and was to 
make no loan without security, except with 
his (Bhag Ram’s) permission. Amar Nath 
was not to take money from the business 
without his permission. If there were 
differences between Amar Nath and Arjan 
Mai, the munim, Bhag Ram would decide 
them, and so on. 

In March 1903, the Divisional Judge 
finds, Bhag Ram changed the rules. All 
the house expenses would be defrayed by 
Bhag Ram, and Amar Nath would get 
Rs. 100 per mensem from the profits of the 
business. The munim was to inform Bhag 
Ram of any delinquencies on the part of 
Amar Nath. 

In another entry, dated the 24th May 
l&Ol, Bhag Bam remarked on the dishonest 
removal of money by Amar Nath. He 
ordered the munim to tell the world at 
large that Amar Nath had no connec¬ 
tion with the shop. He also noted his 
intention of changing the name of the shop 
when an auspicious occasion arose. 

(2) 18 M. L A. 395j 14 W. R. (P, C.) U. 


In August 1904, (the Divisional Judge 
has given a wrong date), he did actually 
change the name of the shop to his own 
name, but it was not till August 190fi, 
that he publialied a notice in Tho Tribune 
disowning Amar Natli. 

It is now contested in appeal by the 
learned Advocate for tlie appellant that 
these entries, which have been accepted as 
quite genuine by the learned Divisional 
Judge, have not been shown to have been 
made at the time when they purport to 
have been made, and it is contended, 
further, that the statement of Amar Nath 
himself during the Income-tax proceedings 
shows that they cannot have been made 
till a much later date. It would appear 
from the tacts of the case, even as put 
forward by the respondent, that had the 
assets of the firm been in question, it 
would have been very difficult to contend 
that Amar Nath had not, at any rate, been 
held out to the public as a partner in the 
firm which bors hi<» own name only, The 
property in question, however, is not 
claimed to be the property of the firm, but 
to have been the property of Bhag Ram 
himself and not of Amar Nath in whose 
possession it was, and in regard to this, the 
learned Advocate for the appellant contends 
that the matter is absolutely concluded by 
the statement made by Bhag Ram hiraaelf 
in the grounds of his appeal to the 
Commissioner during the Income-tax pro¬ 
ceedings and dated the 28th November 1903, 
It appears that Bhag Ram bad been assessed 
by the Collector at a sum which he con¬ 
sidered much in excess of what was correct. 
He made certain objections to the Collector 
in which be stated that the proceeds of the 
shop which stood in the name of Amar 
Nath belonged to Amar Nath, but that the 
capital belonged to him (Bhag Ram). In 
his appeal, however, to the Commissioner 
against the assessment by the Collector, he 
is very explicit. He begins by saying 
(para. 1) that owing to machinations of hia 
enemies, caused by religious and sectarian 
differences, his assets have been enormously 
over-estimated as will be shown from the 
following facts ; — 

Para. (2). That the house said to have 
been built at a cost of Rs. 50,000 is hardly 
worth Rs. 8,000. It is a small house, which, 
has been built for appellant’s younger son, 
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Pandit. Amar Nath, who is carrying on 
business in the City of .Tullundar and is 
paying a sum of Rs. 130 as income-tax 
already. The additions now in progress 
are being made by the aforesaid Pandit 
Amar Nath at his own expense, vide en¬ 
closure 1 A.” The enclosure, we may note here, 
• shows an expenditure of Rs. 12,577-15-9. 
Below this is a note of Bhag Ram him.self 
to the effect tliat the above amount has 
been spent by Amar Nath out of his own 
capital and I have no concern witli it.” 

The petition then goes to recite, under 
clause (6) of para, 2, that the petitioner 
advanced a loan of Rs. 26,000 only, and not 
Rs. 60,000, to Kunj Lai and Company, on 
the 3rd January 1902, out of the amount 
settled by him on his son Pandit Amar Nath 
and that after a month and 11 days, the said 
amount together with Rs. *70 on account 
of interest, etc., was re-paid into Pandit 
Amar Nath’s shop as part of the capital 
assigned to him. The transaction was 
practically one carried on by Pandit Amar 
Nath on his own account and is duly borne 
on his books {vide extract from Pandit Amar 
Nath’s books, enclosure No. 2, and certificate 
bearing the signature of the borrowers). 

The petition goes on to say that the 
petitioner did not advance any loans to the 
mercantile community of Jullundur, as will 
be seen from the enclosed certificate. 

Then, further, in paragraph -1 of the 
petition we have it stated that the peti¬ 
tioner 8 account, as has been repeatedly 
stated by him, is shown in a separate ledger 
in the account books of his son Pandit Amar 
Nath, while petty pawns are recorded in a 
book in the hands of the pawnors themselves. 

In his written statement to the assessing 
officers, petitioner referred to this statement 
and asked for its examination, but unfortu¬ 
nately he was asked tc produce his separate 
accounts of the large transactions said to have 
been carried on by him. Petitioner invites 
attention to the fact that he was merely asked 
to do an impossibility. Where one has never 
advanced any loans to the mercantile com¬ 
munity it is impossible for him to keep 
accounts. The Collector was prayed to 
examine the account in Pandit Amar Nath’s 
books, and the book above-mentioned, but 
petitioner’s Counsel was apparently mis¬ 
understood and his request was refused.” 
Eurther on he says, that he (Bhag Ram) 


has made a disposition of his assets between 
his two sons giving the younger (Pandit 
Amar Nath) Rs, 50,000 and house property 
in Jullundur and to the elder Pandit Fateh 
Chand, who is a practising Barrister in 
Ajmer, Rs. 23,000, and has kept a small 
reserve for his personal benefi.t. 

In regard to these very clear statements 
under Bhag Ram’s own signature, the learned 
Divisional Judge summarily remarks: ‘*They 
wei e made with a special object, and all that 
they show, in my opinion, is that Pandit 
Bhag Ram was not willing to make false 
statements to Government regarding his 
property.” 

The learned Counsel for the respondent 
argues that be is entitled to show that these 
statements were incorrect and quotes a 
judgment of the Privy Council to the effect 
that too much stress must not be laid on the 
mere omission of certain assets from the state¬ 
ment regarding the liability to the payment 
of Income-tax, Alt Khan Bahadur v. Indent 
Parshad (3). We do not say that statements 
of this'kind can never be shown to have been 
erroneous. The statements of Bhag Ram, a 
person in the best position of all to know about 
his property, cannot, however, be lightly set 
aside on the mere ground that they were 
made with a fraudulent purpose. Fateh 
Chand succeeds as an heir of Bhag Ram and, 
without going so far as to say that he was 
not competent to show that these statements 
made by his predecessor in-title were incor¬ 
rect, false and fraudulent, we certainly do 
think that the burden of proving them to be 
so, and of showing that these statements of 
fact made by the person most competent to 
know, are false, lies very heavily upon the 
respondent. Nor do we think it desirable to 
enconrage the idea that false statements 
may be lightly made at one time, for the 
advantage of the person making them, and 
then lightly repudiated when they appear 
tj be to bis disadvaQtag9 or to the disad¬ 
vantage of his successor-in-title. In this 
case we consider Bhag Ram’s statement of 
fact made explicitly and in detail on the 
28ch November 1903, to be very strong 
evidence indeed that the house in question 
was the property of Amar Nath and we do 
not think that the respondent has sucoeeded 
in rebutting that evidence. We accordingly 


(3) 23 C. 950i 23 I. A. 92. 



INDIAN CASKS. 


219 


Voi. xyii] 

TATHIiK RAUANDJA AlfANGAR V. AITANAOHARIAU 

ROOBpt the appeftl, set aside the jadgnieiit 

and decree of the learned Divisional Judge 

and reatore^those oE the first Court. Costs 

against thie respondent throughout. 

• Appeal accepted. 
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V MADRAS HIGH COURT. ^ 

Civil Misc6L'LANe0tys-^«tiTiON3 Nos. G7i and 

936 OP 1912. 

May 3, 1912, 

Present: —Mr. .Justice Sandara Aiyar. 
VATHIAR RAMANUJA AlYANGAR and 

OTHERS—PbTITONERS 

versus 

P. R. AIYANACHARIAR and others— 

^ [) |£ ^XS 

Civil Procedure Codc^Act V of 1908), 0. XXXIS, r. 1, 
0. XLI, IT. 5 &6—Sfnj/ o/ execution, reasons Jor — Annoij^ 
ance tojeelings, whether a ground jor ntny—[nj and ion, 
■when to 6c granted. 

In an application for a stay of execution, the Court 
has to be satisfied that the appellant is likely to sus¬ 
tain sabstautial injury by execution being allowed to 
take place before the disposal of the appeal. It is 
not usual for the Court to grant stay of execution if 
the appeal itself does not raise fairly argua.blo ques¬ 
tions. Where no pecuniary or tangible loss is shown, 
it would not be right to grant stay of execution 
merely on the ground of annoyance to feelings. 

In an application for a temporary injunction, the 
Court will have to be satisfied that the applicant has a 
priMia facie case and further that tho protection of 
hia interest requires that an injunction should issue 

temporarily. 

Qujpi'C—Whether when a party goes to Court 
claiming an injunction against liis oppouent to res¬ 
train him from doing something wrongful, the oppo¬ 
nent should have the right, as a matter of interlocu- 
tory relief, to restrain him from doing the very act 
which he claims to be entitled to do and which ho asks 
the Court to be allowed to bo done without obstruc¬ 
tion from his opponent*' 

C. M. P. No. 671 of 1912. - 

Petition praying for a temporary injunc¬ 
tion restraining the respondents from 
taking the idol of Vedautha Desikar or any 
other through the Ultra, Chitra or Adayava- 
lanjan Street within the seven enclosures of 
the Srirangam temple in pursuance of the 
decree of the District Court of Trichinopoly, 
in Appeal Suit No. 499 of 1911. peoding 
disposal oE the Second Appeal No. 481 
of 1912, preferred therefrom to the High 

Oonrb. 

0. M. P. No. 936 of 1912. 

Petition for suspension of the injunction 


granted by tlie District Court of Trichino¬ 
poly, ill Appeal No. 499 of 1911 (0. S. No. 
3GG of 1909 on the file of the District 
Munsif’s Court of Srirangam), restraining 
the petitioners from interfering with the 
respondents cuTying De.sikar through any 
of the said three Street.^ within the seven 
euclo.sures of the Srirangam temple. 

Messsns. T. U. Raniachandra ^lif/rt/and T. 
Rangachariar, for tlie Petitioners in C. M. P. 
No. 071 of 1912, with Mr K. Parfhasarothi 
Iyengar, in C. SI. P. No, 936 of 1912, 

Slessrs. K. Srnitous Aiyeng ir and 0. Padh- 
vianibl'i Aiyengur, for the Respondants ia C. 

M. P. No. 671 of 1912. 

Mr. C. Pa-lkuMnibha Aiyengar, for Re¬ 
spondents in C. M. P. No. 936 of 1912. 

ORDHIR.—There are two applications 
before me for disposal. Civil Miscellaneous 
Petition No. 671 of 191 1 is an application 
by the appellants in the second appeal 
pending in this Court far a temporary injunc¬ 
tion to restrain the respondents from carry¬ 
ing the idol of Desikar in procession through 
any of the streets within the seven prakarams 
of the Srirangam temple. Civil Miscellaneous 
Petition No. 926 of 1912 is an application 
by the appellants to suspend the injunction 
granted by the lower Courts restraining 

I them from interfering with the Vadagalais 
carrying Desikar in processionthrough streets. 
The Vadagalais-of Srirangam instituted a suit 
against the trustee.^ of the temple and the 
Thengalais for a declaration of their right 
to carry the idol of Desikar, which they 
have apparently recently made, in proces¬ 
sion through any of the 5,6, and the 7th 
prakarams of the Srirangam temple and fop 
an injunction restraining the defendants 
from interfering with their right to do so. 
Their case was that the streets were public, 
streets and that as members of the public 
they had the right they claimed. The 
defendants denied that the streets were 
public streets and contended that they 
belonged to the temple. They alleged also 
that even if the public had the right of 
passage through the streets, such right was 
a restricted one, and that it was also con¬ 
trary to the local usage that the Vadagalais 
should carry the Desikar idol in procession 
through the streets. Both the lower Courts 
held that the Vadagalais had the right to 
carry the idol in procession. With respect 
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to Civil Misopllaneoiis Petition No. 671, I 
have had considerable doubts whether this 
Court has jurisdiction to give tiie appellant 
an injunction of the sort they claim. The 
application would admittedly not come within 
the purview of rule 1, Order XXXIX. The 
appellants’ cmteution is that it would be 
allowable under the provisions of rule 1 of 
Order XXXIX and that, apart from that 
rule, this Court has inherent jurisdiction to 
give such an injunction for the protection 
of the right of a parry in a matter in con¬ 
troversy before the Court. It is pretty 
clear to my mind that the language of the 
rule would notallow an application of this 
kind. It cannot be said that there is any 
proceeding before this Court in which the 
appellants claim to restrain the respondents 

from doing a wrongful act. and that till the 

matter is tried, it is necessary to give an 
interim relief of the kind which the appel¬ 
lants seek as the result of their appeal. It 
does also look to me somewhat extraordinary 
that, when a party goes to Court claiming an 
itijunction against lus opponent to restrain 
him from doing something wrongful the 
opponent should have the right, as a matter 
of interlocutory relief, to restrain him from 
doing the very act which he claims to be 
entitled to do and which he .asks the Court 
to be allowed to be done without obstruc- 
tion from his opponent. No case was cited 
in which an application of this kind has 
been allowed nor am 1 aware of any. I do 
not wish, however, to express a deBnite 
opinion on this point as, in the view I take 

of the merits of the application, it is not 
necessary to do so. 

The trustees of the temple were defen- 
dants in the suit in the Court of first instance. 
They have not appealed against the decision 
of the District Court. The appellants here 
are the repreaentatires of the Thengalai 
community. Excepting the question of the 
jurisdiction of the Court, the question for 
decision in both the petitions may be taken 
to be substantially the same, though I do nob 
eay it would be precisely the same. In an 
application for a stay of execution, the Court 
has to be satisBed that the appellant is 
likely to sustain substantial injury by 
execution being allowed to take place before 
the disposal of the appeal. In an application 
for a temporary injuncaion, the Court will 
have to be satisfied that the applicant has 


a pnrm facie case, and further that the pro- 
tection of his interests requires that an 
injunction should issue temporarily. Ibis 
not usual for the Court to grant stay of 
execution if the appeal itself does not raise 
fairly ^ arguable questions, so that, after all, 
there is not very much difference bstween 
the questions to be decided in either petition. 
Now, in this case, the lower Courts have both 
found that the public have a right of way for 
carrying processions as well as for passing 
to and fro. I do not wish to express any 
definite opinion on the question whether the 
Sliding may not be open to legal objection. 
I observe that the District Munsif fonnd 
*hat, prior to the introduction of the 
Municipal Act of 1871, the temple was 
exercising con.siderable rights of ownership 
over the streets within the seven prakaravts. 
The Munsif also observes that even now, 
the temple exercises the right of shntting 
the outer gate of (he 7th prakaram. The 
temple is also receiving pala pattarai fees, 
^yhethe^ the fees are received for the nse 
of any of the streets within the seven pru- 
karams or only of particular streets or por¬ 
tions thereof, does not cleurly appear. These, 
no doubt, are questions which might have 
a bearing on the decision of the second 
appeal. It is also urged that when the 
Municipality took charge of the streets, the 
inconvenience of Municipal control over the 
streets was recognised and it was expressly 
stated that regard should be had for the feel¬ 
ings of the people connected with the temple 

in exercising control. What exactly the effect 
of the reservation in the Government order 
allowing the Municipality to take control of 
the streets would be, it is uneoessary to 
decide at present. There does not then appear 
to have been any question as between the 
respecrive rights of the Thengalais and the 
Vadagalais or of the trustees and the Vada- 
galai community of the place. Nor is it 
necessary to express an opinion on the qnes* 
tion whether the reservation in the Govern¬ 
ment order would make the dedication of the 
streets for the public use a partial dedication. 
The lower Couris observe that after the 
Municipality assumed control of the streets, 
they have been treated as pablio streets in. 
all respects. It is, of course, open to the 
appellants to argue that any act done by the 
Municipality contrary to the ownership of 
the temple would nob affect their rights aa 
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agfkinsti the Vadagalnig, The tiiuiinff of the 
Ooarte, however, is that there ia nothing 
restriotins the riftlti of way tlmt. Vadaijalais 
have over the atreeta as cunpareii with the 
right that, any one elae haa. Mr. Rama- 
ohandra Aiyar has argued that if the temple 
itself is the owner of the street, it would 
be open to his clients bo prove that any 
grant of lands to the occupiers of houses 
and any rights of way must be taken to be 
Rubjeot to any reservations which must be 
implied by the nature of the grant. A 
difference would, however, liave to be made 
between the temple having ownership of the 
street and the streets being part of the 
temple itself. This, again, is a question tlmt 
it would not be proper to g> into at. this 
stage. On the whole, I am not prepared to 
say that the appellants have not got a fair 
case to argue in the second appeal. Bub has 
it been shown that any substantial loss would 
be caused ? Admittedly, no pecuniary loss 
would be caused. It is not alleged that the 
Srirangam temple itself would be desecrated 
by a Vadagalai idol being carried in procession. 
Practically, it is admitted that the only injury 
that could be complained of is that thereligious 
feelings of the Thengalai cornrauniby would be 
outraged. It seems to me that where no 
pecuniary or tangible loss is shown, it would 
not be right to grant stay of execution 
merely on the ground of annoyance to the 
feelings of the appellants. An appellant 
very often is extremely annoyed that any 
decree against him should be executed before 
he has taken the opinion of the final Court 
of Appeal. He is particularly annoyed if his 
opponent is an enemy of his. If he belongs 
boa religious faction, I take it that his an¬ 
noyance would be still greater. 1 think it 
would be a sound rule to act upon that mere 
annoyance to feelings cannot be a ground 
to grant stay of execution. There is really 
nothing before me to show that the idol of 
Desikar is an object of hatred according to 
the Thengalai cult, or that Vedantha Desikar 
is regarded as an enemy of God according to 
the Thengalai persuasion. It is stated that 
in the Srirangam temple itself there is a 
shrine of Vedantha Desikar. T very much 
doubt whether the outrage would be to the 
religious feelings of the Thengalais and 
whether it would not be to their feelings 
against people whom they hate because they 
are'Vadagalais. At any rate, 1 am unable to 


hold that there i.s any injury that a Court of 
law can take notice of wliich would he a 
aufUcient ground for staying execution. U 
i.s, no doubt, true that, the act of the Vadiga- 
Inis wouhl bo an iiinovafiou a.s they iiave nob 
liad a Desikar idol to carry in procession 
until now. Rut I do not think that this 
would be a sunicient ground for staying the 
injunction. Moreover, although 1 may .stay 
the injunction, the declaration of the plain- 
tilT’s right would stand uninterfered with 
by my order. On account of that declara¬ 
tion, the Vadngalais would be entitled to 
e.xercise the right.s which have been declared. 
The result tlien of my .staying the injunc¬ 
tion would be that the Vadagalais might 
still attempt to exerci.se their right to carry 
the Desikar idol in procession and the injunc¬ 
tion being stayed the Theugalais would be 
at liberty to interfere with them. This i.s 
a condition of things which I think this Court 
ought not to be responsible for by any order 
that it passes. 

lu the circumstances, the only course open 
to me is to dismiss both the petitions. 

Petitions dismissed. 


CALCUTTA HIGH COURT. 
Application for review of Order repcsing 
LE.\7E TO appeal TO TUB Pkiw COQNCIb 

No. 22 OF 1911. 

April 16, 1912. 

Present :—Sir Lawrence Jenkins, Kt. 
Chief Justice and Mr. Justice N. Chatterjea, 

NAND KISHORE SINGH and others_ 

Plaintiffs—Appellants—Petitioners 




RAM GULAM SAHU and others_ 

Defendants—Respondents—Opposite Partt 

Review-Privy Council, appeal io~Order refustna 
leave to appeal to Privy Council, ij open to review— 
Civil Procedure Code (Act VoflQOBJ, 0. XLV—Value 
heloxo Its. 10,030 even if interest up to date fijsed for 
redeniphon is added—Value above the siun, if interest 
subsequent to that dale is added-Redemption suit 
when leave should he granted. ’ 

All order of the High Court under Order XLV of 
the Civil Procedure Code, rejecting an application for 
leave to appeal to the Privy Council, may bereyiewed 
by the Court which made the order. 

In a redemption suit, even if the interest was cal¬ 
culated up to the six months allowed for re- 
demption, the sum of Rs. 10,000 was not reached 
The sum would be reached by the addition of inter*. 
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est subsequent to the date of redemption. The High 
Court, therefore, refused to grant leave to appeal to 
the Privy Council. On an application for a review of 
the order of tho TIigh Court: 

Uehl, that there was no error apparent on the face 
of the record or any sufficient reason for granting a 
review. 

(Jooroo Peri^nd v. Jiiggut Chiinier, 8 M. I. A. 1G6 
at p. 169; 3 \V. R. 14, referred to. 

Application to review an order made by the 
High Court, under Order XLV of the Civil 
Procedure Code, refusing leave to appeal to the 
Privy Council from a decree of the High 
Court (Woodroffe and Oarnduff, JJ.), dated 
DecemberlOth, 1911,by which Regular Appeal 
No. 531 of 1908, preferred from a decree of 
the Sub-Judge of Bhagalpur, dated August 
31st, 1908, was allowed. 

Mr. Oasp-irsz and Babu Upendra Nath Chat- 
ierjee, for the Petitioners. 

Dr. Rush Behnry Ghosh and Babu Khetra 
Mohun iSen, for the Opposite Party, 

JUDGMENT.—This is an application to 
review an order made by us under Order 
XLV of the Code of Civil Procedure. By 
that order, we rejected an application for leave 
to appeal to His Majesty in Council and we 
did so upon this ground. The learned Vakil 
for the the applicant, one of the most 
experienced and eminent Vakils of this 
Court-, immediately told us that though 
the value of the subject-matter on appeal 
to His Majesty in Council was upwards 
of Rs, 10,000, still the value of the sub¬ 
ject-matter of the suit was not Rs. 10,000 
and, consequently, he could not support 
the application. The result was, it was 
rejected. 

It is DOW sought to obtain a review of this 
order under section 114 of the Code and 
Order XLVII. it is objected on the part 
of the respondent that no such application 
can be made and for the purposes of sup¬ 
porting that contention, our attention has 
been drawn to a number of decisions in 
which it has been held that no appeal 
lies under tie Letters Patent from the 
orders of a single Judge, rejecting an 
application for leave to appeal to the Privy 
Council. Mr. Justice Wilson, in the case of 
Lutf Ali Khan v. Asgar Reza (1), bases this 
conclusion on the view that the order was 
not a judgment within the meaning of the 
Letters Patent. If that be the reason why 
an appeal does not lie from an order of a 


single Judge, it affords no answer to an appli* 
cation for review. 

Section 114 of the Code provides that a 
party, who is aggrieved by an order from 
which no appeal has been preferred or from 
which no appeal is allowed by the Code, 
may apply for a review of the judgment to 
the Court which made the order, and the 
Court may make such order thereon as it 
thinks fit. The order of rejection comes 
within this description and the application for 
review is, therefore, within the terms of 
section 114. 1 fail to see how it can be said 

the order of rejection was not an order of a 
Civil Court; it was under Order XLV of the 
Code, which is an Act to consolidate and amend 
the law relating to the procedure of the 
Courts of Civil Judicature. 

Moreover, I would point out, in support 
of this view, that when an application for 
review is rejected by a Court, other than 
a High Court, then, under Order XLIII, 
rule 1, an appeal lies from such order. T, 
therefore, can see in the Code itself nothing 
to support the view that the order of the 
High Court under Order XLV is not subject 
to review. 

The next question is whether the applicant 
has made out a case for review, 

lb is now contended that the value of 
the subject-matter of the suit in fact was 
R. 10,000, or upwards, and that there is 
an error apparent on the face of the 
record. But when the facts come to be 
investigated, it is conceded that even if 
interest be calculated not only up to the 
decree, but even up to the end of the 
six months allowed for redemption, the 
sum of Rs. 10,000 is not reached. In this 
connection, I would refer to the case in 
Qooroo Fersad v. Juggut Okunder (2), where 
it was stated that ^‘their Lordships must 
not, of course, be understood to intimate 
that the Sadder Courts are to give leave to 
appeal in cases in which the specified 
amount of Rs. 10,000 can only be reached 
by the addition of interest subsequent to 
the decree. Such oases must, in their 
Lordships’ opinion, rest in tbeir discre¬ 
tion:” that is, in the discretion of the 
Judicial Committee. There were, there¬ 
fore, grounds for the conolnsion at which 
the learned Vakil arrived as to the in- 


(1) 17 0. 456. 


(2) 8 M. I. A, 166 at p. 169} 3 W. B. (P. 0.) 14 
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Boffioienoy of thft value of the eubieot matter 
of the suit and it is not made oat tliat 
there is an error apparent on the faoe of 
the record or any sufficient reason for 
(jprantinGf the review. If leave to appeal is 
to be obtained, it must, in the oircurastancea, 
be obtained from their Lorclahipa of the 
Privy Council and not from ua. 

The application must, therefore, be dis¬ 
missed with coats, three jrold mohurs. 

AppUratio7) dismissed. 


PUNJAB CHIEF COURT. 

Civil Application No. 1287 op 1911. 

May 17. 1912. 

Prest?ni:—Mr. Justice Kensington. 
JAWAHRI MAL— Plaintiff—Petitionkr 

versus 

DHANPAT AND ANOPHER—Defendants— 

Respondents. 

Reuiston—Denial of justice — Piiiijah Courts ^c-t 
(XVIII of 1884 as amended by Act XXV of 189D), 

70 (h)—Material irregularitu—Minor incurring 

debt-Subsequent conduct in raising another loan from 
the same creditor^Ratification—Apparent necessity 

at the time of incurring debt. 

Where a person contracts a loan while a minor, and, 
after attaining majority, takes further advances from 
the same creditor, this subsequent conouct of his 
constitutes a ratification on his part of the original 
debt incurred during minority. 

If a creditor knows that bis debtor has sufficient 
iustification for requiring money, both being residents 
of the same village, he acts rightly in advancing it, 
and is entitled to recover the sum thus advanced 
with interest. 

If a Court bases its decision on a perverse view ot 
the facts and on an arbitrary assumption, it commits 
a material irregularity, and its order can, therefore, 
be interfered with by the Chief Court on revision. 

Application, under section 70 (a) of Act 
XVIII of 1884 as amended by Act SXV 
of 1899, for revision of the order of the 
Divisional Judge, Ludhiana Division, dated 
30th March 1911, reversing that of the 

District Judge, Ludhiana, dated £9th August 
1910, decreeing plaintiff’s claim in part, 
Rs. 316*10 against defendants Nos. 1. and 
2. and Rs. 19.1-4 against defendant No. 1. 
only with proportionate coats. 

Mr. Nand L d, for the Petitioner. 

Pandit Rambhaj Oatta, for the Respond¬ 
ents. 

JUDGMENT.— This case is before me as 
a revision on the ground that the lower 
AppeUate Court has committed what 


amounts to a material irregularity by basing 
its decision on a per'verse viesv of the fanis 
and upon an a.rbitrary assumption. This 
allegation appears to me to be sufficiently 
established and I feel bound to interfere on 
revision as the lower Appellate Court’s way 
of looking at the case amounts to a denial of 
justice to the plaintiff. 

The facts are as follows: — 

InlMarch 1905, Uhanpat, defendant No. 1, 
was adopted by one Basawa. A suit was 
immediately brought against Basawa and 
Dhaupat and, though the record of this suit 
is not before me, it is admitted that the case 
was decided in favour of Dhanpat both in 
the first Court and on appeal. In September 
1905, Dhanpat and his mother, Mussammat 
Soman, struck a balance for Rs. 316 in the 
account-book of the plaintiff, who is a money¬ 
lender belonging to their village. The 
account book has been produced and it 
appears that Rs. 316 includes items of Rs. 31 
on account of expenses of the adoption-deed, 
Rs. 117 for expenses of the case and Rs. 148 
as interest on a previous debt on Rs. 1,100, 
besides some further petty items. There 
appears to be a certain amount of doubt 
whether Dhanpat was a major in September 
1905, though both the Courts have found as 
a fact that he had then attained the age 
of majority. It is possible that his mother’s 
signature was obtained to the balance owing 
to a doubt about Dbanpat’s age. 

Subsequently, Dhanpat took farther ad¬ 
vances from the plaintiff amounting in all to 
Rs. 193, practically all in cash, and some 
portion, at any rate, of these sums appears 
to have been advanced by the plaintiff to 
enable Dhanpat to meet the further expenses 
of litigation. There have been no re-pay- 
meats and the plaintiff has accordingly sued 
for Rs. 860, made up of Rs. 509, principal, 
and Rs. 351, interest at 15 per cent. 
The first Court gave plaintiff a decree for 
Rs. 316 against Dhanpat and hie mother and 
for Rs. 193 as against Dhanpat alone, disal¬ 
lowing all claim for interest, but the lower 
Appellate Court has dismissed plaintiff’s 
claim absolutely, holding that, though it 
cannot be said that the claim is false, it has 
not been adequately proved. 

It is difficult to understand how this con¬ 
clusion has been reached. The claim ie 
apparently quite straightforward and the 
lower Appellate Court has itself found that 
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some'interest ought probably to have been 

allowed to the plaintiff if the principal debt 

is admitted. I can see no reason why the 
first Court’s finding as to the P*)ncipal 
should not have been upheld. Kven if it be 
assumed, contrary to the findings of both the 
Courts, that Dhanpat was a minor in bep- 
tember 1905, his subsequent conduct in 
taking further advances from the plaintiff 
constitutes ratification on his part of the 
original debt incurred on liis behalf during 
his minoiity. It is quite ceitain that 
Dhanpat required money at the time to meet 
the expenses of litigation and though the 
whole of tlie money advanced may not have 
been required for this purpose, the plaintiff 
should not be treated too rigorously for 
having come to the assistance of a young 
man in a time of need. Dhanpat had a 
sufficient pretext for lequiring money owing 
to his altered circumstances in consequence 
of the adoption, which must have been well 

known (o the plaintiff as he belonged to the 
same village, and I do not consider that the 
plaintiff acted wrongly in advancing money 
somewhat freely or even in adding in 
Rs. 148 as interest on a earlier debt. The 
first Court seems to me to have coine to a 
correct conclusion as regards the principal 
sum now claimed. 

In regard to interest, I agree with the 
lower Appellate Court that reasonable interest 
should be allowed at say 10 per cent. In 
round figures, the plaintiff s total claim for 
ptincipal and interest may be taken at 
Rs. 700, The plaintiff has dealt liberally 
with Dhanpat and there is no reason why 
he should lose this considerable sum. In 
this Court, the plaintiff has given up his 
claim against Dhanpat’s mother and her 
minor sons, who were also defendants to the 
suit. The remedy is pressed as against 
Dhanpat alone, and quite rightly so, seeing 
that the money appears to have been raised 
entirely for hie personal benefit. 

He has admittedly benefited largely by 
adoption which was the original cause of 
his requiring ready money to go on with. 
The revision is accordingly allowed and the 
decrees of the lower Courts are set aside. 
In place thereof, plaintiff is given a decree 
against the defendant, Dhanpat, only for 
Us. 700 with costs calculated on that amount 
in all Courts. 

Seviston allovoed. 


CASES. [W12 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 376 of 1902. 

March 31, 1905. 

Present. —Sir Francis Maclean, Kt., Chief 
Ju.stice and Mr. Justice Mitra. 
HIATUNNESSA BIBI and others— 
Defendants—Appellants 
versus 

KAILASH CHANDRA SAHA— Plaintiff 

—Respondent. 

Second Appeal—Title suit ^Finding of lower Appel¬ 
late Court that plaintifs suit is not barred-Sufficiency 
of finding—Rewand by single Judge -Appeal coming on 
for hearing bejore Division Bench —Di.sposol of appeal 
by Division Bench. 

In a suit for possession of land, the lower Appellate 
Court said on the question of limitation: “It does 
not appear that the plaintiff’s claim for possession is 
barred.” On appeal to the High Court, a single 
Judge held that a mere statement of this sort was 
not sufficient, but that the lower Appellate Court was 
bound to give some reasons for the finding. He, 
therefore, remanded the issue so that a proper finding 
might bo arrived at on the question of limitation, and 
thfTappeal was kept on the file of the High Court. 
On remand, the lower Appellate Court found that the 
plaintiff was not in possession within 12 years before 
the suit. The appeal then came on for hearing before 
the same learned Judge who referred it to the Divi- 
sion Bench for disposal: 

Held, that the first finding of the lower Appellate 
Court on the question of limitation was^sufficient, and 
that the remand order should not have^been made. 

Appeal from the decree of the District 
Judge of Murshidabad, dated the 2ofch 
August 1901, reversing that of the first 
Mnnsif of Berhampur, dated the 29bh 
March 1901. 

The appeal at first came on for hearing 
before Mr. Justice Oeidt sitting singly. He 
remanded the issue on the question of limita¬ 
tion by the following 

JUDGMENT.—“This is a suit to recover 
possession of a parcel of land of whiob the 
plaintiff alleges that he was dispossessed by 
the defendants in the year 1299. The plain¬ 
tiff’s case was that the land formed part of a 
holding No. 267, which had been settled with 
him. Some four months after the inslitu- 
tion of the suit, t he plaintiff put in a petition 
before the Mnnsif in which he said that the 
disputed land was covered by plots Nos. 498, 
499 and 500 of the Collectorate Ohiitas pre¬ 
pared in the year 1268. 

**The defence set up was that tho disputed 
land belonged not to the plaintiff’s holding 
but to a holding which the defendants had 
acquired by pnrchase from Korban Alt 

the year 1291. 
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^’Several issues were drawn up but it is 
only necessary, for the purposes of this 
appeal to notice two of them—the third and 
the fourth. The third is—*^I8 the claim 
barred by limitation?” The fourth is — 

** Whether the plaint land appertains to 
plaiutiff's jama and the defendants have 
wrongfully dispossessed him?” These issues 
were tried together and the Munsif founa 
that the disputed land did not belong to the 
plaintiff’s holding and further that the 
plaintiff had never been in possession of this 
land within 12 years from the date of 
institution of the suit. He' accordingly dis¬ 
missed the plaintiff’s claim. 

**On appeal, the District Judge has reversed 
both these findings of the Munsif and decreed 
the plaintiff’s suit. The first point taken on 
appeal is that the District Judge has pro¬ 
ceeded on the assumption that holding No. 267 
comprises the Gfutta dags Nos, 498, 499 and 
500. Not only, is it said, is this a pure 
assumption unwarranted by evidence but it was 
opposed to the distinct finding of the Munsif 
that the holding did not consist of those 
three dags, 

am, however, unable to discover in the 
Munsif’s judgment any such finding. What 
the Munsif has said is that the plaintiff had 
totally failed to prove that Nos. 498, 499 and 
500 Ohitta dags covered the laud in suit. 
This statement of the Munsif clearly pro¬ 
ceeds also on the assumption that the holding 
No. 267 was covered by the 3 dags specified, 
for unless that assumption were made, the 
statement would be wholly irrelevant ^ in 
reference to the trial of the issue before him. 

‘‘Reading the judgments both of the Munsif 
and of the District Judge, it appears to mo 
that the statement of the plaintiff that the 
holding No. 267 comprised these three dags 
was, in no way, disputed by the defendants. 
Furthermore, the objection that the District 
Judge had made an assumption unwarranted 
by evidence is nowhere taken in the grounds 
of appeal preferred to this Court, and from 
this fact, it appears to me clear that the 
defendants not only did nob dispute the 
plaintiff’s allegation in this matter bub that 
they were not even in a position to dispute 
it, and, therefore, acquiesced in it. I am, 
therefore, of opinion that the objection now 
under consideration is not one that shonld 
prevail. It would be impossible to decide it 
properly without going into the evidence 
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which is not before me. It was not taken in 
the grounds of appeal and the appellant has 
not even pub it within my power to decide it 
as he has not called for the Ohittaa which have 
been taken back by the plaintiffs. The 
second ground of appeal is that the District 
Judge has come to no proper finding on the 
issue as to limitation. The Munsif discussed 
this question very thoroughly on the evidence 
before him and on that evidence and the 
circumstances and the probabilities of the 
case, he found himself unable to believe that 
the plaintiff was ever in possession of the 
disputed land or wrongfully dispossessed 
therefrom. Now, it was the plaintiff to 
prove that the dispossession occurred within 
12 years before the institution of this suit. 

But all that the District Judge said on this 
point is that “it does not appear that the 
plaintiff’s claim for possession is barred.” 
Considering that the District Judge’s judg¬ 
ment was one of reversal, it appears to me 
that a mere statement of this sort was nob 
sufficient. When the Munsif, after a detailed 
discussion of the evidence, had come to the 
conclusion that the plaintiff was never in 
possession of the disputed land or wrongfully 
dispossessed therefrom, it appears to me that 
the District Judge was bound to give some 
reasons for the finding to the contrary at 
which he arrived. 

“The case will, therefore, be remanded to the 
District Judge that he may come to a proper 
finding on the question of limitation that was 
raised in this case. The District Judge will 
record his finding and return the record with 
his finding within six weeks. 

“The record will be sent dowu to him at 
once ” 

The lower Appellate Court submitted its 
finding to the lligh Court, and the appeal 
came on again before Mr. Justice Geidt, who 
referred it to a Division Bench. 

Babas Sarat Ohandra Boy Qhaudhitri and 
Bepin Chandra Mullick, for the Appellant. 

Dr. Rash Behary Qhosh and Baba Hemendra 
Nath Sen, for the Respondent. 

JUDGMENT 

Maclean, 0. J.—This is an appeal from the 
decision of the officiating Judge of Munshid- 
abad. It came on appeal before Mr. Justioe 
Geidt sitting alone and he remanded it, 
because he thought that the District Judge 
had nob sufficiently found whether the 
plaintiff had been in possession of the pro* 
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perty in dispute within twelve years before 
the institution of the suit. Ne, therefore, 
remanded the case for inquiry on that point, 
keeping: the case on the file of this Court, 
That inquiry has now been made and has 
resulted in afindiug^ that the plaintiff was not 
in possession within twelve years before the 
filing: of the suit. Mr. Justice Geidt, acting 
under the powers given him by the rules of 
this Court, has sent the case to be disposed 
of by the Judges taking the Presidency 
Group, and it, therefore, now comes before 
us. The whole case, that is to say, the appeal 
from the District Judge is now before 
us as it was originally before Mr. Justice 
Geidt. It is contended, on behalf of the 
appellant, that we are bound to adopt the 
second finding on the question of possession 
and so to dismiss the suit. On the other 
hand, it is contended that, the whole case 
being now before us, it is open to us to decide 
whether the remand order of Mr. Justice 
Geidt was justified, the contention being that 
the District Judge had found, as a fact, that 
upon the question of possession the plaintiff 
was not barred, and, consequently, that the 
remand order ought nob to have been made. 
We must either decide the whole matter now, 
or send the case back to Mr. Justice Geidt. 
If we were to decide the appeal ou the last 
finding as to possession by the Judge on the 
remand and so dispose of the whole case, we 
should deprive the plaintiff of his right to 
appeal against the propriety of the remand 
order. If we send the case back to Mr. 
Justice Geidt, it would, I think, be open to 
him to re*consider his order for the remand, 
but, if he did nob do that, but dismissed the 
suit on the last finding as to possession, the 
plaintiff could appeal and challenge the 
propriety of the remand order. To adopt 
this cirouitous procedure would only entail 
further and unnecessary coat on the parties: 
and, instead of driving the parties to this 
course, I think we may deal with the whole 
matter, as Mr, Justice Geidt has asked ns so 
to do and treat the matter as if the propriety 
of the remand order were now before ns, as 
it would be on an appeal from Mr. Justice 
Geidt. The appellant asks us to adopt a 
course which would have the effect of depriv¬ 
ing the plaintiff of his right of appeal against 
the remand order: we ought not to do this. I 
think, we mast regard the substance, and not 
the technicalities of the case. I do not think 


the remand order should have been made, 
looking at the judgment of the District Judge 
as a whole. He found the title in favour of 
the plaintiff and his language is, I think, 
sufficient to warrant us in saying that he 
found that the plaintiff had been in posses¬ 
sion within 12 years before the institution of 
the suit. If we regard his language at page 
13 of the printed paper book, we fiud that he 
had clearly directed his mind to this question 
of possession for this was the only point about 
possession which resulted in his fiuding that 
“it does not appear to me that the plaintiff’s 
claim for possession is barred.” To what can 
these words apply except to the question of 
whether or not the plaintiff had been out of 
possession for 12 years before suit? It is 
difficult for us to say that there is not a 
sufficient finding that the plaintiff had been 
in possession within 12 years before suit, J 
think, our proi^r course is to dispose of the 
whole matter and not to drive the parties to 
further waste of money and time by sending 
the case back to Mr. Justice Geidt, with the 
result that if he ultimately decided in the 
present appellant’s favour, a farther appeal 
by the plaintiff would be inevitable. 

The appeal fails and must be dismissed 
with costs. 

Mitba, J. —I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No 1478 of 1910. 

August 7, 1912. 

Present :—Sir Ralph Benson, Kl., Offg. Chief 
Justice, and Mr. Justice Abdur Rahim. 
TUMMALA NAGABHUSHANAM— 
Plaintiff—Appellant 
versus 

SRI RAJAH VENKATADRI APPA 
ROW BAHADUR ZEMINDAR GARU, 

BEING MINOR, REPRESENTED BF THE OOL- 

LECTOR OP KISTNA— Defendant- 

Respondent. 

Abatement of su.it—Death of wrong.doer — Tort—Suit 
for damages for wrongful distraint—Action commenced 
against wrong-doer—Aotio persooalis morifcur oum 
persona—Scope of doctrine—How far applicable to 
India—Act XII of 1856, 5. 2. 

The only cases in which, apart from, questions of 
breach of ooabraot, express or implied, a remedy for 
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a wrougtal act oaa bo purauod against tbo ostato of a 
lieooased wbo has douo the not, are those in which 
the property or proceeds or the value of property 
belonging to another have been appropriated by 
the deceased person and added to his own estate or 
moneys. 

An action for damages for distraint illegally levied 
by a person on certain moveables belonging to the 
plaintiff, some of which either perished or deteriorated 
owing to the negligence of the defendant’s servants 
while the rest wore misappropriated by the servants, 
is not iu the nature of a suit for the recovery of 
speoido moveables appropriated by the defendant or 
their value. 

To such nu action the maxim ‘uc^io persorutfts mon- 
tiir cam persona’ applies, in the absence of any statu¬ 
tory provision to the contrary. 

Phillips V. Homfray, (1833) 24 Ch. D. 439; 52 L. J. 
Ch. 833; 49 L. T. 5; 32 W. R. G, relied upon. 

Section 2 of Act XIE of 1855 has no application 
to a suit instituted against the wrong-door himself 
iu his life-time. Such a suit abates on the death of 
the wrong-doer. 

Haridas Raindus y. Ramdas Mathnradai, 13 B. 077, 
and jR«ac/ioiio Doss v. Bidmany Bhoy, 23 M. 437, 
I'eliod upon. 

Sdsond appeal from the decree of the 
District Court of Kistoa at Masulipatara, in 
A. S. No. 240 of 1903, presented against 
that of the Court of the District Muusif at 
G-udivada, in 0. S.No. 380 of 1905. 

Mr. T. Prakasam, for the Appellant. 

Mr. If. Kunjunni Nair, for the Respondent. 

JUDGMENT.—When the allegations in 
the plaint are carefully considered, the 
suit must iu substance be regarded, as held 
by the District Judge, to be one for recovery 
of damages for distraint illegally levied by 
the deceased Zentindar^ the original Ist 
defendant, on certain moveables belonging bo 
the plaintiff, some of which either perished 
or deteriorated owing to the negligence of the 
Zemindar’s servants, while the rest was 
misappropriated by those servants. It cannot 
be regarded as a suit for recovery of specific 
moveables appropriated by the original 1st 
defendant or their value. The nature of the 
action being such as we have stated, the 
maxim actio personalis moritur camperson'i 
would apply in the absence of any statutory 
provision to the contrary. The scope of this 
doctrine is thus stated by Bowen, L J., in 
Phillips V. Homfray (1) “The only cases 
in which, apart from questions of breach of 
contract, express or i/npUed, a remedy 
for a wrongful act can be pursued against 
the estate of a deceased who has done 

( 1 ) (1883) 24 Cn- D. 439; 52 L. J. Oh. 833; 49 L. T. 

0} 82 W. a. G. 


the act, appear to us to be those in which the 
property or the proceeds or the value of 
property belonging to another have been 
appropriated by the deceased person and 
added to his own estate or moneys.*’ In 
India, no doubt, this rule of Oomraon Law has 
been to some extent modified by Act XII of 
1855, which enacts that an action may be 
maintained against the representatives of a 
deceased person for any wrong committed 
by him in his life-time for which be would 
have been subject to an action but, as pointed 
out in Haridas Uamdns v. Rarndas Mathuradas 
(2), which has been followed in Ranchodo Doss 
V. Rukmany Bhoy (3), section 2 of that Act, 
which provides that no action commenced 
under the provision of this Act shall abate 
by reason of the death of either party, has no 
application to a suit which was instituted 
against the wrong-doer himself in his life-time 
as such an action could not be said to have 
been commenced under the provisions of the 
Act. Such suits are still governed by the 
rule enunciated in Phillips v. Homfray (1). 
The appeal is, therefore, dismissed with costs. 

Appeal dismissed, 

(2) 13 B. 677. 

(3) 28 M. 487. 


CALCUTTA HIGH COURT. 

Regolar Civil Appeal No. 407 op 1906. 

May 20, 1909. 

Present-. —Mr. Justice Coxe and 
Mr. Justice Richardson. 

SARAT CHANDRA ROY CHOWDHURY 

AND ANOTHER — OPPENDANTd—APPELLANTS 

versus 

RATUBUDDIN MANDAL and others— 
Plaintiffs—Respondents. 

Landlord and tenant, relationship of —KabuUafc 
executed by one of two brothers—Whether other 
brother becomes tenant—Intention of parties—Conduct 
of parties to be considered—Subsequent knowledge of 
landlord that brothers agreed to share tenancy, effect 
of^Novation of contract—Bengal Tenancy Act (VIII 
of 1885), s . 5— Presumption — Tenure-holder — Bolding 
more than 100 bighas— Occupancy-rights before com¬ 
mencement of Act—Whether presumption to be 
made. 

Where ouc of two brothers executed a kabuliut, 
the question whether the other brother became a 
tenant of the landlord depends on what was the in. 
tention of the parties. If the landlord knew that he 
was letting the land to both, but took the kabuliat m 
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ilio name of ono aloriomoi'oly for tho aake of con- 
veiiioiice, tlicii tlie rclutiou of liimllord aud tciiaut 
was constituted between bim and tho other brother. 
But if tho landlord knew nothing of tho arrangements 
ma<le between the two brothers that they would equ¬ 
ally share the tenancy, and believed himself to bo 
coutructiug witli the brother executing tho kahuliat 
only, then those arrangements could not bind bim in 
any way and would not create any relation between 
bim and the other brother. 

To decide what was the intention and knowledge 
of tho parties, their conduct must bo taken into con¬ 
sideration. 

Jf tho landlord came to know afterwards that the 
brother executing the/.•a&'timf had allowed the other 
brother an interest in the tenancy, that would not 
amount to a novation of their contract. 

Altlioiigh tlie presumption referred to in section 5 
of tho Bengal Tenancy Act that if a man holds more 
than lOO bitjhan, he must be supposed prhna facie to 
bo a tetiure-holder, is not applicable to the rights of 
occupancy acquired by a raiiiat before the Act came 
into operation, yet when the question is whether a 
tenant was or was not a raiynf, tho area of the land 
held should be taken into consideration, though it is 
not necessary to adhere to the exact standard of 100 
liijhas. 

Bahoo DhunpiU Singh v. Biboo Qoomaii Singh, W. R. 
Gap. Ne. 1864, Act X Rulings, Cl and Gopee Mohxin 
Roij V. Sib Chunder Sen, 1 W. R. 68, referred to. 

Appeal against the decree of the 
Subordinate .Tadge of Rungpur, dated the 
16th July l'J06. 

Babus Kishori Lai Sarcar, Promotho Nath 
SfiTt, Dehendra Nath Bagchi and Harts 
Ohandra Roy, for the Appellants. 

Babus Bam Ghandra Majumdar, Kumar 
Sankar Roy, Debaki Lai Sen Qupta and 
Debendra Narain Bhattacharjee, for the 
Respondents. 

JUDGMENT.—The plaintiffs in the suit 
out of which this appeal arises are the 
grandsons of one Imamdi. It is common 
ground, proved by the patta produced on 
behalf of the plaintiffs (Exhibit 7) and the 
kahuliat filed for the defence (Exhibit A), 
that Imamdi had a tenancy with a rent of 
Rs. 58 under the landlords whose successors 
are the principal defendants in the case. 
Imamdi had two sons, named Yar Mahomed 
and Gulal, the plaintiffs being the sons of the 
latter and the pro forma defendants the 
sons of the former. The landlords, on the 
strength of the kahuliat above referred to, 
which was executed by Tar Mahomad alone 
in 1867, sued to eject the heirs of Yar 
Mohamad on the ground that their tenancy 
had come to an end. The decree does not 
show whether this was beoanse its term 
had expired or because Yar Mohamad 


being dead, the tenancy was not heritable. 
We may, however, take this opportunity of 
observing that the kahuliat of 1867 was 
for a term of nine years and that Yar 
Mohamad and his heirs appear to have 
occupied the position of tenants holding over 
on the terms of that document with the 
exception that the rent payable was sab- 
sequently increased by an arrangement to 
which we shall refer. It has never been 
contended that the kahuliat operated of 
itself to create any permanent right in Tar 
Mohamad or any body else. The plaintiffs 
asked to be made parties to the ejectment 
suit on the ground that half the tenancy 
was theirs. But their prayer was refused ; 
and as Yar Mohamad’s heirs did not contest 
the suit, it was decreed ex parte. The 
plaintiffs have now brought this suit for a 
declaration of their right to half^ the 
tenancy and for an injunction to restrain the 
defendants from executing the ejectment 
decree The suit has been decreed by the 
Subordinate Judge of Raugpur and the 
landlords appeal. 

We may remark at the outset that the 
learned Pleader for the respondents tells ns 
that his clients do not ask that the landlords 
should be restrained from executing the 
whole decree but only so far as it affects 
their share. 

The learned Subordinate Judge finds that 
Imamdi was a raiyat with a right of occu¬ 
pancy and that, therefore, the plaintiffs, who 
are the heirs of one of his heirs, are entitled to 
a share in hia holding and cannot be ejected. 
He holds, further, though the grounds given 
for the finding seem quite inconsistent with 
it, that the kahuliat of Tar Mohamad was a 
collusive transaction. Both these findings 
are attacked in appeal. 

It will be convenient to take the second 
point first as it can be disposed of without 
difficulty. The Subordinate Judge admits 
that the evidence of the witnesses, who 
testify to the so-called fraudulent conduot 
of Yar Mohamad, is **extremely unsatisfactory 
and contradictory.” He finds that the fact 
of the execution of the kahuliat known 
t-o the plaintiffs as appears from their 
conduct.” It is quite clear that Gulal was 
aware of the kahuliat and that that doonment 
has been recognized ever since its execution as 
the document from which such rights as 
Gulal or the plaintiffs possessed or have 
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exercised, were derived. As between fcl^o 
two branches of the family, GulaEs branch 
have held thoir share of the tenancy at the 
rate specified in the kahualiat^ and have 
all along allowed Yar Mohamad in whose 
name the kabnliat was executed and his heirs 
to take all the rent receipts. It is a curious 
ciroumstance in this case’that in 1881-82, a 
new Settlement was made and the rent 

raised to Rs. 337-8. Both aides have 
entirely ignored this matter. The landlords 
in their ejectment suit referred only to the 
Settlement of 1867, while the plaintiffs have 
not attempted to show that that Settlement 
has been superseded. The existence of this 
Settlement is shown merely by casual 
references in receipts. It may be that it 
was not so much a fresh Settlement as a 
mere subsidiary covenant to pay a little 
increased rent for some new land gained 
from the river, and was not regarded as 
superseding the regular Settlement of 1867. 
Be that as it may, it is clear that before 
1897, the rent had been raised to Rs 337-8, 
and in that year, the plaintiffs mortgaged 
their share of the tenancy to a company. 
The rent is given as Rs. 337-8 and the area 
as Oaons 8-7-10, precisely as in the kahulint 
of 1867. There is not a trace of evidence 
to show that when the rent was rai.sed by 
this hihuUat from Rs. 53 to Rs. 300, the 
father of the plaintiffs made any objection. 
He must have known that some agreement 
had been arrived at to justify such an 
increase. We feel no doubt that the plain¬ 
tiffs and their predecessor have all along 
known and assented to this kahutiat, and 
cannot agree with the .Subordinate Judge 
that it was collusive. 

On the question whether plaintiffs are 
raiuetts, we are equally unable to agi’ea with 
the Subordinate .Judge. The test in this 
matter is the purpose for which the tenancy 
was created If Imamdi took the land to 
cultivate himself, he was a raiyit. If he 
took it to cultivate it by tenants, he was a 
tenure-holder. The Subordinate Judge 
rejects the oral evidence. It has been read 
to us and we cannot say that it is of any 
real value on either side, and certainly cannot 
hold that the plaintiffs* oral evidence pre¬ 
ponderates over that of the defence, i'he 
Subordinate Judge relies on a path produced 
by the plaintiffs, from which it appears to 
that the land was settled with Irnamdi 


for ouUivation. Flo rolio.s also on the suit 
against Yar Mohamad wliicli preced the 
kabnUat of 1867, wiiicli suit, in liis opinion, 
could, under Act X of 1859, vvluch was thou 
in force, have been brought only against a 
raiyat. He relies also on certain statements 
in the quinquennial papers aud in the Tkn.k 
map. 

It will be convenient to take these points 
in order. As to the path\ it may be said, in the 
first place, that it is no evidence against the 
defence. It purports to be signed by one 
Kali Nath Das and as it is over .30 year.s old, 
it may be assumed tliat it was so signed. 
But there is no evidence worth the name to 
connect Kali Nath Das with the defendants. 
In the second place, the patta does not show 
that the land was settled with Imamdi for 
cultivation and we are at a loss to uuderstatid 
why the learned Subordinate Judge thought 
that it did. Towards the end of the docu* 
meat, it refers to the teoaocy which it 
attested as an ijara which certainly is a 
very unusual term to apply to a cultivating 
lease. 

As to the suit, all that we know about 
it is derived from the following passage in 
the kabuliat of 1867: “As the term of the 
patta of the said deceased Mandal has 
expired and as I have no right of possession 
thereto, you called me to take fresh settle¬ 
ment. But as I did nob come forward to 
take fresh settlement, you brought a suit 
against me in No. 187 of 1866-67 in the 
Collectorate under Act X of 1859, claiming 
to get a kabuliat from me for a term 
of two years.” There is certainly nothing in 
Act X of 1859 to bar the inabitubion of a suit 
of this description against a tenure-holder, 
and the description itself obviously suggests 
that the suit was not a suit for enhancement 
against an occapsknay raiyaty sueb as is 
referred to in section 17. In this connection, 
reference may be made to clause (1) of sec¬ 
tion 23 of Act X of 1859 and to such oases 
as those of Maharajah Hamnath Singh v. 
Haro Lai Pandey (1) and Kalam Shaikh v. 
Panchu Mandal (2). 

The quinquennial papers throw no light 
on the matter. They show that in 1816, 
there were 11 hishes odd of cultivated land 
in the village, the rent of which amounted 

(1) 8 W. R. 188. 

(2) 2 B. h. R. A. C. 252. 
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to Rg. 50 less a deduction of 12 per cent, as 
collection chaiges. This clearly does not 
throw much light on the question, whether 
the tenancy of 6 gaons odd, which Imamdi is 
said to have held at a rent of Rs. 68 some* 
time before 1839, was granted for personal 
cultivation or for cultivation by tenants. 
Clearly, the state of affairs in 1816 was very 
different from that in 1839 and there is 
nothing to show what was the character of the 
tenancies existing on the land in either year. 
The thak papers carry us no further. They 
show that in December 1866, there were 
15 cultivators and no ‘ non-cuRivators” on 
the land while the survey map the next year 
shows 17 agricultural inhabitants and 8 non* 
agricultural. It is usual for petly tenure* 
holders to retain a certain amount of land 
in their own cultivation, and the fact that 
Imamdi, who was, no doubt, a man of the 
cultivating class, may have been described 
as a cultivator does not in the least justify 
the inference that he took the land to cuUi* 
vate the bulk of it personally and not to 
settle tenants on it. 

The evidence, therefore, that Imamdi was 
a raiyat seems to us quite inconclusive. On 
the other hand, there is the presumption re¬ 
ferred to in section 5 of the Bengal Tenancy 
Act that if a man holds more than 100 bighaSy 
he must be supposed, prima facie^ to be a 
tenure*holder. 

This provision of the Act is not applicable 
to the rights of occupancy acquired by a 
raiyat before the Act came into operation 
(section 19). Bub when the question was 
whether a tenant was or was not a raiyat, 
reported cases decided under the old law show 
that the area of the land held was taken into 
consideration along with other circumstances: 
Baboo Dhunput Singh v. Baboo Oooman Singh 

(3) and Qopee Mohun Boy v. Sib Okunder Sen 

(4) . The provision, therefore, merely incorpo¬ 
rates in the law a general principle so reason¬ 
able and probable that it would naturally be 
drawn by a sensible man; and it is, therefore, 
safe ro apply the piinciple even in cases 
where the actual section itself may not be 
strictly applicable, though cf course in such 
cases it might not be necessary to adhere to 
the exact standard of ICO bighas. The land 
settled with Imamdi according to the plain¬ 
ts) W. R. Gap, No., 1864 Act X Rulings, 61. 

(4) 1 W. R. 58, 


tiff was about 2,000 bighas. What man in 
Eastern Bengal would take an area of that 
size for the purpose of cultivating it by his 
own servants? The suggestion is opposed 
to all experience. There is no dbubt that 
for all the time of which we have any trust¬ 
worthy record, the bulk of the land has been 
held by tenants under Imamdi’s successors 
and we have no doubt that it was in order 
to settle these or other tenants that the land 
was taken. We differ, therefore, from the 
learned Subordinate Judge and hold that 
Imamdi and his successors were and are 
tenure-holders. Taking this view, much of 
the learned Subordinate Judge’s reasoning 
falls to the ground. If Imamdi were an 
occup&ncy-Taiyat, his bolding would be herit¬ 
able and the plaintiff’s rights could not be de¬ 
nied. Moreover, the conduct of Yar Mohamad 
and his heirs in not resisting the ejectment 
suits would be open to the suspicion of col¬ 
lusion. But if Imamdi and his Buc3es8or8 
were, as they appear to have been, merely 
tenure-holders for a period, then these con¬ 
siderations lose all their force. 

It remains, therefore, to be ascertained whe¬ 
ther the plaintiffs themselves were tenure- 
holders under the appellants. Now, as 
between the plaintiffs and Tar Mohammad, 
there can be little doubt of the plaintiffs’ 
interest; so strong is the tendency to regard 
all property, however transient, as heritable 
that it is not likely that Gulal on Imamdi’a 
death would willingly have acquiesced in his 
total exclusion from the tenancy that had 
been Imamdi’s. It is proved beyond doubt 
that for many years not only the plaintiffs 
but also their cousins have been dealing 
with the property as if half belonged to the 
one and half to the other side of the family. 
We have little or no doubt that as between 
Yar Mohamad and Gulal, the lease of 1867 
was taken with the intention that half should 
belong to the one and half to the other. 
The question, therefore, whether the latter 
became a tenant of the landlord depends on 
what was the intention of the parties to the 
kabuliat of 1867. If the landlord knew that 
be wae letting the land to both, but took the 
kabuliat in the name of one alone merely for 
the sake of convenience, then clearly the 
relation of landlord and tenant was consti¬ 
tuted between him and Gnlal. Bnt if the 
landlord knew nothing of the arrangement^ 
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thafc Tar Mohamad and Gulal had made 
between themselves, and believed himself to 
be ojutraoting with Tar Mohamad only, then 
these arrangements could not bind him in 
any way and would not create any relation 
between him and Gulal. To decide what 
was the intention and knowlege of the parties, 
we must look to their conduct. It is in 
favour of the plaintiffs that the landlords 
must have been conscious of that tendency, 
to which we have alluded, of regarding all 
property as heritable, whiob would lead them 
and all those who were acquainted wif-h 
Imamdi to expect that all his children should 
share in what had been his lease. On the 
other hand, the lease itself tells slightly 
against the plaintiffs, and it must be borne 
in mind that from Ithe point of view of the 
landlords, Imamdi’s interest had come entire¬ 
ly to an end. But what tells most strongly 
against the plaintiffs, in our opinion, is that 
they produce no rent receipts. Every one 
knows the value that tenants attach to rent 
receipts. They do not regard them merely 
as acknowledgments of money but as docu¬ 
ments of title to the property they care most 
about, showing on what terms they hold it. 
The knbuliat under which this land is held 
was given 40 years ago and it seems an 
extraordinary thing to us that if really the 
landlords originally or subsequently intended 
to lease the land to the plaintiffs, they 
should not be able to producs a single re¬ 
ceipt for all that time. Of course, it may 
be admitted that the receipt would be in 
the name of Tar Mohamad, but we should 
expect that if Tar Mohamad’s name had 
been taken merely for convenience, namerous 
receipts would in the coarse of these years 
show the names of Gulal and his sons as 
marfatdars and would at any rate come from 
their custody. The fact that not a single 
receipt has been produced by them seems to 
US to be very significant and to indicate that 
the landlords have never entered into any 
contractual relation with Galal or his heirs. 
In this connection, we may refer briefly to 
Woopendro Mohun Tagore v. Th'inla Dossta (5), 
to the remarks of Garth, C. J., in Jeo Lai 
Singh v. Qunga Fershad (6) on page 1002 and 
to the more recent cases of Modhusudun 


(6) 12 W. E. 263. 
^6) 10 C. 996, 


Nath V. Ifiru Ram (7) and Nitaf/i Bahari v. 
Han Qovinda (S). 

Great aties.i lias been laid on lOxliibit 13, a 
letter sent by the landlards’ agent to the 
first plaintiff in 1896. It is very confused 
and ungrammatical and it is impossible 
to translate it exactly into good Mngli.sh. It 
runs somewhat as follows: By way of 
giving Rs. 100 of the rent of Tar Mohamad 
you have sent the said rent.* * * It is 
wrong uot to have sent the rest.* * * By 
sending the remainder, you will receive a 
dakhila on returning this letter.” The docu¬ 
ment, however, does nob seem to us to be as 
important as the Subordinate Judge holds. 

It is likely enough that the landlords at 
some time, or other came to know that Tar 
Mohamad had allowed Gulal an interest in 
the tenancy. But that knowledge would not 
amount to a novation of their contract. The 
document states as distinctly as it states 
anything that the rent was Tar Muhamad’s 
rent. If such rent was sent by the fir.st 
plaintiff, it is likely enough that the land¬ 
lord’s agent should acknowledge receiving the 
money and complain that no more had been 
sent. The words “Tou shall take a dakhila” 
are doubtless in favour of the plaintiff to 
some extent but this casual expression in a 
letter is not a sufficient foundation for hold¬ 
ing that the landlord recognized the plain¬ 
tiff’s tenancy. And tlie plaintiff admits in 
cross-examination that when he showed this 
to the landlord himself, the latter at once 
said it was a mistake. 

We need not refer to the other documents, 
which are said to indicate a recognition of 
the plaintiff’s tenancy, as it is quite clear that 
they relate to an entirely different tenancy. 

It is quite clear in spite of this letter that 
the landlords never assented to any division 
of the tenure between Tar Mohamad and 
Gulal, that in all proceedings in the Courts, 
the landlords treated Tar Mohamad as their 
tenant, and that before the suit for ejectment, 
the plaintiffs’ branch of the family never 
claimed the right to be made a party. In 
our opinion, there is nothing in Exhibit B 
which detracts from the effect of the autho¬ 
rities to which we have referred, or justifies 
US in drawing a distinction between them and 
the present case. 

We, therefore, think that the plaintiffs 

(7) 25 C. 396; 2 C. W. N. 94. 

Is) 26 C. 677. 
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have failed to prove that the landlords ever 
entered into the relation of landlord and 
tenant with them and maat accordingly 
decree the appeal and direct that the suit be 
dismissed witli the costs of both Courts. 

Appeal decreed. 


PUNJAB CHIEP COURT. 

First Civil Appeal No. 132 of 1911. 

April 9, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott^Srailh. 

NATHU MAL AND OTHERS—DEPENDANTS^ 

Appellants 

versus 

MUL CHAND, (minor)—Plaintiff— 

Respondent. 

Hindu Laxo^Joint Jamihj—Property ncquired in the 
name of one of the memlers of a Joint Hindu foniihj — 
Pleadings—Appeal—Plen not raised before the first 
Court—Plea raised but not put in issue by first Court 
—Point not taken in grounds of appeal. 

In the absence of some definite proof of self-ac- 
quisition, a purchase of property in the name of one 
of the members of a joint Hindu family must be 
presumed to hare been made on behalf and for 
the benefit of that family. 

Where the first Court has neither put in issue a 
plea of a defendant nor has given any finding 
thereon and the defendant has failed to raise the 
point in the grounds of his appeal, such plea can. 
not be allowed to be advanced in argument to attack 
the judgment under appeal. 

A point not raised in the original Court cannot 
be allowed to be advanced for the first time in 
appeal. 

First appeal from the order of the Sub¬ 
ordinate Judge, lafc class, Amritsar, dated 
the 4th January 1911, decreeing a portion of 
the plaintiff’s claim 

Lala Balwant Bai, for the Appellants. 

Mr. Nand Lai, for the Respondent. 

JUDGMENT.—^The following pedigree 

shows the relationship of the parties:— 


NATUU MAL-(Defendant No. V 

r-r—-- 

Hi 

Basant Kaur, '* 


Mool Chand 
(Plaintiff). 


< 


Mool Chand brought a suit against his 
grandfather, Nathu Mai, and his ancles, 
Hardial and Radha Kisben, for possession by 
partition of a certain share in some house 
and shop property situate in the city of 
Amritsar. The allegations upon which the 
suit was based are contained in the plaint 
and it is unnecessary to set them out here. 
The defence in substance was that except one 
residential shop No. 1336, all the other shops 
and houses in suit were the self^acquired pro* 
perty of Nathu Mai; that plaintiff’s father 
Balraokand had separated off from Nathn Mai 
before the said property was acquired by the 
latter; that a partition of the joint family 
property had already taken place, and that in 
the life-time of Nathu Mai the plaintiff was 
not entitled to enforce partition of the pro¬ 
perty in dispute. Upon the pleadings of the 
parties, several issues were framed by the 
District Judge, which are fully set forth in 
the judgment. The District Judge held that 
the plaintiff’s father had not been separated 
off from Nathu Mai; that the property in suit 
had been acquired with the funds of the 
joint family, that there had been no 
partition of the joint family property, 
and that the plaintiff was entitled to a one- 
fourth share in the house and shop property 
in dispute. A decree was accordingly passed 
infavonrof the plaintiff against the defendants 
for possession by partition of one-fourth 
share in the shops and houses specified in the 
plaint. 

Prom the decree of the District Judge, the 
defendants have appealed to this Court, and on 
their behalf, Lala Balwant Rai has contended 
(1) that plaintiff’s father had separated off 
from the family aboat 6 to 10 years prior to 
his death receiving Rs 500 in lieu of his share 
of the joint family property, namely, the 
residential shop No. 1336; (2) that the other 
shops and houses in dispute were acquired 
by Nathu Mai after Balmokand’s separation; 

(3) that the plaintiff is not entitled to'enforoe 
partition of the alleged joint property of the 
family in the life-time of Nathu Mai, and 

(4) that, in any case, the plaintiff being a 
minor cannot ask for partition of the family 
property. The third and fourth contentions 
can be disposed of in a few words. Although 
in their written statements, Nathu Mai 
and Hardial pleaded, inter alia, that the 
plaintiff conld not enforce partition during 
the life-time of Nathu Mai, no issn® ww 
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framed by the Diafcriofc Judge on this point, 
nor did he record a finding upon it in his 
final judgment. In the memorandum of 
appeal, this point has not been raised, and 
it is now too late for the appellant’s 
Pleader to urge it in argument. The 
other ooutention, namely, that the plaintiff 
being a minor could not enforce partition 
of the family property, was never raised 
in the Court below, and it cannot ^ be 
allowed to be advanced for the first time 
an this Court. We accordingly overrule the 
third and fourth contentions. 

As regards the first conteation, the evi- 
denoe on the record does not establish the 
alleged separation of Balmokand from the 
family several years before his death. The 
plaintiff’s witnesses, namely, Balmokand, 
Harkishen Das, Moola Mai, Gopal and 
Faqiiya, all say that although the plaintiff s 
father bad been keeping a separate shop for 
some years before his death, he was joint 
with Nathu Mai in board and residence and 
that no partition of the family property ever 
took place. They add that the separata 
shop was kept by Balmokand for the benefit 
of the family, and that all the shops ai;d 
houses in dispute, other than the ancestral 
house, were acquired jointly by the father 
and the son. The evidence produced by 
the defendants on this point is far from 
Btaisfacbory. Their witnesses, no doubt, say 
that plaintiff’s father had been separated 
off from Nabhu Mai for some time before 
his death; bub they are not agreed as to 
the time when the alleged separation took 
place. Jowahir Shah says, that he had 
been separate for about 10 years before bis 
death; Lachman Das, Nabha Singh and 
Devi Dial do not say wbeu the separation 
ooourediNika Mai and Ishar say, that he 
separated from Nathu Mai 9 or 10 years 
ago; while Pohlu Mai says that be had 
been carrying on separate business only for 
two or three years prior to his death, bach 
oral evidence on a point of such laiportauce 
is of little value, and we are nob prepared 
to place any reliance on it. The sale-deed, 
Exhibits D4, and D-II, which relate to 
some of the property in dispute, no doubt, 
show that that property was purchased in 
1896 and 1899 in the name of Nathu Mai 
alone, but as, in our opinion, plaintiff’s father 
was joint with Nathu Mai at the time of 
those purchases, io the absence of definite 


evidence to prove bliat Nathu MhI acquired 
the property with his own separate funds, 
these acquisitions must be lield to have 
been made on bolialf and for the benefit 
of the joint family and the plaintiff’s father 
had, therefore, a share in the same. Tlie 
whole property in di.spute must, therefore, be 
treated as a joint family property of the 
parties, and there can be no question that 
tlie share of the plaintiff, if he is entitled 
to enforce partition of the same, is one* 
fourth. The decree passed by the District 
Judge is, in our opinion, correct, and we 
dismiss the appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT 
Sbcond Civil Appeal No. lob3 op 1909. 

March 29, 1911. 

Present :—Sir Ralph Benson, Kt., Judge, and 
Mr. Justice Sundara Aiyar. 
MAHAM13D KASIM SAHIB— Plaintipp— 

Appellant 


versus 

PAN0HAPAKE3A CHETTI— Dependant 

— Respondent. 

Cii il Procedure Code (Act V of 1908^, 0. XL, r. 1 — 
Receiver, functions of—Suit by Receiver to recover 
value of property sold prior to his appointment. 

Tlio functions of a Receiver appointed under 
Order XL, rule 1 of the Civil Procedure Code,. 1903 
(section 503 of the Code of 18S2) arc to take posses¬ 
sion from the parties to the suit of any moveable and 
immoveable property in respect of whicli he has been 
appointed Receiver, to manage it, to realise its in- 
come, and to continue in custody of it until removed 
by the Court. 

He cannot recover from a stranger to the suit 
pi-opcrty which the latter had acquired anterior to 
his appointment as Receiver; nor does his appoint¬ 
ment affect any rights previously acquired by third 
persons, nor has he the right to recover property sold 
awav by the judgment-debtor on the ground that the 
sale is voidable under section 53 of tho Transfer of 
Property Act, or that the sale was not binding on 
the creditors of the judgment-debtor. 

Second appeal against the decree of the 
District Judge of Taajore, in Appeal Sait No. 
21 of 1909, presented against that of 
the Subordinate Judge of Negapatam, in 
Original Suit No. 31 of 1907. 

The Advocate-Oeneral, for the Appellant. 
Mr. S. Ouruswimi Ohetti, for the Rerspond- 

eat. 





234 


INDIAN CASES. 


[1912 


MAHAUED KASIM V. RaNCHAPAKESA CHETTI, 

JCTDGMEN'T.—The su'.t in fchis case was 
institoted by a Ileceiver appeinfced by the 
Sabordinafce Court of Negapatam in exo* 
cation of the decree in Small Cause Suit 
No. 1210 of 1901 of that Court. The object 
of the suit was to recover certain goods, 
which were attached in execution of this 
small cause decree and of which the plaintiff 
was appointed Receiver, or the value of the 
goods. The application for the appointment 
of a Receiver was made on the 19ch August 
1907, (Rxhibil D) and the order of appoint¬ 
ment (Exhibit H) was passed on the 18th 
September 1907. The defendant was the 
purchaser of the goods from the judgment- 
debtor under a sale-deed, dated the 12ch 
September 1901. He contended, inter alia, 
that the plaintiff had no authority to institute 
the suit as the order sanctioning the appoint¬ 
ment of the Receiver was passed only on the 
13th of September 1907, after the institution 
of the suit by the District Court of Tanjore, 
that the suit was birred by sectiou 211 of the 
Civil Procedure Code, and that the plaintiff 
had no right to recover the goods from the 
defendant to whom they had bean sold long 
before they were attached in execution of the 
small cause decree. The plaintiff’s case was 
that the alleged sale of the goods was not a 
hona fiie transaction, bub that they were 
removed by Gopichettiar, the judgment- 
debtor, to the defendant’s house on the 30fch 
September 1901 fraudulently with the inten¬ 
tion of defeating his creditors. The Subordi¬ 
nate Judge overruled all the pleas referred to 
above, and held that the transfer to the 
defendant was made by the judgment-debtor 
with the fraudulent intention of defeating 
his creditors, but that there was a debt truly 
due to the defendant to the extent of Rs. 200. 
He found that the goods were worth Rs. 500 
and passed a decree in the plaintiff’s favour 
for that amount as the goods themselves were 
not in existence. The plaintiff appealed to 
the District Court contending that the goods 
were worth more than Rs. 2,500 and the 
defendant preferred a memorandum of objec¬ 
tions objecting to the Subordinate Judge’s 
decree in toto. The District Judge allowed 
the memorandum of objections and dismissed 

the suit. 

The only question we have to deciders, 
whether the plaintiff, as the Receiver, was 
entitled to sue the defendant for the goods or 
heir value. We have come to the conclusion 


that he was not entitled to do so, and the 
judgment appealed from is right. The order 
appointing the plaintiff (who we may 
aay, by the way, was himself the decree- 
holder) as Receiver was passed under section 
503 of the Civil Procedure Code and it is to 
the following effect: ^‘Whereas the property 
sepecified in the annexed schedule has been 
attached in execution of a decree passed in 
the above suit on the 12th November 1901, 
in favour of the plaintiff, you are hereby 
appointed Receiver of the said property under 
section 503 of the Code of Civil Procedure 
with full powers under the provisions of that 
section. You are required to render a dne 
and proper acount of your receipts and 
disbursements in respect of the said property”, 
etc. Then folio vs the schedule of the property 
consistiug of 22 items of moveables estimated 
to be worth Rs. 4,000 and odd. It will be 
remembered that long before the date of the 
order, the judgment-debtor had ceased to be 
in possession of the goods having sold them 
to the defendant in 1905. The applioatiori 
for the appointment of Receiver brought that 
fac"; to the notice of the Court, and the prayer 
was that a Receiver should be appointed for 
collecting either the property or the price 
thereof. The order, however, did not appoint 
the plaintiff as Receiver for recovering the 
value of the goods from the defendant but 
only as Receiver of the moveable property 
itself. Dnder section 503 of the old Civil 
Procedure Code, when a person is appointed 
receiver of any moveable or immoveable 
property, he is entitled to take posse-ssion of 
it from the parties to the suit, to manage it, to 
realise its incomes and to continue in custody 
of it until discharged by the Court. The title 
to the property does not rest in him; see Ran 
Lochun Sircar v. HoggiX), His rights arise 
only on the date of his appointment and not 
before; see Defries v. Oreed (2) and 
Edwards v. Edwards (3). He is not en¬ 
titled to recover possession from a third 
party, stranger to the suit, whose rights 
date prior to his appointment. Nor does 
his appointment affect any rights previ¬ 
ously acquired by third persons—see Alderson 
on Receivers—section 169. In High on 

Receivers, the author states (section 359): 

(1) 10 W. R. 430. 

(2) (1865) 34 L. J. Oh. 607j 11 Jar. (m. s.) 360; 13 
L. T. 262; 13 W. R. 632. 

(3) (1876) 2 Oh. D. 291} 45 L. S. Oh. 391: 34 L. T. 
472} 24 W. R. 713, 
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“As regards the title acqaired by a Receiver 
of a National Bank thaa appointed, the rale is 
that he holds such estate and title as the 
bank itself had in its assets, his title being 
similar in this respect to that of an assignee 
io bankruptcy. He is nob a third person in 
the sense of commercial transactions, and 
cannot avoid a pledge of estates of the bank 
which could nob be avoided by the corporation 
itself. When, therefore, the bank has de¬ 
posited notes constitntiug a part of its assets 
with a creditor as security for advances, the 
bank itself being concluded by the deposit or 
pledge, the Receiver is nob entitled to such 
notes, and cannot maintain an action therefor 
until the creditor or pledgee is made whole 
for his advances.” No authority has been 
cited to us, nor are we aware of any, in support 
of the position that a Receiver appointed in 
the circumstances of this case has any right 
to'recover property which has been already 
sold away by the judgment debtor on the 
ground that the sale is voidable as against 
the creditors on the principle embodied in 
section 53 of the Transfer of Property 
Act. Mr. Varadachari relied on a passage 
in paragraph 454 of High on Receivers, 
where it is laid down that a Receiver, in pro¬ 
ceedings supplementary to execution in some 
of the States of America, may institute 
actions in his own name to set aside fraudu¬ 
lent assignments or transfers made by a 
debtor with the view of defeating his credi¬ 
tors, and may recover the property so 
transferred for the purpose of applying it in 
satisfaction of the judgments, bat the passage 
has reference to Receivers not of particular 
property attached by the Court but over all 
the property and effects of a judgmeot- 
debbor and, as laid down in Alderson on 
Receivers, section 508, the object of the 
appointment in such ca-ses is to discover all 
property which belongs to the judgment- 
debtor for the benefit of his creditors, and 
the Receiver’s right extends not only to all 
property and rights of property of the debtor, 
bub to property wliich he has disposed of 
in fraud of his creditors, lu England also, 
Receivers of the debtor’s estate could, former¬ 
ly at least, be appointed for the benefit of 
his creditors. * Lord Eldon declared that 
it was in his day the ancient rule where a 
judgment-creditor found upon the issue of 
his execution that the debtor’s estate was 
protected in such a way by circumstances 


respecting a prior title that tbe judgment 
could not be enforced, he might apply for a 
Receiver and that the fact that the creditor 
could not at law obtain satisfaction of hia 
judgment was suflGcieut to entitle him to a 
Receiver of his debtor’s estate ” But there 
is apparently no provision in the Indian Law 
for tlie appointment of such a Receiver. We 
are of opinion, therefore, that the Receiver in 
this case had no power to maintain the suit 
against the defendant for the value of the 
goods sold to him on the ground that his sale 
was not binding on the creditors of the judg¬ 
ment-debtor. 

We may also note that the plaint does not 
state, nor does it otherwi.se appear, that the 
Receiver obtained the permission of the 
Court to institute this suit. The ordinary 
rule is that the permission of the Court is 
nece.ssary to entitle the Receiver to institute 
suits—see Woodroffe on Receivers, pages 
241, 242, Kerr on Receivers, page 202 
and High on Receivers, section 208. As, 
however, no objection was raised by the 
defendant to the maintainability of the suit 
on this ground, we do not think it necessary 
to consider the question further or to rest 
our decision on it. 

We dismiss the second appeal with costa. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Srcowd Civil Appeal No. 8j5 op 1910. 

March 2-^, 1912. 

Present-. — Mr. Justice Robertson and 
Mr. Justice Chevis. 

YAKUB KHAN and another—Plaintiffs 

Appellants 

versus 

RAGHPAT RAI and another—Defendants 

—Respondents. 

Custom — Alienation — Necessitij—Interest in advance 
—Compound interest—Money required for pre-emption 
decree—Small sum of money paid as make-weight — 
Decree passed on book account—’Acquiescence—Estoppel 
— htarket-value of land. 

Where the principal mortgago.money is shown 
to have been borrowed for legal necessity, the 
interest added in advance as well as the compound 
interest- charged under the terms of the mortgage-deed 
cannot bo disallowed. These constitute a valid charge 
on tho mortgaged property. 
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Such an alienation cannot always bo re{?arded as 
unnecessary merely because tlio mortgagor has agreed 
to pay licavy interest thereon. 

Interest at l:i per cent, per annum is not excos* 
give. 

If interest is not paid when due, there is nothing 
illegal in charging ooinpound interest. 

All that an alienee has to do i.s to .satisfy himself 
that the alienor wants the money for a necessary pur* 
pose but lie is not bound to go any fiirthor. 

It is a valid necessity to raise moiiev for paying in 
amount fixed for a <lccrpe for pre-emption of land. 

^Vhere a transaction is in the main for necessity, 
it cannot be upset merely because the alienor receives 
ns make-weight a comparatively small sum of money 
even though no particular necessity for that sum 
may be shown. 

Where a decree has been passed on a book-account, 
apparently for ordinary expenses and interest, strict 
proof of necessity is not required, particularly where 
the record of the case has been destroyed. 

One hundred times thejawn of a laud is its fair price, 

\V here, leaving out of consideration the items over¬ 
charged by a vendee, the land has still fetched the 
price at this rate, the sale is not liable to b© disturbed 
for want of full necessity. 

The mere fact of the sons cultivating a part of the 
alienated land as tenants under the alienee during 
their father’s life-timo does not amount to an estop¬ 
pel, but long delay in suing coupled with several 
previous unsuccessful attempts of their father 
to get the sale sob aside raises the presumption that 
the sale was for consideration and necessity. 

Second appeal from the order of the Divi¬ 
sional Judge, Jullundur Division, dated the 
29th April 1910, coaBrming that of the 
Subordinate .ludge, 2nd class, Jullundur, 
dated the 23rd December 1909, dismissing 
plaintiff’s claim. 

Mr. Roshan L'd, for the Appellants. 

Rai Sahib Pandit Sheo Nnrain, Rai Bahadur 
Bakhshi Sohan Lai and Bakhshi Tek Ghand, 
for the Respondents. 

JUDGMENT.—The plaintiffs, sons of 
Nawab Khan, sue for a declaration that the 
Bale of 273 kanals, IS marlas of land sold by 
their father Nawab Khan to Raghpat Rai on 
22od August 1897 shall not affect their 
revei'sionary rights. It may be noted that 
Nawab Khan has died while the appeal has 
been pending in this Court. The lower 
Courts have held the sale binding on the 
plaintiffs, who have preferred a further appeal 
to this Court. 

Nawab Khan supported his sons in their 
attempt to prove that he was a drunkard 
and a proftigate, but the evidence on this 
part of the case has rightly been rejected by 
he lower Courts, and plaintiff’s Counsel has 
ot addressed us on this part of the case, 


The sale price, according to the sale-deed, 
was Rs. 3.630, made up as follows 

Ra. a. p. 

\U On account of profits 
and interest on mortgage- 
deed, dated 16th February 
1891 ... 465 0 0 

(3) On account of profits 
and interest on deed of 
mortgage, dated 30th 
August 1895 ... 100 0 0 

(3) On account of decree 
passed by Lala Atma Ram, 

Munsif . 935 Q 0 

(4) On account of two bonds, 

baht account, revenue and 
mnlikaniL of some occup¬ 
ancy land ... 1,635 0 0 

(5) To be paid to Chnni Lai, 

prior mortgagee ... 495 0 0 


Total ... 3,630 0 0 

But these items do not include the principal 
sums of Rs. 1,500 and Rs. 175 due by Nawab 
Khan on the mortgage-deedsof 16th February 
1891, and SOth August 1895; these sums 
were included at time of attestation of muta¬ 
tion, and the full sale price was then acknow¬ 
ledged to be Rs. 5,305. 

All the items except that of Rs. 495 are 
disputed by the appellants. To noderstand 
how matters stand, it is necessary to go into 
the previous transactions between the parties. 

On lOoh February 1891, Nawab Khan 
mortgaged 82 kannU to Ralla Ram for 
Rs. 1,500. This was a mortgage without 
possession. The sum of Rs. 74-7-0 was paid 
in cash before the Sub-Registrar, Rs. 165-8-0 
weie included as interest in advance up to 
Jeth 1948, (May-Jane 1891) and the rest 
was kept to be paid into Court in compliance 
with a pre-emption decree which Nawab 
Khan bad obtained. As a matter of fact, it 
was found that Rs. 1,175-12-0 would be 
sufficient payment to fulfil the reqnirements 
of the pre-emption decree, so Rs. 1,175-12 0 
were paid into Court by Ralla Ram on Nawab 
Khan’s account on 20th February 1891, and 
the same day Nawab Khan was paid (as his 
receipt shows) the balance of Hs. 84-5-0. 
Thus, the fall sum of Rs. 1,500 was made np. 
The deed provided that after the expiry of 
the term for which interest in advance had 
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been deducted, tbe mortf^agre-debt was to 
bear interest at the rate of Rs. 90 por 
harvest and in oase of default compound 
interest was to be charged at the rate of 
Re. 1-9 0 per cent. Kalla Ram and Raghpab 
Rai were brothers, and joint, so this mortgage 
is really equivalent to one in favour of the 
present alienee. Now, at this very time, Nawab 
Khan was in debt to one Qande Rai, who 
bad obtained a decree against him, and it 
would doubtless have been wiser for him 
to clear off his existing liabilities before 
be proceeded to encumber his land by raising 
money to pre-empt the land of others, but 
all that Ralla Ram had to do was to satisfy 
himself that Na’wab Khan wanted the 
money for a necessary purpose, and it was 
sufficient for him to know that Nawab 
Khan had got a pre-emption decree and he 
was not bound to go further and to 
catechize Nawab Khan as to the existence 
of other liabilities and how he proposed to 
meet them. As a matter of fact, Nawab 
Khan failed to get any benefit from his 
present pre-emption decree, for his creditor, 
Gande Rai, attached the Rs. 1,175-12-0. 
Ralla Ram acted as mukhtar in cases for 
Gande Rai, but deposes that in this parti¬ 
cular case he did not so act, but that 
Gande Rai himself got the money attached. 
No doubt, the matter looks peculiar, but 
there is no proof that Ralla Ram, when 
he paid the money into Court, knew that 
Gande Rai would attach it. So we think 
tbe sum of Rs. 1,175 12-0 must ba passed 
as for necessity. As to the sums of 
Rs. 84-5-0 and Rs. 74-7-0 paid in cash; 
these are comparatively small sums, and if 
a transaction is in the main for necessity, 
we are not prepared to upset it simply 
because tbe alienor receives as make-weight 
a small sum of mouey, even though no 
particular necessity for that sum may be 
shown. As to the item of Rs. 165-8-0 
deducted as interest in advance; this was, 
no doubt, a very severe charge for interest 
for only about three months, but Nawab 
Khan agreed to it, and we do not think an 
alienation can always be regarded as un- 
neceseary simply because the mortgagor 
agrees to pay heavy interest. As to the 
future interest; Rs. 180 per annum is nob 
excessive intereat to charge on a sum of 
Rs. 1,500, being at the rate of 12 per cent., 
and, of course, if interest is not paid when due, 


there is notluiig illegal in charging com 
pound interest. 

Then, on 29t.h August 1895, Nawab Ktijin 
e.vecuted twi) bonds one (registered) for 
Rs. 1,000, and one (unregistered) for 
Rs. 12.'l, total, Rs, l,VdS. This sum is made 
up as follows; — 

Rs. a. p. 

Interest on mortgage-deed of 
lOth February 1891, for 9 
harvests at Rs. 90 per harvest 810 0 0 

Interest on arrears of interest 

on same deed ... 303 12 0 

Costs of registration, etc., ... 9 4 0 


Total ... 1,123 0 0 

Counting from Jeth 1948 (—May-June 
1891) up to which psriod interest had been 
deducred in advance, interest for only 8 
harvests was really due at the time, but 
apparently interest has been charged for 5 
rabi and 4 kharif crops, though it certainly 
seems rather sharp practice to charge for 
5 rahi crops for a period from May 1891- 
August 1895. If no interest had been 
deducted iu advance aad interest had been 
calculated simply from date of execution of 
the mortgaged-deed {i. e., 16th February 
1891) up to date of execution of these bonds, 
then, no doubt, it would ba fair to reckon 
interest as due for 9 harvests. 

Then, on 30th August 1895, comes a mort¬ 
gage of 37 hinaU, 16 ■ni'irlas to Raghput Rai 
for Rs. 175, made up as follows: — 

Rs. a, p. 

Cash before Sub'Registrar for 

land revenue ... 150 0 0 

Interest deducted in advance 
up to 1952 (—January 
1896) ... ... 25 0 0 


Total ... 175 0 0 

This mortgage was without possession, 
future interest was to be charged at the 
rate of Rs. 40 per annum, with compound 
interest on arrears at the rate of 12 per 
cent, per annum. 

On 11th August 1897, Raghpat Rai 
obtained a decree against Nawab Khau on 
book-account for Rs. 869 and Rs. 68 costs, 
total Rs. 937-0-0. 

It is now possible to see how the different 
items of the consideration for the sale-deed 
now in dispute are made up. 
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Interest on the mortgaj?e*tIeed of 16th 
February 1891, had been charffed up to date 
in the bonds of 29th An^nst 1895, and only 
fonr more harvests had passed whan the 
pale-deed in question was written, so only 
Rs. 860-C-0 was due as interest when the 
sale-deed in question wa^ written. But there 
is the compound interest to be added, and so 
the interest is swelled to Ks -IGo-O-O 

Then comes the interest on the deed of 
Hs. 175-0-0 at Rs. 40 0-0 per annum, te., 
Rs. 80-0*0, and the cDinpounl interest swells 
the amount to Rs. 100 0-0. 

Then comes the item of Rs. 935-0-0 due on 
the decree, and here, for the fir.st time, *v 0 
find no further interest charged, but a trivial 
deduction of Rs. 2 0 0. As to this decree, it 
would be extremely hard on Raghpat Rai to 
call on him after all these years again to 
prove bis book-debt. The bahis still exist, 
and as he once got a decree on this debt, we 
see no sufficient reason to doubt the genuine¬ 
ness of it, All that cm be said ou an 
examination of the account is, that it seems 
to include a very large amount of interest 
and compound interest but this is inevitable 
when a bald account goes on for long and 
fresh balances are struck from time to time. 

Then comes the item of Rs. 1,635-0-0, 
priooipal and interest, on the bonds for 
Rs. 1,123-0 0. And, lastly, there is the undis¬ 
puted item of Rs. 405-0-0. which went to pay 
off the prior mortgagee. No doubt, the charges 
on account of interest have throughout the 
account been very severe, but the circum¬ 
stances of the whole case must be carefully 
considered before we can upset the sale. 
When mutation was effected in January,. 
1898, Nawab Khan raised certain objections 
in vain, and then in April 1898, he set up 
his wife to claim this land and some other 
land as having been gifted to her in payment 
of her dower. This suit failed. Then no 
steps were taken till the present suit was 
lodged in August 1909. The long delay 
cannot be attributed solely to the youth of 
the plaintiffs, for they have passed their 
majority by some years. One result of the 
long delay is that it is much harder now for 
the defendant to prove exactly what was 
really due to him at the time of the sale. For 
instance, the records of the case in which a 
decree was passed by the Munsif are now des¬ 
troyed. The mere fact that the plaintiffs cul¬ 


tivated part of the land in dispute as tenants 
under the defendant during their father’s 
life-time does not, in our opinion, operate as 
an estoppel. But, having regard to the long 
delay, we think that the defendant has proved, 
so far as can now be reasonably expected of 
him, that the sale was for consideration and 
necessity Even if we leave out of considera¬ 
tion certain items which seem to have been 
over-charged in the accounts, we still think 
the land has been sold for a reasonable price, 
the area being only 273 kanals and the reve¬ 
nue only Rs. 37-5-9. Taking the price at 
100 times the reveune, the sale price would 
be only Rs. 3,740-0-0 (approximately) and 
this mnch at least seems to have been fairly 
due from Nawab Khan, after making all 
possible deductions for over-charges. In 
taking 100 times the iama as a fair sale price, 
we bear iu mind the fact that the land was 
sold as long ago as 1897, and we do not think 
100 times the revenue to be too low an 
estimate of Ihe sale price existing in 1897. 

The appeal fails and is dimissed, but, in 
consideration of the over-charges which seem 
to have been made by the vendee in certain 
cases, we leave the parties bo bear their own 
costs in this Court. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 1-34 of 1909. 

July 31, 1912. 

Present :—Sir Ashutosh Mookeijee, Kt., Judge 
and Mr. Jnstiee Holm wood. 

Kumar KALANAND SINGH and others 
Defendants—Appellants 

versus 

Bibi JARAO KUAIARI and another— 
Plaintiffs—Respondents. 

Patni Regulation (FZ/I of 18199, fis-9, 13 cl. (3) 
(4) —Payment of patni rent bjj darpatnidar—Jfo dar* 
patni rent due at the time—Payment from private fund 
— Possession taken by darpatnidar Suit for arrears of 
dar-patni rent—Set off, whether can be claimed by dar- 
patnidav without rendering account—‘Eviction by land^ 
lord—Suspension of rent—What is necessary to constt^ 
tute eviction—Actual physical expulsion, if necessary 
Mesne profits, decree for, obtained by evicted tenant, 
whether rewife,? claims for rent—Defaulting patnidaf 
purchasing tenure—Evicting dar-patnidar—Annulffwnt' 
of dar-patui. 
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Tho plaintiffs woi'o thd patixidars and tho dofoiulaubs 
(iar«paf(u'dai*5 nuclei' thorn. Tho clofoivdauCa, to pi'o* 
sorve their own iutorost, mado cortaiu paymouts to 
save tho patni from sale for arrears of rout unclor 
Regulation VIII of 1819, sootion 13. Whilo mak* 
ing the payments, tho dofoudauts stated that tho rout 
duo from thorn had beou paid iu full aud that what 
was paid was au ndvanoo from private funds. Tlioy 
then obtained possossiou of tho pahu* taluh. Tho 
plaintiffs brought a suit for rout iu rospeot of the 
(iai-pfltui. The defendants did nob offer to render au 
account of tho sums coUoctod by thorn during tlioir 
possession of the teuuro but asked tliab tho amount 
sought to he recovered by tho plaintiffs may bo sot off 
against the amount deposited by them: 

Held, that the defendants’ plea must bo overruled, 
that they could not drive tho plaintiffs to a separate 
suit to determine whether they had or had not by 
means of their possession already realised tho amount 
advanced by them, and that the defendants wero nob 
ontitled to claim n set-off. 

The principle of law is that a landlord who has 
evicted his tenant is not ontitlocl to claim rout from 
him in respect of tho i)oriod of eviction. 

Chandra Kant Das v. Ramanaih Barman, G 
Ind. Cas. 478; 11 0. L. J. 591 and Rassestvari 

Ckodhurant V, Raja Sri Soarendra Mohan Tagore, 5 
Ind. Cas. 105; 11 C. L. J. 601, relied upon. 

To constitute au eviction within tho meaning of 
the above rule, it is not necessary that there should 
be an actual physical expulsion from any part of 
the premises; any act of a permanent character dono 
by the landlord with the intention of depriving tho 
tenant of the benefit of the enjoyment of the demised 
premises or any part thereof will operate as an eviction. 

Upton Y. Townend, 17 C. B. 30; 25 L. J. C. P. 
44} 1 Jur. (n. 8.) 1089; 4 W. R. 66 and Hoymobuttij 
Dossee v. Sreekissen Nundij, 14 W. R. 58, followed. 

The fact that the evicted tenant has obtained a 
decree for mesne profits, does nob revive the claim 
for rent which was extinguished by reason of the 
misconduct of the landlord, the decree for mesne 
profits in his favour does not necessarily restore him 
to all the advantages he would have enjoyed, had his 
possession nob been illegally disturbed. 

Kadamhinee Dossiav. Kasheenaath Biswas, 13 W. 
B. 338 and Cluindra Kanta Das v. Rama Nath Barman, 
6 Ind. Cas. 478; 11 0. L. J. 691, relied upou. 

Gobind Chand v. Man Mohan, 14 W. R. 43, referred 

to. 

A defaulting patnidar purchased m the name of 
another person, the patni in arrears, iu coutraventiou 
of tho express provisions of section 9 of the Patni 
Regulation, and took possession of the rfar-pafrittenure 
in the name of the ostensible purchaser: 

Held, that the patnidar was not entitled to annul 
the dar-patni tenure created by himself and as he, 
under colour of law, evicted the dar-patnidar, he was 
not entitled to get any x'ent from the latter for the 
period of dispossession. 

Appeal from the decree of the Sub-Judge 
of Parneab, dated December 19cb, 1908. 

Babas Jogendra Nath Mukerjee and Moulvi 
Sy^d Muhammad Tahir, for the Appellants. 

Babas Hemindra Nath Sen and Khetra 
Mohan Sen, for the Respondents. 


JUDGMENT.—Thi.s is an appeal on 

belialf of the dofendaiib.^ iti a suit for recovei'y 
of arrears ot rent of a dar^patni tenure. The 
rent is claimed in re.spect of three years 
from the 13th April 1904 to the l^ith April 
190?, at the rate of lls. 3,-410 a year, with 
cesses at the annual rate of Re. 316-9-0. 
The Subordinate Judge has decreed this 
claim in full. Upon the present appeal, thac 
decree has been assailed on three g»’Ounds, 
namely, Jint that as the defendants made 
payments of patni rent to save the superior 
tenure from sale under section 13. clause (4), 
of Regulation VUI of 1819, the sum claimed 
by the plaintiff ought to be set-off against 
the sum so paid, with the re.sult that the 
suit should be dismissed in its entirety; 
secondly, that the claim in respect of the 
period from the 14bh May 1904 to the 16th 
September 1905 ought to be disallowed, 
because the defendanr-s were kept out of 
po.ssession of the property by reason of the 
unlawful conduct of the plaiutilfs themselves; 
and thirdly, that credit ought to have been 
allowed for two payments of Rs. 600 and 
Rs. 2,000 respectively. 

In support of the first contention, our 
attention has been invited to the fact that 
on the 17th November 1905 and 15th May 
1907, the defendants paid Rs. 7,927 aud 
Rs. 17,707, respectively, iu respect of the 
rent payable by the plaintiffs’ pitnidars to 
their superior landlord. With reference to 
these payments, it has been argued that as 
the defendants have paid, on account of the 
plaintiffs, a sum far in excess of the amount 
now sought to be recovered as arrears of rent, 
the claim ought to be disallowed in its en¬ 
tirety. In our opinion, there is no foundation 
for this contention. Under section 13 of 
Regulation VUI of 1819, an under-tenant 
is entitled to maka a payment to save the 
patni tenure from sale with a view to the 
preservation of his own interest, and when 
he does so, his position is regulated by tho 
provisions of clauses 3 and 4 of the section. 
If the amount lodged is rent due to the 
patnidar from the under-tenaut, the fact has 
to be stated at the time of the deposit, and 
the amount is directed to be carried to the 
account of the tenant lodging it, to be de¬ 
ducted from any claim of rent that may at 
the time be pending or be thereafter brought 
forward against him by the proprietor of the 
advertised tenure on account of the year or 
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months for wlucli the notice of sale may 
have been published. If, on the other hand, 
the amount has been lodg'ed by an under¬ 
tenant, who lias already paid the whole of 
the rent due from, himself, the amount 
lodged is an advance from private funds and 
not a disbursement on acouut of the rent. 
In such a contingency, it is expressly direct¬ 
ed that the deposit shall not be carried to 
credit in or set against future demands for 
rent, but shall be considered as a loan made 
to the proprietor of the tenure preserved from 
sale by such means, and the tiluk so pre¬ 
served becomes security to the per.son making 
the advance, who is considered to have a lieu 
thereon in the same manner as if the loan 
had been made upon mortgage; and he 
further becomes entitled, on applying for 
the same, to obtain immediate possession of 
the tenure of the defaulter in order to re¬ 
cover the amount so advanced from auy 
profits belonging thereto. The possession 
thus obtained is to continue till the debt has 
been re-paid, and the defaulter is free, by pay¬ 
ment of whatever i.s due, to recover his 
tenure from the hands of the person who has 
made the advance and entered into possses- 
pioD in consequence. In the case before us, 
the appellants pursued the latter course. 
They stated specifically, when they made the 
deposits, that the rent due from them had 
been paid in full and that wliat was lodged 
was an advance from private funds. Upou 
this representation deliberately made, they 
obtained possession of the patni taluk and 
have continued in possession up to the pre¬ 
sent moment. As the appellants are dar- 
patnidars of a portion only of the lands com¬ 
prised in the patni tenure, the result has 
been that, although the landlords are en¬ 
titled to realise rent from them only in respect 
of the dar-patni lands, they are now in pos¬ 
session of the entire land of the patni taluk. 
The appellants have argued before us that 
upon the facts now disclosed, it is obvious 
that the statement made on their behalf at 
the time of the deposits was untrue in part 
at least, that a portion of the rent payable 
by them was in arrears, and that consequ¬ 
ently they should have proceeded under 
clause (3) of section 13 of the Regulation, 
It has been contended that inasmuch as if 
they had done so, they would have been 
entitled to deduct the amount deposited from 
the claim of the rent then pending or there¬ 


after brought forward against them by the 
patnidar, they should be placed in the same 
position now. In our opinion, it is not open 
to them to resile from the position they 
designedly took up at the time they made 
the deposits. In fact, the contention of the 
appellants is manifestly unreasonable. They 
have, under the colour of clause (4) of sec¬ 
tion 13 of Regulation VIU of 1819, taken 
possession of the tenure and enjoyed its 
profits. They do not offer to render an 
account in the present litigation of the sums 
collected by them during their possession of 
the tenure; they merely ask that the amoust 
sought to be recovered by the plaintiffs, 
may be set off against the amount deposited 
by them, with the result that the claim may 
be dismissed in its entirety, while the plaint¬ 
iffs are to be driven to a separate suit to 
determine whether the defendants have or 
have not, by means of their possession of the 
putni tenure, already realised the amoant 
advanced by them. This argument has only 
to be stated to be repudiated as wholly un¬ 
sound. It is plain that the defendants are 
not entitled to plead at the stage that clause 
V-i) of section 13 of tiie Patni Regulation has 
no application to their case, and under that 
clause, they cannot obviously claim a set off, 
The first contention of the appellants, there¬ 
fore, fails. 

In support of the second contention it has 
been argued that the appellants were de¬ 
prived of possession of the dar patni tenure 
by reason of the fraudulent conduct of the 
plaintiffs, and that, consequently, the latter 
have lost their claim to rent during the 
period of dispossession, as ruled in Sadum^ 
binee Dossia v. Kasheenauth Biswas (1) and 
Chandra Kanta Das v. Rama Nath Barman 
(2). The facts, in 80 far as they are ma¬ 
terial for the decision of this question, are 
indisputable. The plaintiffs wilfully defaulted 
to pay patni rent to the superior zemindar. 
The zeiuindar thereupon proceeded to bring 
the tenure to sale under Regnlation VIII of 
1819. At the sale, the plaintiffs themselves 
purchased the teuiire in the name of one 
Hukum Chaud Boid on the 14th May 1904. 
The nominal purchaser obtained delivery of 
the property through the Oollectorate. He 
professed to be a stranger to the proceedings 

(1) 13 W. R.338. 

(2) 11 0. L. J. 691j 6 lud. Oas. 478. 
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and olaimed to have aoqaired tha pitni free 

of the intereat of the dar^pitnidar. He was, 
oooaequently, placed in poaaeaaion and oouti- 
nued in oooupatioa of the dir.patni till the 
loth September 1905, when he was ousted 
by virtue of a decree in a auit oiruraenced by 
the present appellants for reversal of the 
patni sale. In that suit, it was declared on 
the 24th August 1905 that Hakam Ohand 
Bold was a nominal purchaser for the benefit 
of the plaintiffs; iu other words, that the 
defaulter had purchased the tenure in con¬ 
travention of the express provisions of sec¬ 
tion 9 of Regulation Vni of lSi9. There 
can be no room for controversy that the 
plaintiffs as purchasers under Regulation 
VIII of iS19 were not entitled to annul the 
dar-pitni tenure created by themselves or 
their predecessor.*; they could not take 
recourse to the provisions of the Patni Regu- 
lation to enable them to effectuate a fraud 
upon the uader-tenure holders. In support 
of this proposition, reference may be made 
to the cases of Nawib Sidhee Nuzur Ali Khan 
V, Oo-.oodhyaram Khan (3), Mahomel Nassear 
V. Kishen M.ohun (4), Qouree Kamnl v. Raj 
Kishen (5), Madhub v. Joy Kunaree (6), 
Qouree Kamul v. Raj Rristo (7), Knylash 
Ohunder Banerjee v. Kalee Prosunno Gkowdhry 
(8), Srinnth Qhose v. Haro Nath Dutt (9), 
Kishore Ohunder Pen v. Kally Kinkur (l^), 
Jatendra Mohun Tagore v. Debendra Hor,ee 
(11), Ram Lull v. Debendra (12), Fakir 
{jhander v. Ram ffM/nar(13)and Harendra Lai 
Ghowdhury v. Salimullah (14). The Court 
will in a matter of this description strip off 
all disguises and look at the transaction in 
its naked reality. What then is the true 
character of the events in the case before us? 
The plaintiffs deliberately brought the patni 
tenure to sale and, in defiance of statutory 
provisions, purchased the property them- 


i2 5 W. R. (P. c.) 83. 

(4) W. B. p. B. 92. 

(6) 6 W. R. 106. 

(6) 6 W. E. 201. 

(7) 14 W. R. 369. 

(8) 16 W. R. 80. 

S' »• 240. 

(10) 2J W. R. 333. 

(11) 2 0. L. R. 419. 

( 12 ) 8 0 . 8 . 

(13) 31 0. 909 (P. 0.)s 8 0. W N 721’ 1 A 'r t 

(14) 12 0. L. J. 336, 7 Ind. Oas. 2J. 


selves; they then took possession of the dar. 
p Ifni tenure in tho name of the ostensible 
purchaser. The wliole transaction was a 
lUgrant abuse of the provisions of the Regula¬ 
tion, and was nothing Uss than a device, care, 
fully planned aud siicca.ssfully cirried out, to 
dispyssess the under tenure-holders. In es- 
sence. therefore, the plaintiff, under colour 
of law, evic^ed the defendants. The princi- 
pie that the landlord who has evicted his 
tenant is not entitled to claim rent from him 
in respeot of the period of eviction is, c 3 nso- 
queiitly. applicable. It cannot be disputed, 
in view of the decisions analysed in the 
cases of Chandra Kant Das v. UamanaUi 
Barman (2) aud Hasseswari v. Sourendra 

(15), that the lessee is not liable for rent 
accruing due after he has been evicted from 
the premises by the landlord so long as the 
eviction continues. It is further clear, as 
laid down in the cases of Upton v. Towrnend 
(16y and HoymobuUy Dossee v. Sree Kissen 
Nundy (17), that to constitute an eviction 
within the meaning of this rule, it is not 
necessary that there should be an actual 
physical expulsion from any part of the 
premises; any act of a permanent character 
done by (he landlord with the intention of 

depriviDg* the fceoant of the enjoyment of the 
demised premises or any part thereof, will 
operate as an eviction. There is no contro¬ 
versy in the present case thaf, as the result 
of the fraudulent conduct of the plaintiffs, the 
defendan's were actually precluded from 
enjoying possession of the dar-patni tenure 
from the 14th May 1904 to the 15th 
September 1905; they are accordingly, prima 
facie, not liable for the rent of this period. 
The learned Vakil for the respondents has, 
however, very earnestly appealed to us to 
show some consideration to the plaintiffs. 
He has pointed out that in the suit com¬ 
menced by the appellants to set aside the 
patni sale, they obtained a decree for re¬ 
covery of possession with mesne profits; and 
he has argued that as they have obtained a 
decree for mesne profits, they should, in 
justice, be made liable for the rent payable. 

In our opinion, there is no foundation for this 


(15) 11C. h. J. 601, 5 Ind. Cas. 105. 

(16) 17 0. B. 30; 25 L. J. 0. P. 41, 
1089, 4 W. R. 66. 

(17) 4 W. R, 58. 


1 Jui*. 
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contention. Aa was pointed out in the cases 
of Kadanhini Dassec v. Kashi Noth Bisivas 
(1) and Chandra Kanta Das v. Rama d^ath 
Barman (2), the fact that the evicted tenant 
has obtained a decree for mesne p^ofi^s does 
not revive the claim for rent which was 
extinguished by reason of the misconduct of 
the landlord; the decree for mesne profits in 
his favour does not necessarily restore him 
to all the advantages he would have enjoyed, 
had his possession nob been illegally dis¬ 
turbed: Gobind Chund v. Mun Mohanjha (18). 
We may further observe that it might pos¬ 
sibly have been open to the present respond¬ 
ents, when the mesne profits were assessed, 
to contend that profits ought to be calculated, 
not at the gross collections from the tenants, 
but at that sum reduced by the rent payable 
to the superior landlord. But no objection 
of this kind was taken in tho.se proceedings, 
and the judgment of the Subcrdinate Judge 
upon the question of mesne profits was 
atfirmed by this Court on the I3th March 
1912. It is, therefore, not open to us to 
re-investigate that matter; and if we were 
now to accede to the contention of the re¬ 
spondents, the result would be that they 
would now be allowed credit for a sum 
which they might possibly have claimed in 
the proceedings for assessment of mesne 
profits. This clearly is not permissible; and 
in so far a.s the claim for rent is concerned, 
it is plainly barred upon the principle already 
explained. The second ground, therefore, 
must prevail. 

In so far as the third ground is concerned, 
it is wholly unsubstantial. There was no 
suggestion in the Court below that any pay¬ 
ments had been made by the defendants for 
which the plaintiffs were bound to allow 
credit. We are really not conuerned with 
the sums alleged to have been deposited in 
Court; the deposits were not such as the 
plaintiffs were bound under the law to re¬ 
cognise and accept. The third ground, 
therefore, fails. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge modified. The claim for rent in res¬ 
pect of the period from the 14th May 1904 
to the I5th September 1905 will stand 

(18) 14 W. H. 43. 


dismissed. The amount will be calculated 
on the basis that the annual rent payable 
together with cesses is Rs. 3,732-9-0. Sub¬ 
ject to this variation, the decree of the Court 
below will be affirmed. As the victory has 
been a divided one, each party will pay hia 
own costs throughout the litigation. 

Appeal allowed in part. 


MADRAS HIGH COURT. 

Appeal against Order No. 46 op 1911. 

August 20,1912. 

Present: —Sir Ralph Benson, Kt., Offg. 
Chief Justice, and Mr, Justice Napier. 
ARUNAGIRI MUDALIAR—PEmiONEa— 

Appellant 

versus 

UTHANDO MUDALI— Respondent. 
Limitation Act UK oj 1908), Sch. I, drM80-CmJ 
Procedure Code {Act XIV of 1832), ss. 311, 31 
Court salc^Application for delivery, 3 years after con- 

firmation of sale, barred. .nna A 

A Court sale was confirmed on 28th July 190o ana 

au application for delivery of the property was not 
made till the 19th January I9l0: , 

Eeld, that under section 314, Civil Procedure Code 
1882, the sale became absolute on _ 28th Juy 
and not on the day on which a petition ^ Z ^ 

third party under section 311 of the Civil Proce ur 

Code, 1882, was dismissed. t. • <» 

The application for delivery of the property, hamg 
been made after threeyeara from that date, was ba^u 
under Article 180, Schedule I, of the Limitation 

Appeal against the order of the District 
Court of South Arcot, dated lObh January 
1911, iu Appeal Suit No. 191 of 1910, pre¬ 
sented against the order of the Court of c 
District Munsif of Tiruvannamali, dated the 
14bh April 1910, in Original Petition 
of 1906, Original Suit No. 687 of 1892, on 
the file of the Court of the District Manwt ot 

Tindivanam. . 

Mr. G. Padmanabha Iyengar, fov the Appel¬ 
lant. , . 

Mr. K. Jagannadha Iyer,for the Respondent- 
JUDGMENT.—The application for de¬ 
livery of the property was made on the 1 
January 1910, i.e., after the Limitation Aotoi 

1908 had oomeinto force. The sale 
confiirmed on the 23th July 1906, 
upon became absolute under section 314 o 
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Oode of Oivil Procedure, 18S2. Ifc has beeu 
ooDteoded before ua that; bbe eale did nob ba- 
come abaoluce unbil bbe final diamUaal of bhe 
pebibioD pub iu by a bbird party under seo* 
tiou 311 of bhe Oode of Oivil Procedure, 1832, 
bub we are unable bo accept this conben* 
tion. On bhese facta, we are of opinion bhab 
the Article of Limitation Act applicable to 
bbe present application is Article 180 of bbe 
2Qd Schedule of the Act of 190S, bhe period 
of limitation being three years from the date 
when bhe sale became abaolute. 

We, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 


PCJNJAB CHIEF COURT. 

Second Civil Appeal No. 1017 of 1910. 

July 18, 1912. 

Present-, —Mr. Justice Rattigau. 

RAM DITTA MAL— Plaintiff—Appellant 

versus 

Musammat KARAM DEVI— Defendant— 

Respondent, 

Pardauashin lady—Hard terim of mortgage — 
Pleadings—Neio plea in furtkcr appeal not allowed 
'^Compensation for improvements—Costs of defending 
a suit by third person to establish his right in mort* 
gaged property. 

An Indian lady, who does not ordinarily appear 
in public, but goes about the Bazar to make pur¬ 
chases for the household, can hardly be described 
as parda nashin in the strict sense of the term. 

Such a lady cannot be relieved from a transaction 
on the ground that its terms are unusually hard, 
particularly where she had the opportunity of taking 
independent advice. 

A party cannot be allowed to put forward a new 
case in appeal. 

A mortgagee is entitled to get compensation for 
improving the mortgaged property if allowed to do 
so by the mortgagor, and the money due to the 
former is a charge on the latter’s interest in the 
mortgage.property. 

When a mortgagee, with knowledge that a third 
person had an interest in the mortgaged property, 
accepted a mortgage of the property, he cannot 
claim from his mortgagor costs incurred by him 
in the litigation for opposing the claim of that 
person. 

Seoood appeal from the order of bbe 
Divisional Judge, Lahore, dated 10th June 
19X0, modifying that of bhe Subordinate 


Judge, lab class, Lahore, dated lObh Feb¬ 
ruary 1910, ddcreaing claim in parts. 

Mr. 0. Sevan Petm'in^ for bhe Appellant. 

R'li Bihadur Lvla Sukh Dial and LiU 
Roshnn Lal^ for the Re.spondents. 

JUDG-MENT.—The facts of this cisj 
are fully stated in bhe judgment of bhe 
>Sub-Judge, who granted plaintiff a decree 
for the full amount of the principal money 
claimed by him, and also decreed, though 
in a modified form, plaintiff’s claim for 
compensation in ra.spect of buildings erected 
by him and costa incurred by him iu the 
previous litigation with Musimmat Gujri, 
and bhe full amount of interest for which be 
prayed. 

The Divisional Judge ou appeal held 
that the plaintiff was entitled to recover 
merely Rs. 300, being half of the alleged 
principal consideratiou of the mortgage- 
deed and varied the decree of bhe Sub> 
Judge by transferring it into a simple 
money decree for that amount against de¬ 
fendant and he further directed that 
plaintiff should pay defendant’s costs 
tbroughoub. 

1 have heard elaborate argamants by Mr. 
Petman for the plaiatiff-appellaub and by Mr. 
Sukh Dial for defendanb-respoudent, and I 
have also carefully considered the judgment 
of the Divisional Judge. lam, as a result, 
obliged to differ from the findings of the 
latter. The defendant-mortgagor is, no 
doubt, an Indian lady who does not 
ordinarily appear in public, bub she can 
hardly, I think, be described as a pardi 
nashin in the strict sense of the term. She 
certainly goes about the bazar to make 
purchases for the household and appeared, 
though probably in a burqi, before the 
petition-writer. But, however this may 
be, it is clear from the evidence that ia 
this transaction, she had the advice of her 
brother-in law, Radha Kisben, who attested 
not only the deed of mortgage but also the 
two receipts that were executed on the 
same date. Mr. Sukh Dial argues that 
Radha Kisben had a deep game of his own 
to play, and that he was endeavouring to 
rob M-usammat Gujri, (the mortgagor's 
sister) of all rights that she had in the 
family property, and that it was with this 
object in view that he was encouraging the 
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mortgagor to pose as the sole owner of the 
property mortgageil. 1 confess 1 am not 
able to appreciate properly this rather 
subtle argument, but I fail to see any 
ground for supposing that Radlia Kishen 
was in collusion with the mortgagee or 
that he had any object to gain by not 
giving proper advice to his sister-in law, 
the defendant. Mr. Sukh Dial also argues 
that the sum of lls. 300 (lialf ol the con¬ 
sideration-money), which is said to have 
been paid to lladho Singh, a prior creditor, 
for money lent to the mortgagor’s deceased 
mother, and to the mortgagor herself, in 
order to defray the expenses of a pilgrimage 
to the Ganges and expenses connected 
with the mother’s funeral, was wholly 
fictitious, and that no such sum was due 
to Madho Singh. This, however, is an 
entirely new plea, and in the original 
Court, the contention was, that though the 
debt was due to Madho Singh, the money 
had not been paid by the plaintiff. I 
cannot allow the defendant to put forward 
a new case at this late stage, and the 
question, therefore, is whether or not Madho 
feingh received Rs. 300 through the 
plaintiff. Upon this point, the evidence is, 
1 think, conclusive. There are the two 
receipts filed in the case and also the 
evidence of the petition* writer and Madho 
Singh himself, the latter distinctly stating 
that he has been duly paid the debt due 
to him. In face of this statement, it is 
impossible for defendant to contend that 
Madho Singh has not been paid. 

The general drift of Mr. Sukh Dial’s 
argument was that the mortgage in ques¬ 
tion was one of an inequitable and uncon¬ 
scionable character and as such not binding 
upon the defendant, an Indian lady, who 
could not understand its terms. This, again, 
is an argument which was not put forward 
in precisely this form in the first Court, 
but, apart from that objection, I can find 
no force in it. Some of the terms were, 
no doubt, onerous and in all probability 
could not be enforced if plaintiff was suing 
to enforce the mortgage in all its strict¬ 
ness. I also agree that the provision as 
to interest was one that cannot commend 
itself lo a Court of Justice, but, speaking 
generally, I see no reason to doubt that the 
mortgagor and Radba Kishen thoroughly 


understood the terms and conditions of the 
deed which were read over and explained 
to the mortgagor by the Sub-Registrar. 

In the circumstances, I think the plain¬ 
tiff is entitled to claim the amount allowed 
to him by the District Jndge as compensa¬ 
tion for the building which he put up. 
As regards interest, however, I think I 
shall be doing justice to both parties if I 
direct that the principal amount of Rs. 600 
shall bear interest at the rate of 6 per cent, 
per annum up to the date of suit. I do not 
think that plaintiff is entitled to any com¬ 
pensation for costs incurred by him iu the 
previous litigation as I find it difficult to, 
believe that he. a neighbour of the defendant, 
was unaware of the existence of Musammat 
Gujri and of her rights in the property. 
He accepted a mortgage from the defen¬ 
dant with knowledge of the risks that he 
ran and I see no reason why he should not 
pay the costs incurred by him in contesting 
Musammat Gujri’s claim. 

The result is, that I accept this appeal 
and, setting aside the decree of the Divi¬ 
sional Judge, I grant plaintiff a decree for 
(a) Rs. 600 principal, (6) interest thereon 
at the rate above specified up to the date 
of suit and (c) Rs 235-10 0 as compensa¬ 
tion for the building erected by him. The 
above sum will be a charge on defendants 
interests in the mortgaged property 

Proportionate costs to be paid by defen¬ 
dant throughout. 

Appeal Mcepted, 


MADRAS HIGH COURT. 

Appeal against Appellate Ordbb No. 68 

OF 1910. 

August 13, 1912. 

Present :—Sir Ralph Benson, KT-, Offg. 
Chief Justice, and Mr. Jnatice Napier. 
KOMANDCR KAMALAMMAL— 
Petitioner—Appellant 
versus 

KOMANDDR NARASIMHACHARLIT 

AND OTHERS—RESPONDENTS. 

Civil Procedure Code {Act V of 1903), 0. XXXIVyf* ® 
—Mortgage stiit^Success/ul partg^Personal decree 

for costs. 
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KHIDHiT RAI V. ANANT RAM. 

Under Order XXXIV, rule 0 of the Oodo of Civil 
Procedure, the auooessful parby m a mortgap^e suit 
whioh is oontesbod is onbiblod bo havo a porsouat 
decree for costs against the persons who oontoatod 
the suit, when the mortgago property has been sold 
and found insufHoiout. 

. Kamalammal v. ^omandur Namsiinhnch'irl'i, 30 Jt. 
AGl; 17 M. L. J. 317; 2 L. T. 350, roforreil to. 

Appeal agxinsfc the appellate order of the 
Diatriot floarb of Nellora, in Appeal Suit No. 
173 of 1909, dated 11th March 1910, present¬ 
ed againab that of the Court of the 
District Muosif of Nellore, in M, P. No. 51 
of 1909, in Original Suit No. 56? of 1901. 

Mr, K. Bh^shyan, for the Appellant. 

Mr. K. P. Likshrnan Row, for the Res¬ 
pondents. 

JUDGMENT.—We do not think that the 
order of the Court below can be supported. 
The present appellant, who was the successful 
party in the mortgage suit, which was defend¬ 
ed at every stage by the present respondents, 
was entitled to have a personal decree against 
the defendants for his coats in that suit. 
He sought to have the decree amended so as 
to give him such personal decree, but this 
Court decided fsee report of the case in 
Ram'llimmal v. Komandur Narasimhacharlu 
(1)] that the application waa premature and 
that such a decree could only be given if 
ths sale proceeds should prove insufficient 
to satisfy the amount due under the mort¬ 
gage including casts. The property has now 
been sold and has proved insufficient. 

The appellant is, we think, entitled, under 
Order XXKIV, rule 6 of the Code of Civil 
Procedure, to now have a personal decree 
against the respondents for the amount of 
costs not covered by the sale-proceeds, viz,, 

Ba. 223-0-11, with costs throughout, 

(1) 30 M. 461j 17 M. L. J. 317; 2 M. L. T. 359. 


PUNJAB CHIEF COURT. 

Sboonp OiviXi Appeal No. 5 op 1910. 

March 21, 1912 

Prefeni;—Mr. Justice Kensington, 
KHIDMAT RAl— DaPEffDAVT—A ppbilant 

versus 

ANANT RAM—Plaintiff and anothes— 
Defendant—Respondents. 
Pre’emption~-Defio8it of Ifothof pu,rcka8e-money plus 


coatH of ininrovnincnh^Puninh Pru^empfion -1'’^ f[l of 
1905), s. 1!)— Coitrf-fci'. — VnUic nf hniUUnijH. 

A pro-ompbor, who has taken no to obtain an 

injunction against a vondeo, who has heun carrying 
on his building oporation.s after the ])iirchase of thu 
pro-ouiptod property and before the iiisfcitubion of tiro 
suit, is bound to pa}' Court-foo on tlio total value of tlin 
property as woll aa the improvornonts marie thorooii, 
and niustiloposib one-fifth of such total amount, under 
section 19 of the Punjab Pro-emptioii Act, II of 
1905. 

Mahawnud Afz'd Khan v. Kand Lai, 10 P. R- 190?: 
13 P. W. R. 1907 (F. B.); U3 P. 5. R. 1903 and Ahdnl 
Rihinnnv. Chnrag Din, iO V. 11. lOOS; 33 P. W. R. 
1009, relied upon. 

Second appsal from the order of the Divi¬ 
sional Judge. -TiiUuadur Division, dated the 
16th April 1910, reversing that of the Sub- 
Judge, 2nd class, Jullundiir, dated the 16bh 
December 1909, rejecting the plaint. 

Rai Sahib Pandit Sheo Ntirain, for the 
Appellant. 

Lala Rama Nani, for the Respondents. 

JUDGMENT.—This case is before me a.s 
an appeal from an order of remand passed 
under Order XLT, rule 23, Civil Procedure 
Code. The circumstances leading up to the 
appeal are as follows 

On the 19bh September 1908, the appel¬ 
lant bought a house for Rs. 400 and very 
shortly after he began ra-oonstruotiou on a 
much larger scale. 

On the 10;.h May 1909, the plaintiff 
asserted a right of pre-emption and served 
the vendee with a notice to surrender the 
property. On the 15th May, the vendee 
declined to do so saying that he had re- 
bulib the property at an expenditure of 
Rs. 4,000. Plaintiff had admittedly taken 
no steps to obtain an injunction while these 
building operations were in progress. 

On the 18bh May, plaintiff instituted the 
present suit for pre-emption claiming the 
house at Rs. 100 on an allegation that the 
sale price of Rs. 400 was fictitious. 

On the 3rd June, the vendee objected that 
the house had been re-constructed for 
Rs. 2,500. A local Commissioner was, there¬ 
after, appointed, apparently by order of 11th 
November, to ascertain the existing market- 
value. This was reported to be Rs. 2,512. 

On the 3id December, plaintiff was order¬ 
ed to pay Conrt-fee on Rs. 2,512, and he had 
also been required to deposit l/5tb of the 
amount under section 19 of the Pre-emption 
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Act These orders were to be complied with 

by the 16th December. 

Instead of complying with the instructions 
of the Court, the plaintiff (or his legal 
ndviser) took the, not uncommon, but very 
foolish, course of assuming that he knew 
more about the law than the Court. He 
deposited Rs. 80 only, as being l/5th of the 

sale price of Rs. 400, and paid in no addi¬ 
tional Court-fee. The Sub-Judge thereon 
rejected the plaint, by an order refer¬ 
ring to the deposit money only, and saying 
nothing about the additional Court-fee as be 
should have done under Order VII, rule 11, 
Civil Procedure Code. The plaintiff then 
appealed to the Divisional Court which has 
overlooked the question of Court-fee altoge¬ 
ther, and has treated the matter of deposit 
under section 19 of the Pre-emption Act as 
if this was still open to argument. I can see 
no good reason why the learned Divisional 
Judge should not have decided this matter 
at once instead of remanding to the lower 
Court if he thought it open to doubt, 
and on this ground alone his decision was 
improper. 

But I am also quite unable to understand 
why the Divisional Court considered that the 
plaintiff had given a sufficient excuse for not 
obeying the orders of the Sub-Judge. He may 
have thought the orders given to him wrong, 
but a man, who engages in questionable litiga¬ 
tion, should do what he is told and not assume 
the attitude that he is entitled to treat all 
orders given to him as open to argument. 
If he does assume that contentious attitude, 
he must take the risk of being in the wrong. 

I have no difficulty in holding that plaiu- 
tiff has put himself entirely in the wrong. 
The Sub-Judge’s orders were curect on the 
questions both of Court-fee and deposit, see 
the Pull Bench rulings, Muhammal Afzal 
Khan v. Nand Lai (1) and Abdul Rahnam v. 
Charag Din (2), and the wording of section 
19 (1), Pre-emption Act. The Sub-Judgd’s 
order rejecting the plaint was defective in so 
far as it dealt with the question of deposit 
only, but this will not help the plaintiff, 
who has deliberately avoided obeying orders. 

I have considered whether any further 

(1) 16 P. K. 1908; 73 P. W. R. 1937 (P. B.); U6 P. 
L. R- 1908. 

(2) 19 P. R. 1908; 38 P, W. R. 1908, 


NABAYUDO. 

opportunity should be given to plaintiff of 
complying with the Court’s orders, and 
decline to do so. The vendee-defendant is 
entitled to benefit by plaintiff’s refusal to 
obey orders, and should not be farther 
harrassed by a pre-emption suit after being 
allowed to re-build his house without timely 

remonstrance by plaintiff. 

The appeal is accepted. The lower 

Appellate Court’s order of remand is set 
aside, and that of the first Court rejecting 
the plaint is restored. Plaintiff will pay the 
costs of the vendee-defendant, Khidmat 
Rai, in the lower Appellate Court and 
in this Court. Pleader’s fee Rs. 32 in this 
Court. 

Appsal accfptsd. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 379 ov 1910. 

August 23, 1212. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

PARVATANENI VENKaTRAMIAH and 
OTHERS—Plaintiffs—Appellants 

versus 

PARVATANENI NARAZUDU and others 

_Defendants—Respondents. 

ilimr Inam— Kudivaram right, presumption as to 

—Right to eject tenant. . j ol 

The terms of a grant were: “We have granted 21 

kattis of manyayn lands.... 

after having the said land measured and the bonn- 

daries marked:” , 

Held, that ihe lands themselves were not granted 

as tTwwi. ... 

If a zemindar himself has no kudivaram rights in 

land, ho cannot grant such land as inam. 

In re QuUapalli Bhahrayya, 21 M. L. J. 803; 10 M. 
L. T. 51; 11 Ind. Cas. 545, followed. 

To establish his kudivaram right and necessarily 
his right to eject the tenants, an inamdar must show 
that he let in the tenants at the beginning of their 
occnpation. 

Second appeal against fche deceee of the 
Court of the Temporary Subordinate 
of MasuUpatam, in Appeal Suit No. 104 o 
1910, preferred against the decree of the 
Court of the District Munsif of Gudivada, m 
Original Suit No. 257 of 1908. 

Mr, T. Prakasam, for the Appellants. 

>Ir. V, BamadosSf for the Respondents. 
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JUDGMENT.—The only question in this 
OR 38 is whether the pUintiS who is a minor 
tnaiiulur is also entitled to the kudivaram 
right in the lands from which he seeks to 
ejeob the defendants. 

It has been decided in In re Bhabrayya 
Oulapalli (1) that when a minor tnam has 
been carved out of a zemtndari^ as in this case, 
the presumption is that only the melvarani 
right was granted as an tnam (see also 
Appeal Suit No. 137 of 1908). The irta?n. 
register and the cazalet's register (Exhibits F 
and G) do nob prove that the lands them¬ 
selves were granted as inatn and it is not 
probable that the lands themselves were so 
granted when the zemindir himself had 
presumably no rights in the kudivj.ra,tn. In 
all these cases, the inamdar ought to show 
that he himself let the defendants as tenants 
at the beginning of their oocupatiou of the 
land if he wishes the Court to hold that he 
owned fcu'ituaram right also and was, there¬ 
fore, entitled to eject the defendants. 

The distinction S)ught to be drawn jby the 
appellant's learned Counsel, Mr. T. Praksam, 
between the presumption to be drawn in 
respect of in>im grants by zemindars prior 
t> the Permanent Settlement and of such 
grants Huhseqaent to the Permanent Settle- 
moot, is not borne out by the decided leases, 
and we are not prepared to hold that zemin^ 

owned any ii'yarjm rights before the 

Permanent Settleni3nt, or bh^t -rights wore 
taken away at that time or .by the decinona 

of Courts subsequeutly. ^ 

The second appeal, therefore, faiU and is 

dismissed with costs, i 

Appeal dismissed* 

( 1 ) 2l|M.irj.SJ. 803;U0IM.;L,2.T.],54:;’^11 Ind. Caa. 

645. 


PUNJAB OrilBP COURT. 

Second Civil Appeal No. 922 ok 1910. 

July 22, 1912. 

Present'. —Mr. Justice Shah Din 
and Mr. Justice Beadon. 

HIRA SINGH— Dekendant—Apphlfant 

versus 

LAHORI MAL and oruEaa—P laintikim — 
DIWAN SINGH and others—Dependants 

—Respondents. 

Cnstoin~Alicintioii—Dii facto u't'irdinn inorf<j(i<jiu<j 
minor ncphcw'>t prnpcrhj^Suif for pn:;:ivs^ion—Ri'jht 
of m'phcw and -so/is of inorf>ja<]or to reaiaf rl.ohn, 
on thctjronnd of no nri'csaihj—Joint and severnt hn- 
bilitij—Necessity—Ground of atlnck in plaint hnf 
not pressed tn appeal —Part of consideration, for 
mortgage not for neecssit.j—Incomplete nwrtga'jc—In- 
competencii of mortgagee to get possession. 

Ill a suit for possession as mortgageo against the 

SODS of an agriculturist, before the mortgagee can suc- 
ooecl, he must show that the mortgage was with cen- 
sideratiou and for iieooasity. 


A mortgage by the guardian of a minor is not valid 
nleas it is proved that the minor’s property w.is 

aortsfacred for his boneftt. , . » > 

Where a minor’suaclcs undertake to pay his father s 
ust debt by including it in their own honcls, and 

.fterwards mortgage their share as well as that ^ 

he minor in the ancestral laud, in consideration of tint 
lond debt, the mortgage cannot be enforced so far as 
he minor’s share is concerned, as such an alionat.on 

lannot be considered for his benelit. t> ,qii 

Kfuiira V. Mania, 49 P. R- 19^! I. W R. 1911. 
iL2 P. L. R- 1911; H Ind. Cas. 191, followed. 

Where a portion of the consideration 
.age by a male proprietor of his 

nob for necessity, the mortgage is incomplete so tar 
“rhirreversioners are concerned and on bis dej^h 
the mortgagee cannot maiutam a suit or 

of the property on the strength of that moit„a^e 

against the reversioners. ^ in 

Aground of attack, mentioned m ^ho P amt m 
respect of which no issue was drawn by the fii st 
Court and which was not f 

written grounds of Ist or 2nd appeal, cannot be raised 
at the time of argument before the uhief Court. 

Second appeal from the order oi the 
Diviaional Judge, JuUundiir, dated |2lst May 
1910, reversing that of the j?®’ 

Jullundur. dated 13th December 1909, dis- 

Tnisaing plaintiffs suit. 

Mr. Kanwar Nnrain and Rai Sahib Paadib 

« % ^ 1 j 


heo Barainy for the Appellants. 


_ ^ ^ T-k It If 




Respondents. 

JUDGMENT. —This appeal and the Cross- 
Appeal No. n2d of 1910 can be conveuiently 
disposed of by one judgment. The following 
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pedigree-table will help to au understanding 
of the facts of the case:— 

KEIIB RIN’On, 

I 

. rr-T ” ■ ^. 

Hira Siiigh Wavyam Hakim, 

(defndant No. 1.) Singh, I 

I Banta 

(defendant 

Diwan Milian, minor 

(defendant (defendant 

No. 3.) No. 4 ) 

Sy a registered deed, dated the 3rd 
October 1895, Hira Singh and Waryam 
Singb for themselves and as guardians of 
their nephew, Banta, who was then a minor, 
mortgaged 71 kanals, 5 marlas of their 
ancestral land to one Bura Mai for 
Rs. 3,700. The mortgage was one without 
possession, but it was stipulated that if the 
mortgagors failed to pay interest on the 
mortgage-money at the rate of 3 pies per cent, 
per mensem for two successive harvests, the 
mortgagee shall be entitled to take posses¬ 
sion. It was further agreed that in the 
event of Banta, minor, on attaining majority, 
refusing to be bound by the mortgage as 
regards bis share of the mortgaged land, the 
adult mortgagors shall be bound to make 
good the deficiency in the mortgaged area 
out of khasra No. 85 of their other land in 
the village. 

The plaintiffs, as heirs and representatives 
of the original mortgagee, Bura Mai, brought 
the present suit on the 5bh June 1908, 
against Hira Singh and Banta and the sons of 
■Waryam Singh for possession of the mort¬ 
gaged land in lieu of Rs. 3,700 principal and 
Rs. 135*4 6 interest, alleging that the mort¬ 
gagors had failed to pay the interest agreed 
upon for three successive harvests and that 
according to the terms of the mortgage-deed, 
the plaintiffs were entitled to possession of 
the land. They further prayed that in case 
Banta was held not bound by the mortgage, 
so far as his share in the laud in suit 
was concerned, the deficiency might be 
made good out of the other land cf the 
remaining mortgagors as provided for 
in the deed of mortgage. The defendants 
plead in substance that the suit was barred by 
limitation; that the mortgage was bad for 
want of consideration and legal necessity, and 
t))at, at any rate, it was not binding upon 


Banta as regards his share in the mortgaged 
area. The District Judge dismissed the suit 
as barred by limitation but on appeal the 
Divisional Judge held that it was within 
time and remanded the suit for decision 
on the merits. The District Jndge again dis¬ 
missed the suit holding that it was not prov¬ 
ed that the mortgage had been effected for 
consideration and legal necessity. On appeal 
by the plaintiffs, the Divisional Judge decreed 
their claim in respect of Hira Singh’s one- 
third share of the mortgaged land, bat 
dismissed it as regards the two-third share 
of Banta and Waryam Singh’s sons, and be 
further directed the plaintiffs to pay the 
costs of the defendants throughout. 

Cross appeals have been preferred by the 
parties to this Court, one by the defendant 
Hira Singh (No, 922) and the other by the 
plaintiffs (No. 1123). It would be convenient 
to deal first with the plaintiffs appeal. On 
their behalf, Bakhshi Sohan Lai has contend¬ 
ed (1) that the Courts below ought to have 
decreed in favour of the plaintiffs’ possession 
of the whole mortgaged land against all the 
defendants inasmuch as it was fully proved 
that the mortgage in dispute had been 
effected for consideration, and legal neces¬ 
sity; (2) that since the mortgage was 
an old one and full consideration was 
proved to have passed, legal necessity 
must be presumed to have existed for the 
transfer, and the onus lay upon defendants 
Nos. 2 to 4 to prove want of necessity; 
(3) that if it be held that Banta, defendant 
No. 2, is not bound by the mortgage, the 
other defendants must make good the 
deficiency in the mortgaged area out of 
their other land as provided for in the deed 
of mortgage. 

The last contention oan be disposed of in a 
few words. Although the question of the 
liability of Hira Singh and the sons of 
Waryam Singh to make good the defiotenoy 
out of their other land in case it was held 
that Banta was not bound by the mortgage 
as regards his share, was raised in the plaint, 
no issue was drawn on the point by the 
District Judge; and when the District 
Judge dismissed the plaintiffs’ suit ou the 
merits, this question was not raised by 
them in their grounds of appeal filed in the 
Divisional Court. Even in this Coqrt th^ 
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point was not taken in the written grounds of 
appeal and it would be obviously unfair to 
the respoudente, who appear in person, to 
allow the plaiotiSs' Pleader to raise it at this 
late stage of the case. We, therefore, disallow 
the lest ooutention set out above. 

The first two contentions can be dealt with 
together. Although the mortgage was an 
old one, the mortgagors have been in posses* 
eioQ of the mortgaged land throughout, and 
siuoa the mortgagees seek to recover posses¬ 
sion from them, it is for the mortgagees to 
prove a priwiu/(jcte title to such possession. 
As regards Hira Singh, who is a party to tlie 
deed of mortgage which is a registered 
one and contains a formal ackoowledg- 
ment of the receipt of the mortgage* 
money, there is a legal presumption in 
favour of the passing of consideration, and 
the onMS of non-receipt of consideration 
clearly lies upon him; and obviously no 
qnestion of legal necessity for the mortgage 
can arise in his case. As against him, 
therefore, the prma/ncie title of the plain* 
tiffs to recover possession of the mortgaged 
property on breach of the condition of the 
mortgage is complete. As regards B.inta 
and the sons of Waryam Singh, however, 
the case stands upon an entirely different 
footing. Banta was a minor at the time 
when his share in the land in suit was 
mortgaged by Hira Singh and Waryam 
Singh to Bura Mai, and the plaintiffs in 
order to succeed against hira must show 
that the mortgage was for his benefit. 
Again although Waryam Singh was a 
party to the mortgage deed, hia sons, defen¬ 
dants Nos. 8 and 4, are nob bound by the 
mortgage, (the land in suit being ad¬ 
mittedly Waryam Singh’s ancestor’s pro¬ 
perty) unless both consideration and legal 
necessity are shown to have existed for 
the mortgage in question so far as their 
share in the land in suit is concerned. 
Defendants Nos. 2, 3 and 4 are not seeking 
as plaintiffs to have the mortgage-deed in 
suit set aside; they are in possession of the 
land, and the mortgagees, who are the 
plaintiffs in this suit, must affirmatively 
prove that the mortgage, on the strength 
of which they are seeking to oust the 
defendants from possession of the land, is 
a valid one as against the latter, and 
^hat their right to possession was deter¬ 


mined under the in ^rfgigs-deed. We now 
proceed to deal with the question ofon- 
Bidoration and legal ueoassity for the morf. 
gage in dispute. 


IMie debiiilfl of tlie mortgage-money 

as 

given in tlie deed are: — 




(1) On account of bond, dated 

Rs. 

a. 

P. 

the 28th January 1892, 
executed by Waryam 
Singh (Exhibit P 3) ... 

1,050 

0 

0 

(2) On account of bond, dated 




the 29thNov0mbsr 1894, 
executed by Hira Singh 
(Exhibit P 8 ) 

2,550 

0 

0 

(3) Received in cash before 



registration 

75 

0 

0 

(5) Registration expenses 

25 

0 

0 

Total 

3,700 

0 

0 


A copy of the transliteration of the 
book accounts filed by the plaintiffs shows 
that the dealings between Bura Mai and 
Kehr Singh began as early as Sambit 
1934, and that bilancas were struck from 
time to time and bonds executed in lieu 
of the amounts found due to Bura Mai 
on those balances. The balances of 6 th 
Har, Samhat 1933, 56h Rar, Samhat 1936, 
4bh Pohy Samhat 19J7 and lObh Har^ Samhat 
1940, have been referred to by the plain¬ 
tiffs’ Pleader, and he has called our atten¬ 
tion to several •b)nd3 executed separately 
by Kehr Singh and his three sons on different 
dates in rejpecb of the debts due to Bura 
Mai on huhi account. 

On the 10th Har, Samhat 1944, a balance 
of Rs. l,-^76 was sfcrnek, and three separate 
bonds were executed on the 11th July 
1833, the details of which are—(1) bond 
(Exhibit P 14) execnbed by Hira Singh 
for Rs. 433; (2) bond (Exhibit P 23) 
execuced by Hakam Singh for Re. 43 , 3 . 
(3) bond (Exhibit 7) executed by Waryam 
Singh for Rs. 399. The dealings between 
the parties continued, until on the 23fch 
January 1892, the amount of the debt 
found due by Hakam Singh to Bura Mai 
was Rs. 528, that due by Waryam Singh 
was Rs. 634 and that due by Hira Singh 
was Rs. 1,110. As Hakam Singh had mean¬ 
while died, the liability for hU debt was 
undertaken in equal shares by Waryam 
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Sin^h and Hira S\ngh. and on the above- 
mentioned date, they both executed separate 
bonds in favour of Bara Mai for Ri. 893-13-6 
and Rs. l,.i7-i-0-0 respectively, which 
sums included the amount of Rs. 264, i.e., 
half of Rs. 528, which each brother had 
undertaken to pay in liquidation of Hakam 
Singh’s debt. Waryara bingh did not 
execute any other bond after January 
1892, but Hira Singh executed another 
bond in favour of Bura Mai on the 29th 
November 1894, for Rs. 393. On the 
3rd October 181^5, when the mortgage- 
deed in dispute was executed, Waryam 
Singh owed Bura Mai, on the bond of 28th 
January 1892, Rs. 1,050 made up of 
Ra. b98 principal and Rs. 152 interest; 
while on the same date, Hira Singh owed 
him, on the bond of the 29th November 

1894, Rs. 2,550, which consisted of R 3 . 52,393 
principal and Rs. 157 interest. 

Now, as regards Banta’s alleged liability 
under the mortgage-deed of 3rd October 

1895, it is clear that since Hira Singh 
and Waryam Singh had, in January 1892, 
executed bends in favour of Bura Mai 
agieeing to pay between them the sum of 
Rs. 528, which was then due by Hakam 
Singh to Bura Mai, Hakam Singh’s debt 
was wholly wiped off and nothing was 
duo by Banta to Bura Mai in October 1895. 
Whatever claims Hira Singh and Waryam 
Singh may have had against Banta in 
respect of the payment made by them 
towsuds Hakam Singh’s debt, they had 
uo power, assuming that they were Bauta’s 
de facto guardians, to mortgage on his behalf 
the one-third share of the land in suit, 
together with their own two-thirds share, 
to Bura Mai for a total amount of Rs. 3,700 
by far the largest portion of which was 
due to Bura by themselve.s. This part of 
the appeal was not very seriously pressed 
by the plaintiffs’ Pleader, and we have no 
hesitation in holding that the decisiou of the 
Divisional Judge as regards the non¬ 
liability of Banta’s one-tiiird share of the 
land is correct. 

Coming now to the case of Waryam 
Singh’s sons, it seems to us that, however 
praiseworthy it may have been for Waryam 
Singh to have undertaken the liability in 
respect of a half share of the debt due 


by Hakam Singh lo Bura Mai on the 
2Sth January 1892, his sons, defendants 
Nos. 3 and 4, are justified in urging that 
the payment of Rs. 264 by their father, 
by execution of a bond in li(iuidation of 
Hakam Singh’s debt, did not constitute 
legal necessity, aud that as the bond of 
1892 formed the consideration for the 
mortgage of 1895, so far as their father 
was concerned, legal necessity for the sura 
of Rs. 410 (^.e., half of the debt due by Hakam 
Singh in January 1892, plus interest 
thereon up to the date of mortgage—sea 
page 6 of the paper-book) out of Rs. 1,050 
is not established. In our opinion, this 
position is unassailable; and as the b?nd of 
28th January 1892 had been executed by 
Waryam Singh in favour of Bura Mai, 
the mortgagee, the latter, as an antecedent 
creditor of the mortgagor, was fixed with 
knowledge of the nature of the debts in¬ 
cluded in the aforesaid bond, and which 
formed the consideration for the subsequent 
mortgage. Upon this view of the case, the 
recent luliog of this Court in Kh'iivu v. 
Maula (1), is in favour of Waryam Singh’s 
sons; and on the authority of that case, we 
hold that the plaintiffs have no right to the 
possession of the said defendant’s share of 
the mortgaged land. The net result of 
the above findings is that the decision of 
the Divisional Judge, dismissing the plain¬ 
tiff’s suit as regards the two-thirds share of 
the land in dispute owned by Banta and 
the sons of Waryam Singh, is maintained, 
and Appeal Xo. 1123 of 1910, therefore, 
fails and is dismissed. 

Coming now to Appeal No. 922, we do 
not see our way to accept the argument of 
the defendant’s Counsel that since the 
plaintiffs’ suit has failed against Banta and 
the sons of Waryam Singh, it ought to be 
dismissed against his client Hira Singh as 
well. The considerations which apply in 
ths case of Banta and in that of Waryam 
Singh’s 60D9, obviously do not operate to 
absolve Hira Singh from the contract of 
mortgage so far as his share is concerned. 
The full consideration for the mortgage 
is, in our opinion, proved to have 
passed and according to the terms of the 

(1) 49 P. K. 1911; 136 P. W. R. 1911; 212 P. h. B,, 
1911; 11 Ind. Cas. 191. 
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mortgage-deed, Hire Singh made himself 
Jointly and severally liable with Waryam 
Singh for the entire mortgage-debt, and his 
one-third share of the land is validly charge¬ 
able with that amount. Because the plain¬ 
tiffs have been hold nob entitled to the 
possession of the share of Banta and the sons 
of Waryam Singh on the ground of want of 
necessity for the mortgage far as they are 
concerned, it does not follow tliat Hira Singh 
could also resist the plaintiffs’ suit for pos¬ 
session as regards his share of the land. T.he 
contract of mortgage as between him and the 
plaintiffs is perfectly valid, and it can be 
enforced according to its terms against his 
share of the mortgaged land. The farther 
contention that the share of Hira Singh could 
not be charged with more than one-third 
share of the mortgage money is untenable, 
inasmuch as his share of the mortgage-money 
was more than two-thirds of the total amount 
and the deed does not, expressly or by 
necessary implication, limit his liability to 
an amount less than Rs. 3,700. The appeal 
of Hira Singh is, therefore, also dismissed. 

As regards costs, wethink that astheplaiot- 
iffs had succeeded in part in his Court, the 
Divisional Judge was wrong in directing them 
to bear the costs of the defendants throug^ 
out. The most equitable order to pass, iu 
the cirumstauces, is to make the parties pay 
their own costs in both the lower Courts, and 
to dismiss both the cross appeals in this Court 

with costs, and we direct accordingly. 

Both appe:ils dismissed. 


MADRA.S HIGH COURT. 

Civil Revision Petition No. 351 of 1911. 

August 16, lyiii. 

Present: —Mr. Justice Wallis, 

In re SOMATAJULU RAMAMURTHI— 
Counter-Petitioner. 

Legal Practifioners Act {XVIII ofl879),«. 36 Tout 
Legal evidence necessary. 

Before a person can be declared a tout under soo- 
tion 36 of the Legal Praotitioner.s Act, there should be 
leg^l evidence to show that he is a tout or that he is 
reported as such. The mere report of a Bar Association 
is insufficient. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 


NABI BAKHSH V . BHAQAT SINQIT. 

order of the District Court of Ganjam, dated 
Ist day of December 1910, in Law Touts 
Enquiry as regards No. 6 Soraayajuhi 
Ramaranrthi. 

Mr. T. Ethiraia Muialiar, for the Peti¬ 
tioner. 

JUDGMIIjNT.—U nder section 36 of the 
Legal Practitioners Act, I think there 
should be legal evidence that the individual in 
question is a tout or that he is reported such 
and that a mere report of the Bar Associa¬ 
tion will not do. The order is set aside and 
remanded to lower Court for disposal ac¬ 
cording of law. 

Order set aside. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 870 of 1911. 

July 30, 1912, 

Present -.—Mr. Justice Chevis. 

N.VBI BAKHSH and otbers—Plaintiffs— 

Appellants 

i^ersus 

BHAGAT SINGH and others—Defendants 

—Respondents. 

Custoin^Alienntien—iiecessitij—Sale of whole ances¬ 
tral holding for liquidating mortgage-money and pur- 
chasing a marc to acquire some sqitares of land on some 

canal. 

The sale of tlic wliole of chahl ancestral land, wliicli, 
owing to its Insufficiency to maintain the bolclors and 
theiAamilies, was under mortgage, iu order to pay 
the mortgage-debt, and to purchase a mare by means 
of which"a tenancy of two squares of land on the 
Jholum Canal was acquired, is justifiable, and the 
transaction is not open to question at tho instance of 
the sons and reversioners of tlio holders on the 
trround of absence of necessity.' 

Shah Nawaz v. Azamat AH, 40 P. R. 1907; 163 P, 
W 11 1907; Sobha, Singh v. Kishot-e Chnnd, 65 P. K. 
1907; 146 P. 'V. R. 1907; 10 P. L. R. 1908; Nihal Singh 
V Jawala, 26 P. W. R. 1907 and Qurbachan Singh r. 
Kura Mttl, Civil Appeal No. 486 of 1899, distinguished. 

Pal Singh v. Bur Singh, 65 P. R. 1910; 111 P. W. R. 
1910, 7Ind. Oas. 490; 115 P. L. R. 1910, referred to. 

Second appeal from the order of the Divi- 
Hional Judge, Sialkot Division, dated the 16th 
February 1911, confirming that of the Sub¬ 
ordinate Judge, Sialkot, dated the 15fch 
February 1910, dismissing plaintiffs’ claim. 
The Hon’ble Mr. Muhammad Shaft, for the 

Appellantg. 

Rai Bahadur Bakhsbi Sokan Lai, for the 
Respondeots. 


252 


INDIAN OASES. 


11912 


NABI BAKHSU V. BHAGAT SINGH, 

JUDGMENT.—Oti 2tt.h February 1903, 

Jhanda and his font brothers sold their land in 
Mauza Beeowala, 4l kanah, 6 m irlas, 6 sarsahis, 
for Rs. 2,000 0 0. In this suit, plaintiffs, sons 
of Jhanda, sue for a declaration that the sale 
shall not affect their reyersionary rights. 
The lower Courts hare dismissed the suit, 
holding the sale to be for consideration and 
necessity. Plaintiffs applied to this Court 
for rerision, and as I saw no sufficient reason 
for holding the decision of the lower Courts to 
be incorrect except perhaps as regards the 
item of Rs. 9d6 0 0 paid in cash at time of 
registration, I admitted this case as an appeal 
under section 70 (1) (6) solely with regard 
to this item. The Boding of the lower Courts 
is that the main portion of this sum of 
Rs. 936*0-0 was spent in purchasing a mare, by 
means of which Jhanda acquired the tenancy 
of two squares of land on the Jhelum Canal. 

For the plaintiffs, it is urged that custom 
does not warrant the selling of proprietary 
rights in ancestral land in order to obtain 
the land as a tenant. Mr. Muhamraed Shafi 
urges that Jhanda can never become full 
owner of the squares, that if the mare dies 
or is not kept in good condition, the tenancy 
may be forfeited ; also that Jhanda can sell 
the land with consent of the Collector, and so 
the sons are at the mercy of the father and 
have lost their right to control his actions. 
He urges that a sale of ancestral land has 
been held not to be justifiable in the following 
cases: — 

(1) to take other land in mortgage 
liawaz V. Azamat Ali (1)]. 

(2) to pre-empt other land [So6Aa Singh v. 
Kuhore Okand (2)]. 

(3) to take up a ferry contract [Gurbachan 
Singh V. Kura Mai (3)j. 

(4) to purchase land from a widow [Nihal 
Singh'Y. Jawala Singh (4)]. 

On the other hand, Mr. Sohan Lai defends 
the alienation as an act of good management, 
fully warranted by the circumstances in 
which the alienors found themselves. He 
refers to Pal Singh v. Bar Singh (5) in 

(1) 40 P. R. 1907; 163 P. W. R. 1907; 10 P. h. R. 
]908. 

(2) 65 P. R. 1907; 146 P. W. R. 1907. 

(3) Civil Appeal No. 436 of 1899 decided on 14th 
October 1910. 

(4) 26 P. Vy. R. 1907. 

(5) 65 P. R. 1910; 111 P. \y. R. 1910; 7 lad, Cas. 
480} 115 P. L. R. 1910, 


which a mortgage of ancestral land to 
raise funds for the alienor’s wedding and to 
enable him to enlist iu a Cavalry Regimeat 
was upheld. 

After considering the cases cited, I am 
of opinioQ that no hard and fast rules can 
be laid down to cover all cases, and that the 
facts of each particular case must be con¬ 
sidered. No doubt, it may be said, as a 
general rule, that proprietary rights are 
supeiior to rights of occupancy, and that 
reversioners have a right to object to 
unnecessary alienations, the effect of whioh 
is to take away from them the power of 
controlling the dealings of the present 
holder of the estate. But, still, the 
main point to consider in each case is how 
far the circumstances justify the alienation. 
In the present case, it appears that the 
alienors, and ^heir father before them, had 
been in debt for some time, and their financial 
position seems to have been getting worse 
and worse as time went on. The five 
brothers held 41 kanals of land, not a large 
holding; though it was nearly all chahiy but 
they had been reduced to mortgaging it. It 
is not alleged that any of the brothers was 
profligate or recklessly extravagant, or that 
they had any object in spiting their 
successors (two out of the five had 
children). Their cbancs of ever redeeming 
the land, so long as they stayed on in 
the village, seems to have been small indeed. 
Something had to be done, and the sale 
of a portion of the land to redeem the rest 
would probably have left too little land 
for the family to live on, which would have 
meant more debt and mortgage in the near 
fnture. 

The arrangement come to by the family 
resulted in the acquisition of occnpancy 
rights in two squares of land (a considerable 
area) on the Jhelum Canal, and 1 think 
the brothers were well advised in their 
action. As to the argument that the plain¬ 
tiffs are at the mercy of their father, I note 
that, 80 far as I can see, it does not appear 
that Jhanda is at all likely to wish to deprive 
his sons of succession to him as tenant of 
the squares. Nor does it seem to me that 
Jhanda is iu much danger of involuntarily 
losing his tenancy. The mare, no doubt, 
may die, at all events she will becomo 
old. But the land must yield a considerabU 
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income, and a new mare oan be purobased. 
I do not belleYe that the Goverumieub \a 
at all anxioQS to pounoe down on respec* 
table tenants, and seiz^ the first possible 
opportnnity ot forfeiting the tenancy. 
Viewing all the oirocmstancea, I agree with 
the lower Goarta in regarding the transac¬ 
tion as jaatified by the circumstances, and I 
uphold the decision of the lower Courts dis¬ 
missing the suit, and dismiss the appeal with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURr. 

Second CiViL Appeal No. 60 1911. 

August 7, 1912. 

Present: —Mr. Justice Sandara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
MOOLINTl VEERANA GOWD— 
Plaintipp—Appellant 
versus 

DEVARINTI BHLMA REDOr— 
Dependant—Respondent, 

Pattadar, iiiortguye hy — Relinquishment — Decree and 
sniff by mortgagee after relinquishment, whether hinds 
weiff pattadar—Contract (IXo/1872), ss. 69, 70— 
ils.'jessmeni paid by mortgagee — Righ t to rccoi’ffr. 

.4., to whom the Government gr anted a patta, execut¬ 
ed a mortgage to plaintiff and later ou relinf],uished 
the landtothe Government, who subsequently granted 
a patia to the defendant. After this, the plaintiff 
sued on the mortgage after the relinquishment by A., 
got a decree, purchased the land covered by the 
patta in exeention and obtained a paft<t from the 
Revenue Authorities. 

In a suit by the plaintiff to recover the land from 
the defendant on the strength of the patta granted 
to bimi 

Held, (1) that as A. relinquished in favour of Gov- 
ernment before the plaintiff instituted the suit on the 
mortgage, the plaintiff’s decree and sale could give 
him no right to recover the laud against the de¬ 
fendant, who claimed under a title granted by 
Government; 

(2) that the plaintiff could not recover from 
the defendant the assessment paid by him after 
he got his patta, because ho did not make the 
payment on defendant’s behalf. 

Second appeal against the decree of the 
Oourt of the Snbordinate Judge of Bellary, 
in Appeal Suit No. 130 of 1908, presented 
against that of the Court cf the Dis¬ 
trict Matisif of Bellary, in Origiual Suit 
|Io. 69 of 1907. 


Mr. S. Ranganadha Aiyar, for the Appel¬ 
lant. 

Mr. T. Prakasam, for the Respondent. 

JUDGMENT,—This is a suit in eject- 
ment. The Government granted a patta to 
one Veerappa. The pattadar, together with 
a brother of his, executed a mortgage in 
favour of the plaintiff in March 1393. On 
the 5th July, the pattadar relinquished the 
land to the Government. It lay waste for 
some time and tlie Government afterwards 
granted a pntta to the defendant. The 
plaintiff instituted a suit on his mortgage 
after the land had been relinquished by 
Veerappa, got a decree and brought the 
land to sale in 1900 and was afterwards 
able to induce the Revenue Authorities to 
grant him a patta He claims to be 
entitled to recover the land from the 
defendant on the strength of the patta 
granted to him. The District Munsif and 
the Subordinate Judge dismissed the suit. 
The Subordinate Judge observes that the 
relinquishment put an end to the plaintiff’s 
right under the mortgage. It is not 
necessary to decide whether the opinion is 
sound. Assuming that the mortgage was 
unaffected by the relinquishment by 
Veerappa, this fact would be of no use to 
the plaintiff. Veerr.ppa bad executed a re¬ 
linquishment in favour of Government 
before the plaintiff instituted the suit. The 
plaintiff’s decree and sale can give him no 
right to recover the land against an 
individual, who claims under a title granted 
by Government. On this ground, we uphold 
the decree of the lower Courts. 

The plaintiff claims also to recover the 
a.ssessment he paid after he got his patta. 
He has no cause of action against the defen¬ 
dant. He did not make the payment on 
defendant’s behalf. He paid the as.sessment 
voluntarily. The second appeal is dismissed 
with costs. 

Appeal dismissed. 
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PUNJAB CHIBF COURT. 

Ci7iL Revi8;on Petition N-'*. 1583 ok 1910. 

July 24, 1912. 

Present: —Mr. Justice Chevis. 

RA.DHE KISIJBN—Pr.AiNTiFF—P etitioner 

versus 

BHOIjU MAL — Decree-holder — 

Respondent. 

JJcvi’sjctn—Cii’ii Pfoi'eilure Code (Art V oj 1908), s. 73 
(2) — Order of rateahle distribulion of j^idgincnt-dehtor’s 
assets aoionij rival dvcrccdioldrrs in execution of dec¬ 
ree. 

All order under section 73 (2) of the Civil Procedure 
Code, 1908, that a certain decree-holder is or is not 
entitled to share rateably in the assets realized from 
the jiidgjneiit-dcbtor’s property is not open to revi¬ 
sion; it is immaterial whether the order has been 
actually carried out or not at the time of filing or 
hearing the revision. 

Parma Nand y. 2Iunicip(il Committee Lahore, 65 P. 
R. 1905; 130 P. L. R. 190.}; Piinjab Xationnl Bank v. 
Salamat Singh, 82 P. H. 1905; 190 P. L. R. 190.5 
and Pnjni Dirt V. Narain Singh, 12S P. R. 1903; 153 
P. W. R. 190r>, followed. 

The general policy of the law and the usual prac¬ 
tice of the Superior Courts is not to interfere on the 
revision side except in cases where the petitioner lias 
no otlier remedy or his only alternative remedy is so 
cumbrous or expensive that to refer him to it would 
be tantamount to denying him relief. 

A')dulln V. Amir-ud-bin, 70 P. R. 1902, relied 
upon. 

Petition, under section 70 (1) (a) and (5) 
of Act XVII[ of 1884, as amended by Act 
XXV of 1899, for revision of the order of the 
District Judge, Amritsar, dated 2nd April 
1910, ordering the rateable distribution of the 
sale money. 

Mr. Nnnr? Lai, for the Petitioner. 

Rai Bahadur Lala Sukh Dial, for Bholu 
Mai, and Lala Hukam Ghand, for Jagan Nath, 
Respondent, 

JUDGMENT.—The facta are fully stated 
in the order of the learned District Judge. 
Rai Bahadur Sukh Dyal raises a preliminary 
objection that this Court should not interfere 
on revision because the petitioner will have 
a separate remedy under section 73. He 
quotes Parma Auncf v. Municipal Committee^ 
Lahore (1) and Pan)ah National Bank v. 
Salamat Singh (2) and Fazal Din v. Narain 
Singh (3). 

Mr. Nand Lai objects that section 73 (2) 
is not applicable because the money has not 
yet been paid out to the various claimants. 

He attempts to distinguish Fazal Din v 

(1) 65 P. R. 1905;130 P. L. R. 1905. 

(2) 82 P. R. 1905; 199 P. L. R. 105. 

(.3) 163 P. W. R. 1906; 128 P. R. 1906. 
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KALAVTANTI V . BUEHAN, 

Narain Singh (3) on the ground that the 
District Judge in the present case has not 
yet calculated and specified what sum each 
of the rival decree-holders should receive. 
This is only because proceedings have been 
stayed by this Court pending decision of this 
application. As soon as the records go hack, 
the money will, no doubt, he disbribated and 
then petitioner can pursue the remedy afford¬ 
ed by seebioQ 70 (2), t'.e., sue the respondents 
for refund. 

Mr. Nand Lai also urges that the District 
Judge has acted with material irregularity 
and also without jurisdictioa. Granting that 
this is so, this application for revision might 
succeed on the merits if 1 were to eutertaia 
it, but this does not touch the preliminary 
ohjeotioD, which is that this Court should not 
interfere on revision because the petitioner 
has another remedy. As has been pointed 
out in Ablulla v. Amir-ud-Din (4), the 
general policy of the law and the usual 
practice of the Superior Courts is not to 
interfere on the revision side, except in cases 
where the petitioner has no other remedy or 
where his only alternative remedy is so 
cumbrous or expensive that to refer him to 
it would he tantamouut to denying him 
relief. In the present case, 1 also note that 
any decision of this application on the merits 
would still, so far as i can see, leave it open 
to the party aggrieved to bring a regular 
suit. 

1 dismiss this application, hut as it has 
not been heard on the merits, I pass no 
order as to costs. 

Petition dismissed, 

(4) 76 P. R. 1902. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1254 of 1911. 

February 20, 1912. 

Present'. —Mr. Justice Johnstone. 
Musammat KALAWATI—Defendant^— 

Appellant 

versus 

BUXEAN— Plaintiff—Rbspondbst. 

Restitution of conjugal rights—Hindu girl rruirrUd 
during minority"—Refusal to consummate marriage. 


INOUN OASEB. 


255 


Vol. XV11] 

KALiWANTI V. DUKHAN. 

A Uittdu givl was married while under tho ago of 
puberty, bub did not nouompany her husband to 
iua liouse aud thoro was no uoiuibitabion botwuon thu 
parties. On arriving at puborty, tlio girl rofused to 
oousummato tho mavriago: 

Held, tiiab tho girl should bo allowod froedoia of 
ohoioo and the husband was nub onbitlod to a docroo 
for restitution of conjugal rights. 

Seoood appeal from the order of the 
Divisional Judge, Hoshiarpur Division, dated 
the 4bh August 1911, reversing that of the 
Distriot Judge, Kangra District dated the 
8bh May 1911, dismissing plaintiff’s claim. 

Rai Bahadur Bakhshi Sohan Lai, for the 
Appellant. 

Bakhshi Te'e Ghand, for the Respondent. 

JUDGMENT.—Neither party comes very 
well out of this case. The suit was one for 
restitution of conjugal rights as regard.s 
defendant No. 1 and an injunction as regards 
the other two defendants. The first Court 
held that the plaintiff’s story was highly 
unsatisfactory ; that he had not produced 
evidence which really elucidates facts ; 
and that it is not detinitely proved 
that plaintiff was married to defendant 
No. 1. The lower Appellate Court, however, 
decided that the foctwn of marriage was 
clear and that there was no sueBciect reason 
for refusing a decree on the ground that 
there might have been some bad faith in 
connection with the reciprocal marriage 
spoken of by the parties. A decree having 
been thus passed in favour of plaintiff, 
defendant No. 1 again comes up to this 
Court, and, in ray opinion, her appeal must 
succeed. 

I have heard arguments and have 
carefully considered the evidence in the 
case. There can be no doubt that the 
plaintiff is a man whose word is not to be 
trusted at all. In his plaint, he pre¬ 
varicates. In the original plaint, he stated 
that the girl’s age was 18 at marriage and 
that she lived with him for a month after 
wedding. In his amended plaint, he repeats 
his other allegations but puts the girl s 
age at marriage of 14 ; and on the day 
after the presentation of that plaint, he 
stated orally that defendant No. 1 lived with 
him for six months after the marriage, 
which took place four years previously, and 
also six mouths during the past year. Now, 
it seems to me on reading the evidence that 
the marriage ceremony did undoubtedly 


take place; but I entirely disbelieve the 
evidence to the effect that the girl after that 
took up her abode with the plaintiff. The 
evidence of Jaimal, Lambardar, is very 
important. It appears quite certain from 
that evidence and from otlior indications in 
the case that immediately tlie marriage 
ceremonies had been performed, a question 
arose about payment of a sum of money 
and 1 am satistied that because of this 
dispute, the girl, who is said to have been 
living witli her husband, returned to her 
own liome with her mother. This is a 
reasonable inference from the evidence of 
Jaimal, Lambardar, and it is expressly stated 
by Atru, Chowkidnr, witness forlthe plaintiff. 
No doubt, there is some evidence of co¬ 
habitation, but I do not believe it at all. 
The girl herself denies the marriage and so 
does her mother. This, of course, is one of 
those foolish statements that people make 
in order to defeat the opposite party ; and 
ray opinion, therefore, is that the marriage 
took place but that no cohabitation followed. 

It seems to me also that the girl must 
have been under the age of. puberty at the 
time of marriage and that this in itself 
was the main reason why the girl did not 
accompany her husband to his house. Now, 
the girl having arrived at puberty, refuses 
to consummate the marriage. In these 
circumstances, this Court ordinarily allows 
the girl freedom of choice. It seems to 
me, therefore, that in the peculiar cir¬ 
cumstances of the case, the plaintiff was not 
entitled to a decree at all. 

For these reasons, I accept this appeal, 
set aside the decree given by the lower 
Appellate Court and dismiss the plaintiff’s 
suit; but, in the circumstances, I direct that 
the parties do pay their own costs through¬ 
out. 

Appeal accepted. 
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MADRAS HIGH COURT. 

Originao Oipil Appeal No. 44 of 1910. 

.September 4, 191*2, 

PresentiSiv Ralph Bensoti, Kt., Olfg. Chief 
lastice. and Mr. Justice Sankaran Nair. 
The ANGLO-INDIAN TRADING Co. Lr. 

—Appellants 
versus 

GERALD FRANK BRIBRLi'— 

Respondent. 

Coymdcrniion-Contrurt of mnno.jenicnr—yo pcr^ 
sonnl linbilit<j~Con:^iil<rrtdion for contract cannot he 

con^idernlwn for later pro-note. 

One S ami tlie defemlant obiaiiietl a man^'anese 
concession in Mysore and atrroed to admit E. to 
•L share of tho protits arisini,' thereltom. In consi¬ 
deration thereof, E. caused tlic jdaintiff Company to 
undertake the tnauagcinent and develoi)ment of tlio 
I'iHits comprised in the said business and to linance 
the concern. The sums so advanced were to bear 
interest at 2 per cent, above the current Bank of 
Madras rate and were to bo paid or deducted from 
the sale-proceeds of tlic ore as disposed of or ship¬ 
ped. The plai.itiff Company were also eulitled by 
way of remuneration to a commission. Tlie Company 
found after some time tliat tlie mines were not work- 
iiio- profitably and refused to make any further ad- 
rauce. E , wlio was really the plaintiff Company, rc- 
presented to the defendant that he was bound to pay 
to tlie plaintiff Company a share of the monies alleged 
to be due to the Company and the defendant execut¬ 
ed the suit promissory-note: 

Held (l) that there was no consideration for the 
promissory-note because under the agreement there 
ivas no personal Uabilityou the part of the members 

to pay to the plaintiff Company the monies advanced 
b it 

^(2) that the plaintiff Company did not make 
any advance on account of any loquest made by the 
defendant but only made an advance in cjusidoratiou 
of the previous agreemeut aud that the advance could 
not bo treated as consideration for the promissory- 
note also. 

Appeal from the jadgment and decree of 
the Hon’ble Mr. Justice Wallis, dated the 
27th day of September, 1910 in the Ordinary 
Original Civil Judicature of the High Court 
and made in Suit No. 66 of 1909: The 
Anglo-Indian Trading Company Limited v. 
Gerald Frank Brierly, 8 Ind. Cas. 302; (1910) 
1 M. W. N. 618; 9 M. L. T. 17. 

Messrs. Grant oticE GreatoreXy foe the Appel* 

lants. , T» j 

Messrs. Short and Bewes, for the Respond* 

ent. 

JUDGMENT.— The suit is brought by 
the plaintiff, the Anglo-Indian Trading 
Company, to recover a sum of money due 
on a promissory note. The defendant 


pleaded that there was no consideration. The 
admitted facts are these ; one Mr. Subba 
How and the defendant bad obtained a 
manganese concession in Mysore and they 
agreed to admit Mr, W. J. Bales to a share 
of the pto6t3 arising from this concern. In 
consideration thereof, Mr. Bales caused the 
Anglo-Indian Trading Company to undertake 
the management and development of the 
rights comprised in the said license and to 
finance the concern. The Company agreed 
to advance the monies required from time 
to time for working, prospecting, mining and 
developing the lands comprised in that 
license and also all monies for kist and 
other purposes. They promised also to 
maintain proper books of account, and it was 
further stipulated in the agreement entered 
into between the Anglo-Indian Trading 
Company on the one hand and Subba Row, 
Brierly and Bales on the other, “ that all 
sums so paid or advanced by the said 
Anglo-Indian Trading Company, Limited, 
as aforesaid, shall bear interest at 2 per 
cent, above the current Bank of Madras rate 
for the time being and shall be taken to 
account monthly and be paid or deducted 
from the sale-proceeds of the ores as dis¬ 
posed of or shipped. The said Anglo- 
Indian Trading Company, Limited, shall be 
entitled by way of remuneration for their 
services to a commission of ono rupee per 
ton of ore despatched from the Thasa- 
rapalle Railway Station, and shall be 
paid immediately after shipment.” The 
Company found, after working the mines 
for some time, that they were not profit¬ 
able and, therefore, closed the concern and 
refused to make any further advance. 
Mr. Bales, who was really the Anglo- 
Indian Trading Company, represented to 
the defendant that he was bound to pay 
to the Anglo-Indian Trading Company a 
share of the monies alleged to be due to 
the Company by him and he accordingly 
executed the promissory-note on which the 
suit was now filed. Wallis, J., decided that 
the promissory-note had no consideration 
because, under the agreement, dated 17th 
February 1908, above referred to, there 
was no personal liability on the part of 
Subba Row, Brierly and Bales to pay to 
the plaintiff Company the monies advanc¬ 
ed by them. He also held that the pro- 
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missory-Qote oaanob be treated ia law a? 
the oonsideration for the monies advanced 
by the plaintiffs because each monies were 
advanced really in oonsideration of the agrree* 
ment of the 17th February 1903. On these 
grounds, he dismissed the suit. 

On appeal, it is contended that the 
learned Judge ie wrong on both these 
points. We are of opinion that the 
learned Judge is right. It was urged be¬ 
fore us that the learned Judge has failed 
to consider the stipulation in Exhibit I, 
which is styled an indeuture between 
Subba Row, Brierly and Eiles that the 
management of the mining, etc., of the 
lands comprised in the license was to be 
in the hands of the Anglo-Indian Trading 
Company in accordance with the agree¬ 
ment, Exhibit A above referred to, and 
*‘That in the event of monies being ad¬ 
vanced by the parties hereto or by any 
person or persons, compacy or companies 
on their behalf, the same shall be ac¬ 
counted for to or by the parties in the 
same proportion to which they are entitled 
to profits.” Now, the Anglo Indian Trad¬ 
ing Company, the plaintiff, was not a 
party to this agreement, Exhibit 1. The 
plaintiff is not bound by it and he canuot 
claim any rights under it. We may look 
at it, no doubt, to ascertain what the 
intention of the parties thereto was, but 
that intention had only reference to any 
mutual lights and obligations. Leaving 
this document, therefore, out of considera¬ 
tion, the intention of the parties as ex¬ 
pressed in Exhibit A seems to be per¬ 
fectly clear. The Anglo-Indian Trading 
Company had to find all the monies that 
were required and they were to take them 
back “from the sale-proceeds of the ores 
as disposed of or shipped and they were 
entitled to get a commission of one rupee 
per ton of ore despatched from the Rail¬ 
way Station. It seems to us quite clear 
that there was no intention to impose any 
personal liability on any of the parties and 
the probabilities also are in favour of that 
conclusion. Mr. Eales, besides being really 
the Anglo-Indian Trading Company, was also 
a partner with others, t.e., Subba Row 
and Brierly, and if there is no personal 
obligation imposed upon him, there is 
no reason to suppose that it was in¬ 


tended that the others were to be personally 
liable. 

Wa agree with the learned Judge also 
in his decision that the Anglo-Indian 
Trading Company did not make any 
advaaos on account of any regueit made 
by the defendant aud Subba R>w. They 
made such advances in consideration of 
the agreement of the 17tli Eebruary 1908. 
We agree with him, therefore, that it can¬ 
not be treated as onsideration for this 
promissory-note. 

For these reasons, we dismiss the appeal 
with costs. 

Appeal dismssed. 


OALOCrrA HIGH COURT. 

SscoND Civ/L Appeal No. 2S>1 op 1999, 

August 12, 1912. 

Present :—Sir Ashutosh Mookerjee, Kr., 
Judge, and Mr. Justice Baaehcroft. 
KULiDA PROSAD PANDEr and 

OTHERS —PlAINTIPPS—AppELC.4NT3 

versus 

HARTPADA OHATrOPADErAA'A and 
OTH sas—D2 pb«oant3—Respondents. 

Hindu, Luo —Joint Mibakshara/awiiy—-Conuer^ton of 
one member to Christianiti/, effect of—Migration from 
Ouih to Brnyal—Presfimption of carnjing succession 
laws —Conversion not to affect right oj inheritance—' 
Family ceases to be joint —Separation of one cO'pircener 
—No presumption that others remain united—Strict 
proof. 

When a porsoii ini^ratse from Oa Ih to Banzai, 
the presurapbion is that lio carries with him *the 
laws and easterns as to succession and family 
relations prevailing in Oadh. 

Parbati Kum'iri v. Jagadts Chunder, 29 C. 433* 29 I, 
A. 82 (P. C.)j 4 Bom. L. R. 335j C C. W. N. 490, relied 
upon. 

This presumption may be rebutted by proof that 
the family has adopted the law aud usage of Bengal. 

Sarendra Nath v. Hirain-ime, 12 M. I. A- 81; 1 B. 
L. R. (P.O ) 20; 10 W. R.(P.C.l 35; Qovind Chandra t. 
JtaiAa isfo, 3L A. 477} 6 A. L. J. 591; 3 Ind. Cas. 
0)3; and Jagan7iath V. Nnrayart, Si B. 553; 12 Bom. 
L. R. 545; 7 Ind. Cas. 459, followed. 

If ono member of a joint Mitakshara family con¬ 
verted to Christianity, such conversion does not inflict 
on him forfeiture of rights or property or impair or 
affect iu any way any right of inheritance. He re¬ 
tains his interest in the ancestral property. But tha 
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fainiiy ceases to Ik' a joinc HmkIii family. 

He become.-^, iipoi) lii.s coii^'ersion to Christianity, at 
oneo severer! from the family, and the Tflmlu Law 
ceases to liave any coiitiimini' obligatory force upon 
him. Ho continues to hold the property as joint 
owner. 

Tliere may l)e no presinnption that when one co» 
parcener separated from the otiiors, the latter re* 
miiitied united; tliu separation of one may bo a vir¬ 
tual se))iiration of all, and, in this sense, where it is 
asserted that the romaining members remained 
united or ajrrced to re-unitc, the fact has to be 
established from all the circumstances of the case. 

Appeal from the decree of the District 
.Tudge of Bankura, date! the 27th August 
1909, cintirming that of the Subordinate 
Judge of B inkura. dated the 29th June 1908. 

Babus Golnp Ghnn lra Snrkar and Dwarka 
Nnth M.itter, for the Appellants. 

Babus H'lrendra Narayin Mitter and SatU 
Qhandra Mukherjee, for the Respondents. 

JUDGMENT.—The subject-matter of this 
litigation is aucsstral immoveable property, 
owned at one time by a Hindu family of which 
one Amrita Lai Faudey was the head. The 
father of Amrita Lai Pandey, originally 
resident in Oudh.in 1557, migrated to Bengal, 
where he continued to live with his family 
in the District of Bankura, and acquired the 
properties now in dispute which passed after 
his death to his son. Amrita Lai had eight 
sons, of whom two, the husbands of the 
eighth and ninth defendants, respectively, 
died in his life-time in 1880 and 18:3. Three 
other sons, the first and second plaintiffs and 
the fifth defendant, embraced the Christian 
faith; the first plaintiff became a convert in 
1890, the second plaintiff in 1896, and the 
fifth defendant in 1904). On the 19th March 
1900, Amrita Lai transferred the disputed 
property for a sum of Rs. 2,000 to the first 
four defendants, and he was joined in the 
execution of the conveyance by three of his 
sons, the fifth, sixth and seventh defendants. 
Amrita Lai died on the 26th December 1900. 
The third plaintiff, one of the sons of Amrita 
Lai, attained majority in 1905. On the 19th 
Maich 1907, the plaintiffs, the three sons of 
Amrita Lai, who bad not joined him in the 
conveyance and of whom two were Christian 
at the time of the transfer while the other 
was and is still a Hindu, commenced the pre¬ 
sent action for a declaration that the transfer 
was not operative against them in respect of 
a three-sevenths share of the property, and 
for recovery of possession and mesne profits. 
,The ! Wintiffs founded their claim on the 


assumption that the transfer had been effected 
for the satisfaction of illegal and immoral 
debts of their father, which they would not 
otherwise ba presumably liable to satisfy 
out of their share of the ancestral property. 
The purchasers defendants contested the 
claim and alleged that the plaintiffs, who had 
embraced Christianity, had lost all interest 
in the ancestral property, that the other 
plaintiff who was still a Hindu was liable to 
satisfy the debt, and that in any event bis 
claim was barred by limitation as he had 
attained majority in 1902 and had failed to 
obtain cancellation of the conveyance within 
three years thereof. The Courts below have 
concurrently dismissed the suit. They have 
found that the debts sati.sfied by the considera¬ 
tion for the conveyance were neither illegal 
nor immoral, and that, consequently, the 
father could make a valid aliention of the 
ancestral property for tUe discharge of tho.se 
debts. The plaintiffs have appealed to this' 
Court and on their behalf the decision of the 
District Judge has been assailed on two 
grounds, namely, that the two plaintiffs, 
who had embraced Christianity during the 
life-time of their father, had, by reason of 
their conversion to the Christian faith, ceased 
to be members of a joint Hindu family and 
were, consequently, not liable to satisfy any 
debts incurred by their father; and, secondly^ 
that the effect of the conversion of the first 
two plaintiffs to Christianity, was a complete 
dissolution of the family, and, that, from 
this point of view, it was not competent to 
Amrita Lai to alienate the share of the third 
plaintiff who did not join him in the convey¬ 
ance and could not do so as he was an infant 
at the time. These positions have been 
controverted on bahalf of the respondents as 
unsound in law, and it has farther been 
suggested that the plaintiffs have sought to 
put forward a case inconsistent with that set 
out in the plaint, though it has not been 
disputed that it is in some measure conform¬ 
able to the position taken up by the de¬ 
fendants in their written statement. Before 
we deal with the questions argued at the 
Bar, it is necessary to premise that the family 
must be taken, before the conversion of the 
first plaintiff to Christianity, to have been 
governed by the Mitakskara law. When the 
grandfather of the plaintiffs migrated from 
Oudh to Bengal, the presumption is that he 
carried with him the laws and customs as to 
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SQOcessiOQ and family relation prevailing* in 
bhe Province from which he o^rae: Parbati 
Kuman y. Jagadts Ohundcr (1). This pre- 
aumption might have been, but hoa not been, 
rebutted by proof that the family has adopted 
thelaw and usage of the place to whioh it has 
migrated: Stirc>idfa Nat/i v. Riramnnee (2), 
Qobind Chandra v. Hadha Kristoi:^), Jagannath' 
V. iVuruj/an(4). We start, therefore, with the 
position that, in 1990, there was a Hindu 
family, consisting of Ararita Lai Pandey and 
his six sons, and owning immoveable property 
which haddescended from the father of Amrita 
Lai. InlS O, one of the sons of Amrita Lai, 
the fiist plaintiff Kulada Prosad, became a 
convert to Christianity. What was the legal 
effect of this incident upon the family and 
upon the rights of Kulada Prosad himself? 
In so far as the latter question is concerned, 
it is cltar that under the Caste Disabilities 
Reraoval Act (XXI of 1850), the con¬ 
version did not indict on him forfeiture of 
rights or property or impair or affect in any 
way any right of inheritance. The inference 
is, therefore, irresistible that, notwithstanding 
his conversion, the drst plaintiff retained his 
interest it» the ancestral property. In so far 
as the question of the status of the family is 
concerned, it is equally indisputable that it 
ceased to be a joint Hindu Mitakshara famils’^. 
This position has not been seriously con¬ 
troverted; but it has been ingeniously argued 
that, notwithstanding the conversion of one 
of the members to Christianity, they con¬ 
tinued to hold the ancestral property subject 
to the operation of the rule of survivorship 
and of the principle which imposes a pious 
obligation on a Hindu son to pay bis father’s 
debts. This view, in our opinion, is opposed 
to the decision of the Judicial Committee iti 
Abraham v. Abraham (5), where Lord Kings- 
down, referring to the position of a mem¬ 
ber of a Hindu family who has become a 
convert to Christianity, observed as follows : 

He becomes at once severed from the family 
and is regarded by them as an outcast. The 
tie which bound the family together is, so far 
as he is concerned, not only loosened but 

(1) 29 0.433; 29 1. A. 82 (P. COj 4 Bom. L. R. 305; 

6 0. W. N. 490. 

(2) 12 BI. I. A. 81; I B. L. R. (P. C.) 26; 10 W. R. 
(P. C.) 35. 

C3) 31 A. 477; e A. I.. J. 591; 3 lud. Cas. 503. 

(4) 34 B. 653; 12 Bom. L. R. 545; 7 Ind. Cas. 469. 

(5) 9 M. I. A. 195 at p. 241; 1 W. B. (P, C.) 1. 


dissolved. The obligations consequent upon 
and connected with the tie must be dis¬ 
solved with it. Paroenership may be pub 
an end to by a severance effected by 
partition; it must equally be put an end 
to by severance which the Hindu Law 
recognises and creates. Upon the con¬ 
version of a Hindu to Christianity, the Hindu 
Law ceases to have any continuing obligatory 
force upon the convert. He may renounce 
t he old law by which he was bound, as he has 
renounced his old religion, or, if he thinks 
fit, he may abide by the old law, notwith¬ 
standing he has renounced the old religion.” 
Stress, however, has been laid by the 
respondents upon the concluding sentence of 
this passage, and it has been argued that a 
Hindu family converted to Christianity may 
continue to be joint even after conversion, and 
if the fact be established, effect will be given 
to it. In support of this position, reference 
has been made to Francis Qhosal Vi Oahri 
Qhosal (d). This doctrine, even if it be 
assumed to be well founded, is of no assist¬ 
ance to the respondents; but it is worthy of 
note that there is divergence of judicial opi¬ 
nion on the subject: Tellis v. Saldinha (7), 
Here the whole family was not converted to 
Christianity, and this circumstance differen¬ 
tiates the present case from Jalbhai v. Louis 
Manoel (S) and Lastings v. Qonsdies (9). If 
all the members of the family had become 
Christians, the position might possibly have 
been supported that, notwithstanding con¬ 
version, they adhered to the old law, and 
that, consequently, the rights of co-parcener- 
ship were not affected by their renunciation 
of the old religion. In the present case, 
such a theory cannot possibly be maintained ; 
one of the members renounced the old 
religion, the others continued their adherence 
to the ancestral faith. If the family is 
deemed to have continued as a joint family 
with right of survivorship among the co¬ 
parceners, it could only have been by common 
consent of all the members ; but there is no 
indication that the members of the family 
had, or indeed could have, any such intention. 
We must hold, then, that the fir.st plaintiff, 
upon his conversion to Christianity, became 
at once severed from the family, and this 
view is supported by the cases of Qovind 

(6) 31 B. 25; 8 Bom. L. R. 77U. 

t7) 10 M. 69. 

(8) 19 B. 680 at p. 687. 

(9) 23 B. 539 at p. 543. 
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Kri'ihna v. Ahthd QuaiiijH'n (10) and Khunni 
V. Gobind K/'ishna (11), wheie their 
Lordshipgof the Judicial Committee reversed 
the decision in Gobind Krishu'i v. Khunni 
Lill (12). In so far, therefore, as the first 
plaintiff is concerned, he is not bound by 
the conveyance of the 19i.h March 1900, 
and it is inoperative in respect of what was 
his share in ancestral property in 1390. 
His claim to recover possession thereof 
is also plainly not barred by limitation. 
Dy reason of his conversion, he ceased to 
be a member of the joint Hindu family, 
but tlienceforward he continued to hold the 
property as joint owner. There is no 
evidence of his exclusion or assertion of 
hostile title against him, such as is essential 
to constitute adverse possession between co¬ 
owners, JogcrAra Nath v. Baldea Das (13), 
before the conveyance of the 19th March 
1900, when his father professed to deal 
with the property, though he was not com¬ 
petent to do so under the law. No question 
of limitation, therefore, arises, as the suit 
has been commenced within twelve years 
from the date of the conveyance The 
first plaintiff is thus entitled to recover 
posses.sion of an one seventh share of the 
property on the ba.sis that in 1890, upon 
the dissolution of the family which consisted 
at the time of Amrita Lai and his six sons, 
the plaintiff became entitled to such share. 

We next proceed to consider the case of 
the second plaintiff who became a convert 
to Christianity in 189G. U has been con¬ 
tended on behalf of the appellant that 

plaintiff became a convert in 
1890, the legal effect was not merely his 
severance from the rest of the family but 
a complete dissolution of the entire family 
and that from (hat lime onwards, all the 
members must be taken in law to have been 

no longer members of the joint family, In 

support of this proposition, referencs has been 
made to the decision of their Lordships of 
the Judical Committee in the cases of Ram 
Pershad v. Lak^nti Koer (U), Bala Bu,c v. 
(10) 2ry A. o46: (1903) A. W V 



(12) 29 A. 4S7;4 A. L. J. 365; AWN iKt 

(13) 35 a 961; 12 C. W. N. iVe a L. J? 735 


Rukhmabai (15), and Balkishen v. Ram 
Nat'din (16). These cases are, in onr 
opinion, distinguishable and are of no 
assistance to the appellants. No doubt, 
there may be no presumption that when 
one CO.parcener separates from the others, 
the latter remain united ; the separation of 
one may be a virtual separation of all, 
and, in this sense, where it is asserted 
that the remaining members remained 
united or agreed to re-unite, the fact has 
to be established from all the circumstances 
of the case. In the case before ns, the 
inference is irresistible that after the con¬ 
version of the first plaintiff to Christianity 
in 1890, the remaining members continued 
to form a joint Hindu family. In 18.96, 
therefore, when the second plaintiff Gopesh- 
war embraced Christianity, he ceased to 
be a member of the joint family, and it 
became thereafter incompetent to his father 
to alienate his one.seventh share by the 
conveyance of the 19th March 1900. The 
second plaintiff is thus not bonnd by that 
conveyance, and, so far as he is concerned, 
no question of limitation arises, because his 
severance from the family took place within 
twelve years of the commencement of the 
suit. But a question of considerable nicety 
arises as to the terms, if any, subject to 
which he should be allowed to recover his 
share of the property. The debts, for the 
satisfaction whereof the conveyance was 
executed, were in part inenrred on the 18bh 
March 1892, and 3rd August 1895, under 
mortgage-bonds executed by his father 
Amrita Lai. When in 1896 he became a 
convert to Christianity, he was liable to 
satisfy these debts, some of which in fact 
were charged upon the ancestral property. 
Consequently, be may, in our opinion, be 
justly called upon to bear a share of these 
debts. Reliance, however, has been placed 
by the appellants upon the oases of Krishna* 
sami V. Ramaaami (17) and Rathnar. Aiyana* 
chariar (18), to show that it is not open to 
a Hiodu father to deal with the property 
of his divided son so as to bind the latter, 

(15) 30 C. 725; 301. A. 130; 5 Bom. L. B. 4S2j 7 0. 
W. N. 642. 

(16) 30 C, 738; 30 1. A. 139; 6 Bom. L. R. 46; 7 0. 
W. N.578. 

(17) 22 M. 519. 

(18) 18 JI. L. J. 599i 4 M. L. T, 377. 
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even tboagrli it be in reepeot of an anteoedent 
debt. This doctrine, if it be assumed to be 
well founded, is, as is explained in the first of 
the oases mentioned, subjeot to the important 
cinalifioation that the severanoo had not been 
made with a view to defraud or delay 
creditors. It is further worthy of note that 
the case of Ktishnasami v. Ratnasami (17) 
was distinguished in Raniachandra v. 
dayij-i (19). lu the case before us, we are 
clearly of opinion that the plaintiff ought 
not to be allowed to recover his one^seventh 
share of the property except upon payment 
of a proportionate share of the debts due 
under the bonds of the ISth March 1892 
and 8rd August 1895 and of other debts 
which could be recovered by sale of his share 
of the ancestral property at the time of 
his conversion in 1896. This amount wo 
have approximately determined to be Rs. 210. 
The second plaintiff is entitled to a decree on 
these terms. 

We have finally to consider the case of 
the third plaintiff. He is plainly not 
entitled to any assistance from the Court. 
The theory that in 1890 or 1896, there was 
a complete disruption of the family and 
each member continued thereafter to live as 
a separate unit, has already been found 
unsustainable. Amrita Lai, therefore, was 
competent in 1900 to alienate the ancestral 
property in his hands, not merely in respect 
of his own Interest but also that of his sons 
other than the first two plaintiffs. The third 
plaintiff mnst, conseciuently, be deemed bound 
by the conveyance of 1900. 

It is worthy of note that an objection as 
to misjoinder of causes of action might pos* 
sibly have been taken in the Court of 
first instance, if the case had been presented 
iu that Court from the point of view 
developed here. No such objection, however, 
was taken, and it is obvious that the parties 
have not been prejudiced by the frame of 
the suit ; consequently, as explained in the 
case of Sarala Sundarl v. Srada Prasad (20), 
effect could not be given to the objection 
of misjoinder even if it had been urged 
before us. 

The result is that this appeal is allowed 
and the decreesof the Courts below discharged. 
The first plaintiff will have a decree for 

(19) 24 M. 656. 

(20) 2 0. h. J, 602. 


possossiou of one-seveiith share of the dis- 
puted property with mesne profits only 
from the date of tlie suit, tlie amount to be 
deberminei by a supplementary proceeding 
in the Court of first instancs. The second 
plaintiff will similarly have a decree for one- 
seventh share of the property with mesne 
profits from the date of the suit ; buf-, in his 
case, the amount of mesne profits will bo 
reduced by R^. 210 wliich, we have held, is 
payable by him to the contesting defendants. 
The claim of the third plaintiff will stand 
dismissed. Under the circumstances, we 
direct all the parties to bear their own costs 
of this litigation in all the Courts. 

Appe-xl 


MADRAS HIGH COURT. 

Appeals Nos. 215 of 1907 and 22 of 1905 
AND Civil Mi^osll\nrddi PritmoN No. 519 

OF 1909. 

August 23, 1912. 

Present-. —Mr. Justice Miller and 

Mr. Justice Abdur Rahim. 

In Appsal No. 215 of 1907. 

NARAYANASAMt AlYAR-AppsoLiNT 

tersus 

JANAKI AMMAL and ANOxasit — 

RsSPONDEM'j. 

In Appeal No. 22 of 1901 
JANAKI AMMAL —Appellant 

versus 

NARAYANASAMI AlYAR and another— 

Respondents. 

In C. M. P. No. 619 of 1909 
NARAYANASAMI AIFAR —Petitioner 

versus 

JANAKI AMMAL and another— 

Respondent,3, 

mnniifier prodnctio)! oj accounts hy — 

WheOier evidence of dishonesty — Receiver. 

The late production of accounts and docuineats by 
the manager of an estate is not sufficient evidence 
of dishonest dealing with the estate to warrant tlio 
appointment of a Ileccivcr. 

Ol/tlcrt—The High Court will nob deal with any 
material which was nob befora the original Court. 

Appeals against the decree of the Subordi¬ 
nate Judge of Mayavaram ab Kurabakonam, 
in Original Suit No. 30 of 1907. 

C. M. P. No. 519 Cl’ 1909, 

Petition praying that, for the reasons 
set forth in the affidavit filed therewith, 
the High Court may be pleased to admit 
the account-book filed by the 1st respond¬ 
ent -in this Court as Receiver on the I6th 
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November 1908, as a.iditional evidence in 
Appeal No. 215 of 1907 on the file of this 
Court. 

^fr. T. ]?. Uamarhandra L/f-r, for the Appel¬ 
lant. 

Mr. K. Sriii/va-m hjengar, for the Respond¬ 
ents. 

JUDGMENT. 

Appeal No. 215 of 1907 and Civil Mis¬ 
cellaneous Petition No. 519 of 1909.—The 
principal ground on which the appellant 
asks us to appoint a Receiver in this case is 
the gift of Rs. 10,000 by the Ist defendant, 
the widow in possession, to the 2nd defen¬ 
dant, her mother-in-law. We are, however, 
of opinion that, in the circumstances in 
which that gift was made, we ought not to 
consider it a ground for depriving the first 
defendant of the control of the securities 
and investnaent which she inherited from 
her husband. We agree with the Sub- 
ordinate Judge that she made the gift 
under pressure as the then beat apparent 
way of securing possession of the documents, 
many of them unregistered, which formed a 
considerable part of the estate. These 
documents were, it is clear, in the possession 
of the 2Dd defendant and her son-in-law 
V. Ramaswami Iyer with or without the 
knowledge of the 1st defendant’s relations. 
Exhibit M indicates that on the 11th of 
August, the lat defendant knew that the 
2nd defendant or Ramaswami Iyer or both 
were attempting to collect outstandings and 
shortly afterwards, on 17ih August, the 
complaint of theft of documents was pre¬ 
pared. Whether that complaint wss bDrne 
out or false, that is to say, whether or not 
Ramaswami Iyer or 2nd defendant had 
taken possession of the documents with the 
knowledge of the first defendant and her 
father,Or, as the lat defendantalleges, without 
their knowledge, its principal aim and object 
was the recovery of the documents which 
the 2nd defendant and her son-in-law were 
bolding, apparently, in the hope of securing 
a satisfactory provision for the 2nd defen¬ 
dant and effecting the adoption by the Ist 
defendant of the plaintiff’s son, an adoption 
on which the evidence indicates the 2ud 
defendant had set her heart. It is necessary 

to examine the evidence of the negotiations 
which followed immediately on the threat of 
criminal proceedings. The 2nd defendant’s 
aon-in-lq,w in the end agreed to restore the 


docnmenta, if some land and Rs. 10,000 
were provided for the 2Qd defendant and 
the idea of the adoption appears to have 
been dropped at any rate for the time. The 
Subordinate Judge was justified on this 
evidence in coming to the conclusion that 
the payment of Rs. 10,000 or the agreement 
to pay it—for the 1st defendant afterwards 
tried to stop payment (Exhibit D) bat 
failed—was not an act involving a dis¬ 
qualification for ibe management of the 
estate. The 1st defendant was at the time 
19 years of age and her father and brother- 
in-law made an arrangement which at the 
time, no doubt, seemed forced upon them and 
possibly was better than leaving the docu¬ 
ments in the hands of the 2nd defendant 
and her son-in-law. Of the other grounds 
dealt with by the Subordinate Judge, 
only one, the sale of paddy, was touched on 
in t>he argument, and we are not satisfied 
that the sales of paddy have not been pro¬ 
perly accounted for. Mr. Ramacbandra 
Iyer strongly urged on us that a Receiver 
ought to be appoifited because the first 
defendant’s brother-in-law who was manag¬ 
ing her affairs did not produce, till a late 
stage of the suit, the documents and 
accounts which would show the extent of 
outstanding debis due to the estate. This, he 
urged, showed that the estate is not being 
honestly managed and he pointed to the 
difference between the estimate of outstand¬ 
ings given in the written statement 
(Rs. 45,000) and that given by the witnesses 
at different times ; he also drew our attention 
to a list made by himself from the accounts 
and docuraeota in the suit which showed 
that the amount should be about Rs. 67,000 
and claimed that these discrepancies are 
indications of dishonesty on the part of the 
Ist defendant’s agent. This part of the 
case, so far as it rests on the alleged under¬ 
statement of assets in the written statement 
and oral evidence, does not appear to have 
been pressed upon the Subordinate Judge, 
as it has now been put before us, and we 
do not think we can satisfactorily deal with 
it. On the evidence before the Subordinate 
Judge of facts as they stood at the date of 
the plaint, we should not be disposed to 
hold that any case for a Receiver has been 
made out, or that the amount of outstandings 
was deliberately suppressed or understated ; 

and, so far as the case U baaed on aUeg;a- 
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tioQS of misoondaot, evideuoed by aots dur- 
ioST the pendency of the suit and sab^equenb 
to its disposal durin? the pendency of the 
appeal, we do not think it desirable now to 
deal with any material which was not before 
the Subordinate Judgre ; and we do not take 
any evidence of such acts into consideration 
in disposing of the appeal or express opinion 
as to their effect. 

The evidence contains in different places 
various different estimates by different 
people: it is not said that any documents 
have been suppressed or that the list made 
out now by Mr. Ramachaudra Iyer is not 
exhaustive. In these circumstances, we do 
not think the late production of the accounts 
and documents affords sufficient evidence of 
dishonest dealing with the estate to warrant 
our taking the management out of the bauds 
of the widow. 

There is not sufficient ground for appoint, 
ing Receiver and we dismiss the appeal and 
the petition. 

There will be no order as bo costs. 

Appeal No. 22 op 190S.—The appeal attacks 
two declarations made in the decree of the 
Subordinate Judge : (1) a declaration that 
“the plaintiff is the next reversionary heir 
of the decmsed Rtraayyep” and (2) a de¬ 
claration that “the arrangement to pay 
Rs. 10,000 to the 2nd defendant by the Lsb 
defendant is not binding on the plaintiff. As 
to the first, we think it may remain in the 
decree. The question whether the plaintiff 
was entitled to sue as next reversionary heir 
of Ramayyar was fought out in the suit and 
much evidence taken: the Subordinate Judge 
decided it on the evidence and though the 
declaration asked for in the plaint was not 
essential and he might have dismissed the 
suit, yet the peculiar circumsta ices of this 
class of suits seem to make it not undesir¬ 
able that it should remain to prevent further 
litigation on the question between the plain¬ 
tiff and the Ist defendant, should the former 
find it necessary to attack again the latter’s 
management of the estate. The 2ad declara¬ 
tion was not asked for and appears to be of 
no practical value; it may be struck out. 

The decree of the Subordinate Judge will 
be modified. 

There will be no order as to costs. 

Decree mcdified. 



CALCUTTA IIIGIT COURT. 

ReqQLAH Civil Appeals Nos. i^52*l and 352*2 

ov 1PC9. 

July 23, 1912. 

Present'. —Sir Ashutosh Mookorjoe, Kt., 
Judge and Mr. Justice Holmwood. 
DINABANDHU NANDI—Plaintikf- 

Appellant 

versus 

MASHUDA KHATUN— Dependant- 

Respondent. 

Oiinniinn atl litoin— Non-nppenrancc of propnaod 
t^nardinu — PUuntiQ's duttj to ask Court to appoint 
giinrdinn — Decree oijuinst minor uot represented —/><rjvv; 
null and void —Transfer of Property Act fIF of 1SS2), 
s. 00— Personal decree ogninst jnortgngor—EsseuiinI 
elementH—Second personal decree not fohe made—Mori• 
gage, decree for sale and also personal decree—Not in 
conformity with Act, yet binding betiveon parties. 

Whore tho proposed ffuarclian of a minor clefeiKl in!/ 
doos not enter appearance, the plaintiff ought to ask 
tho (-'ourt to appoint one of its officers as giuiv 
dian ad litem.. If this is not done and tho minor is 
wholly unropresontod, a docroo made against Inm 
is absolutely null and void. 

Narsingh Narain v, Sheihh Jahi Misfry, 13 Tnd. Cas. 
414: 15 0, L. J. 3, roliod upon. 

Three essential elements must be ostabliAhecl before 
a decree under section 90 of the Transfer of Property 
Act can be obtained; namely, that though thoro 
has been a decree for sale and the mortgaged pro¬ 
perty has been exhausted thereunder, the sale-pro¬ 
ceeds have proved insufficient to pay the amount due 
to the plaintiff; scco/rl?!/, that the balance is legally 
recoverable from the mortgagor otherwise than out 
of the property sold, and, thirdly, that a personal 
decree has not previously been made. 

]‘urna Chandra v. Radha. Nath, 33 C. 867; 4 C. L, 
J. 141, relied upon. 

If the decree-holder has obtained a personal decree 
against the judgment-debtor, he cannot subsequently 
invite tho Court to repeat the operation already per¬ 
formed and thus obtain a second personal decree 
against the mortgagor. 

Dina Nathv. Bejoy Krishna, 7 0. W. N. 744 and 
Sadho Singh v. h^ahxraja of Benares, 29 A. 12j 3 A. 
L. J. fiOG: A. W. N. (1996), 251, followed. 

A mortgage-decree, which is nob merely tho usual 
decree for salo but also a personal decree against tho 
defendant mortgagor in the ovont of uon-satisfaotioii 
of tho mortgage dno.s by salo of tho mortgaged pro¬ 
perties, is not in strict conformity with the provisions 
of the Transfer of Property Act. 

T/il Behnry v. Jlabibar Rahtnan,2& C. 166; 3 C. W. N. 
8; Ram Ranjina v. Indrn Narayan, 33 0. 990; 10 O. 
W. N. 862; Dfimodnm v. Vyanhn, 31 B. 244; 8 Bom. L. 
'ii. \ 99 i Badri Das V. Inayat Khan, 22 A. 404 and 
Abhakke v. Krishnayya, 32 M. 534; 5 M. L. T. 246; 4 
Ind. Cas. 1120, followed. 

But such a decree is a good and valid decree as 
between the parties thereto. 

Bechu. Singh v. Bichharam Sahu, 1 Ind. Cas. 677} 10 
C. L. J. 91, relied upon. 
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An<l tlie dcoroe-boldcr, w}io lins obtained that dec¬ 
ree and has executed it, cannot bo permitted to turn 
round and rontend tliat tlic decree is inoperatiro and 
ask fora secoinl per.sonal decree a:'ain?fc tlie inort- 
gagoi*. 

Appeals from the decree of the Subordinate 
Judge of Burdwan, dated the 2lst December, 
1908. 

Babus Ham Chandra Mazumdar, Biraj 
Mohan Mojumdar, Atul Chandra Butt and 
Bejoy Krishna^ Bhattacharjee^ for the Appel¬ 
lant. 

Babu Joges Chandra Bey (for Babu Bam 
Charan Ultra) and Moulvi Nuruddin Ahmed, 
for the Respondent. 

JUDGMENT.^Thia is an appeal on behalf 
of the plaintiff against a decree in a mortgage 
suit whereby a decree previously made 
therein under section 90 of the Transfer of 
Property Act has been discharged. 

The plaintiff sued to enforce a mortgage 
security and obtained a decree on the 28th 
January 1897. This was not merely the 
usual decree for sale but also a personal 
decree against the defendant-mortgagor in 
the event of non-satisfaction of the mortgage 
dues by sale of the mortgage properties. 
That this decree was not in strict conformity 
with the provisions of the Transfer of Pro¬ 
perty Act is clear from a long series of 
judicial decisions: Lai Behary v. Habibur 
Bahman(l),Uaja RamRanjtn v. BidraNarayan 

(2), Damodara y. Vyanku (3), Badri Bus v 
Inayat Khan (■!) and Ahhakke y. Krishiayy 'i 
(5). The decree, for sale, was, however, 
repeatedly executed, and the mortgage pro¬ 
perties were exhausted. The decree-holder 
then proceeded, in one instauca at least, to 
execute the personal decree, apparently with¬ 
out objection on the part of the mortgager 
jjidgment-debtor. Thereafter, the judgment, 
debtor died. For some unexplained reason 
the decree-holder did not take any further 
steps to execute the decree he held; but at 
a time when an application for execution of 
that decree would have been successfully 
met by the plea of limitation, he applied 
under section 90 of the Transfer of Property 
Act for a personal decree against the infant 

representatives of the judgmeut-debtor, then 

(1) 26 C. 16Cj 3 C. W. N. 8. 

(2) 33 C. 990; 10 C. W. N. »62. 

(3) 31 B. 244; 8 Bom. L. R. 199. 

(4) 22 A. 404. 

(5) 32 M. 534; 5 HI. h- T. 246; 4 Ind. Oas. 1120. 


living under the protection of their maternal 
aunt. It is a matter for controversy between 
the parties, whether notice of this applioatiou 
was duly served upon the infanta and their 
proposed guardian as it ought to have been 
served, on the principle explained in Abdul 
Sattar v. Satija Bhushan Das (6). The Snbor- 
dinate Judge has found that the story of service 
of notice^is an invention; but it is nob necessary 
for our present purpose to pronounce any opi¬ 
nion upon that question, because even if we 
assume that the notice was duly served, it is 
obvious that the procesdiugs under section 90 
were wholly infructuoua as against the in¬ 
fants. The proposed guardian did not enter 
appearance, and did not accept the office of 
guardian. The result was that the infants, 
even if it be assumed that they were duly 
served, were not represented at the hearing, 
yet a decree under section 90 was made 
against them. They subsequently applied to 
the Court to cancel this decree as improperly 
made; this application was granted, and the 
decree was discharged. We are now invited 
to hold that the decree ought not to have 
been set aside. It is impossible, in our 
opinion, to accede to this contention. No 
effective steps were taken for the representa¬ 
tion of the infants in the proceeding under 
section 90, which was essentially a proceeding 
in a pending suit for a supplementary decree. 
Puma Chandra v. Badha Nath (7), Bahmai 
Karin y. Ablul Karatn (8). Where the 
proposed guardian did not enter appearance, 
the Court ought to have been asked by the 
plaintiff to appoint one of its officers as 
the guardian ad litem of the infants. 
This was not done and the infants were wholly 
unrepresented at the hearing of the applica¬ 
tion. That a decree, made under these cir¬ 
cumstances, is absolutely null and void, in so 
far as the infants are concerned, is clear from 
the case of Narsingh Narain y. Sheikh Jahi 
Uistry (9), where the earlier decisions on the 
point will be found analyzed and reviewed. 
This decree, which does not bind the infants 
and oaanot be executed against them, has, co.a* 
sequeutly, been very properly discharged. 
This ooncIuBion is sufficient for the disposal 
of the appeal. But, if the appeal be dismissed 
on this ground alone, the decree-holder will still 

(6) 35 C. 767. 

(7) 4C. L. J. 141; 33 0.867. 

(8) 6 0. L. J. 119; 34 0. 672; ll C. N. 674. 

(9) 15 0. h. J. 3; 13 Ittd. Gas. 414. 
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be free to revive his appUoation under section 
90 of the Transfer of Property Act and pro¬ 
ceed vrith it after he has taken steps for the 
proper representation of the infants. We are 
of opinion, however, that this litigration should 
not bo farther protracted, and we, therefore, 
proceed to esatnine the grounds raentioued iu 
the judgment of the Subordinate Judge. 

It has been argued on behalf of the decree- 
holder that as this mortgage-decree was not 
in conformity with the provisions of the 
Transfer of Property Act, it isopen to him to 
repudiate that decree and to ask for a personal 
decree against the judgment-debtor or his 
repreaeutatives in terms of section 90. This 
position is clearly untenable. The original dec¬ 
ree, though not strictly in conformity with the 
provisions of the Transfer of Property Act, 
is a good and valid decree as between the 
parties theretj: Bechu Singh v. B/rhliarani 
Sahu (10). At any rate, the decree-holder 
who has obtained that decree and has executed 
it, oaauot now be permitted to turn round and 
oontend that the decree is inoperative. 
It is further clear that the decree under sec-* 
tion 90 of the Transfer of Property Act cannot 
be made in the present case. As was pointed 
out in the case of Furna Gh'xnlra y. Rad'ia 
Haih (7), three essential elements must be 
oslablisbed before a decree under section 90 
can be obtained, namely, firsts that though 
there has been a decree for sale and the mort¬ 
gaged property has been exhausted thereunder, 
the sale-proceeds Lave proved insufficient to 
pay the amount due to the plaintiff; seconiUj, 
that the balance is legally recoverable from 
the mortgagor otherwise than out of the pro¬ 
perty sold; and, thirdlg^ that a personal decree 
has not previously been made. If the decree- 
holder has obtained a personal decree agatust 
the judgment-debtor, he ciunofc subsequently 
invite the Court to repeat the operation al¬ 
ready performed and thus obtain a second 
personal decree against the mortgagor: Dina 
Idath V. Bejou Krishna (11), Sadho Singh v. 
Maharaja of Benares (12). In this view also, 
the decree under section 90, which was made 
notwithstanding the personal relief granted 
by the original decree, has been rightly set 
aside. 

(It)) 10 C. L. J. 91} 1 Ind. Cas. 677. 

(li; 7 C. W. N. 74A. 

(12) 39 A. I2j 3 A. L. J. 606; A. 17. N. (1906) 25J. 


Tlio result is that the decree of the lower 
Court is allirmed and this appeal dismissed 
with costs. 

It is conceded that this order will govern 
R. A. No. 3^2-2 of 1909, which is accordingly 
dismissed with costs. 

As there was a consolidation order, there 
will be oue hearing fee in the two Appeals 
Nos. 352-1 and 352-2. 

The Appeal No. 363 of 1909 against the 
order iu proceedings in execution of the 
decree under section 90, necessarily fails 
and is dismissed with cosfs. We assess the 
hearing fee at two gold mohurs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 50G op 1911, 

August 6, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
SUBRAYA KINI— Dependant—Appellant 

versus 

RAMAPPA ADIGE and another— 
Plaintiff.s—Respondents. 

U.injruchutry »iorf>jii<je~L:‘a^o~S'tb>iC'pionf execution 
of inulgeui leuse tn stvnngei-—Xo cham/e of character as 
lessee—Lessor entitled to possession—irerger. 

Snndnra Aiyar, /.—Where, at the time of’the execu- 
tion of a usufructuary mortgage, the mortgagor takes 
a lease from tlie mortgagee of tlie mortgageiT proper- 
ties, the position of the mortgagor is that°of a tcaant 
of the mortgagee and the value of the possession is 
not changed, till the mortgage is recloomed, by the 
execution of a »j»»/./<?/ineaso or by the assertion of 

any mulgcni right in himself. 

Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 329 of 1909, presented against that 
of the Court of the District Muusif of Udipi 
in Original Suit No. 202 of 1908. 

Mr. K. Bamanatha Shenai, for the Appel- 
lant. 

Mr. K, Y. A.dzga, for the Respondents 

JUDGEMENT. 

Sundara Aiyar, J. —There is no ground for 
interference in this second appeal. The 
members of the Kini family gave a mortgage 
to the plaintiff in I860 and took a lease from 
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him of the mortgaged lands. Their posses¬ 
sion, therefore, was that of tenants under 
the plaintiff. It was not shown that that 
possession came to a legal termination. 
Neither the execution of the mulgeni lease 
to Rahman nor the assertion of mulgeni right 
in Narayana Kini subsequently would have 
the result of changing the nature of the 
possession origina’Hy had in 1860 as lessees. 
Whether, therefore, the execution of the 
mulgeni has been properly proved or not, 
whether the mulgeni was valid or not, and 
whether it is a mulgeni lease that now sub¬ 
sists after the partition in the family of the 
Kinis and the allotment of the lands at that 
partition to persons, who subsequently sold 
the lands to others from whom the plaintiff 
derived his title, it is clear that until the 
mortgage is redeemed, the plaintiff is entitled 
to recover on the tenancy wh'ch came into 
existence at the time of the mortgage. The 
plaintiff is. therefore, entitled to recover pos¬ 
session. The District .ludge has not recorded 
a finding on the question of notice. Whether 
that question was argued before him doss 
not appear, but the Muusif’s judgment on the 
point is obviously right. It is quite im¬ 
material that the plaintiff, at the time of the 
first notice, Exhibit I, had not purchased the 
equity of redemption in a portion of the land. 
His right to give notice was as the lessor 
under the lease which was executed at the 
time of the mortgage. The second appeal 
must, therefore, be dismissed with costs. 

Sadasiva Aiyar, J.—I am of opinion that the 
District Judge finds as a fact that the alleged 
mulgeni lease to Rahman is a myth. Even 
if bis finding is wrong, and even taking it 
that there was a mulgeni lease to Rahman 
created by the Kinis, that mulgeni lease 
right, as it was transferred to Narayana Kini 
in 1878, when Narayana Kini and his brothers 
(the then heads of the Kiui family) were 
undivided in interest, ceased to exist by 
merging in their own mulgeni right and this 
explains why Narayana Kini hypothecated 
the land itself under Exhibit III and not 
merely a mulgeni right in the land. When, 
therefore, at the partition of 1881, the pro¬ 
perty fell to the share of the plaintiff’s 
vendor’s husband, plaintiff’s vendor’s hus¬ 
band got title to the property itself subject 
only to the original usufmctuary mortgage 
right in plaintiff’s favour and not subject to 
the mulgeni right in any body else. No 
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mulgeni right in any other person, therefore, 
existed at that time. No such right came 
into existence afterwards. In this view, the 
second appeal must be and is dismissed with 
costs. 

Appeal dismissed. 


OALODTrA HIGH OOURT. 

Second Civil Appeals Nos. 1079 tj 1083 

OF 1909, 

May 17, 1912. 

Present-. —Sir Ashutosh Mookerjae, Kt., 
Judge, and Mr. Justice Beaohcroft. 

AKTOWDI—Dspevdant—Appellast 

versus 

TARAK NATH G HOSE-Plaistjpp — 

Rbspondest. 

Bengal Tenancy Act (Vlll oj 1885), .s. 105—Pro- 
cceding may be instituted whether rent is or is not fixed 
by contract—Evidence Act (I of 1872), s, 34— Collect 
tion papers — Admissibility—Corroborative evidence^ 
Absence of proof to show by lohom rents had been col¬ 
lected—Collection papers, not admissible. 

A proceeding, under section 105 of the Bengal Ten¬ 
ancy Act, can be instituted not only when there is no 
rent payable by the tenant to the landlord under the 
terms of a contract between the parties, but also 
when rent is fixed by a contract. 

Sheodhani Pandey v. ATa^arani Beni Pershad Keori, 
16 C. L. J. 67; 16 Ind. Gas. 935, relied upon. 

Certain collection papers were produced by an 
officer of the landlord who deposed that they were in 
his custody. No question was pub to him as to who 
had written the papers, nor was there any evidence to 
show by whom the rents had been collected and when 
and by whom the entries in the ooUeotion papers had 
been made: 

Held, thatthe papers were not admissible under 

section 34 of the Evidence Act. t n 

Snrnomoyi v. Johnr Mahomed Nashya, 10 0. b. B. 

545, followed. .. tw n 

Belaet Khan r. Rash Beharee Mooherjee, 22 W. B. 

549, not followed. 

Appeals from the decrees of the Special 
Judge of Bhagalpur, dated January 22nd 
1909, affirming those of the Settlement 
Officer of Bhagalpur, dated June 27th, 1933. 

Babas Provash Gkanlra Mitter and 
Madhab Mallik^ for the Appellant. 

Babas TJmakali hiukherjee and Naresh 
Ohandra Sinha^ for the Respondent, 

JUDGMENT.—This is an appeal on 
behalf of the tenants defendants in a pro¬ 
ceeding under section 105 of the Benga 
Tenancy Act. After the final pubUcation 
of the Beojrd of Rights, iu yfhicih 
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tenants were entered as oooapanoy-ratya^5, 
the plaintiff landlord applied nnier 80 oti)n 
105 for settlement of fair and equitable 
rents. The defendants resisted the claim 
principally on the ground that they held at 
fixed-rates of rent and their rent was, 
consequently, not liable to enhancement. 
This objection has been overruled by the 
Courts below and a decree made in favour 
of the plaintiff. In this appeal that decree 
has been assailed substantially on two 
grounds; namely, firsts that the proceeding 
was not maintainable under section 105 of 
the Bengal Tenancy Act and that the 
proper remedy of the landlord was by way 
of a suit for enhancement of rent under 
section 30 of the Bengal Tenancy Act; and 
secondly^ that the decision of the Settle¬ 
ment Officer, confirmed on appeal by the 
Special Judge, is based on evidence inadmis¬ 
sible in law. 

In so far as the first of these contentions 
is ooncerned, there is olearly no substance 
in it. The appellants have contended that 
a proceeding under section 105 can be in¬ 
stituted only when there is no rent payable 
by the tenant to the landlord under the 
terms of a contract between the parties; in 
other words, that the provisions of section 
105 are applicable only when no rent has 
been fixed by agreement of parties. This 
view is negatived by sab-section 4 of sec¬ 
tion 105 which provides that in settling 
rents under the section, the Revenue Officer 
shall presume, until the contrary is proved, 
that the exlating rant is fair and equitable 
and shall have regard to the rules laid 
down for the guidance of the Civil Court 
in increasing or reducing rents, as the 
case may be. The appellants have con¬ 
tended that the rejection of their view leads 
to an anomaly, namely, whereas a decree 
in a suit for enhancement of rent under 
section 30 is liable to be challenged by 
way of a first and a second appeal, an 
order for settlement of rent under section 
105 can be challenged by way of a first 
appeal only, as provided in section 109A 
of the Bengal Tenancy Act. In our 
opinion, there is really no anomaly involved 
in this result. The Legislature intended 
that as in a proceeding under section 105, 
the rent is settled by a Revenue Officer, 
his decision should not be treated in the 
same way as the decree of a Civil Court 


under section 30. The view we take is in 
accordance with that adopted by Jfr. 
Justice Carnduff in tlie case of Sheodhani 
Pandey v. Maharani Beni PersJiad Reori 
(1). The first contention of the appellants, 
therefore, fails. 

In so far as the second contention of the 
appellants is CDncerned, it is necessary to 
premise that their defence was that they 
held at fixed-rates of rent. They produced 
rent receipts for 20 years in order to prove 
that they held at a uniform rate of rent 
for that period, and they relied upon the 
presumption mentioned in sub-section 2 of 
section 50 of the Bengal Tenancy Act; 
because, notwithstanding the final publica¬ 
tion of the Record of Rights, it was com¬ 
petent (o them to do so as laid down by 
a Full Bench in the case of Firthi Chand 
Lai V. Basarat Ail (2). As these rent re¬ 
ceipts were believed by the Court, the 
defendants became entitled to avail them¬ 
selves of the statutory presumption mention¬ 
ed in section 50. The plaintiff, thereupon, 
produced bis collection papers to show 
that the reut had varied from time to 
time at an earlier period of the tenancy. 
The main question raised in this appeal 
relates to the admissibility of these collec¬ 
tion papers. They were produced by an 
officer of the landlord who deposed that 
they were in his custody. No question 
was put to him as to who had wrir-ten the 
papers, nor is their any evidence on the 
record to show by whom the rents had 
been collected and when and by whom the 
entries in the collection papers had been 
made. Under these circumstances, it has 
been contended by the appellants that these 
collection papers are not admissible under 
section 34 of the Indian Evidence Act- 
reliance has bean placed on their behalf 
upon a number of judicial decisions to which 
we shall presently refer, while it has been 
suggested on behalf of the respondents that 
there is a conflict of judicial opinion upon 
this subject. 

The cases to be found in the books may 
be grouped into two classes; namely, first, 
those that relate to jambiniC papers, and 
secondly, those that relate to jamavfasilbaki 


(1) 16 0. L. J. G7j 16 lad. Gas. 935. 

(2) 37 C. 33; 13 C. W. N. 1U9; 10 0. h. J. 
Ind, Cas, 449. 
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pipar.i. oar p>’e^3a‘i p-irp>33. there U 

no diliL’e'ioe bi'-veen fcheie tweGUi39.3 o£ 
pipjre/th)!?’! they are net iieatLoil ia 
th-'ir niVire. Jvnibinli pipere &h3V tas 
qaaatity of Uil heli by eioh caltivatar. 
its diSerea*: qa^Ubies. its rats of rent for 
eaoli kiad, the tobU reab for all the Uadi 
in 0i3h cilti^abor’d pessasalon, aai. Usfcly, 
the grand total of all the lands of every 
kind held by hini. The j.xniiio isilbiki 
papers, oa the other hand, are yearly ao- 
counts sho.viag the tetal rant demaniabla 
for the current year, the balance of the 
previous year, the amounts collected during 
the year, and tne balance due. \Vith regard 
to ia»7ii6aredt papers, io was held by this 
Court under Act U of 1835 that they were 
nob independent bub merely corroborative 
evidence; Gkam'irns$ Bihes v. Aue.ioolHh 
SirUr (3), a^iio Ko'^r v. Sir-i ^H'J AKmel 

(4), Dhinoo\dh%re‘*. v. (5) and Kishore 

Doss V. Purxun Mahfoo)i (6). The case of 
C/tamirucc Bibe'-. v. Aw^nooJhh Sirdir (3) 
arose out of a suit for eohaacement of rent, 
and the collection papers were produced by 
the landlord bo negative the presumption of 
fixity of rent, which arose in favour of the 
tenants upon proof of payment of rent at a 
uniform rate for the statutory period. In 
the case of Beejoy Oobind Burral v. Bkeihoo 
Roy {!), Mf* Justice Jacksou doubted 
whether these collection papers could at all 
be treated as books of account. That 
doubt, however, has nob been shared by the 
learned Judges who decided the later cases. 
The decisions in D'Silvx v. Bjj Coomtr 
DiiU (8), Enayetoollxh v. Nubo Oootnar Sircor 

(9), Beazood'ieen V. McAlepine C10)and Wafsnn 
^ Go. V. Mohendro Nath Paul (11), which 
are discussed in the case of Akuhiyi Goomir 
Butt V. Shama Gharan Patitxnix (12), where 
Taru Pdlitr v. Abtnash Ghundur (13) was 
doubted, are nob of any real assistance in the 
determination of the question before us, as 


there the question raised was, whethe*^ 
jmxbiniC papers prepared under Regulation 
VU ofl82J could be made the foundation 
f)r eahancsmeat of rent, unless it was 
eitabUshsd that the rent as entered therein 
had been a?c33d to aid accepted by the 
teaant3. With regard to jarnaivasilbiJti 
papers, it was rnled in the cases of Qopxl 
Muthil V. Noho Kishin (14), Khe^ro^^onee 
Disie^ V. Bisjoy Gobind Bural (15), Besjoy 
Gobnil B'.irf.zl V. Bh^eko) Boy (7), Sheo 
Siihiy V. Qood'xr Boy (16) and Bjm hill 
Ghuckerhufty v. Tan Sooniiri (17), which 
were all decided undsr Act 11 of 1353, 
that these collection papers were nob 
independent evidence of the condition under 
which the tenants held. Some of these 
case?, for instance, those of Rhieromo^ee 
Dx'isei V. Bei'loy Gobini Bural (15), Oopil 
Uundtd V. Nobo Kifhen (14), and Ram L dl 
OhuokerhuUy v, Tara Sooniari (17), were 
suits for enhancement of rent in which 
the landlord relied upon entries in oolleo- 
tioQ papers to negative the presumption 
of fixity of rent in favour of the tenant. 
The case of Shib Persad Doohey v. Pro- 
mothonith Qhose (18) is of no assistance in 
the solntion of the question raised before 
us, because there the only question was, 
whether, if the tenant called for the pro* 
duction of the papers of the landlord, he 
was not bound by all the entries found 
ihereia; and it was ruled that he was so 
bound, as was subsequently laid down by 
the Judicial Committee in the case of 
Riieuuxri Kuar v. Bil Krlshan (19). The 
question of admissibility was raised, after 
the Indian Evidence Act of 1872 had come 
into force, ia the cases of Bhugwan 
DuU Jha V. Sheo Mungul Singh (20), Belaet 
Khxn V. Rash Beharee Afoo^erjes (21), 
Surnonoyi v. dokur Mahomed Nashya (22), 
Roushan Bibee v. Hurray Kristo Nath (23), 
Akhil Chandra Chowdkry v. Nayu (24) and 


(3) 9 W. R. 451. 

bl) 14 W. H. 474; 0 B. h. R. Ap. 02. 

(5) 20 W. R. 142. 

(6) 20 W. R. 171. 

(7) 10 W. R. 291. 

(8) 10 W. R. 153. 

(fl) 20 R. 207. 

(10) 22 W. R. 540. 

(11) 23 W. R, 430. 

(12) 10 C. 5S6. 

(13) 4 C. 76 at p. 79. 


fl4) 5 W". R. Act X Rulings, 83. 

(15) 7 W. S. 533. , 

(16) 8 W. R. 328. 

(17) 8 W. R. 280. 

(18) 10 W. R. 193. 

(19) 9 A. 713; 14 1. A. 142. 

(20) 22 W. R. 256. 

(21) 22 W. R. 549. 

(22) 10 C. h. R. 545. 

(23) 8 C. 926. 

(24) 10 C. 248. 
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Mahomed Mahmooi v, Safar AU (25). lu 
the OAse of Belaet Khan v. H ish B^haras 
Moo\eriee (21), Mr. Jasbios Mirkby held 
that section 34 of the Indian Erldence 
Aot had substantially altered the lavr as 
contained in section 43 of Aot IE of 
1855, and that in a suit for enhance- 
raent of rent, if the landlord relied upon 
the entries iu the collection papers to 
negative the presumption of fisity of rent 
in favour of the defendant, no corrobora¬ 
tion was needed, inasmnch as it could not 
be maintained that the statements were 
used as evidence to charge any person 
with liability. This view, however, was 
not accepted by Mr. Jastics Priosep and 
Mr. Jastics B)se in the case of Sur* 
nomo'ji v, Jo\ur Mahomd Nds\yn (,21), 
where, as we find from an esamination 
of the original record, eohaucsmsnt was 
sought by the landlord and was rosistel by 
the tenant on the ground that hs held at 
afised-rate of rent. Wa farther find that in 
the cases of Bo'nhtn Bih^a v. Barmy Kristo 
Nat\ (23); AkKil Ohanirx G'loiolhry v. 
Nayn (24) and Mahomjd Mahmoai v. Sifar 
AU (25), which arose out of suits foi re¬ 
covery of rent, Sir Richard Garth treated 
the collection papers as inadmissible under 
section 34 of the Indian Evidenco Act. 
The only case, therefore, decided after the 
Indian Evidence Aot had coma into opara- 
tion, which supports the contention of the 
respondeat, is that of Baleat Khan v. Risk 
Beharee Mookerjee (21). We are not pre¬ 
pared to follow that decision in view of 
the dissent expressed in the case of 
Surnonoyi v. Johur MdU'imel Nxshyo (22), 
which has been treated as good law during 
a period of thirty years. If the question 
were ras integra, it might, no doubt, have 
been contended with some force that the 
statements in the collection papers pro¬ 
duced by the landlord are not sought 
to be used by him as evidence to charge 
the defendants with liability. At the sama 
time, the view adopted by Mr. Justice 
Prinsep and Mr. Justice Bose may clearly 
be defended upon a liberal construction 
of section 34. To take one illustration, 
in a salt for rent, the matter for inquiry 
is, whether the rent is payable at the sum 
named by the landlord or at the figure 

(2B) 11C, 407. 


alleged by the tenant. An entry in the 
collection papara that the rent, on a previous 
occasion, bad been re.ali/.ad at a certain 
rate, does not by itself impose any liability 
upon the tenant ; but taken along with 
the presumption mentioned in section 51 
of the Bengal Tenancy Act, it leads to the 
result that the landlord is able to fix a 
liability upon the deufendant. In the same 
way, in a suit for enhancement of rent, the 
matter for inquiry is, whether, as alleged 
by the landlord, the tenancy is held at a 
variable rent, or, whether as asserted by the 
tenant, the land is held at a rent or rate of 
rent fixed in perpetuity. The entries in 
the collection papers of the landlord, which 
go to prove that the rent has varied from 
year to year, although they do not directly 
impose any liability on the defendant, yet 
ultimately lead to that result. From this 
point of view, the opinion expressed by 
Mr. Justice Prinsep and Mr. Justice Bose 
in the case of Surnomnyl v. Johur Mahonei 
N'ishyy(2i) may be supp^rteJ, and we are 
not prepirei at thie distance of time to 
dissent from that view. At the same time, 
we are of opinion that there may be cases 
which show that the law as embodied in 
section 34 of tho Indian Beidence Act is 
not identical with the law as laid down in 
section 42 of Act It of 1855. To take a 
concrete illustration ; suppose a question 
arises, whether a person was on a particular 
date present in Calcutta. Evidence is 
adduced to show that in a book of account 
regularly kept in the course of business, 
there is an entry that he received a 
sum of money from X in Calcutta on 
that date. That entry would bo admis¬ 
sible under the first part of secfciou 34, 
and, apparently, no corroboration would be 
needed, as no liability is sought to be 
imposed upon him by vLitue of that entry. 
But an entry of this character would not 
have been admissible under the terms of 
section 43 of Act II of 1855. We, there¬ 
fore, hold that, in tb case before us, the 
iamabandi papers wart improperly received in 
evidence. 

The question next arises, what course 
should be adopted in this view of the 
matter? On behalf of the appellants, it has 
been strenuously contended that the^wa- 
handi papers should be excluded and that 
the claim for assessment should be dismiss- 
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ed. After anxious c^nsiderafciou, we liave 
arrived at tlie conclusioa that this cDurae 
should not b3 pursued. Th? objectiOQ 
urged in this Court does not appear bo 
have been taken in this precise form m 
the Court of first instance ; and it has been 
forcibly argued on behalf of the respondent 
that if the objection had been taken, 
evidence of the description ontemplated 
by section 34 might have been adduced 
to make the entries admissible under 
section 32 of the Indian Evidence Act. 
It was pointed out in the case of B^rn- 
Pl^arahzi v. BMi Shndhar (23), that if a 
statement is admissible under section 32, 
corroboration would nob be needed in 

terms of section 31. This view was 
accepted by this Court in the case of DukU 
Mandal v. Orint (27) anl is in accordance 
with the opinloa expressed by Mr. Justice 
Norman so far back as 18 57 in the case 
of K/i?eronvii3 Disiee v. Biffioy Qoh.'ni 

Buraliib). 

The result is that this appial is allowed, 
the decree of the SpocHl Jai?a set aside, 
and thecise ramittei to the Court of first 
instance in order that the qlesbion of the 
fixity of rent of the defendants may b.s 
investigated again. The parties will be at 
liberty to adduce fresh evidence.^ The 
appellants are entitled to their costs in this 
Court. We assess the hearing fee at one 
gold mohur. This order will apply only to 
the cases of tenants who had produced rent 
receipts to prove payment of rent at a uniform 
rate for 20 years. In so far as the other 
tenants are concerned, the appeal must be 
dismissed with costs, 

This judgment will govern the Appeals 

Nos. 1031, 1082 and 1083 of 1909 and 

similar orders will be drawn up therein. 
Appeal No. 1080 of 1909 is dismissed with 
costs. We assess the hearing fee atone gold 

mo^wr. 

AppsaU alhw&l ; Appsd .Vo. 1033 d•:sm^sied. 

(26) 2^ B. 29-i-- 6 Bom. L. R- 50. 

( 27 ) IG C. L. J. 24; 16 Incl. Gas. 407. 


PUNJAB OaiEP GOORT. 

Second Civil Appeal No. 1305 of 1898. 

January 21, 1901. 

Present: —ilr. Justice Chatterjee 
and Mr. Justice Maude. 

November 8, 1901. 

Present :—Mr Justice Anderson and 
Mr. Justice Harris. 

BAS AW A SINGH— Defendant—Appellant 

versus 

Sardarni BHAGWAN ElAUR and others 
representatives of SardiT DAYAb SINGH 
—Plaintiffs—RE 3P0NDE.NTa. 

Roligiotts jHvftV'tIto/i —Dharmsala of Sri Tilok Nath, 
Tahsil Niirpiir, District Kangra^Pahlic or private— 
Sitit to rem-ive Oranfhi—L?ave to sice—Religious En* 
<hw>nenti Act of 1861), 14, IS—Court-fee for 

such a suit. 

A plaiub contaiuiag a claioi to remore the maiia* 
gor of a religious iustitutioa, based on the allegation 
that tho institution is a private one and is founded 
and mxiutained by plaintiff’s ancestors, and that the 
])laintiff alone has the power of appointing and dia* 
missing the manager who refuses to leave it, requires 
ai vahre/n Court-fee and is not maintainable on a 
stamp of rupees ten only. 

Baioa ifingal Das v. ilah'int Narinjan Das, 68 P. 
R 1893, followed. 

Biioa Mangal D.is v. iluhant Niranjan DdS, 56 P. R. 
1895, referred to. 

Whore tho object of a Dharamsala is that the Oranth 
should be read there daily and no member of the 
Sikh Community who behaves with propriety can 
bo e.'coluded from participating in this service or 
forbidden from outeriug it where such recita-’ 
tion is being made, tho Dharamsala is a Public Re¬ 
ligious Institution, particularly where the Qrantki 
is remunerated wholly or partly from a Govern¬ 
ment grauL. It is immaterial whether the appoint¬ 
ment or dismissal of tho Oranthi rests solely with the 
founder or his representative. 

Sathappaijyar v. Periasami, 14 U. 1, distinguished. 

The Dharmsala of Sri Tilok Nath, Tahsil Nurpur, 
District Kangra is a Public Religious Institution and 
tho Oranthi of such an institution cannot be removed 
even by its founder except for good reason. 

The provisions of section 14 and other sections of 
Act XX of 1863 apply to an institution of the 
above description, and its founder or his representa¬ 
tive or any other person interested in the institution 
suing to remove the Oranthi or Manager cannot main¬ 
tain a suit for the purpose without first obtaining 
leave, under section 18 of the said Act, of the princi¬ 
pal Court of Original Civil Jurisdiction. 

Qokal Ram v. Kanshi Ram, 95 P. R. 1900; 6 P. L. R. 
1901; 5h^?orfl^fan ^itntuart v. Ram Pershad, 18 A. 2275 
A. W. N. (1893) 37; Huhammad Siraj-ul-Hag v. 
Imum-nd-Din, 19 A. 104; A. W. N. (1896) 187; 

Kishore v. Itachman Das, Raghxtna,tli Das, 23 B. 659; 
Dhurrum Singh v. Kishen Singh, 7 C. 767; 9 0. L. B. 
410 and Jan Ali v. Raju ifath Mundul, 8 C. 32j 9 0. u. 

R. 433, followed. 

ifdhtiranee Tnder Jit Kooer v. Ghandemun Misser, 16 

S. W. R. 99 and Protup Chandra Misser v. Brojo Nath 
ilisser, 19 C. 275, distinguished. 
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Second appeal from the order o( the Divi> 
sional Judge, Hoshiarpar Division, dated the 
4th July 1^98, reversing thatof the Diatriot 
Judge, dated the 4bh Feburuary 1898, dis* 
missing plaintiff's olaim. 

Bakhshi Sohan Lai, for the Appellant. 

Lala Lai Ohand, for the Respondents. 

ORDER. 

Ohattbrjkb AND Maudr, JJ.—A preliminary 
point ia taken by the reapoudeiits, viz., that the 
appeal is insutlioieutly stamped. In the lower 
Courts, Rs. SO were paid but the petition of 
appeal to the Chief Court bears a stamp of 
only Rs. 10. Bawa Mung il Das v. Maha7U 
iiarinjan Das (1) and Bawa Mangal Dasv. 
Mahant Narinjnn Das (2) are quoted by re¬ 
spondents' OouQselin supportof his contention. 
Mr. Sohan Lai argues that the plaintiff did 
not claim posses.sion but only the removal of 
the defendant from the charge of tlie Dharm- 
sila and cites certain judgments of the 
Allahabad and Madras High Courts to sho.w 
that the suits of this nature cannot be valued, 
and that a stamp of Rs. 10 is, therefore, 
sufficient. We End, however, that plaintiff 
in his plaint alleged the institution to be a 
private one founded and maintained by his 
ancestors and asserts that ho alone had the 
power of appointing and dismissing the 
manager and bis cause of action was that 
defendant refused to leave when desired to 
do 80 by him. This is practically a suit for 
possession and, at any rate, the ruling of this 
Court first cited appears to be in point and 
is supported by the other authority quoted. 
Following these dicisioos, we hold that the 
petition of appeal must bear a stamp of 
Rs. 80. We allow the appellant fifteen days to 
make good the deficieney. He must also pay 
Rs. 16 for respondent’s CouDsel’s costs of 
this bearing which will be paid into Court 
before the next hearing. 

JUDGMENT. 

Anderson and Harris, JJ.—This is an 
appeal by Basawa Singh against Sardarni 
Bhagwan Kanr, as representativeoflateSardar 
Dyal Singh Majibhia, for reversal of the order 
of the Divisional Judge of Hoshiarpar remov¬ 
ing him from the management of the DAarm- 
sala of Tilok Nath, TahsilNurpur, Kangra. 

Sardar Dyal Singh, claiming to represent 
the original founder of the Dharmsala and that 
be has the right to appoint the manager, sued 

(1) 68 P. B. 1893. 

(2) 66 P. R. 1896. 


to eject the derendunt, Iiih own t)i>n)ii)ee, on 
account of lui.snianagdm-jiit, ati 1, pro/ioun to 
suit, obtained an order from the District 
Judge of Kangra, niider section 14 of Act 
XX of 1863. 1 he defendant liaviiig joined 

issue on these allegations, plaintiff further 
claimed the right to dismiss defendant 
without assigning reasons. 

The first Court rMr. Marfineau) lield that 
the plaintiff held by custom the right of ap¬ 
pointing the manager of the D‘iarnis'ilt\ that 
the institution had been founded by his 
ancestors for their private benefit and not for 
public worship, and that the trusts for it 
were of the nature of a private trust. He 
further held that although plaiutitf need not 
have proceeded under section 14 of Act XX 
of 1363, his suit was not barred, as he had 
asked for other relief, and went on to hold 
that, though the institution was private, 
plaintiff could not claim the defendant’s dis. 
missal without assigning reasons and that, 
as the defendant had not been guilty of 
misconduct, he was not liable to dismissal. 

The Divisional Judge (Captain M irtindtle) 
went further, and held that plaintiff had the 
power to dismiss defendant at his pleasure, 
and that although defendaut had nob techni¬ 
cally beengailtyof misconduct, hisoonducfehad 
been such as to make his dismissal desirable, 

In appeal, it is urged that both Courts 
erred in treating the as a private 

institution, inasmuc'u as it is maintained 
from a .Tagir granted by Government 
directly to it, and that the Divisional Judge 
was wrong in holding that defendant could 
be dismissed when guilty of no mi.sconduob. 

It was also made a ground that the Courts 
were bound to treat the suit as brought under 
the provisions of section 18 of Act XX of 
1863, and that, in any case, section 14 of 
that Act had au application to the case, and 
that plaintiff should be taken ai suing as 

a parson interested in a religious institution 
of a public nature. 

The documents on the 6le show that the 
Sikh Governmenb originally granted Jagirs of 
Rs. 57,000, of which Rs. 18,000 were for 
dharmarth, to Sardar Desa Singh, the Gover¬ 
nor of Kangra. Before retiring to Benares, 
his son, Sardar Lehna Singh, got new 
sanads from the Sikh Durbar at Lahore, before 
the annexation of the Punjab, and it is on a 
aanad of Sambat 1904, that plaintiff’s Counsel 
relies to show his clients* right to interfere ia 
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the aff-iir,s of tliis io^tUatijn. The folloAriii? 
words oc:;'ai’ in it: — As fls. 1,‘ID.) liave 
bsan graobed for ever from the revenue of 
three villages speeifiei bolowfor the Grjnthis 
and of Sri Tilok Nith, it is right 

(6ti/2i) that in aeeordaaee with the former 

practice Rs. 390 from Mauzi Jindpurah plus 
Rs. 399 from Mauzj Dhesyan and Rs. 709 
from Mauz'x Lehri Gajran should be recog¬ 
nized by you as Mmfi in favour of Bhai 
Kishen Singh Granthi." 

Sardar Lehna Singh died at Benares and 
the Britiish Goverameub on aansxxtiou made 
no objection to continuing the Jagtr. The 
Deputy Commissioner of Gurdaspur (to which 
District the three villages belong) recom- 
inended the resnmption of Rs. 1,099 in 
the event of Sirdar Lehna Singh’s death, 
and continuance of Rs. 390 for the 
institution as sufficient considering the 
paucity of Sikhs iu the neighbourhood of 
Tilok Nath, and addressed the Commissioner 
to that effect on 13th August 1851. It is 
not quite clear what ocourad next, but final 
orders do not appear to have been passed till 
1865, when the Financial Commissioner, 
after reference to the Local Government, 
directed that the whole of the grant should 
be continued for the maintenance of the 
institution in the name of the pu)aris and 
nob of the Sardar. 

In the Settlement proceedings of 1891, 
this order was referred to and the Settlement 
Officer arranged that the income should be 
divided into 23 shares, viz.y 27 for Qrantkis 
and one for maintenance of the institution here 
referred to as a Maniir. The order recited 
the proceedings of the Financial Commissioner 
and refers to the grant in these terms:—• 

Puiariin Tilo^cNath ta marzi SirJcar 
muaf hai, ah uxzr sanl men banarn 27 kas 
mundaria khana No. 2 bamujib hukm 26 
November 1891 Janab Sahib Muhtmim 
Bandohast t i marzi Sirkar muaf hai'N 

These documents lead us to the conolnsion 
that the institution was one of a public 
nature. The Sikh Government in Sambat 
1904 enjoined on Sardar Lehna Singh the 
duty of paying the money to Bhai Kishen 
Singh who was apparently the chief Qranthi^ 
possibly only '^priraus inter pares' 

The British Government, following the 
usual practice, treated the free grant as one 
for a religions purpose and, instead of 
resumicg a p.ortion as suggested by the 


L)cil Officer conbinued the whole, using the 
phrase pu'aris which seems to indicate that 
the institution was regarded as a place of 
public worship of the Sikh communtiy to 
deprive which of its revenue would have 
caused that community some pain. 

The Sirdars of Majitha seem to have been 
formerly benefactors of the institution and to 
have taken an interest in it, and it was, no 
doubt, in consequence of their connection 
with it that the Deputy Commissioner of 
Gnrdispur, when deciding with whom he 
should deal as chief and representa¬ 

tive of the body of Jagirdars^ thought proper 
to consult Sardar Dyal Singh, the representa¬ 
tive of that family, as he did in 1885. 

The object of the institution manifestly 
was that the Granih should be read daily 
and, so far as we are aware, no member of 
the Sil;h community who bahaves with 
propriety could be excluded from participat¬ 
ing in this service or forbidden to enter a 
building where such recitation was being 
made, when the reader is receiving his 
remiueratiou from a Government grant. 
Although the District Judge went oarefnlly 
into the case, we do not agree with him in 
holding the ruling, Sathappiyyar v. Peria* 
sami (3), applicable to the present case. In 
that case, the endowment of the Matt was 
derived from an undoubtedly private source, 
and we cannot suppose that it was the 
intention of Government in continuing this 
Jagir of Rs. 1,309 lo supplement the private 
income of the Majilha family for a private 


religious endowment. 

In this view of the case, regarding the 
institution as public, the plaintiff was bound 
to obtain sanction for filing the suit under 
the provisions of section 18 of Act XX of 
1863, and it is unnecessary for ns to decide 
whether defendant has been prejudiced by 
plaintiffs having beau permitted to add an 
allegation of his right to dismiss defendant at 
will. Mr. Martineau held that this might 


be included in the prayer for alternative 
relief, a view in which we should basoaroaly 
disposed to agree. Jan Ali v. Ram Nath 
Manial (4) is an authority for holding that 
the provisions of section 14 of Act XX of 
1863 applied to the present suit, and we 
have no doubt that Sardar Dyal Singh and 


(3) 14 M. 1. 

(4) 8 C. 33; 9 0. L. B. 433 
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tiB represeutatives had an interest in the 
institution justifying their proceeding against 
the Manager or Superintendent, if guilty of 
misoonduob. In this oonneotion, Juggal^ 
kishore v. Lakshmandas liaghunath Das (5), 
Dhurrum Singh v. Kishen Singhi6)y Sheorattan 
Kuntoari v Ham Pergaski7)iMuhamTnad SiraJ- 
uUSaq V. Inan ud'Din fS) were also noted 
and Qohal Ham v. Kahani Ham (9) referred 
to as showing the applicability of the Act 
to the Punjab ; Maharanee huinrjeeit Kooer 
V. Ohandemun Misser (10) and Protnp 
Ohandra Misser v. Bro/o }^ath Misser (il), 
cited by other side, do not appear relevant 
bo the present case. Both had reference 
to family idols, arrangements for the 
worship of which cannot bub be a private 
matter. 

Regarding defendant’s conduct, there is a 
concurrent finding of the Courts in his favour 
and, after going through the evidence, we 
see no reason to doubt its correctness. 
After the death of Bhai Kishen Singh, it 
appears that for some years, no one held the 
position of chief Granthi, Since defendant’s 
appointment, the condition of the institution 
appears to have improved rather than deteri¬ 
orated. 

It ia unfortunate that the DJiarmsala has 
no well defined coustitabion, bub as its 
affaire have been supervised by the Revenue 
Authorities with regularity, and they have 
approved of defendant's management, very 
convincing evidence of miscondact would 
have been necessary to have justified a Civil 
Court in acceding to plaintiff’s demand for 
dismissal. 

Mr. Lai Chand suggested that a decree 
might be passed short of dismissal defining 
the relation of plaintiS to defendants, but the 
case before us resolves itself into the question 
whether plaintiff, as a person interested in 
a religions institution of a public character, 
can ask the assistance of the Court to dismiss 
the Manager or Snperintendent for mis¬ 
feasance, breach of trust or neglect of duty, 
and, as we are satisfied there was none such 

(o) 23 B. 659. 

(6) 7 C. 767; 9 C. L. E. 410. 

(7) 18 A. 227; A. W. N. (1896) 37. 

<8) 19 A. 104; A. W. N. (1896) 189. 

(0) 06 P. R. 1900; 6 P. L. it. 1901. 

(10) 16 W. E. 99. 

(11) 19 0. 276. 


proved, we can do no more than set aside the 
order of the Divisional Judge and dismiss the 
suit, though nob on exactly the same grounds 
as those taken by the District Judge. 

The appeal is accepted and suit dismissed 
with costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 251 op 1911, 

August 12, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. .Justice Sadasiva A,iyar. 

ADUSUMILLil SINGARATADU, minor, 

ur GOARDiAN RUNGANNA —Dependant_ 

Appellant 

versus 

SAYANI NARAYANASAMl—PLAlNfiPP— 

Respondent. 

CoHlntct of s Uc—Lt((bilitij of vcitdcc lo p.iy interest 
on coHsiilerafion inoncj. 

Au ai^reeiuouL of salu provide J for tliu payuicut of 
the coiisiclurafiou on a paiticular date aud for the 
o.^eeuLioii of the couvcyaucc ou the date of such pay- 
inout. By a collateral ugreonieat it u’.as stipulated 
that if paymeac was not made ou the dav spscitied, 
iuterost was to be [Jaid at ouo per cent, per measeiii 
from the due date. The vendor, liowever, was not 
able to give a good title to the property until lono’ 
after tlie appointed day as lie had to institute a suit 
for clearing his title: 

Held, that the voiidoe’s obligation to pay interest 
and the vendor’s obligation to execute a valid sale- 
deed were mutually dependent and that interest was 
payable only from the date on which the vendor could 
give a dear title. 

Secend appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Masulipabam, in Appeal Suit No. 2 >7 of 
1908, presented against that of the Court 
of the District Munsif of Gudiva^a, in 0 S 
No. 170 of 1906. 

Mr. T. Prakasam, for the Appellant. 

Mr. P. Narayina Murthi, for the Respond¬ 
ent. 

JDDGMB?fr.—The finding that the plain¬ 
tiff was nob a bsnamidar fop Brahma- 
nandham in the agreement for sale cannot be 
questioned in second appeal. 

The next point argued is that the defend¬ 
ant is entitled to recover from the plaintiff 
the expanses of the suit he instituted against 
Brahmauandbam to recover the property 
from liim. lu that suit cosU wore decreed 
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to the (leffncJfiiif njrainst Brahnianandhain. 
llierei.s no evidence that he has incurred 
!iny additional costs. The agreement 
must be construed as meaning that, if the 
defendant had to incur any costs out of his 
own pocket, he should be reimbursed by the 
plaintiff. This contention must, therefore, 
be overruled. 

The next and last contention is, that the 
defendant is entitled, under the terms of 
the agreement with defendant, to interest 
from (he 31st May 1903. The contract 
for sale, so far as it is material for this 
point, runs thus “ I shall receive the 
money on any day you may bring the same 

within the 3l8t May 1903. . . on any 

day that you may bring the balance and give 

me within the due date, I shall execute on a 

proper stamp paper a sale-deed in your 

favour in respect of the property mentioned 

in e letters. There is no convenant in 

this agreement to pay interest, but in the 

letter, Exhibit I, we End the following state¬ 
ment:— 

sale amount 
Slstof 

May 1 j 03) and get the .sale-deed executed, 
I shall pay to you the said sum with inter- 
est thereon at one rupee per cent, per 
mensem, from the due date and get the 
sale-deed executed.” We may, therefore, 
take it that there was an express covenant 
to pay interest from the Slst of May 1903 
but the defendant was also bound to exe¬ 
cute a sale-deed at the same time. Asa 
matter of fact, m this case the defendant 
was not able to establish a clear title until 
after he instituted his suit against Brahma- 

iiandbam and obtained a decree. That decree 
was passed on the 26th April 1905. Not¬ 
withstanding the covenant to pay interest, 
the defendant would not be entitled to 
recover it unless and until he was able to 
make out a good title. Pry in his work on 
SpeciEc Performance says:—“ la a case 
where there was a stipnlation that if by 

reason of unforeseen or unavoided obstacles, 

he purchase should not be completed b^ 
the day fixed, the purchaser should from 
that day pay interest at 5 per cent, on hia 
purchase-money and be entitled to the 
rents and the Tender did not show a good 
^Het.lllong after the 8poci6ed day, Loach, 
V. C., held that the stipnlation would not 
make interest run before the time when a 
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good title was shown, but would only affect 
its rate.” (See page 68 5fch Edition 
paragraph 1413). This rule commends itself 
to us as a reasonable one. The plaintiff’s 
obligation to pay interest and the defend¬ 
ant’s obligation to execute a valid sale- 
deed must be treated as mutually depend¬ 
ent covenants. In this case, after the 
defendant had established his title against 
Bramanandham, he refused to execute a 
conveyance in plaintiff’s favour. He 
cannot, therefore, claim interest even for 
the period after his title was established 
against Bramanandham. We may, no 
doubt, award him interest from the date 
of the first Court’s decree. He would at 
the same time be bound to pay mesne 
profits from the same date. He does not 
wish to have a decree for interest on these 
terms. 

Tlie second appeal is dismissed with 
costs. 

Appeal dismused. 


ALLAHABAD HIGH OOHKT. 

FULL BENCH. 

First Civil Appeal No. 170 op 19U. 

November 5, 1912. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, Sir George Knox, Kt., Judge, 

Mr. Justice Banerji, Mr. Justice Tudball and 

Mr. Justice Chamier. 

KHALIL-UD DIN AHMED— Plaintipp— 

Appellant 

versus 

Musammat BANNI BIBI —Defendant- 

Respondent. 

Reijistfution Act {III of 1877), ss, 32, 33— Mortgage- 
deed executed by parda nashiu lady—Presentation for 
registration by kusband^Vahdity of presentation. 

A pardu nashin lady executed a mortgage-deed. The 
deed was presented for registration to the Sab-Regis¬ 
trar by her husband who had no authority to make 
the presentation: 

Held, that the presentation was a complete nul¬ 
lity. 

Maiib-un-nissa y. .dtdar Rahim, 23 A. 233; 28 !• A. 
15, followed. 

First appeal from the decision of the Sab* 
ordinate Judge of Bareilly, dated the 10th 
of March 1911. 

Dr. N. 0. Banerji (with him Mr. Ibn 
AJimcd), for the Appellant. 



INDIAN OASES. 


275 


Vol. XVIIJ 


KHAUL-UD-DIN V, UANNI BIBI. 

Mr. B. O^Gonor (with liini Mr. L. A/. 

Baner;V), for the Respondent. 

JUDGilENT. 

Rjghards, 0. J.—-This appeal arises oat of 
a suit brougrht on foot of a mortg'agfe dated the 
llfch of July 1S93. Various defences were 
pleaded, and, amongst other things execution 
and ooDsideration were denied. The Court 
below has found nearly all the issues iu 
favour of the plaintiff. It has found that 
the bond was duly executed by Musinimat 
Banni Bibi, the mortgagor, and that the con¬ 
sideration was duly paid to her. The Court, 
however, somewhat reluctantly found that 
the boud had not been duly registered. This 
question of registeratiou was the question 
which came before a Bench of this Court. It 
appears that on the day on which the mort¬ 
gage purported to have been registered, the 
husband of Musimmat Baoni Bibi made an 
application to the Sub-Registrar of Bareilly 
Tahsil. The actual application is not before 
us but there is endorsed on the bond the 
following note: This document was pre¬ 

sented by Muiz-ud-din Ahmad on Wetlnesday, 
the 12th July ISQ-T, between 8 and 9 a. m. in 
the office of the Sub*Registrar of Parganah 
and District Bareilly. He stated that AiM.^-awi- 
mat Bauni Bibi, the executant of the docu¬ 
ment, was a parda nashiu lady. The docu¬ 
ment may be attested from the Musamniat at 
her residence by means of a Commission. As 
the M-ueammat above-named resides within 
the local limits of the Municipality, this do- 
onmeut may be sent to the Departmental 
Sab-Registrar of Bareilly for attestation. 
(Sd ) Wasi XJddin, Sub-Registrar (Sd.) Muiz- 
ud-diu Ahmad, the person presenting this do¬ 
cument, in autograph’*. 

It next appears that the Departmental 
Sub-Registrar of Bareilly went the same 
day to the lady’s house. The lady was duly 
identified and she admitted execution of the 
deed. The money was paid over and the 
Departmental Sub-Registrar sent the docu¬ 
ment to the Sub-Registrar of Tahsil Bareilly 
who registered the same. It further 
appears from the endorsement upon the 
bond that the person who “presented” the 
document for registration to the Sub- 
Registrar of Tahsil Bareilly was the husband. 
It is clear that the Sub-Hegistrar understood 
the husband to be the person who was 
“presenting” the document to him for 
registration. Xu the Court below and iu 


tins Court, it was admitted that when 
Muiz-ud-din Ahmad, the husband, “pre¬ 
sented” the document for registration, he 
was not authorised in the manner prescribed 
by sections .12 and .33 of the Registration 
Act of 1877, which was then in force. It 
was, however, strongly contended that what 
subsequently happened at the residence of 
the lady amounted to a good “presentation” 
within the meaning of the Act, and that 
the document ought, therefore, to be con¬ 
sidered as having been duly registered. 

At the first hearing of the appeal in this 
Court, it was never pointed out that the 
gentleman wlio attended at the residence 
of the lady was not the same Sub-Registrar 
who had, in the first place, received the 
document from her husband aud the 
question which the Court considered it had 
before it was whether or nob the lady 
having admitted execution and communicat¬ 
ed to au officer competent to accept and 
register the docameut her desire to have 
it registered, the document was not 
sufficiently “presented” within the meaning 
of the Act. The Bench before whom the 
appeal came considered that it was desirable 
theb the question should be decided by a 
larger Bench and the case was accordingly 
referred to the Bench as at present con¬ 
stituted. 

The arguments in the first instance entirely 
proceeded upon the basis that the Depart¬ 
mental Sub-Registrar was entitled to receive 
the document for registration, if in fact it had 
been duly “presented” to him. It has now, 
at the very close of the arguments, been 
pointed out that the Departmental Sub- 
Registrar had no such authority, and the 
question which it was intended to have 
decided by this Bauch doss nob really arise. 

It seems to me that we have" nov only to 
decide whether or nob the “presentation” 
which was made by the husband can, from 
any point of view, be regarded as a good 
“presentation”; and, secondly, whether the 
fact that the Registrar received the 
deed for registration from au unauthorised 
person is merely a defect of procedure which, 
might be disregarded under the provisions of 
section 87. It seams to me that the 

presentation by filuiz-ud-dia Ahmad was a 
complete nullity. Ho had no authority 
whatever to preseub the document lor registra¬ 
tion, aud, iu my opLuiou, this question U 
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rompletply covered by ttie ruling of their 
Lordships of the Privy Council in the case 
of MH)ib'7in‘7>issa v. Ahdtir liahim (1). I 
am also of opinion that, .under no circum¬ 
stances, can what subsequently happened 
at tlie house be deemed a good presentation 
because the gentleman who attended at the 
house had no authority to receive the 
document for registration. His authority 
was conBned to ascertaining that the docu¬ 
ment had been duly executed, that is to say, 
to examine the executant under the provisions 
of section 33. I would dismiss the appeal, 

Knox, J.—I concur and have nothing 
further to add. 

Banerji, J.— 1 also agree in the conclusion 
at which the learned Chief Justice has 
arrived. In the case decided by the Privy 
Council, namely, the case of Unjib-iin-nUsa v. 
Ahdur (1), their Lordships observed;— 

■ft is clear that the power and jurisdiction 
of the Registrar only come into play 
when he ia invoked by some person having a 
direct relation to the deed. It is for those 
persons to consider whether they will or 
will not give to the deed the efficacy con¬ 
ferred by registration. The Registrar could 
nob be held to exercise the jurisdiction con- 
ferred on him if, hearing of the execution 
of a deed he got possession of it and re- 
gistered it; and the same objection applies 
to his proceeding at the instigation of a 
third party who might be a busy body.” 
In the present case, the document was not 
presented for registration by a person 
having a direct relation to the deed, and the 
subsequent admission of execution by the 
executant was before an officer who had 
no jurisdiction to accept the document for 
registration. Therefore, there was no pre¬ 
sentation to a Sub-Registrar having jurisdic¬ 
tion. and the registration of the document 
must, according to the ruling of the Privy 
Council, be held to be invalid. I also would 
dismiss the appeal. 

Tddimll, j.—I fully concur and have 
nothing further to add. 

Chamier, j.—I agree with the order pro¬ 
posed by the learned Chief Justice. It 
appears to me that there was neither in 
fact nor in law any “presentation” of this 
document by any qualified person to any 
person authorised to receive it for regis¬ 
tration. 

(1)23 A. 233; 28 I. A. 15 (P. C.). 


Br THE Court.— The order of the Court 
is that the appeal is dismissed but with¬ 
out costs. The objection raised by the re¬ 
spondent as to costs is also dismissed without 
costs. 

Appeal diemissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2383 op 1909. 

September 5, 1912. 

Present :—Sir Aahutosh Mookerjee, Kt., 
Judge, and Mr. Justice Beachcrofb. 
CHATTURBHUJ PATNAIK and others- 

Pi.AiNTiFPs—A ppellants 
versus 

KRISHNA CHANDRA PATNAIK and 
OTHERS —Defendants—Respondents. 

ILndii Laio —ilitakshara—Dasi—Dasi-putra —Sudra 
—Pcrmaucnt concubine. 

If a Sudra goverued by tho ilitakshara Law has a 
purmaueut, continuous an4 exclusive concubine who 
lives as a member of his family, sho is a dusi, and a 
son born to him by her, who is brought up as 
a member of the family, is a dasi-putra within the 
meaning of that expression as used in the Mitak- 
shara. 

Jogendro Bhiipati v. j^ityaiuxnd Mansinghy 18 C. 
151; 17 I. A. 128, relied upon. 

Ram Samn v. Tek Chand, 28 0. 191, distinguish¬ 
ed. 

Appeal from the decree of the District 
Judge of Cuttack, dated the 28bh June 1909, 
modifying that of the Subordinate Judge, 
Cuttack, dated the 23rd March 1907. 

Babus Baidya Nath Dutt and Tarakessur 
Pal Ohowdhry, for the Appellants. 

Baba Sures Chandra Ohakrabartiy for the 
Respondents. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiffs in a suit for declaration of 
title to a half share of the estate of one 
Dadhibahan Patnaik, who was the father of 
the first plaintiff and the grandfather of the 
other three plaintiffs. The defendants 
include the grandsons and great-grandsons of 
Dadhibahan, a widow of his deceased son, as 
also bis illegitimate son. The sole question in 
controversy at this stage is, whether the 
fifth defendant, the illegitimate son, is 
entitled to a share of the estate left by 
Dadhibahan. The Subordinate Judge 
negatived his claim, but the District Jndge 
has pronounced ia his favour. The District 
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Jadgre bas found that; the parfciea are Sudraa, 
thati the mobher of the dfbh defendant was 
brought into the house of Dadhibahaa as a 
maid servant, that she was his permanent and 
continuous oonoubtue, that she has always 
lived in the family, and that her sou, the 
fifth defendant, has been brought up in the 
family oircle, as a member of the joint 
family. In this view, the Oistriot Judge has 
held that the fifth defendant is entitled to a 
half share of what would ba allotted to a 
legitimate SOD. This view has been contro¬ 
verted on behalf of the plaintilfs, and it has 
been argued that the 6fth defendant cannot 
be deemed a Dasi-putra within the meaning 
of that expression as used in the Mitakshara, 
whioh admittedly governs this family. The 
text of Yajuavalkya, which is the foundation 
of the claim of the illegitimate son, is in 
these terms:—“Even a son begotten by a 


Manu to the fallowing effect (Mitakshira by 
Setlur, Vol. I, page 717): “Ason wlio is be¬ 
gotten by a Sudra on a female slave or on fclie 
female slave of his slave, may. if permitted by 
his father, take a share of inheritance: thus 
the law is settled" (Manu IX, 179). It will 
be observed that the commentators on the 
MitaksJiai'a make no attempt to elucidate tlie 
term Dasi. Apararka, another commentator 
on Yajnavalkya, similarly takes the word as 
not standing in neeil of any explanation 
(Anaudasrara edition, page 740). But when 
we tnrn to the commentators on Manu 
(IX 179), we find that two of them. Jledha- 
tithi and Sarbajnanarain, do not take the 
word Dasi in the restricted sense of a “female 
slave,” [Manu by Maodalik, page 1203]. 
It has been argued before us that the term 
signifies “a female slave," and that as slavery 
has been abolished in British India (Act V 


Sudra on a female slave may get a share by 
the father's choice; but if the father be dead, 
the legitimate brother should make him 
partaker of half a share: oue who has no 
legitimate brother, may take the whole in 
default of heirs down to the son of daughters" 
(Yajnavalkya, II, 134; Mandalik page 220). 
The word which is translated * a female 
slave" is in the original “Dasf." Upon this 
text, Vijoaneswar comments as follows 
{Mitikshara by Colebrooke, Chapter I, 
section 12): "The son begotten by a Sudra 
on a female slave obtains a share by the 
father’s choice or at his pleasure. But after 
the demise of the father, if there be sons of a 
wedded wife, let these brothers allow the 
sou of the female slave to participate for 
half a share; that is, let them give him half 
as much as is the amount of one brotlier’s 
allotment. However, should there be no 
sons of a wedded wife, the son of the female 
slave takes the whole estate, provided there 
be no daughter or wife, nor sons of daughter; 
but if there be such, the son of the female 
slave participates for half a share only. 
From the mention of a Sudra in this place, 
it follows that the son begotten by a man of 
a regenerate tribe on a female slave, does not 
obtain a share even by the father’s choice, 
nor the whole estate after his demise, but if 
he be docile, he receives a simple mainten- 
anoeJ* The commentators on the Mitak’ 
shara, namely, the authors of the Subordhini 
and the Balambhatti, do not define the term 
i)afi, but the latter refers to the te^t of 


of 1?43), there c^t) no longer be a-iy Disi- 
putra in this ouutry entitled to inherit 
under the rule laid dj.vn i.i tlia Mit i <sh2ra. 
We are nob prepared to acc=?pt this c^nr-euri 5a 
as well founded. No doub^, .slav/py hu 
been abilishei in thi4 ountry, but it d)ed 
not follow that the term Disi should be 
interpreted in tl >0 restricted sense contended 
by the appellants. The decisions in fiihi v. 

Gavin {\), S idii V. Buiza (2), Krishn ij/!/ni, 

V. MuUusami (3), Ilurjobia.l Kiiiri r. Dhiram 
Siugh (4) f\r.r/ippiiiiiin v. RiiJo'c'i>n (.5), 
Shesgiri v. Qtre-vi ((>), lifn K'lli v. Jimna (7j, 
Sarasili v. Mannu (8), Inhu-tn Va^ungypidij 
V. Rimasw tmu (9), Sfiaeuikshi v. Appikutti 
(10>, Annnifij tn V. Chimiimi (11), all un¬ 
doubtedly support, directly or by implicition, 
a Ub3ral ir.terpratabi)n of the text of the 
Mitaksktra. Wdson in his Stoskrit Die- 
tion^iry expl.iio^ c ue ror a D n i a? .signify ing 
a ti^h 9 nn^n, a aerv-vat, a slave, a S l ira or a 
man or the fourth trlb). T ie t3r n D isi is 


1) 1 r.. 97. 

2) 4 B. 37. 

3) 7 M. 407. 

4) 6 A. 330; A. W. N. (18S4) 100. 

5) 23 M. 16. 

G) 14 B. 282. 

7) 30 508; 5 A. L -T. 020; A. W. X. (L003) 22). 

8) 2 A. '34. 

9) 13 M. I. A. 141; 3 B. L. R- 1 (P. C.); 12 W. R. 

10) 33 M- 22 >; 7 M. L. T. 2S; 20 M. h. J. 35 ); 4 
a. Cas. 299. 

11) 33 M. 303i 7 M. h. T. 140; 20 M. L. J. 3>); 5 
1. Cas. 84. 
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defined by him as applicable to a female 
eervant or slave, the wife of a slave 
or a Sudra. Monier Williams in his 
Sanskrit Dictionary explains Dasi as a 
female servant or salve, servant maid, whore, 
or harlot. To the same effect is the defini¬ 
tion given in the Sanskrit Worterbnch by 
Bohtlingk and Koth, Vol. Ill, Col. 60i, where 
numerous quotations are given to show that 
the term Dasa has a much wider meaning 
than a slave, and the same observation 
applies to the feminine form Dasi. Burnell 
in the Dayabhaga of Madhabhya observes 
that in Southern India the term Dasi is 
applied also to a female dancer attached to a 
temple. In fact, the whole difficulty has been 
created by the rendering of the word Dasi by 
theexpression ‘female slave"by the earliest 
translators but, as Sir Michael Westropp points 
out in Rajiiv, Mr. Colebrooke when 

he translated the term Dasi putra ae the son 
begotten on a female slave, must have meant 
issue by a concubine (Strange on Hindu Law 
Vol. II, page 68). That the term Dasi^putra 
is capable of interpretation in a liberal sense 
IS clear from the decision of their Lordships 
of the Judicial Committee in Jogendro 
Bhupati V. Nityauaui Mansingh (12), which 
affirmed the decision of this Court in Jcgendm 
Bhupufi V. Nittyanuad (13). There is nothing 
to indicate that the claimant in that case was 
the son of a slave in the technical sense of 
the terra; on the other hand, the dates 
mentioned in the proceedings negative any 
such presumption. Their Lordships of the 
Judicial Committee held that under 
the Mitakskara, among Sudras, where a 

father left a son by a wedded wife and an 
illegiti^mate son by a Dasi (varionsly translat- 
ed as female servant or female slave), the 

ordinary rule of survivorship incidental’to a 

family co-parcenary applies; so that the 
illegitimate son, having survived the legiti¬ 
mate, is entitled by survivorship to succeed 
on the death of his brother without male 
issue, to the family estate, which was 
impartible and appertained to a Baj This 
decision of the Judicial Committee must 
be pronounced to be erroneous if the conten- 
tion of appellants is correct. The case 
before the Judicial Committee, we observe 
came from the same District as here, namely’ 

(12> 18 C. I5lj 171. A. 128. 

<!«/ 11 0 . 702 . 


the District of Cuttack, and the parties there, 
as here, were Sudras governed by the 
Mitakshara Law. We hold, therefore, that 
if a Sudra governed by the Mitakshara Law 
has a permanent, centinuous and exclusive 
concubine who lives as a member of his 
family, she is a Dasi., and his illegitimate 
son by her, who is himself brought up as a 
member of the family, is a Dasiputra, 
within the meaning of the rule laid down in 
the ^litakshara. It has been contended, 
however, that this view is opposed to the 
decision in Ham Saran v. Tek Chand (U), 
which is clearly distinguishable, because the 
only question which arose there for considera¬ 
tion was, whether an illegitimate sou acquires 
by birth a right to the property of his Sudra 
putative father. There are, however, obser¬ 
vations in the judgment which are, in our 
opinion, at variance with the decision of the Ju¬ 
dicial Committee in Jogendro Bhupati Nitya- 
uand MansinghiJ^), and when the preciseques- 
tiou arises again, the matter will requirere-con- 
sideration. Reference has also been made to 
the cases of Narain Dhara v. Rakhal Gain 
(15) and Kzrpal Narain v. Bukurmoni (161; 
these cases were decided under the Dayabhaga 
law and are, consequeutly, not directly in 
point; but we reserve our opiniou upon the 
question under that law when it arises' for 
consideration. 

The result is, that the claim of the fifth 
defendant has been rightly sustained by the 
District Judge and this appeal against his 
decree must be dismissed with costs. 

, , ^ Appeal dismissed, 

(14) 28 C. 194. 

(15) 1 C. 1; 23 W. R. 334. 

(1C) 19 C. 91. 


MADRAS UIGR COURT. 

Civil Revisio.n Petition Nos, 277 to 280 

OP 19H. 

September 12, 1912. 

Present :—Mr Justice Sankaran Nair. 
KANUMOORY NILADRI RAZP— 
Plaiktifp—Petitioner 
versus 

KASA SDBBIAH and others—Defendants 

—Respondents. 

Civil Procedure Code {Act V oj 1908 ), 0. XVIII, r. 16 
and 0, XX, r, 1 —Evidence and VaktVs arguments Heard 
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RAJ MOHAN QDHA t>. ALAM OAZI PATWARI. 

by .0H« ©(Jicei*— hij xurotwor n'itlwut hi'aviUtj 
ttrgHfnenfs~-Jiniijnicut ^)rom)»rn’«'if without notice — 

Whoroft Munsif roooriloil thooviilonoo iu a caao and 
heard nrgumonts of Counsi'l, bat judgtHontn as a i itMai 
and pronounced by hissaecessov witlioat hearing Cana- 
sel, or giving thoiii notice of the date on which tho 
judgment would bo annouaeod; hcht, tlmt under 
Order XYIII, rule 15 of the t'odo of Civil I’rocednre, 
1908, it was not necessary to hear Counsel again: 
but that tho omission to notify tlie d:»to on whieli 
judgnu'ut was to bo promnmeed, as i'e<|uire«l by 
Order XX, rule 1 of the Code, was a serious irregu¬ 
larity, if not an illegality, necessitating tlie setting 
aside of tho judgniont, and directing tlio Mnnsif to 
proceed ufix'sh with tho case according to law. 

x. Xnniiu L<tl, 7 A. y^T, cited. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District bfuusif of 
Narasapur, dated 2Sth day of Septmber lOlO, 
in Small Cause Suits Nos. 1352, 1358, 1368 
and 1364 of 1909. 

Mr. T. Ramachandra Rmo, for the Petitioner. 
Mr. V. Rcimesam^ for the Respondents. 
JUDGMENT.—The District Munsif re¬ 
ports that the allegatious in the aflfidavit are 
substantially true. The evidence was taken 
by one Munsif who also heard the arguments 
of Vakils and reserved judgment. One of his 
euccessors read the evidence and, without 
hearing the parties or giving them notice, de¬ 
livered hia judgment. The first contention is 
that the Munsif may be entitled to deal with 
the evidence taken by his predecessor but he 
ehonld have heard the Vakils on the evidence 
before pronouncing his judgment, and Jagram- 
dcis V. Narain IjoliX ) is relied upon. I do not 
think this is necessary, under Order XVIII, 
rule 15 of the Code of Civil Procedure. 

The next contention is that under Order 
XX, rule 1, notice of the date of pronouncing 
the judgment should have been given. This 
contention is valid and its omission is a 
serious irregularity, if not an illegality. It 
is unnecessary to consider whether, if it is 
only an irregularity, this Court should 
interfere with the decree on that account 
only, because the Munsif who decided the 
case was not the same person who heard the 
Pleaders and it is impossible to say what the 
result would be if the case had been argued. 
The case seems to be one in which the Plead¬ 
ers should have been heard. I, therefore, set 
aside the decree, direct the Munsif to restore 
the oases to bis file and deal with them accord- 

. (l) 7 A. 867j A. W. N. (1885) 285. 


ing to law with reforeiicn to the above observa¬ 
tions. Tlio parties will bear thoir own costs 
in this Court. The costs in tlio lower C>urb 
will be dealt with in tlie final decree. 

Decree net aside. 


OAbOUrrA lIlGli COURT. 
Second Civil Appe.vl No. 259 ? oir 1999 . 

August 22, 1912, 

Present :—Sir AshutosH Mookarjea, Ivr., 
Judge, and Mr. .Tustics 11s lo'icrjfc. 

RAJ MOHAN GUHA—PLAUfiEi!'- 

Appellant 


versus 

ALAM GA/H PATWARI—Dt.'FR.'inANr— 

Respondent. 

Jienynl Tcti'tncij -Ic# oj 1S859> 

nf—Power of Settlement <\(li -ei—Convetion d/boaa fi ln 
,ni<l ik!-.Uiit'i!;j of Inherent iw<e:c of C)>irt t> 

coccect uhcion< errors tn re'ord^Am ’n bn'snt' of recor.l 
offer tli^mis>^iil of npiwol. 

Section 108A of tlio lieng.al Tenancy Act np[>lii;,s 
only to Uovenuo OlHeers specially clnpo^vcl•ed by the 
Local trOVornniLMU in that behilf. The section outiUe J 
the Settleineut OTuer to correct the record wh.n-e 
there Ins been a Inn i j! h mistake; such mistake 
need not noco.ss;ivily be tho inistako of tho Sottloaioiit 
Odicer; it may very well bo a luisLako made by one uf 
tlic parties concerned. 'J'ho scebioa in snbibaticj 
autlioi’isoa a Settlement O.iicer to re-coiisi'ler tho nnt- 
tcr on the merits. 

A Sottlemont OiFiccr, in tho exorcise of a power in. 
horent in every Court to correct oiivioii orror-J or 
incidental slips in its own record, may correct a' 
clerical or an arithmetical error in t!io Keconl. 

}[ellor V. S'cire, CIi. D. 23.) at p. 2t7; 5> L. T.. 
•?05- 33 W. R. 78o; Litvrie v. Ljes, 7 App. Caj. 19. at 
p. 3d; 51 L. J. Ch. 203; 4*3 L. T. 210, 30 W. R. IS5^ 
finil Hitton V. (18').')) A. 0. oi7 at p. .o'J); 

03 L. J. R- C. 2*; 1 R. 1; 67 L. T. 722, referred t >. 

After thoQnal pablic-itionoCaUecord of lligat^, fair 
and equitable rent was settled in a procoe ling iia.br 
section 105 of the K-mg.i-l Tenancy Act, at tlie r.t‘.o 
of ono riipeo per The tenant’s appeal to the 

SpocialJndge was dismissed SnbsoqiiGiitly, it \\\\i 
discovered that the area had been erroneously re¬ 
corded as 3 17 cottnhs instead of 7 bi'jho'i, ,5 

cotlahs. Accordingly, tlio .Ssttlemeut OiTicer amended 
tho record, and a consequential alteration was mile 
in tho entry rolatiug bo the rent p.tyable. Before bli s 
Special Judge on appeal, no question w:is raised 
as to the area: 

Held, that the Settlement 0;ficer had authority to 


Appeal from the decree of tlie District 
Judge of Tippera, dated the 10th August 
1909, aflfirming that of the Muosif of Chand- 
pur, dated the 23rd December 1903. 
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Baba JJpendra Lai Boy (for Babu Harendra 
Narain Mitra)^ for the Appellant. 

Babu Brajendra Nafh Ghatterjee^ for the 
Kespondents. 

JUDGMENT.—This is an appeal on be¬ 
half of the plaintiff in a suit for rent. The 
plaintiff claims rent at the rate of Rs. 7*4 
on account of 7 highas and 5 coHaks of 
land in the occupation of the defendants. 
The defendants contend that they hold 5 
bigkas and 17 cottahs on a rental of 
Rs. 5-13-7 and, in support of their 
allegation, they rely upon an entry in a 
Record of Rights finally published on the 
20th Jane 1904, The plaintiff, on the 
other hand, relies on that very record as 
subsequently amended hy the Settlement 
Officer on the 2nd September 1907. The 
District Judge has refused to recognise 
the amendment of the record on the 
ground that it was made without jurisdic¬ 
tion. The question in controversy, therefore, 
is whether the alteration in the record was 
duly made. 

It appears that after the Bnal publication 
of the Record of Rights, fair and equitable 
rent was settled on the 21at December 1905 
in a proceeding under section 105 of the 
Bengal Tenancy Act, at the rate of one 
rupee per higha. The tenants were dis¬ 
satisfied with this assessment and preferred 
an appeal to the Special Judge, which was 
dismissed on the 9th April 1906. Subse- 
quently, it was discovered that the area 
had been erroneously put down as o highas 
and 17 cottahs in the Record of rights 
Accordingly, the Settlement Officer, on the 
2nd September 1907, amended the record 
so as to alter the entry about area from 5 
btghasy 17 cottahs to 7 bighas and 5 cottahs • 
a consequential alteration was made in the’ 
entry relating to the rent payable. The 
District Judge has held that this alteration 
was unauthorised, iirst, because under 
section 108A of the Bengal Tenancy Act 
an alteration of this description could be* 
made only within one year from the date 
of the publication of the record; secondly 
because such alteration could not be made 
after an appeal in a proceeding under 
section 105 had been heard and decided by 
the Special Judge. In our opinion, the view 
taken by the District Judge cannot be 
supported, 


CASES. [191^ 

It was taken for granted in the Court 
below that the Settlement Officer pro¬ 
ceeded under section 108A of the Bengal 
Tenancy Act ; but there is no foundation 
for this assumption. The section applies 
only to Revenue Officers specially em¬ 
powered by the Local Government in that 
behalf. It is not shown that the Settlement 
Officer in this case was so empowered, It 
is further clear that the Settlement Officer 
could not have acted under section 108A, 
because he amended the record more 
than a year after the date of the certificate 
of its final publication. It is worthy of 
note that section 108A has a much wider 
scope than the correction of obvious errors 
or incidental slips in a Record of Rights. It 
entitles the Settlement Officer to correct the 
record where there has been a bona hde 
mistake ; such mistake need not necessarily 
be the mistake of the Settlement Officer ; it 
may very well be a mistake made by one of 
the parties concerned. Section 108A, in 
substance, authorises a Settlement Officer to 
re-consider the matter on the merits. In 
the present case, where apparently a clerical 
or an arithmetical error bad to be cor¬ 
rected, the Settlement Officer, even if he 
had been duly authorised, need not have 
availed himself of the provisionsof that section. 
He may be deemed, therefore, to have acted 
in the exercise of a power inherent in every 
Court to correct obvious errors or incidental 
slips in its own record. Lord Justice Bowen 
observed in Mellor v. SwiVeCl), that “every 
Court has inherent power over its own record; 
as long as the records are within its power, 
it can set right any mistake in them; it would 
be perfectly shocking if the Court could not 
rectify an error which is really one of its own 
ministers.” Equally emphatic are the 
observations of Lord Blackburn in Lawne v. 
Lees (2) and of Lord Watson in Hatton v. 
Harris (3), Hence, the only question for 
consideration is, whether the SettlementOfficer 
had authority to amend the Record of Rights 
at the stage he proceeded to set it right. It 
has been contended that his authority had 

(X) (1885) 30 Ch. D. 239 at p. 247: 68 L. T.|206: 33 
W. R. 786. 

(2) 1881) 7 App. Cas. 19 at p. 36j 61 L. J. Ch. 209; 

4C L. T. 210; 30 VV. R. 185. 

(3) 1.1895; App. Cas. 547.atp, 560; 62 U J* P. C. 24; 

1 R. Ij 67 L. T. 722. 
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tdrmiQAtedt baoause the Spao’uil Jini^e \\v\ 
already oiaftcntiedhi^ order upon tWe 'q ieiUoa 
otfairand eq-iUable rent in tiie pr>C3edingr 
under aeotioa 105. No doubt, the am)a-xt of 
fair and equitable rent must depend upon the 
area; but, it is plain, ns stated by the Distriot 
Judge himself, that the substantial matter iii 
oontroversy before the Special Judge was, 
■whether the rate of one rupee per higha was 
or was not fair and equitable. No question 
appears to have been raised before the Special 
Judge as to whether the area was 5 bighaSy 
17 cottahs or 7 highas, 5 coftahs. Under these 
circumstances, we must hold that the bottle- 
ment Officer had authority to correct the record 
on the 2nd September 1907. We are not 
concerned with the question whether the record 
as amended represented the true state of facts. 
The only effect of our decision is that the 
landlord is entitled to rely upon the corrected 

record under section 103B (c) of the Bengal 

Tenancy Act. But, it is open to the defendants 
to rebut this presumption and to establish, if 
they can, that the record as amended is errone¬ 
ous. This aspect of the matter doss not appear 
to have been considered in either of the Courts 


below. 

The result is, that this appeal is allowed, 
the decrees of the Courts below set aside and 
the case remanded to the Court of first instance 
forre-frial. The Court will proceed on the 
assumption that the amended record is correct; 
but it will be open to the defendants to rebut 
this presumption. Each party will pay his 
own costs up to this stage of the proceedings. 

Appeal allowed’ Case remanded. 


MADRAS HIGH COURT. 

Civil Suit No. 184 op 1910. 

July 29, 1912. 

Present :— Mr. Justice Wallis 
LAKSHMAMMAL— Plaintiff 

versus 

NARASIMHARAGHAVA IYENGAR and 

CTHEBS—Defendants, 

NegsHahle Instruments Act (XIVI of 1881), «. 87— 
Material aUeraiior».-Frivate International Law. 

A suit was brooghfc upon two docuraentB execoted 
in Mysore, and not stamped according to the Stamp 
Law of Mysore, and, consequently, were inadmissible 
in evidence and could not be acted upon thoro. Tho 


doonmoiits uoro doscrihotl in tho plaint ns boiuls, 
lull in llio ilocumcnts thomsi'U'OH, they ivoro doacriliod 
ns proiniasory-notc'ii; tho dociiinc'tilH wero torn in 
sovi’inl places ami liml l)opii pieced together in such a 
nmiuu'r that tho imnio of tho jiiiyeo and tlio ivord.s 
“or order'* worn missinif with tlio result that tlio 
docinnents could ho doacrihcil us bonds: 

Ih'lil, that this wus nti alteration of a niatcrinl 
(diaractor, wherohy dociimonts, which could not ho 
sued upon in the only Court where any suit ujion 
them was likely to l>o inaintaiiiahle, woro conrt'i-tod 
into dooumonts which cnulil bo sno<l upon, and tliat, 
ap:irt from tlio <*xpress provisions of section 87 
of tho Xegotinhlo Instruments Art, tho suit on tlioso 
liocuMients must fail. 

The question whether the plaintiff’s suit, which was 
not mnintaiiiahlc in Mysore owing to tho failuro to 
conform to tlio Stamp Law there, was mnintainablo 
in India, consi<lerod.' 

Mr. P. V. Srinivasi hjengar, for thePlaintiff. 

Mr. V. Sadogopacharaify for theDefendants. 

JUDGMENT.—This is a suit brought by 
tbe plaintiif upon two documents, which were 
executed in Mysore by the father of tlie 
defendants who was at one time an Advocate 
and afterwards a District Munsif in Mysore, 
in favour of the plaintiff, wlio with her hus¬ 
band is also an inhabitant of Mysore; and the 
suit has been brought here merely owing to 
the accident that the defendants are at present 
residing in Madras for the purpose of 
prosecuting their studies. 

In the plaint, these documents are describ¬ 
ed as bonds; but in the document.s them¬ 
selves, they are described as promissory- 
notes. It now turns out that these docu¬ 
ments have been torn in several places and 
have been pieced together again but in such 
a way that the parts where the name of tlie 
payee and the words ‘or order” would 
ordinarily appear are rai.ssing, with tbe result 
that they can be described as bonds as they 
have been described in the plaint. 

Now, it also turns out from an inspection 
of these documents that, according to tbe 
Stamp Law of Mysore, which is Regulation II 
of 1900 and which admittedly is identical in 
terms with our own Stamp Law, these docu¬ 
ments being made payable more than a year 
after execution, under Article 13 (c) of the let 
Schedule require to be stamped in the same 
way as bonds; and have not been so stamped 
with the result that under section 35, if 
promissory-notes, they could neither be 
received in evidence nor acted upon in Mysore 
and they would, therefore, be entirely invalid 
in Mysore which, in the ordinary course of 
things, would be the place ^here they could 
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be sued upon, because the executaofc and hU 
family were Mysoreans resident in Mysore. 

Now, the first question which arises in that 
state of thing’s is whether there hag been a 
material alteration in these documents since 
their execution, because, if there hag been, it 
is clear upon the express terms of the Nego¬ 
tiable Instruments Act, section 87, which we 
ought to presume under section 137, in the 
absence of evidence to the contrary, is also 
the law in Mysore, “any material alteration 
of a Negotiable Instrument renders the same 
void as against any one who is a party thereto 
at the time of making such alteration and 
does not consent thereto, unless it was made 
to carry out the common intention of the 
original parties.” And, apart from the express 
provisions of section 87 of the Negotiable 
Instruments Act, it is a general principle of 
law which is applicable to all promissory- 
notes and further to deeds of all kinds. I 
may here refer to Daniel’s well known work 
on Negotiable Inatpments, paragraph 1373, 
where it is said:— Any change in terras of 
a written contract, which varies its original 
legal effect and operation whether in respect 
to the obligation it imports, or to its 
force as matter of evidence, when made by 
any party to the contract, is an alteration 
thereof, unless all the other parties to the 
contract gave their express or implied consent 
to such change. And the effect of such alter¬ 
ation is to nullify and destroy the altered 
instrument as a legal obligation, whether 
made with fraudulent intent or not.” 

Having regard to the condition of these 
documents, it appears to me that there has 
been prima facie an alteration of a most 
material character. The materiality of the 
alteration was contested very courageously 
by Mr. Srinivasa Iyengar; but to say that 
an alteration which converts a document 
which cannot be sued upon in the only 
Court where any suit on it is likely to be 
maintainable into one which can be sued 
upon to say that such an alteration as that 
is not material, is an argument which I am 
really unable to appreciate. 

Having come to that eonolusion, there 
really is an end of the case, because the 
result inevitably follows that this suit mast 
be dismissed. There were some other ques¬ 
tions which were, however, argued and 
about which evidence was gone into. It 


was contended for the defendants that as 
these documents could not have been sued 
upon in Mysore owing to the provisions 
of the Mysore Stamp Law, neither could 
they be sued upon here. That is a ques¬ 
tion nob free from difficulty. In England, 
under section 72 sub-section I (a) of the 
Hills of Exchange Act, mere failure of com¬ 
pliance with Foreign Stamp Law does not 
prevent bills being sued upon in England. 
But there is no section corresponing to 
that^ in the Negotiable Instruments Act. 
Section 19 of the Stamp Act does not 
seem to me to throw any light upon this 
question. We are, therefore, driven back to 
the Private International Law on the ques¬ 
tion, as to which it cannot be said that the 
leading text writers are all in agreement. 
If the view of ilr. Westlake, in his very careful 
consideration of the cases in paragraph 209, is 
to be followed, then it would seem that as no 
action could be brought where the contract 
was made, so no action can be brought 
here^ in the absence of an express statutory 
provision to the contrary. And Mr. Dicey, 
on the other hand, appears to rely upon 
the general principle that English Courts 
taka no judicial notice of foreign Reveoue 
Law, but the case which he refers to in 
Bristow V. Soqueoille (1) was really a case 
that did not raise the question at all 
but merely raised the question whether a 
receipt which required to be stamped to 
make it admissible in the country in which 
it was made could be admitted as evidence 
of payment in England, although it had 
not been stamped according to the law of 
the country where it was made. It is 
pointed out by Mr. Westlake there was no 
question of any contract in that case. A 
receipt is not a contract. However, I do 
not find it necessary to express any final 
opinion on that question. 

Then, the further question was raised 
and evidence was gone into, as to whether 
there was any consideration for these 
promissory-notes and I hold that the onus 
lay on the defendants to show that there 
was no debt just as it would have lain 
upon their father, the maker, if he had 
been alive and been sued on them. With 
regard to this part of the evidence, I 
would merely say that I am not satisfied 
5 Ex, 275; 19 L. J. Ex. 289; 14 Jur. 674: 82 E.K. 
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with the evidenoe for the plaintiff, that 
the plaintiff, who is the wife of Ran^a Sri¬ 
nivasa Chari, ever had this money. 

« « « * 

In my ooinion, the suit clearly fails 
on the ground of material alteration of 
the suit notes and, therefore, is dismissed 
with costs. 

Suit disynissed. 


[CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1709 op 1909. 
September 5, 1912. 

Present: —Sir Ashutosh Mookerjee, Kt., 
Judge, and Mr, Justice Oarnduff. 
KEDAR NATH ROY and othehs — 
Plaintiffs—Appellants 
versus 

AMRITALAL MOOKERJEE and ofiiers 
—Defendants—Respondents. 

Hindu Law—£nheritai)ce--IieicrMonnrij hcir—Fnfhrr'if 
hrothers daughter's son—Orenf^grcat^grandfatlicrsgrcat- 
grandson—Pcrfcrential title. 

The father’s brother’s daughter’s son 1ms a pre¬ 
ferential title as I'cversionary heir, as coniparod with 
the great-great-grandfathcv’s great-gr.'indson. 

Qnrti Gohindy. Anand Lai, 5 B. L- R. 15; 13 W. R. 
(F. B.) 49 and Digumhcr Roij V. 2Ioti Lnl, 9 C .')G3 
(F. B.); 12 C. L. R. 204, followed. 

Appeal from the decree of the District Judge 
of Birbhum, dated the 13bh May 1909, confirm¬ 
ing that of the Munsif, Bolepur, dated the 8th 

February 1909.* 

Babu Qolop Chandra Sarkar (with him Baba 
Sajani Rant Stnha), fov the Appellants. 

Babas Ram Chandra Majumdar and 
Harendra Krishna Mookerjee, for the Respoad- 

ents. 

JUDGMENT.—The subject-matter of the 
litigation which has culminated in this 
appeal is the estate of one Jogendra Chandra 
Ray. The plaintiffs-appellants are the 
great-grandsons of the great-great-grand- 
fatber of the deceased owner, while the 
defendant is the son of the daughter of the 
brother of his father. The question iu 
controversy is, who has the preferential 
title as the reversionary heir. The Courts 
below have found in favour of the defendant, 
upon the authority of the Full Bench 
decisions in Quru Qohind v. Anand Lai (1) 

(1) 6 B. K. 15j 13 W. E. (F. B.) 49. 


and T>igHmber Rog v. Moti Lai (2). It is 
not disputed that] if these cases were 
correctly decided, the claim of the plaintiff.^ 
must be negatived. Rat it has been argued 
that both the Full Benches took an erroneou-s 
view of the fundamental principles wliich 
underlie the Dayabhaga, and, consequently, 
arrived at incorrect conclusions. On this 
basis, Sastri Golap Chandra Sarkar has ad¬ 
dressed to us an able and learned argument 
to induce us to have tlie matter re considered 
by the Full Court. We have anxiously 
considered his argument, and we are of 
opinion that if the matter were res iategra, 
the view put forward by the appellants 
would deserve consideration. At the same 
time, we are of opinion that, on well- 
established principles, the matter should 
not be re-opened. The law on the subject 
has been laid down authoritatively by two 
successive Full Beaches, once iu 1870 and 
again in 1883. Attempts have previously 
been made to re-open the matter, but have 
never been successful. [See, for instance, 
Lino Nath v. Chunii Koch (3), where in 
1SS9 Mr. Justice Banerjee stated tha-. the 
que.stion must be deemed settled by 
authority]. In these circumstances, wa are 
clearly of opinion that we should act on 
the principle stated by Lord Cranwortli in 
Young v. Robertion (<») in the following 
terras : “There is another duty incumbent 
on all Courts, aud pre eminently upon a 
Court of ultimate appeal, and which lias 
been invariably ob.served, namely, that as 
regards those rules which regulate the 
settlement and devolution of property, those 
Courts, which have to interpret instruments 
and acts of parties, must take cars to be 
very guarded against letting any supposed 
notions as to the inaccuracy of any rule, 
which has in fact been acted upon, induce 
them to alter it so as t.) endanger the 
security of property and title.s.” This 
doctrine has been recogoised by their Lord- 
ships of the Judicial CommittGe in Sri Rija 
Rio Venkita Suryi Mahipati v. Court of Wof'Js 
(5), though they did nob apply the doctrine 
to that particular case, because there had 
not been such a long course of uniform 

(2) 9C. 563; J2C.L. R. 204. 

(3) 10 C. L. J. I4j 16 Ind. Cas. 340. 

(4) (1862) 4 Mac. II. L, 314 at p. 325. 

(5) 26 I. A, 83 at p. 96j 3 C. W. N. 41oj 22 M. 333. 
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decisions as ought nob to Lave been reversed 
and the law altered. 

The result is that the decree of the Dis¬ 
trict Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 
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to any laches on the part of the petitioner 
before the District Mansif or for any other 
cause. Costs will abide the result. 

Order set aside. 
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Appeal against Appellate Order No. 94 

OP 1910. 

August 20, lyl2. 

Present: —Sir Ralph Benson, Kt., Offg. 

Chief Justice, and Mr. Justice Napier. 

SEPAHDAR KHAN SANTHOJI and 
OTHERS —Defendants — Appellants 

versus 

BADI BT —Plaintiff—Respondent. 

Partition Act (ZF of 1803), s. lO~Whcthcr appUca. 
hie where preliminary decree has been made. 

Section 10 of Act IV of 1893 is applicable to a case 
whore a preliminary decree for partition has been 
made but the final partition has not been effected. 

Appeal against the decree of the District 
Court of Cuddapah, in Appeal Suit No. 107 
of 191C, dated 26th July 1910, preferred 
against that of the Court of the 
District Munsif of Cuddapah, in E. P. 
No. 121 of 1910, in Original Suit No. 847 of 
1910. 

Mr. S. Qopalaswami Iyengar, for the Ap¬ 
pellants. 

Mr. T. Anantackari, for the Respondents, 

JUDGMENT.—The District Judge is in 
error in holding that the provisions of the 
Partition Act IV of 1893 do not apply to a 
suit like the present in which a pre- 
liminary decree for partition had been 
made but in which the final partition had 
not been effected. Section 10 of the Act 
makes this plain, as pointed out in Kadir 
Bacha Sahib v. Abdul Bahiman Sahib (1) 
followed in Bai Hirakore v. Irikamdas Hira^ 
chand (2). 

We set aside the order of the District 
Judge on the preliminary matter and 
direct him to restore the appeal to the 
file and dispose of it according to law. 

It is open to him io consider whether 
the application should be disposed of owing 

(1) 24 M. 639. 

(2) 32 B, 103; 10 Bom, L. R. 23; 3 M. h. T. 141, 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No, 670 

OF 1911. 

September 2, 1912. 

Preserit :—Sir Ashutosh Mookerjee, Kt., 
Judge, and Mr. Justice Beachcroft. 

Raja PAUMANAND SINGH BAHADUR 

—Judgment-debtor—Appellant 

versus 

RAMA PRASAD MALVX— Degbbs-holdes 

Respondent. 

Maintenance—Right to receive money—Interest in 
estate out of ichich anmiity paid—Personal right or 
interest in property—Saleahle property—Givil Pro. 
cedure Code (Act V of 1908), s. 60, cl. (n), 
proviso — Restraint on alienation-^ Involuntary sale — 
Payer's pi-operty vested in Court of Wards—Whether 
manager under Court compellable to money io 

Court month by 7nonth-.-Whether Receiver may be ap» 
pointed. 

A well marked distinction has been recognised be¬ 
tween a right to receive a sum of money for purposes 
of maintenance properly so called, and a right or 
interest in property which really forms a fnnd or 
estate out of which an annuity is periodically paid to 
the grantee; in the former case, a purely psraoual 
right is created which may be properly deemed in¬ 
alienable; in the latter case, an interest in property 
is created which can rightly be deemed alienable. 
Whether a particular grant falls within the scope of 
the one principle or the other, must depend upon its 
torms. 

Asad AU Holla v. Haider Ali, 6 Ind. Gas. 826; 12 0. 
L. J. 130; 38 C. 13j 14 C. W. N. 918 and Tara Sundari 
V. Saroda Charan, 7 Ind. Cas. 80; 12 C.L J. 146, relied 
ijpon. 

A father, finding himself unable to pay his creditors, 
conveyed to his son all his properties for the con¬ 
sideration of paying off his debts. The transferee 
agreed to pay to his father, the transferor, during his 
life a monthly sum and two annual sums. These 
sums were made first charges upon tho estate in the 
hands of the son, subject to the then existing mort¬ 
gages executed by the father. The deed contained a 
covenant that the allowances were payable to the 
vendor personally and would be absolutely incapable 
of transfer in any form whatever; 

Held, that the right of the father to receive the an¬ 
nuity was a valuable interestin property and saleable 
propertj' within the meaning of section 60 of the 
Civil Procedure Code of 1908, and could not be regarded 
as a right to future maintenance within the meaning 
of clause (w) of the proviso to that seotion; that the 
clause^in the document seeking to impose a res¬ 
traint on alienation, was iJIlegali that a restraipt 
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OR voluntary nUountion, ovou if validly iinposod, »Ud 
not nooessarily imjdy a voatraiiit against iuvoUintury 
alionation, and that tUo restraint did not bar a 
compulsory salo at tho iustuueo of tho fathor’a cre¬ 
ditors. 

Rochford V. Jliicicmtin, 0 Haro -ITo; 21 L. J. Cli. Dll; 
1C Jup, 212j 89 U. H. D:H); M v. Mith, 3 K. * J. 

463 at p. 468} 112 U. 11. 231; llnfkm v. 

3 Ch. D. 148; 24 W. 11. 764; Ilnnt-Fouhlon v. 

Furber, 3 Ch. D. 285; 24 W. H. 750 ami Koper v. 

itoper, 3 Ch. 714 at p. 721; 31 L. T. 155; 24 \V. K. 
1013, roforied to. 

The father’s dooreo-holder is entitled to attach and 
sell the right to rocoivo tho allowunco. Tl»o pur¬ 
chaser at tho sale ^YiU acipiire tho right of tho judg¬ 
ment-debtor. Before that event takes place, tlio 
manager under the Court of Wards, in wiioin the 
estate of tho sou has vested, caunot bo culled upon to 
pay the money into Court mouth b)’ month. 

Baja PadniantiHti v. Kama Framd, 11 lud Cas. 422; 
14 C. L. J. 127; 16 0. W. N. 14, relied upon. 

Nor can a Receiver bo appointed to rccoivo the 
money month by mouth. 

Libcas V. flam's, 18 Q. B. U. 127: 56 L. J. Q- B. 15; 
65 L. T. 658; 35 W. R. 112; 51 J. T. 261, rofoi red to. 

Appeal against the order of the Sub¬ 
ordinate Judge of Bhagalpur, dated the 20th 
December 1911. 

Dr. Ita$h Behary Qhose, Babus Bepin Behayy 
Qhose and Debendara Nath Bagchi, for the 
Appellant. 

Mr. S, P. Stnhii, Babus Kshelra Mohan Sen 
and liares CAaneZra Sinha, for the Respond¬ 
ent. 

JTJDGMEJIT.—This appeal is directed 
against an order in execution proceedings. The 
antecedent history of the litigation may be 
briefly stated. On the 25th September 
1905, the appellant conveyed all his properties 
in favour of his son for the payment of his 
debts. The conveyance provided that the 
parebaser would pay the vendor a monthly 
snmof rupees four thousand, the first payment 
to be made on the Ist October 1905, and the 
payment for ©very succeeding month, on the 
first day of the month following, between 
the hours of 1 a.m. and 6 am. The convey¬ 
ance also provided for the payment of further 
Bums of rupees two thousand and rupees 
twelve hundred annually in two equal instal¬ 
ments for specified purposes. The deed 
further contained a provision that the vendor 
would not, by mortgage or otherwise, seek to 
charge or alienate the allowance payable to 
him, and that, on no account and under no 
oironmstances, was the allowance to become 
payable to or demandable by any person 
other than the vendor or bis duly constituted 
attorney. There was also a provision that, so 
far as was consistent with the then subsUtiog 


mortgages executed by the voiidor himself, 
the allowance payable was to be a first 
charge upon a specified share of the estate. 
The pui'chaser died sometime after this 
transaction, whereupon tlie properties trans¬ 
ferred to him vested in his widow, Sashirama 
Kumari, and are now under!the management 
of the Court of Wards on her behalf. On 
the 4th April 1910, the respondents before 
us, who held a decree for a large sum of 
money obtained against the appellant on the 
Idth November 190S, applied for execution 
thereof. They prayed for recovery of the 
judgment-debt by attachment of the monthly 
allowance of rupees four thousand from the 
date of application to the date of realisation. 
The judgment-debtor objected that the allow¬ 
ance could notbeattached beforeit became due. 
The Subordinate Judge overruled this objec¬ 
tion, and issued a prohibitory order upon the 
manager under the Court of Wards, directing 
him to withhold payment of the monthly 
allowance to thejudgment-debtorand to deposit 
the amount in Court as it accrued due from 
month to month, till the decretal amoant 
was satisfied. Upon appeal to this Court 
by the judgment-debtor, the order of the Sub¬ 
ordinate Judge was discharged on the 28th 
June 1911, on the ground that an annuity 
not yet due, is not garnishable under the 
provisions of the law. Baja Padmanand 
Singh v, Ramaprosad Alalvi (1). Thereupon, 
the decree-holders presented an application 
to the Court below on the llth September 

1911, in which they prayed that the right, 

title and interest of the judgment-debtor in 
the monthly allowance payable from and 
charged upon the estate of his daughter- in¬ 
law might be attached and sold. The judg¬ 
ment-debtor objected that the right to the 
annuity was not saleable property within 
the meaning of section 60 of the Civil Pro¬ 
cedure Code of 1908 and was, consequently, 
not liable to be attached and sold. The 
Subordinate Judge has overruled this con¬ 
tention, and has not only directed attach- 
raeot of the annuity hub also issued a 
prohibitory order upon the manager under 
the Court of Wards directing him to bring 
into Court, month by mouth, the amount 
of allowance payable to the judgment-debtor. 
We are invited in this appeal to set aside 
this order as contrary to law. 

(1) 14 0. L, J. 127; 16 0. W. N. 14; H Jnd, Cas, 
22 « 
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The determination of tlie question raised 
before us, depends upon the nature of the 
right created in favourof the judgment-debtor 
by the indenture of the 25th September 
1905. The deed recites the previous history 
of the family and the erabarrasment of Raja 
Padmanand Singh when he found himself 
unable to pay his creditors, secured as well as 
unsecured. Under these circumstances, he 
conveyed to his son all his properties for 
consideration. The transferee assumed pay¬ 
ment of specified debts, and agreed, as we have 
already stated, to pay to his father, the vendor, 
during his life, a monthly sum of rupees 
four thousand and two annual sums of rupees 
two thousand and rupees twelve hundred 
respectively. These sums were made first 
charges upon the estate in the hands of the 
son, subject to ithe tlien existing mortgages 
executed by the vendor himself. The deed 
contained a covenant that the allowances were 
payable to the vendor personally and would 
be absolutely incapable of transfer in any form 
whatever. On behalf of the appellant it has 
been argued that the vendor had no saleable 
interest in the annuity, that it was purely 
personal, and that it is in essence a right to 
future maintenance within the meaning of 
clause (n) of the proviso to section 60 of the 
Civil Procedure Code of 190S. Oa behalf of 
the respondents, it has been argued, on the 
other band, that this right to receive the 
annuity, the payment whereof was secured 
by a first charge on the estate in the 
hands of the son, is a valuable interest 
in property, that the restraint upon aliena¬ 
tion imposed thereon is contrary to law, and, 
that, in any event, a creditor of the annuitant 
is entitled, notwithstanding the clause against 
alienation, to seize the property in execution. 
This is the substantial point iu controversy 
in this appeal. There is a subordinate point, 
which would require consideration, if the 
argument of the judgment-debtor fails, 
namely, if the right t') receive the annuity 
be deemed saleable property liable to be 
attached and sold, it is not competent to the 
Court to issue a prohibitory order upon the 
manager and to direct him to deposit in 
Court the allowance as it falls due from 
month to month. 

In so far as the primary question in the 
appeal is concerned, we have arrived at the 
conclusioTt. after anxious consideration of the 
matter, that the right of the judgment-debtor 
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to receive the annuity is saleable property 
within the meauiug of section 60 of Code of 
190S and cannot be regarded as a right to 
future maintenance within the meaning of 
clause (n) of the proviso to that section. 
The question whether a right to maintenance 
is assignable or not, was considered by this 
Court in the cases of Asad Ali Molli v. Uaider 
AH f2) and Tara Sundari v, Saroda Oharan 
(3). The judicial decisions on the subject, 
which are by no means easy to reconcile, will 
be found reviewed in these cases. As was 
pointed out there, a well marked distinction 
has been recognised between a right to 
receive a sum of money for purposes of main¬ 
tenance properly so called, and a right or 
interest in property which really forms a 
fund or estate out of which an annuity is 
periodically paid to the grantee; in tbe 
former ca'^e. a purely personal right is created 
which may be properly deemed inalienable; 
iu the latter case, an interest in property is 
created which can rightly be deemed alien¬ 
able. Whether a particular grant falls 
within the scope of the one principle or the 
other, must depend upon its terms. In the 
case before us, the substance of the transac¬ 
tion embodied in the indenture of the 25th 
September 1905, was that, although the 
appellant conveyed his entire estate to his 
son, he retained a substantial interest therein, 
namely, a right to receive therefrom rupees 
fifty-one thousand two hundred annually- 
It may be conceded that there was a personal 
undertaking by the son to pay this money 
to the father; but it cannot be overlooked 
that the due payment of the money was 
secured by a first charge upon the estate, a 
charge which, if necessary, could be enforced 
by sale of the estate. This plainly is not a 
mere right to future maintenance but a 
valuable interest in property. It has been 
contended, however, that the indenture states 
explicitly that the right to receive allowance 
is inalienable and that the allowance shall, 
on no account and under no circumstances, 
be payable to or demandable by any person 
other than the vendor or his duly constituted 
attorney. In our opinion, the clause men¬ 
tioned seeks to impose a restraint on aliena¬ 
tion, which must be deemed illegal, on the 

(2) 12 C. L, J. 130; 33 C. 13; 14 0. W. N. 918j 6 
Ind. Cas. 826. 

(3) 12 C. L. J. 148; 7 Ind. Caa. 80. 
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same principle on which ifc baa been ruled that 
where the income of trust property is to be 
paid to A. during his life, a direction that it 
shall be paid into his own hands or that he 
shall not alienate or anticipate it or that it 
shall not be liable for his debts, is void; 

r. Robinson (4) Graves v. Vo'.phin 

(5), Barton v. Briscoe (G), Woodmeston v, 
VTalker (7), Jims? v. Saltor (8) and Brnwii v. 
Pocock (9). It may be conceded that there 
are observations in some of the cases on the 
subject in the books which may be difficult 
to reconcile, v. Peyton (10). In re 

Ootetnan\ Henry v. Strong (11), In re Bulhc\\ 
Good V. Lic\orisk (12); but the principle 
recognised by the decisions is that what* 
ever rights, legal or equitable, in property, a 
man has, those rights are'alienable; what ever a 
man can demand from his trustees, that his cre- 
ditorcan demand from him. This view is not 
opposed to the ob.«iervabion of Lord Hatherley 
in Ohamhers v. Smith (13), where he did not 
mean to affirm that an alimentary provision 
is good in England, but that by the law of 
England, if a trastee has a right to charge 
the trusts of a fund against a cestui que trust, 
he has the same right against the cestui quo 
trust's creditor. No doubt, alimentary funds, 
that is, spendthrift trusts, are recognised in 
the law of Scotland, as appears from the 
authorities mentioned in the judgment of 
this Court in Raja Padmanund Singh v. Rama 
Prasad (1). There can be no question that 
they are not recognised in England, and 
Lord Justice Stirling observed, in In re 
Fitzgerald', Surman v. Fitzgerald (14), 
that he could not appreciate why the 
English owner of an alimentary provision, 
created by Scotch law, should be held to be 
incapable of making a disposition of it when 

(4) (1811) 18 Ves. 429; 11 R. R. 226. 

(6) (1826)1 Sim. 66; 6 L.J,(o,s.)Ch. 45; 27 R.B. 166. 

(6) (1812) Jao. 603. 

(7) (1831) 2 Rus. and M. 197; 9 L. J. (0 8.)Ch. 257; 
24 R. R. 66. 

(6) (1815) 2 Bus. and M.208; 34 R. R. 69. 

(9) (1833) 2 Ru 9. aud M. 210; Coop. t. Borough 10; 
4L.J. Ch. 15. 

(10) (J840) 10 Sim. 487; 9 L. J. Ch. 172; 4 Jur. 406; 
51 R. E. 301. 

(11) (1888) 39 Ch. D. 443; 68 L. J. Ch. 226; 60 L. T. 
127. 

(12) (J 891) 60 L. J. Oh. 341; 64 L. T. 736; 39 W. R. 
472. 

(18) (1878) 3 App. Gas. 796. 

(14) (1904) 1 Oh. 673 at p. 693; 73 L. J. Ch. 4 6; 90 
►Xi. T. 266; 62 W. R. 432; 20 T. L. R. 332. 


it comes to his hands, inasmuch as the 
law of England does not in general recognise 
any restraint as regards the property of a man 
of full age. It is unnecessary, for our present 
purpose, to consider wheblier the English or 
the Scotch view ought to be deemed consistent 
with rules of justice, equity and good cou- 
science. The indenture in the present case 
ca^n-.t, as we have already stated, be deemed 
as a provision for raainteuance, and its object 
clearly is to place property beyond the reach 
of creditors. 1 am not unmindful that 
spend-thrift trusts have been vigorously 
defended, and probably the most forcible 
presentation of the doctrine of spend-thrift 
trusts is to be found in the judgment of Mr. 
Justice Miller in Nichols v. Eaton (15). The 
learned Judge maintains that the doctrine 
that the power of alienation is a neceassary 
incident to a life-estate in real property, or 
that the rents and profits of real property 
and the interest and dividends of personal 
property may not be enjoyed by an individual 
without liability for his debts being attached 
to it as a necessary incident to such enjoy¬ 
ment, is a modern doctrine engrafted upon 
the Common Law by the Court of Chancery 
for the benefit of creditors. Bat if the 
doctrine is modern, it is only because such 
trusts themselves are modern ; the doctrine 
is merely an application of a principle older 
than Taltarura’s case. As Professor Gray 
observes, these decisions are “ a part of the 
struggle of the law against feudalism aud 
against the attempt to give the enjoyment 
of wealth without its responsibilities ; they 
are modern only because the special form 
of dishonesty, family pride and sentimen¬ 
talism at which they aim, is modern. ” 
Gray on Restraints, section 16S. In the 
case before us, it is further worthy of note 
that there is no provision in the indenture, 
against involantary sale of the right to 
receive allowance, aud it cannot be disputed 
that a restraint on voluntary alienation, even 
if validly imposed, does not necessarily 
imply a restraint against involuntary aliena¬ 
tion ; Rochford v. Hackman (16), Joel v. Mills 
(17) ; and the restraint, in our opinion, does 
not bar a compulsory sale at the instance 

(15) (1875) 91 U. S. 716; 1 Otto. 716; 23 Law. Ed. 
254. 

(16) (1852) 9 m re 473; 21 L. J. Ch. 611; 16 Jur. 
212; 89 R. R. 539. 

(17) (1857) 3 K. and J. 458 at p. 468j 112 E.R, 231. 
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of the creditors ; Hatton v. May (18), Hnyit 
Foulston v.Fiiroer (19), Hoper v. Roper (20^. 
We must hold, therefore, that the right of the 
appellant to receive the allowance is liable to 
be attached under section 60 of the Civil 
Procedure Code of 1908. The substantial 
ground on which the appeal is based cannot, 
consequently, be supported. 

It has been urged, however, on behalf of 
the appellant, that the Subordinate Judge 
had no jurisdiction to direct the manager 
under the Court of Wards to pay into Court, 
month by month, the allowance as it fell 
due. In our opinion, this contention is 
well founded and must prevail. The decree- 
holder is entitled to attach and to sell the 
right to receive the allowance ; the purchaser 
at the sale will acquire the right of the 
judgment-debtor ; but before that event 
takes place, the manager cannot be called 
upon to pay the money into Court month 
by month. If this were permissible, a 
decree-holder who has attached land might 
claim that the profits from the date of 
attachment be paid into Court. In fact, the 
direction that the money be paid into Court 
is directly contrary to our previous decision 
in this matter ; Raja Padmannnd v. Rama 
Frasad (1) ; nor can a Receiver be appointed 
to receive the money month by month, 
Lucas V. Harris (21), as might have been 
done if it had been held that the amount of 
allowance payable for any month was liable 
to be attached before it fell due. We direct, 
accordingly, that the sums deposited by the 
manager be paid out to the appellant, because 
they have been brought into Court in 
contravention of the previous orders of the 
High Court, 

The result is that this appeal is allowed 
in part ; the sums deposited by the 
manager will be returned to the appellant, 
but the decree-holder will be at liberty to 
bring to sale the right of the judgment- 
debtor to receive the allowance of Rs. 4,000 
a month under the indenture of the 25tli 
September 1905. As the victory has been a 
divided one, there will be no order for costs 
in this Court. 

Appeal allowed in part. 

(18) (187G) 3 Ch. D. 148j 24- W. It. 754. 

(19) (1876) 3 Ch. D. 285; 24 W. R. 756. 

(20) (1S76) 3 Ch.714 at p. 721; 35 L. T. 155; 24 W. 
R 1013. 

(21) (1886) 18 Q. B. D. 127; 56L. J. Q. B. 15; 55 
h. T. 658; 36 W. R. 112; 51 J. P. 261. 
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First Civil Appeal No. 33 op 1912. 

July 17. 1912. 

Present'. — Mr. Kanhaiya Lai, A. J. 0. 
MUBARAK ALI SHAH— Plaintipp- 

Appellant 

versus 

Bahu ADITTYA PRASAD and another— 
Defendants—Respondents. 

IVHfJor Qiirf purchaser—"iVtiole sale price not paid-r 
S(dc pre-empted—Vendor paid by pre-emptor— Vendor 
mjain suing vendee for unpaid pnrehase-money—Lien, 
discharge of, by payment made by third person —Con- 
tract Act (IX of 1872), ss. 69, 70. 

The plaintiff sold a certain village to the defendant. 
A j)ortiou of the sale price was paid by the defendant 
while the rest remained unpaid. The sale was the 
subject of two rival suits for pre emption of which one 
suit was dismissed and the other was decreed. The 
pro-euiptor whose suit was decreed paid the unpaid 
purchase.money to the plaintiff but that suit was ulti¬ 
mately dismissed on the ground that the purchase- 
money was not deposited in Court according to 
law. Tlie plaintiff then brought a suit for the re¬ 
covery of that very amount from the defendant who 
remaiued iu possession of tho property sold, the 
pre-emption suit having been dismissed: 

Held, that tho plaintiff was not entitled to bring a 
suit for the recovery of the same amount from the 
vendee when he had already received that sum from 
the pre-einptor. Tho plaintiff’s cause of action, for 
the recovery of his unpaid portion of the purchase- 
money, w’as satisfied by the payment of the said money 
by tho pre-emptor who had stepped into the shoes 
of the vendeo. Tho mere fact that the decree 
for pre-emption had since been set aside did not re¬ 
vive the cause of action unless a claim was brought 
against tlie plaintiff for the refund of the said money 
and he was made to reimburse the same to one who 
had paid it. 

Dakhina Mohan Ray v. Saroda Mohan Bay, 21 0.142 
(P, C.), 20 I. A. 160, referred to. 

Appeal against- order of the Subordinate 
Judge of Gonda, dated 2l8fc December 1911. 

Mr. Wazir Hasan, for the Appellant. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—This was a suit by a 
vendor for the recovery of his unpaid portion 
of the purchase-money from the vendee by 
the enforcement of a charge against the 
property sold; The sale-deed was executed 
by the plaintiff in favour of defendant No. 1 
iu lieu of Rs. 22,968 on the 3rd June 1905, 
ont of which Rs. 11,650 were payable by the 
vendee to the vendor by the end of Augnflt 
1905. The plaintiff admitted the receipt of 
the said amount with the exception of 
Rs. 6,419-0-6, which with interest thereon 
forms the subject-matter of the present snit* 
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The sale^deed was the sabjeob of two 
rival suits for pre*emptiou, one of which was 
brougrht by Musimmat Latif^un-nissa, who 
was unsuccessful iu the Court of first 
instanoe, and the other by Alnsimni U Raqa* 
iya, who obtained a decree and paid 
Rs. (h4l9*0*6 thereunder to the plaintiff on 
the 2Sth June 1909 by executing, it is 
alleged, a proinissory^nste for that amount 
in his favour. The decree obtained by 
Muuiininat Ruqaiya was ultimately reversed 
on appeal and the claim of Mmaynniat Litif* 
nn-nissa was decreed by this Court. In 
pursuance of the Utter decree, Munmmai 
Litif'Un-nissa paid Rs. 0,419-0-6, to the 
plaintiff but failed to deposit another pxrt of 
the consideration money, in consequence of 
which her decree proved abortive. It is 
admitted by the plaintiff-appellant that he 
received Rs. 6,419-0-6 from Mtisamni'it Ruqa- 
iya by means of a promissory-note executed 
by the latter in his favour and a similar 
amount from Musammai Latif-un-nissa iu cash 
and that he has not yet refunded either of 
the said amounts. The only question for 
consideration in this appeal is whether, 
under the oircumstances, he is entitled to 
bring a suit for the recovery of the same 
amount from the vendee, who has b^au suc¬ 
cessful in retaining the property sold against 
the onslaught of the rival claimants to pre¬ 
emption. 

The lower Court dismissed the claim 
on the ground that t.here was no cause of 
action to the plaintiff until he refunded 
the money realized by him from Mumnimat 
Latif-un-nissa and Musanimat Ruqaiya. 
Section 41 of the Contract Act provide.s that 
when a promisee accept performance of the 
promise from a third person, he cannot 
afterwards enforce it against tlie promi.sor, 
and sections 69 and 70 of the same Act impose 
upon the vendee a liability to reimburse 
the persona who had paid the money nnder 
the decrees which were afterwads set aside 
to the extent to which he was benefited by 
the said payment [see Dakhina Mohan 
Ray V. Sarodar Mohan Ray (1)]. 

The plaintiff had, undoubtedly, a good cause 
u£ action under the sale-deed for the recovery 
of his unpaid portion of the purchase-money 
from the veudee but that cause of action was 
satisfied by the payment of the said money 
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by Mumnvnit Latif-un-niasa and Musammai 
Ruquaiya, who, by virtue of the then 
subsisting decrees for pre-emption, liad 
stepped into the slioes of the vendee. The 
mere fact that those decrees for pre-omption 
have since been set aside does not revive the 
causa of action unles.s a claim brought 
against liim for tlio refund of tlie said money 
and he is made to reimburse the sune 
to thoss who had paid it. Till then, his 
lieu for the unpaid purchase-money cannot 
be enforced because that lien was sati-sfied 
and the purchase-money cannot be said to be 
still lying uQpvid. It is yet possible that 
Mnsanttnat Ruqaiya may go up to the Privy 
Council and ask to have the decision against 
her set aside and it is eiually possible that 
Musimmat Rugaiya and Latif-un-nis.sa may 
take no steps to claim a refund of tiie 
monies paid, or sai-i to have been paid by 
them within the period of limitation. It 
would be manifestly unfair, therefore, to 
allow the plaintiff to recover for the third 
time from the ve-idee what he has already 
recovered from b\tif-QU-nissa and 

Riqviya or to sad.ile the defendant with a 
liability .so long as he is not released by 
Musimmaf. L itif-un-nisa and Musi’n^iat 
Ruqaiya from a right to reimbursement for 
what they paid practically on his account. 
The learned Coir.sel f)r the appelUnt relied 
on S'liinl'^rs v. Leslie (2), Grant v. Milli (-3), 
and or.her I'J iglish ct^es in sipport of his 
C)ntenti>n tha^ a lien is not discharged by a 
receipt taken or piymjnt made by a third per- 
son unless it was auoijomsi or ratified by tdie 
debtor. But, as obseived by PollockCP-jllock’s 
Coutract Act, page 2i5), it is not clear that 
the bstter modirn opinion is n >*•. the other 
way (I-eaka oo Contract.^, 5t-h Edition, page 
G47). fn .any case no sufdt reservation is 
contained in seof ion l l of the Contract Act and 
so long as the piy-ments made by Mummvtat 
Latif-un-nissa and Musainnat Ruqaiya 
subsist, the plaintiff has no right to recover 
the same amount over again from the respon¬ 
dents. It was open to him to make a refund 
to both of them either before or during the 
pendency of this suit He did not do so and 
a conditional decree cinnob be passed in 
this case because Musammat Latif-un-nissa 
and Husarnmat Ruqaiya are not parties to the 
present proceedings. 

(2) 12 a. B. 114; 2 Ball & B. 514. 

(3) 13 R. R. 101; 2 V. & B. 307- 


(1) 21 0. 143 (P. 0.)j 20 I. A. 160, 


2^0 


INDIAN CASES. 




BINBHACHAL RAI V. OATA RAI. 

It. is not necessary, under the circum¬ 
stances, ito go into the question of set-off 
raised by the defendants-respondents. The 
appeal, therefore, fails and is dismissed with 
costs. 

Appall diamisseds 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 314 of 1912. 

October 31, 1912. 

Present: —Mr. Justice Tudball. 

BINDHACHAL RAI and others— 
Plaintiffs—Appellants 
versus 

GAYA RAI AND others—Defendants — 

Respondents. 

Rea judicata—Suj't by or (igains? manage)' of joint 
Hindu family—Effect of decree in such suit on other 
monbers of family. 

The manager of a joint Hindn family can botli 
Bue and be sued in his representative capacity and 
a decision fairly obtained against him is binding 
on tho other members of the family and operates as 
res judicata io a subsequent suit. 

Uardal y. Nimman Kunu'ar,9 X. L. J. 819; 34 A. 
649; 15 Ind. Cas. 12Q,iladan L’xl y. Kishun Singh, 9 A. 
L. J; 844, 34 A. 572; 15 Ind. Cas. 138, followed. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated 16th 
December 1911. 

Mr. Mohanlal Sandal, for the Appellants. 

Mr. Af. L. Agarwala, for the Respondents. 

JUDGMENT.—The circumstances of the 
case out of which this appeal has arisen are as 
follows:—The present plaintiff Bindhachal 
Rai, major son of Lai Bahadur Rii, and the 
three minor plaintiffs formed with the defen¬ 
dants 2Qd party Lai Bahadur Rai, etc., a 
joint Hindu family, the manager of the 
family being Lai Bahadur Rai. Lai Bahadur 
Rai and the other defendants of the 2nd party 
brought a suit in the Revenue Court for the 
ejectment of the defendants Isb party from 
two plots of land Nos. 549/2 and 551, claim¬ 
ing that the defendants Ist party were their 
sub-tenants and the land was their own sir 
land. The defence to that suit was that the 
defendants were proprietors and owners of 
plot No. 549/2 and ocoupanoy*tenants of plot 
No. 551. 

The Revenue Court decided all the questions 
which arose between the parties and held in 

favour of the defendanta therein in respect 


of both plots. The present suit has been 
brought in the Civil Court by the remaining 
members of the joint family for the ejectment 
of the same defendants from this land and for 
joint possession together with the 2Qd set of 
defendants. One of the pleas taken in 
defence was that the snifc was barred by the 
ra\e ot 7 'es gudiccita. The case was also con¬ 
tested on the merits. The Court of first 
instance held on the merits against the 
plaintiffs and also held that the ^ suit 
was barred by the rule of res judicita. 
The lower Appellate Court on appeal only 
decided the question of law, and agreeing 
with the first Court dismissed the appeal. 
Hence this second appeal, the point 
raised being that the present suit is 
not barred by the rule of res gudicita. There 
is no questioQ that the family is joint and the 
property in questi m as claimed is the joint 
family property. The plaintiffs clearly ask 
for possession jointly with the defendants 2iid 
party. It is also not denied that Lai Bahadur 
Rai was the managing member of the family. 
There cannot be the slightest doubt that 
the Brat suit brought in the Revenue Court 
was brought by the adult members of the 
family and the managing member not on 
behalf of themselves alone but on behalf of the 
joint family. It seems, therefore, clear to my 
mind that the priaciple, on which decisions 
of the Full Bench in Bari Lil v. Nirtiman 
Kunwjr (1) and that of Madan L^l v. Kishun 
Singh 1^2) rest, applies with equal force m 
the present case The former suit having 
been brought by the managing member of the 
family on behalf of that family and the deci¬ 
sion therein having been obtained fairly and 
without fraud is binding on the other mem¬ 
bers of the joint family who were duly repre¬ 
sented in the former litigation. It is unneces¬ 
sary, in my opinion, to mention other previous 
decisions of this and other High Courts m 
India in reference to the same point. 1 
must be taken as fiaally and definitely settle 
that the manager of a joint Hindu family 
can both sue and be sued in his re¬ 
presentative capacity, and decisiors fairy 
obtained against him are binding on the 
other members of the family who were 
fully represented by him in the former 
litigation. There is no question that the 

(1) 9 A. L. J. 819; 34 A. 549:15 Ind Cas. 126. 

(2) 9 A, L. J. 844j 34 A, 672} 16 Ind. Om. 136t 
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former deoieion by the Revenue Court is 
biadina ee against those persons who were 
plaintiffs in that snit, and as the prassut 
plaintiffs were fully represented in that litiga* 
tioo» they are fully bound by that decision. 
In this view, the present suit is barred, and 
the plaintiff's appeal in the lower Court was 
rightly dismissed. This appeal, therefore, 
fails land is dismissed with costs including 
fees on the higher scale. 

Appeal dUmissed* 


MADRAS HIGH COURT. 

SscOND Civil Appeal No. 2053 or 1910. 

July 19, 1912, 

Sir Ralph Benson, Kr., Offg. 

Chief Justice, and Mr. Justice Napier. 

POXNAMBALA CHETTl— Appellant 

* 

MUTHUSAMt PILLaI and oinsRs — 

Respondents. 

Mortgage—Redemption—Prior mortgagee obtaining 
decree for sale without impleading pitigns morlinjee— 
Purchase of property in execation btj prior mortgagee — 
Sait for redemption bg paisne mortgagee—Anioant <iits 
—Interest, 

Where a prior mortgagee has obtained a decree for 
sale withouc impleading ths puisne mortgages in liis 
suit, and has in exeoution of the decree purchased the 
mortgaged property himself, the puisne mortgagee, 
when seeking to redeem the prior mortgage, is bound 
to pay the prior mortgagee interest at the mortgage 
rate and not at the decree rate. 

The puisne mortgagee cannot treat the prior mort* 
gagee as a mortgages forons purpose and a decree^ 
holder for another. 

Thenappa Cheltiar v. Mnrimathn 31 M. 253; 

18 M. li. J. 344; 4 M. L. T. 293 and Umee Chander 
Sircar v. Zahar Fatima, 18 C. 164; 17 I. A.. 201, fol* 
lowed. 

Mahomsd Ilrahim Ilas^ain Khan y. Ambika Perskid 
Singh, 39 C. 527; ll M, L. T. 235; (1912) 1 M. W. N. 
367: 9 A. L. J. 333; 14 Bom. Ij. It. 23 I; 16 C. W. N. 
505: 15 C. L. J. 411; 22 M. L. J. 418; 14 [ud. Cas. 433, 
explained, distinguished and not applied. 

Sscond appeal from the deccae of the 
Court by the District Court of Tanjore, in 
A. S. No. 874 of 1904, preferred against 
that of the Court of the Subordinate 
Judge at Ruenbakouam, in 0. S. No. 15 of 
1903. 

Mr. P. P, Qixnapathi Aiyar^ for the Appel¬ 
lant. 

Messrs. T, Bangachariir and V. NarasCnha 
Aiyangjr^ for tb^ Respondents, 


JUDGMENT.—The facts of tins case, so 
far as they are necessary for the dHp)s:il of 
this appeal, are as follows; — 

The Ist and 2nd defendants mortgage 1 
the suit properties Brsb to the 3rd dofon- 
danfc and then to the a«;sigtior of the present 
plaintiff. The 3rd defendant biMught a 
suit in Original Suit No. 41 of 1887 againU 
the mortgagors without making the puistm 
mortgagee a party; in execution of that 
decree, he brought the property to sale 
and bought it. The plaintiff t!iea 
brought a suit against the 3rd defend inb 
claiming to redeem. 

The 5th and ()tli is.sues in the suit were 
as to the amount that the plaintiff should 
pay to the 3rd defendant in redernptijn. 
The District Judge on appeal called for 
findings on those issues as the parties con¬ 
ceded that they were necessary and the 
Subordinate Judge, on the authority of the 
case in Thenmppz Ohettiar v. Marimritka 
N-nlin (1), decided that the acount should 
be taken on the footing that the prior 
mortgage of the 3rJ defendant was still in 
existence, and calculated the amount die 
accordingly. Against that basis, the plain¬ 
tiff did not appeal bub confined himself bo 
objecting bo the rata of interest allowed and 
the calculation of the profits accrued to 
the 3rd defendant sines his psssession undsr 
the sale. Hi renews those objections here 
in second appeil, but in addition seeks to 
take other grounds. The fir.sb additional 
ground is that the Court should have 
giveu him a decree for redemption without 
ascerbainiog the amount due. We decline 
to allow him to raise this contenbiou as the 
5ch and 6bh issues were sent down fora 
finding with his concurrence. The other 
additional ground is that the decision in 
Taenappi Ghettiar v. HlarinnUku Ifidan (1) 
is wrong and all that he cm bi called ou b) 
pay is the amount found due unior the 
decree obbaiued by the 3rd defe nl tac in uis 
suit with subseqaant ini.er-'sr. a*", i-oi 
rate, and he urges Miat tnare is i d4c;s(» i 
of the Privy Council t) tnar. effect si me 
the date wbeu he filed his grounds or 
appeal in the lower Appellate Court. We 
have allowed him to raise it. Ic has 
now to be seen whether his contention is 
correct. The decision referred to is reported 

(X) 31 li. 268; 18 M. L. J. 344; 4 M. h. T. 293, 
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Mahomed Ibrahim Uusiain Khaa v. Amhika 
Fershad Singh {2). The passages relied on 
are on pages 558 and 559. The Board 
lay down that the puisne mortgagee is en¬ 
titled to redeem the prior mortgage on pay¬ 
ment of the principal and interest in respect 
of which the property was sold to him under 
the decree for sale. The Privy Council do 
not say that the amount decreed is to be 
paid. There is no argument on this point; 
the head-note does not treat these words as 
a decision to this effect, and lastly the Privy 
Council do not purport to be overruling their 
prior decision on this point reported as Umes 
Chando.r Sircar v. Zahur Fatima (3). This 
case was most carefully considered by this 
Court in the case above referred to [Iheiiappa 
Ohettiar v Marimuthu Fiadan. (1)] and the 
following passage is extracted from it in the 
judgment of this Court:—‘The plaintiff 
comes to take away from the prior mortgagee 
the benefit of her decree. It would be 
unjust if he could use the decree to cut down 
her interest while he deprives her of the 
whole advantage of it. * * * If she is still 

a mortgagee, she should bo allowed such 
benefit as the mortgage gives her.” On this 
passage, this Court held that there was no 
room for the contention that the puisne mort¬ 
gagee ought to be allowed to choose whether 
to adopt or disregard the account directed by 
the decree. We are of a like opinion that 
the question is precluded by the authority 
of the Privy Council and the piinciple on 
which it proceeds is clearly enunciated. The 
prior mortgagee has lost the right arising 
out of his decree and purchase in execution 
sale by reason of his failure to make the 
puisne mortgagee a party as required by 
section 85 of the Transfer of Property Act. 
He is reverted to his position as a mortgagee 
and is 'now liable to lose the property by 
being redeemed. He is, therefore, sufficient¬ 
ly penalised and the puisne mortgagee cannot 
treat him as a mortgagee for one purpose and 
a decree-holder for another. There is 
nothing in the later judgment of the Privy 
Council which is inconsistent with the 
reasoning of their Lordships in this case, and 
we are bound by it. That objection, there- 

(2) S9 C. 527; 11 M. L. T. 265; (1912) 1 SI. sy. N 
367; 9 A.L.J, 332; 14 Botn. L. R. 280; 36 C.W.N. 505; 
15 O.L.J. 411; 22 M.L.J. 468; 14 Ind. Cas. 496 fP.O ) 

(.3) 18 C. 164j 17 I. A. 201, 


fore, fails. As to the two grounds taken in 
appeal, both in the lower Appellate Court 
and before us, we agree with the lower 
Appellate Court in its construction of the 
3rd defendant’s mortgage as to the evidence 
of the compound interest and we are also of 
opinion that if the provision is penal, it is 
not in excess of what would constitute 
reasonable compensation. The result is, th^t 
this second appeal is dismissed with costs. 

Time for redemption is extended to three 
months from this date. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 150 of 1911. 

November 4, 191;i. 

Present: —Mr. Justice Rafique 
BIRJ LAL— Applicant 

tersMi? 

BUA RAM AND otbe<3—Opposite Partv. 

Cu'il Procedure CodeCAct V o/l908^, 0- XLI,r. 19— 
Appeal dhmissed in nhf>enre of hath parties—Restoration 
—Notice to other side, whetliernecessary. 

If an appeal ia diamisaed on acoouat of both the 
appellant and respondent being absent on the day of 
hearing, no notice to the respondent is necessary be¬ 
fore passing an order of restoration of appeal. 

Civil revision against a decree of the Addi¬ 
tional Subordinate Judge of Cawnpore, dated 
the 28th of August 1911. 

Mr. Benode Behari, for the Applicant. 

Mr. Oooind Prashad, for the Respondents. 

ORDER.—This is an application in revi¬ 
sion under section 115 of the Code of Civil 
Procedure against the order of the learned 
Additional Subordinate Judge of Cawnpore, 
restoring the appeal of the opposite party 
which had been struck off for default, it is 
contended on behalf of the applicant that the 
order of the lower Court restoring the appeal 
is bad inasmuch as no notice was sent to or 
served upon the applicant to show cause 
why the appeal of the opposite party should 
not be restored. It is further contended 
that the affidavit filed by the opposite party 
in the lower Court explaining his absence on 
the day of hearing of the appeal is insufficient 
and does not excuse his absence. The 
of the lower Court was passed under rule 19, 
Order XLI of the Code of Civil Propedpr^. 
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rhab rale does nob require any notice to be 
issued to the respondents prior to making an 
order of restoration of an appeal, struck oil 
for default. But, it is said for the applicant 
that under ssotion 107 clause 2, the provi¬ 
sions of the Code of Civil Procedure applica* 
ble to Courts of lirat instance are also 
applicable to the Appellate Courts and under 
the rules applicable to the Courts of tirst 
instance, no suit dismissed for default can be 
restored without uotice to the defendant. 
The roles on the subject of dismissal and 
restoration of suits are given in Order IX of 
the Code, if a suit is dismissed in the 
absence of both the plaintiff and the defen¬ 
dant, the suit cau be restored on the applica¬ 
tion of the plaintiff without issuing any notice 
to the defendant. But io cases where the 
plaintiff is absent and the defendant is present, 
the law requires that notice should be given 
to the defendant before restoring the suit. 
Even if the contention of the applicants that 
under section 107, clause 2, the rules under 
Order IX, applicable to the Courts of Brat 
instance, are also applicable to the Appellate 
Courts be conceded, it does not show that 
the order of the lower Court is erroneous. 
For it appears from the record that neither 
party was present on the day of hearing of 
the appeal, when the order of dismissal of 
the appeal was passed. In a suit dismissed 
under similar circumstances, no notice would 
be required to be issued to the defendant 
before passing an order of restoration of the 
case. The second contention that the affidavit 
of the opposite party does not disclose suffi¬ 
cient reason for his absence on the day of 
hearing of the appeal is not made out. If 
the allegations made in the affidavit are 
correct, and there is no reason to believe 
otherwise, the opposite party was unavoidably 
absent on the day of hearing of the appeal. 
The application fails and is dismissed with 
costs. 

Application dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 159, 161 A'^d 

231 OP 1911. 

August K), 1912. 

Present .Justice NVullis. 
NAOHIAPPA GOUNDAN— Petitioner 

versus 

PONNUSAMY NAIOKE R—Reipondent. 

Cicil Code (Act V of xs. -I" ^2 ), ."iO 

— Krcciition—Suit for mone;/dun tirnlcr order iKjuiitnl 
Irgiil reprcsent'ifiL'c—(thjrrtion by Icyul n-presL'ufufiuc 
to proccilurc—Jurisdiction of e.rreutiou Court to con- 
x'crt suit uyuinsf Icjul rcjocscniutivc into c.cccution pro- 
ccedinys. 

All order for piiymont of botto, recovorablo us in 
oxcc’utioii, was passed by a Court and the petition iu 
oxcculion for its recovery was transferred to an* 
other Court. Subsequently, tho party against 
whom the order was made died. A suit for recovery 
of the money w.as then filed in the so(;ond Court 
against Ins legal represontativo, who objected that 
tlio matter was one for execution and under section. 
60. Civil Procedure Code, he could only be brouglit in 
by the Court which passed tlie order. The executing 
Court decided to treat the .suit us an execution peti¬ 
tion and the legal representative as a party to it, and 
proceeded to make an order against liiui! 

Held, (1) that the order was wrong; 

(2) tiiat the legal representative had not been 
brouglit iu under section 50, Civil Procedure Code, 
and could not bo proceeded against in execution j 

(3) that the Court, whicli passed the oi-Jer sought 
to be executed, could only bring the legal represen¬ 
tative on the record. 

PetitioDS, under section 115, Act V of 

1908, praying the High Court to revise the 
orders of the District Court of Salem, in 
Appeal Suits Nos. 1S9, 193 and 223 of 

1909, respectively, preferred against those 
of the Court of the Principal District 
Munsif of Salem, in B. P. Nos. 299, 300 
and 301 of 1909, respectively, in 0. S. 
No. 176 of 1902, on. the file of the 
Court of the Additional District Munsif of 
Salem. 

Mr. T. M. Krlshnaswami Aiyar, for the 
Petitioner. 

Mr. B. t^itirama Rao, for the Respondent. 

JUDGMENT.—The Additional District 
Munsif’s Court at Salem passed an order 
under section 182 of Act XIV of 1882 
(Order XVX, rule 4 of Act V of 1908; for 
payment of butta^ which is recoverable as 
in execution under rule 13 of Order XVl of 
the Code of Civil Procedure. 

The petition in execution was transferred 
to the Principal District Munsif’a Court. 
Subsequently, the party against whom the 
order had been made died, and a suit was 
filed in the same Court against his legal 
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ropei’seutative, who appeared and objected 
that tlie matter was one for execation and 
that, under section 50 of the Code of Civil 
Procedure, he could only be brought in 
by the Court that passed the order. The 
District Munsif, under section 47 of the 
Code of Civil Procedure, decided to treat 
the suit as an execution petition and the 
legal representative as a party to it and 
proceeded to make an order against hirn. 
I agree with the District .ludge that this 
was wrong, as the legal respresentative had 
not been brought in under section 50, Civil 
Procedure Code, and tb© fact that he 
appeared and objected to the suit and to 
the right of the Court to bring him in 
shows that he never waived his right. 

The petitions are dismissed with costs. 

Petitions dismissed. 


ALLAHABAD HIGH COURT. 

Second Civiii Appeal No. 940 of 1911. 
November 1, 1912. 

Present :—Sir George Knox, Kt., Judge, and 

Mr. Justice Rafique. 

JAISARI SINGH and otheks—Plaintiffs 

—Appellants 
versus 

JAISARI SINGH and others—Defendants 

— Respondents. 

Civil Procedure Code (Act V of 1908^, 0. IX, r. 5, 
0. XVll, r. ZSnmmoni> returned unserved — Time 
yiven to appellant to take further steps—No steps taken 
zvithin time—Power oj Court to proceed to decide appeal. 

A gccoud appeal was filed ia the High Court. 
Summonses to the respondents were returned unserv¬ 
ed. Time was granted to the appellants to take fur¬ 
ther steps in the matter. No steps were taken witliiu 
time. The Court ordered the appeal to be put up iu 
ordinary course for hearing: 

Held, (1) that under Order XVII, rule 3, tho Court 
could proceed to decide the appeal, and that Order IX, 
rule 5, did not apply to the case; 

(2) that Order IX, rule o, did not give 
appellants the right to apply for a fresh summons at 
any time within a period of one year from the date 
of the return made to tho Court by the serving officer. 

Second appeal from the decision of the 

Subordinate Judge of Azimgarh, dated the 

9th of June 1911. 

Mr. Haribans Sakai, for the Appellants. 
JUDGMENT.—Before we proceed to con¬ 
sider the points raised in this appeal, it is 
necessary to set out step by step the various 


[ldl2 

stages through which the appeal has passed 
up to the present date. The petition of 
appeal was admitted on the 11th of November 
1911 and an order was given to fix a date 
under Order XLI, rule 11 of the Code of 
Civil Procedure. The petition came up on 
the 25th of November 1911 in pursuance of 
the last order and the order then passed vgas; 
“Let the record be sent for at the appellants’ 
expense.” The necessary fee for carrying 
out this order was nob deposited till the 6th 
of December. The case was put up again on 
the zOth of January 1912^ and the order 
passed on that date was: Let notice g^. 
The notice was to the effect that the 7bh of 
March was the date fixed for the hearing of 
the appeal. It is a custom in this Court to 
issue notices upon respondents only. So far 
as the appellants are coocerned, information 
of the date is given to the learned Vakils, 
who represent them, by notices fixed upon a 
Notice Board in the centre of the Court build¬ 
ing, The notices for the respondents left 
this Court on the 6th of February. They 
went in due course by post to the District of 
Azamgarh and from there by means of a 
process-server to the respondents. The return 
made by the process-server to the Court at 
Azamgarh in the case of certain respondents, 
who happened also to be appellants, was to 
the effect that these men were imprisoned in 
the Azamgarh Jail. The Azamgarh Court 
returned the notices to this Court as insuffi¬ 
ciently served. They reached this Court 
upon the Ist of March and on the 7bh of 
March, the papers were put up with a report 
which runs as follows; — 

“To*day is the date fixed for the hearing 
of this appeal. Notices issued to the respond¬ 
ents have been received duly served except 
those intended for respondents Noa. 1 and 
otHers (Jaisri Singh and others), which have 
been returned unserved with a report to the 
effect that they areimprisoned in the Azamgarh 
Jail.” This report was presumably noted by 
those who appeared for the appellants and on 
that report, they asked this Court for further 
time. The fact that Jaisri Singh was in 
Jail was thus prominently brought to the 
notice of the learned Vakil for the appellants 
on the 7bh of March 1912. A period of one 
month was granted and it was pointed out 
that no farther grace will be given unless the 
Court is satisfied that immediate action 
taken and good cause is shown by affidavi 
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So far as we can see, there would have been 
no difficulty in the learned Vakil for tlie 
appellants havine: notice conveyed to the 
Asamgarh Jail that the Court demanded 
prompt action and getting from the clients 
the necessary information for having notices 
served. On the 10th of April, the 61e was 
again put up and attention called to the fact 
that up to that date no steps had been taken. 
The learned Judge of this Court, before whom 
tiie papers came, directed that the appeal 
should be put up in the ordinary course for 
hearing and it was so put up on the 1st of 
May. The case then stood out for a week, 
but nothing was done by the appellants until 
the 10th of May when they asked this Court 
to issue fresh notices and they supported 
their petition by an affidavit. The affidavit 
is noted as solemnly affirmed by Jaisri Singh. 
He sets out that he is a member of a 
joint Hindu family and the karta of the 
family, that he aud the next senior member 
of the family were imprisoned on the 17oh of 
February 191J and were released on the 
16sh of March, that there was no other mem¬ 
ber acquainted with the facts of the case, and, 
in consequence, no information or necessary 
costs were supplied to the learned Vakil, that 
neither he nor his next senior member had 
any information of the orders of this Court 
till a letter was received from the office of 
the learned Vakil, dated the ilth of April 
1912 and that this letter reached about the 
3rd week of April 1912, A learned Judge of 
this Court, before whom this appeal came in 
the ordinary course, passed an order on the 
7th of June 1912, referring the appeal for 
disposal to a Bench of two Judges and it is 
thus that- the appeal has reached this Bench. 

In his referring order, he points out that on 
the 27th of May 1912, the appellants present¬ 
ed an application, the gist of which was that 
by reason of the provisions of Order TX, rule 
5, Civil Procedure Code, the appellants wore 
entitled as of right to apply for issue of 
fresh notices within any period up to one 
year from the 7th of March 1912, the dale on 
which the notices originally issued were 
returned unserved. The learned Judge adds 
that he has little doubt personally that the 
provisions of Order IX, rule 5, cannot be 
applied to appeals iu the manner contended 
for. We agree with him. We would go further 
and add that Order IX, rule 5 does not, as the 
appellants contend, give them a right of 


applying for a fresh summons at any time 
within a period of one year from the date of 
the return made to the Court by the serving 
ollioer. If we were to hold this, it would 
follow that every appeal could be held up at the 
pleasure of the appellant for a whole, year. 
Order IX, rule 5 is an order enabling Courts 
to pass an order of dismissal at the time aud 
upon the conditione set out in the rule There 
is not a word in the rule which gives a right 
to the appellants to do or to abstain from 
doing aoy thing. In re.aliby, it has no appli¬ 
cation whatever to the circumstances of the 
present case. 

The facts then briefly summed up are as 
follows ; — 

The appellants instituted an appeal 
Notice was duly conveyed to the learned 
Vakil who appears for them pointing out that 
the appeal will be heard on the 7th of March. 
It also came to the knowledge of the learned 
Vakil for the appellants in ample time that 
his clients were contined in the Azamgarh 
Jail aud it was presumably on this knowledge 
that he asked for further grace within 
which to issue notices upon the respondents. 
The period of one month was granted to 
him and, so far as the record gjes, there is 
nothing to show that either he or his 
clients took any steps of any kind within the 
period allotted. The case then falls within 
the four corners of Order XVIl, rale 3. It 
was necessary for the further progress of the 
appeal that notices should bo served on the 
respondents. Time was granted for this very 
purpose and as no action was taken within 
the time allotted, this Court determined to 
proceed with the appsal. As we have already 
said, there is absolutely nothing oo the record 
which points to any action taken in pursu¬ 
ance of oar order of the.7th of March 1912. 
The learned Vakil for the appellants tells us, 
and we have not the slightest reason for doubt¬ 
ing his word, that he did send letters to hia 
clients. We understand him tosay that he sent 
letters to the village in which they ordinarily 
reside. Knowing that they were at the time 
imprisoned in the Azamgarh Jail, these letters 
ran considerable danger of being neglected. 
Anyhow, the letters appear to have been treat¬ 
ed with neglect and we do nob see any reason 
why we should nob, as the law permits, pro¬ 
ceed to decide the appeal. 

As regards the appeal itself, the fi.adinga 
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of fact are entirely against the appellants. 
The appeal fails and i.s dismissed. 

A'ppeal dismistedM 


OUDH JUDICIAL COMMISSIONEa’S 

COURT. 

First Civil Appeal No. dl of 1912. 

August 30, 1912. 

Present'. —Mr. Piggott, J. C. 
Mus 2 inmaf GAYA KUNWAR—DEPENDANT 

—Appellant 
verdus 

DAL SINGH —Plaintiff—Respondent. 

Hindu L'tw — ri'Camniition ns tu joinfncsn — Separation, 
}iU}dcn of proof to — Plcudiihjs, effect of Jailurc to 
prove jaetii nlleijed in. 

Wlierc a Hindu family, and more particularly a 
family consi.sting of two brothers, is once proved or 
admitted to be joint, there is a clear presumption in 
favour of the continuance of such jointness until tho 
contrary is proved. 

The failure of a party to prove the particular al¬ 
legations of fact set up in pleadings does not uoces- 
sarily involve the failure of that party’s case. 

Appeal against an order of the Additional 
Judge, Hardoi, dated Ist December 1911. 

Baba Ishwari Prasad, for the Appellant. 

Baba Hiskeshar Nath, for tbe Respondent. 

JUDGMENT —In, this case, the plaintiff 
Dal Singh had a brother Bhola Singh, who 
died in September 1908. 

The brothers weie possessed of zemindari 
property in the village of Mawaiya which 
appears to have been recorded in the 
Revenue papers as belonging to the two of 
them in equal shares. Mutation of names 
in respect of Bhola Singh’s share was effected 
in the name of his widow Musammat Gaya 
Kunwar, without any opposition on the part 
of Dal Singh. About the beginning of the 
year 1911, Musammat Gaya Kunwar insti¬ 
tuted a suit for profits against Dal Singh 
in the Rent Courts which ended in a decree in 
her favour. The plaintiff brings the present 
suit to recover possession of the share stand¬ 
ing in the name of his widowed sister-in-law, 
though he admits that the decree in his 
favour may be made subject to an order 
allowing the defendant for her maintenance 
such sum as the Court may deem proper. 
The plaintiff’s case is that he and his brother 
Bhola Singii were members of a joint undivid¬ 
ed Hindu family up to the death of the 


latter when he himself became by survivor¬ 
ship the owner of the entire property 
which had previously belonged to tbe two 
of them. According to the plaintiff, Musam-' 
mat Gaya Kunwar was entitled to nothing 
more than maintenance, and was never 
given anything more, although out of 
courtesy and consideration for her feelings, 
the plaintiff acquiesced in her being recorded 
in the village papers as having succeeded 
to the ownership of Bhola Singh’s share. 
His case is, that for a couple of years or so 
after Bhola Singh’s death, she lived on 
amicable terms with him, during which 
time he was himself in possession of tbe 
property in dispute, only maintaining the 
defendant in a manner suitable to her 
position ; but that disputes arose owing to 
Musammat Gaya Kunwar’s mind being 
poisoned against him by a co-sharer in the 
village, named Dulam Singh, who was an 
enemy of the plaintiff and who has persuaded 
Musammat Gaya Kunwar to make him her 
general attorney. Hence the latter was 
induced to bring the suit for profits, and 
the result of this suit is treated by the 
plaintiff as virtually effecting his disposses¬ 
sion from the property in dispute in favour 
of Musammat Gaya Kunwar, so that he dates 
the origin of the cause of action from the 
9th of May 1911, when the decree for pro¬ 
fits was passed by the Rent Court. The 
defence, of course, was that Bhola Singh 
was separate from Dal Singh at the time 
of the former’s death, and that Musant” 
mat Gaya Kunwar has been since September 
1908 in lawful possession as a Hindu widow 
of her late husband's share. Tbe learned 
Subordinate Judge, who first took cognizance 
of the suit, fixed two issues, one as to the 
question of jointness or separation between 
the plaintiff and Bhola Singh, and the 
other as to the sum which could be awarded 
to Musammat Gaya Kunwar by way of 
maintenance in the event of the plaintiff’s 
having succeeded in establishing his title. 
The suit came up for hearing in che presence 
of the successor of the Subordinate Judge 
who had originally fixed the issues, aud 
the latter thought it necessary, before com¬ 
mencing to record the evidence, to re-oast 
the first issue in the case so as to make it 
clear at the outset where the burden of proof 
lay. He stated the main issue in tba 
case in the following form ;—** Wbatbwf 
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Bbola Siogh, husband of the defendant, 
separated from the plaiutiff 4 years ago ?” 
The period mentioned in this issue is 
with referenoe to an express plea taken in 
the defendant’s written statement that 
there was a separation between the brothers 
somewhere about the beginning of the year 
1907; that is to say, between Ij and 2 
years prior to the death of Bnola Singh. 
The learned Subordinate Judge has found 
against the defendant and in favour of the 
plaintiff on the’ issue thus framed ; he has 
accordingly decreed the plaintiff's suit sub* 
jeot to an obligation laid upon the latter to 
pay a suoi of Rs. i2 per mensem to the 
defendant by way of maintenance. In the 
memorandum of appeal to this Oouit, there 
is a plea that the.araount of maintenance fixed 
is in any case insutlicient ; as to this, 1 can 
only say that it appears to me a very 
suitable sum, regard being had to the 
value of the property in suit and the position 
of the parties. The main question, however, 
raised by the appeal is as to the finding of 
the Court below on the issue of jointness or 
separation. The appellant makes it matter 
of complaint that the issue was re-cast in 
such a form as to lay the burden of proof 
on the wrong party, and also that the 
defendant was required to produce her evi¬ 
dence immediately after the re-casting of the 
issue. 

I notice that in the Court below, after the 
defendant had examined all the witnesses 
she had originally arranged to produce at 
the first hearing, she obtained from the 
Court an adjournmeat to enable her to 
produce further evidence and actually 
examined five fresh witnesses on a sub¬ 
sequent date to which the hearing was 
adjourned. The defendant, therefore, was in 
no way prejudiced by the procedure adopted 
by the learned Subordinate Judge. 

On the pleadings, it was, in my opinion, 
rightly held that the defendant must produce 
her evidence first. It is quite true that in a 
suit for ejectment the burden lies in the 
first instance on the plaintiff of proving 
both title and possession within limitation : 
but in all suits the frame of the issues and 
the allocation of the burden of proof does 
not depend on the plaint alone but on the 
pleadings of both parties. In this case, 
the defendant admitted that the property 
in suit had within limitation belonged to 


the plaintiff and to hi.s biother Biiola Singh 
jointly, as niombers of a joint undivided 
Hindu family : the death of Bhola Singh 
had occurred within less than three years 
of the institution of the suit, and from no 
possible point of view, could any bar of 
limibation be pleaded against the plaintiff’s 
suit. Ill order to establish his title, the 
plaintiff had only to prove that he and Bhola 
Singh remained joint up to the time of 
the dea h of the latter; the defendant in 
her written statement admitted that they 
were joint le.ss than two years before the 
time of Bhola Singh’s death, and from this 
admission a presumption arose that this 
joiutness continued unless and until the 
contrary was proved. The lav on this 
point was very clearly laid down by a Bench 
of this Court in Suraj Bxksh v. Raghitraj 
Ktinioar (1). This ruling is, perhaps, open 
to criticism in s-me matters of detail, parti¬ 
cularly with regard to certain remarks on 
page 3S9 of the report whero the judgment in 
Dadamoo Ko^r v. Wazeer Singh (2> is quoted, 
apparently with approval. This ruling goes 
too far and can no longer be regarded as 
good law since the decision of their Lord- 
ships of the Privy Council in Appovier's case 
(3), as was remarked by the learned Judges 
of the Calcutta High Court in Joy Narain 
Oiri V. Ooluc'c Chundar Mytee (4-). I have 
thought it worth while to notice this point, 
as it has more than once been made matter 
of argument before me ; but I have no 
desire bo dissent from the general principles 
laid down by this Court in the ruling in 
question. I have no doubt that where a 
Hindu family, and more particularly a family 
consisting of two brothers, is once proved or 
admitted to be joint, there is a clear pre¬ 
sumption in favour of the cjntinuance of 
such jointuess until the contrary can be 
proved. The only criticism to which the 
procedure of the learned Subordinate Judge 
iu the present case seems to be fairly open 
is as to the precise form in which the main 
issue was re cast. I do not see myself why 
the learned Judge of the Court below should 
not have been content with leaving the 
issue as framed by his predecessor, and merely 


(1) 11 0. C. 381, 

(2) 5 W. E. 78; 1 Ind. Jur. (n. s,) X44i, 

{3) 11 M. I. A. 75 at p. y2; 8 W. E. l (P. 0.). 
( 4 ; 25 W. R. 355. 
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pointing" out tha^, on tlie pleaJing:s, the 
burden of proof was laid upon the defejidant, 
inasmuch as the presumption of law already 
referred to would have entitled the plaintiff 
to succeed if no evidence had been tender¬ 
ed by either side. Tne form of issue 
actually laid down is open to this objection, 
that it suggests that the defendant’s ca^e 
must fail unless she was in a position to 
prove that a separation between Bhola 
Singh and Dal Singh took place at the 
precise time alleged in the defendant’s 
written statement. This would not, in my 
opinion, be a perfectly correct statement of 
the law applicable to the case. The fact o£ 
separation between two brothers, who were 
at one time admittedly living as members 
of a joint undivided family, is one which, 
like all other facts, is ousceptible of proof 
either by direct or by circumstantial 
evidence. It could be proved by direct 
evidence, if the party alleging such separa¬ 
tion were in a position to satisfy the Court 
that upon some definite occasion the two 
brothers met together and made by common 
consent a certain disposition of the joint 
family property which was intended by both 
of them to effect from that moment a 
separation in law. It is, however, quite con¬ 
ceivable that a party alleging separation to 
have taken place might not be in a position 
to satisfy the Court as to ,the precise 
manner in which, or the precise occasion on 
which, such separation was effected : bub it 
might, nevertheless, be possible to adduce 
evidence of conduct on the part of either or 
both of the brothers, or of admissions made 
by them, so inconsistent with the idea of 
jointness as to satisfy the Court that, on 
or before some definite date, separation 
must have taken place. This is what I 
mean by proving the fact of separation by 
circumsatntial evidence. The circumstances 
of the present case were, no doubt, peculiar, 
in that separation was pleaded by a defend¬ 
ant who was in a position to have full and 
detailed knowledge as to the circumstances 
of the family and the proceedings of the 
two brothers, and was, moreover, expressly 
alleged in the pleadings to have taken place 
at or about a certain definite time and to have 
been effected by a single definite transaction 
Nevertheless, I should be quite prepared in 
the present case to give the defendant the 
benefit of the general principle of law that 


failure to prove particilar allegations of fact 
set up in the pleadings does nob necessarily 
involve the failure of a party’s case. The 
plaintiff’s position in this very snit furnishes 
an illustration of the principle to which I 
refer. The plaintiff, undoubtedly, came into 
Court with the allegation that Musamm'ii 
Gaya ^unwar did not obtain separate 
possession of Uhola Singh’s share immediately 
upon the death of the latter, that the muta¬ 
tion of names effected in the defendant’s 
favour was a mere paper transacdon and nob 
in accordance with the actual facts, and that 
the plaintiff’s possession over the whole of the 
joint family property continued until he was 
virtually dispossessed as regards BholaSingh’s 
share by the decree of May the 9bb, 1911, 
As I shall have occasion to point out more 
in detail presently, the plaintiff’s suit does 
not necessarily fail if it be found that he has 
not e.stablished these precise allegations to the 
satisfaction of the Court. The long and the 
short of the matter is, that the one snbstan- 
tial issue in the case is whether Bhola Singh 
did or did not continue up to the time of 
his death in a state of jointness with his 
brother Dal Singh. This issue was fully 
tried out in the Court below and both parties 
were allowed every reasonable opportunity of 
producing evidence. I have simply to con¬ 
sider that evidence in the light of correct 
principles of law and to record my finding 
thereon. The defendant undertook, first of 
all, to prove that a definite separation took 
place between Bhola Singh and Dal Singh 
somewhere about the beginning of the year 
1907 A. D. She went into the witness-box 
herself and called a number of witnesses. 
This evidence has been adversely criticised 
by the learned Subordinate Judge and en¬ 
tirely discredited by him. I have been taken 
through it in detail and I feel no hesitation in 
concurring with the opinion of the lower Court 
on this point. The two principal witnesses 
were Pitam (D. W. No. 6) and Dmrai (D. W. 
No. 7) who alleged that they themselves, 
along with two other persons, acted as PancheSf 
or arbitrators, in effecting a definite separa¬ 
tion and partition of goods between the 
two brothers at the request of both of them. 
The learned Subordinate Judge has laid 
stress upon a number of discrepancies in the 
statements of these *‘wo witnesses, both as 
between themselves and as between either 
of them and the defendant Musammck 
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Qaya Kunwar. I ootiouv in tlio opininii 
that these disorepanoiea are numerous anil 
important and in themselves sulHoient seri¬ 
ously to discredit the evidence. It is 
impossible to regard contradictions upon a 
question of such importance as whether the 
alleged partition was or was not aocompauied 
by any memorandum in writing, and as to 
the nature of the written memorandum, if 
any, so prepared, as matters of merely 
subsidiary importance or explicable upon such 
suggestions as failure of memory on the 
part of the witnesses. I am, moreover, 
most unfavourably impressed by the state¬ 
ments of these two witnesses as a whole. 
Pitam in particular showed himself shifty 
and unreliable to a degree: he repeatedly 
varied his statement ou a number of points, 
and ou the question as to whether any 
matters in connection with the partition 
were or were not reduced to writing, it 
seems to have been exceedingly di8Bcult to 
pin him down to any definite assertion. 
He finished by admitting that he had been 
sued for arrears of rent by the plaintiff 
Dal Sin^h, and that he had set up a defence 
in that suit utterly inconsistent with all 
the allegations of fact made by him in his 
evidence before the Court. He cannot escape 
from this dilemma, that he either gave false 
evidence in Court, or set up a defence in 
the rent suit which was false to his know¬ 
ledge. Umrai began his evidence in a 
singularly unconvincing manner by assuring 
the Court that he had nothing to say except 
what Pitam had already stated. He was 
obviously anxious to avoid being cross-ex¬ 
amined as to details, and, considering the 
contradictions in which he involved himself 
when he was so cross-examined, this seems 
to me by no means surprising. 1 regard 
these two witnesses as having completely 
broken down. The rest of the oral evidence 
for the defendant is, ou the very face of it, 
all but worthless. As regards a number 
of her witnesses, the learned Pleader who 
very ably argued her case before this 
Gouit was compelled to state that he did 
not rely upon them; and it would in fact be 
doing more than justice to the defendant’s 
case to exclude the evidence of these wit¬ 
nesses from the record altogether for some 
of them tfor instance Zalim Singh (D.W. No. 
2), Hardeo BakhshCD.W.No. 3), Durga Prasad 
(D.W. No. 11) and Dal Singh (D.W. No. 13)] 


either mado sfafomonfs favourable to the pinin’ 
tiff’s ease, or broke down in a manner calcu¬ 
lated to throw discredit upon other evidence 
produced by the party whose witnesses 
they were. The remaining witnesses seem to 
me to call for very little notice. Rohan Singh 
(n. W. No. l) endeavoured t) prove separa¬ 
tion between the brothers in mess, residence 
and business, that is to say, in tlie cultiva¬ 
tion of their fields. He broke down com¬ 
pletely over the question of separate cultiva¬ 
tion. As regards residence, he either proves 
nothing or proves separation ten years 
prior to tlie institution of the suit, which 
is not the defendant’s case. Separation in 
mess he has only noticed as between the 
plaintiff and the defendant since the death 
of Bhola Singh. D. W. No. 5, Balwant and 
D. W. No. 11, Narpat, endeavoured to prove 
separate transactions by the two brothers 
supposed to be inconsistent with the idea 
of jointness. The cross-examination of these 
witne.sses makes it apparent that there is 
very little in this evidence. Balwant Singh 
speaks of receiving payments on account of 
the interest on a certain debt separately 
from the brothers, but he says the separate 
payments began about 7 or 8 years ago,” 
that is to say. at a time when the two 
brothers were admittedly joint. The witness 
Shankar (D.W. No. 10) endeavoured to prove 
separate cultivation, but showed in cross-ex¬ 
amination that he had exceedingly little 
knowledge as to the facts. In short, the 
oral evidence produced by the defendant 
broke down and cannot be said to have done 
her case anything but harm. In so far as 
the defendant has any case at all, it must 
be based upon the transactions which followed 
on the death of Bhola Singh, upon the 
attitude taken up by the plaintiff Dal Singh 
when he was sued for arrears ot profits, 
and upon particular admissions made by 
Dal Singh in the written statement filed 
by him as a defendant in the profits suit. 
Some of the arguments addressed to me on 
these points are by no means without real 
force. I quite admit that the mere fact 
that mutation of names in respect of Bhola 
Singh’s recorded share was effected in 
favour of Musammat Gaya Kunwar after her 
husband's death does raise a certain pre¬ 
sumption, in fact and in law, that she was 
permitted to take actual possession in respect 
of that portion of the family property 
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which represented the share which her 
liusbaiid would have obtained on partition. 
I also admit that the correct defence 
which Dal Sinjjh might and ought to have 
set up against the suit for profits would 
hive been a denial of Mnsammat Gaya 
Kunwar’s title, and that this defence was 
not raised. I admit farther that certain 
allegations of fact iu the written statement 
filed by Dal Singh before the Rent Court 
as to debts contracted by Bhola Singh, as 
to the separate cultivation of sir lands by 
liimself and by Musimm-it Gaya Kunwar, 
and, more particularly, a vague allegation at 
the end of his written statement to the 
effect that he was meditating the institution 
of a suit against Gaya Kiuuwar 

on account of her extravagant expenditure, 
are more or less inconsistent with the posi. 
tion taken up by the plaintiff on the pre¬ 
sent suit. On every oue of these points, 
however, there is something to be said on 
the other side. There is, of cDurse, no sug¬ 
gestion that the decree in the suit for 
profits, operates as res iudicata in the 
present case; nor is there anything in Dal 
Singh’s conduct in connection with that 
suit upon which a plea of estoppel can 
fairly be raised in the present case. It is 
merely a question of rightly estimating the 
effect of certain admissions which the 
defendant is in a position to prove against 
the plaintiff. I note that when Mnsammat 
Gaya Kunwar sued Dal Singh for arrears 
of profits she, at or about the same time, 
applied to the Revenue Courts for parti¬ 
tion of her share; now, although Dal Singh 
omitted to base his defence in the suit for 
profits upon a denial of the plaintiff’s title, 
he did meet with such denial the claim’ 
for partition. There is force in the sugges¬ 
tion that Dal Singh's pleadings in the 
suit for profits were based upon bad advice 
upon a question of law, and an erroneous 
belief that a plea in denial of the plain¬ 
tiff 8 title would not be accepted by the 
Rent Court in face of the record of liusammat 
Gaya Kunwar’s possession in the village 
papers. I take it to be clearly established 
law that in the Province of Oudh, the 
presumption raised by the entry of a 
person’s name in the Revenue Records as 
proprietor of a certain share is a rebuttable 
presumption, even in a suit for profits; but 
the circumstances of this case were peculiar, 


and it is conceivable that an erroneous im¬ 
pression as to the possibility of raising such 
a plea may have been founded upon a mis¬ 
understanding of such principles of law as 
were laid down by this Court in Sitia Bakhsh 
V. Uusimm-it Vmed Koer (5). What 
chielly impresses me, however, regarding 
this part of the case is that the defendant’s 
evidence goes but a small way towards estab¬ 
lishing the vital fact of a ssparabion between 
Dal Singh and Bliola S ingh in the life time of 
the hitter. I find from the evidence that 
Bnola Singh was some 14 years older than 
the plaintiff. It seems clear also that he had 
incurred, in hU capacity as manager of the 
family property, considerable debts, so that 
the income of the property was hypothecated 
and a portion of it was in the enjoyment 
of usufructuary mortgagees. I notice that 
in the .suit for profits, Dal Singh expressly 
pleaded that the actual income receivable 
from the khalsd lands, after patting aside 
the sir and the plots in the possession of 
mortgagees, was barely aulficient to cover 
the Government demand on account of 
land revenue and on account of certain takavi 
advances which Bhola Singh had taken. I 
do not say that these pleas are fully 
established by the evidence before me, but 
there seams at least some foundation for 
them. It may well have been that, under 
the circumstauces, Dal Singh was easily 
induced to consent to such arrangements 
being made on the death of his elder 
brother which did virtually amount to an 
assumptton by that elder brother’s widow of 
some sort of possession in respect of the 
family property going beyond what she 
was strictly entitled to in law. The entry 
of the name of a widow in the Revenue 
Records for purposes of consolation,” as the 
phrase goes, is not a very aocommon thing 
in this Province, even in cases where the 
family was really joint. Dal Singh was 
bound, in any case, to maintain his elder 
brother’s widow in a suitable manner; he 
may well have felt reluctanoa about coming 
to an open rupture with her immediately 
after his brother’s death, and such con¬ 
siderations as these wonld sufficiently ac¬ 
count for most, if not all, of the circum¬ 
stances which are now relied upon on behalf 
of Musammat Gaya Kunwar bs proving that 

(6) 1 0. C. 143. 
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tliere mast have been a separatiou between 
the brothers in Bhola Singh's life-time. U 
must be remembered that I only put 
forward these oonsideratious after liaving 
fally considered the direct evidence pro- 
daoed by the defendant to prove the fact 
of separation and having rejected that 
evidence as unreliable. What remains in 
the defendant’s case is an attempt to 
establish tiie fact of separation by what I 
may call circumstantial evidence. Tho 
defendant, in effect, endeavours to show 
that certain things were said and done by 
Dal Singh after Bhola Singh’s death, iu 
respect of which it is argued that it is in¬ 
conceivable that Dal Singh should have 
so acted if Bhola Singh had in fact died 
in a state of uoion. When it comes to 
estimating the effect of circumstantial 
evidence, it is always necessary for the 
Court to consider how far the facts put 
forward justify the inferences sought to be 
drawn from them, and this necessarily in¬ 
volves considering also whether the alleged 
facts are not fairly open to other inferences. 
If it had been necessary for the plaintilf to 
prove affirmatively that the mutation of names 
in favour of Musammat Gaya Kunwar on the 
death of Bhola Singh was a mere paper 
transaction, and that no sort of possession 
iu respect of the joint family property had 
been allowed to the defendant after her 
husband’s death, I might have felt con¬ 
siderable doubt about recording a finding in 
the plaintiff’s favour. This, however, is not 
the position of the parties on the pleadings. 
Even if it were proved up to the hilt (which it 
is not) that Musammat Gaya Kunwar had 
asaumed, immediately upon Bhola Singh’s 
deaoh, complete possession of a share in the 
family property representing the half share 
which would have been Bhola Singh’s upon 
partition, the present suit would still be 
within limitation, and the plaintiff would 
nbill have established his title if the Court 
were satisfied that Bhola Singh and Dal Singh 
were iu a state of jointness when the former 
died. A man in the position of the present 
plaintiff might well be prepared to allow con¬ 
siderable latitnde to his elder brother’s widow, 
and to submit, up to a certain point, to en¬ 
croachments on her part, so long as the two 
continued on good terms and the general 
management of the family property remained 
ia the plaintiff's hands, yet he would be 


perfectly entitled to stand upon his full real 
right.s when circunistaiicsH arose which 
appeared to liirn to render such a course 
neceasniy, and any previous acQuie.scenoe on 
his part would not debar him from provitig 
Ids title so long as tho dofoudant was nob 
in a position to plead limitation. There is 
one more circumstance about this case 
winch 1 think worth noticing. After the 
defendant had closed her c.ise, Dal Singh 
himself went into the witness-box. Me also 
called one witne.ss, an important one, namely, 
the Patvvari of the village, in rebuttal of the 
defendant’s case. 1 feel bound to attach a 
certain importance to the fact that no cross- 
examination of Dal Singh on behalf of the 
defeiidaub was attempted. What the precise 
reason for this may have been is not 
altogether apparent from the record, but the 
fact itself is clear. The case is one in 
which the defendant relies largely upon 
admissions, and upon evidence of condiicfc 
amounting to admissions, on the part of the 
plaintiff to prove her case ; under such cir¬ 
cumstances, it was peculiarly incumbent on 
the defendant to press the plaintiffs upon 
these points in cross-examination. When 
the defendant made no attempt to do this, 
she seems to me, under tiie peculiar cir¬ 
cumstances of this case, to have virtually 
thrown up the sponge so far as the Court 
below was concerned. It almost amounts 
to an admission that, upon the issue as 
framed by the learned Subordinate Judge 
and on the view of the law which that 
Court was evidently piepared to take, the 
defendant felt it useless to contest the 
matter further. This appears to be a reason 
why the pleas in the memorandum of appeal 
to this Court are mainly directed towards 
tho couteation that the main is.sue in the 
case was wrongly framed in the Court below 
and that the decision of that Court proceeded 
upon an erroneous view of the law. I have 
already admitted that the precise form in 
which the issue was laid down by the Court 
balow is open to question, but I am quite un¬ 
able to hold that the defendant was in any way 
prejudiced thereby, inasmuch as she was 
allowed every opportunity of producing her 
entire evidence on the essential points ia 
dispute. 1 have re-considered the evidence 
on the record carefully in the light of what 
I hold to be the correct law applicable to 
the facte and pleadings, and I still find 
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myself in substantial agreement with the 
decision of the Court below. I am 
unable to hold that there was any 
separation in law between Bhola Singh 
and Dal Singh prior to the death of the 
former; it is admitted that they were 
living jointly within two years of Bhola 
Singh’s death and the only finding I can 
come to is that this state of jointness con¬ 
tinued so long as Bhola Singh was alive. 
This appeal therefore, fails and I dismiss it 
with costs. 

Appeal (lismiftsed. 


ALLAH.4.BAD HIGH COURT. 

Second CiviIj Appeal No. 527 of 1911, 
October 26, 1912. 

Present '.—Sir Henry Richards, Kt., Chief 
.Justice, and .Mr. Justice Banerji. 

SHIAM LAu— Plaintiff—A prELCiNT 

verstis 

ANANT RAil and another—Defendants— 

Respondents. 

w4<7m Tenancij Art (II of IHOU, s. 202—Defendant io 
Civil suit estahlishituj hif tennnnj in Revenue Court, 
during the pc7idenc}j nj Civil suit—Civil Court bound 
hij decision of Revcnne Court rvhcthcr it loses its 
character as such by planting gi'ovcs thereon. 

A defendant to a Ci^il suit pleaded tenancy and, 
while the Civil suit was still pending, got his tenancy 
doteriuined by the llevenuo Court by means of a 
separate suit: 

Ileld, that the decision of the Revenue Court was 
binding on the Civil Court. 

The planting of trees on a sir holding does not 
nocessaiily mean that the land loses its character as 
such. 

Second appeal from the decision of the 
Subordinate Judge of Agra, dated the 31st of 
May 1911. 

Dr. Satish Chandra Banerji^ (with him 
Messrs. Benode Behari and .3. K. Dar), for the 
AppelUnt. 

Air. Mohan Lai Sandal^ for the Respondent. 

JUDGMENT.—This appeal and Appeal 
No. 164 of 1912 can be conveniently disposed 
of by one judgment. It appears that the 
plaintiff in the present appeal brought a suit 
to recover possession of certain immoveable 
property. He alleged his title to be that of 
an auction-purchaser, who had purchased the 
property at a sale made by the Court io execu¬ 
tion of the mortgage-decree. It was pleaded 
b^ the defendants that the partionlar pro* 


perty, the subject-matter of the suit, was, not 
included in the mortgage and that it was 
not purchased by the plaintiff at the auction- 
sale. A number of issues were struck which 
were all decided in favour of the plaintiff. 
On first appeal, a new point was raised, namely, 
that the defendants were ex-proprietary 
tenants of the land in question. The Appel¬ 
late Court, while agreeing with the finding 
of the Court of first instance generally, re¬ 
manded the suit so as to enable the defendants 
to go in to the Revenue Court and have the 
question whether or not they were tenants 
there decided. An appeal against this order 
of remand was taken to this High Court and 
this Court set aside the order of the remand 
and directed the Subordinate Judge to 
proceed to determine the case upon the iasue.s 
originally struck. These issues, as already 
mentioned, have already been decided for the 
most part in favour of the plaintiS and the 
only issue which remained was the question 
of mesne profits. In the meantime, however, 
and before the Subordinate Judge could make 
a decree in the plaintiff’s favour, the defen¬ 
dants had brought a suit in the Revenue 
Court in which they had succeeded in getting 
a declaration that they were ex-proprietary 
tenants of the land in question. This 
decision of the Revenne Court was taken in 
first appeal to the District Judge who con¬ 
firmed the decision of the Court of first 
instance. The Second Appeal No. 161 of 1912 
arises out of this last mentioned suit. The 
decision of the Revenue Court, subsequently 
affirmed by the District Judge, was given 
effect to by the Subordinate Judge and on 
the strength of that decree, he dismissed the 
plaintiff’s claim for possession. 

It is argued, in the first place, that the 
Subordinate Judge ought to have paid no 
regard whatever to the decree of the Revenue 
Court on the ground that when the case was 
remanded by the High Court, the only 
matter left for disposal was the question of 
mesne profits. In our opinion, this conten¬ 
tion is not sound. It is quite true that this 
High Court, by setting aside the order of 
remand of the Subordinate Judge, refused to 
allow the defendants any time to bring their 
suit in the Revenue Court. The defendants, 
however, were able to get this decree in their 
favour from the Revenue Court bsfore the 
Civil suit was disposed of, and we, therefore, 

think that the Civil Court was bonnd to tako 
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OOQTtitiiOoa of the decree of the Revenue 
Ooarb iu a matter ^hich it was o'Qp^teut 
and had full jurisdlotion to decide. K i l it not 
doQO 80 , the result would have beeu that a 
new suit would be brougfht and the parties 
involved in further litigation. 

The next point whioh was urged is, that 
the Revenue Oourb and the learned Diabriot 
Judge were both wrong in ooming to the 
oonolusion that the property in question was 
the sir of the defendants in the present suit. 
So far as this question is a question of faot, 
we are bound by the finding of the Distriot 
Judge in second appeal. It is contended, 
however, that he was wrong in point of law 
and it was strongly urged by the learned 
Vakil for the appellants that the land in 
question, although originally sfV, having 
been planted with trees lost its character of 
sir land and became a grove, and that, con* 
sequently. the defendants could nob be ex-pro¬ 
prietary tenants thereof. We agree with 
the Assistant Collector and also the Distcicb 
Judge that the planting of trees djes not 
necessarily mean that the land, which 
admittedly was Sir, loses its character as 
such. has the same meaning in the 

Tenancy Act as it has in the Lxnd Revenue 
Act, and in the Land Revenue Ac:, sir is 
defined as meaning not only laud which has 
been continuously cultivated but also laud 
whioh was recorded as sir before the com¬ 
mencement of the Act and has continued to 
be so recorded. There is a further dedui* 
tion which, would include land which, 
according to the custom of the village, is 
treated as the special holding of aoo-sharer. 
There can be veiy little doubt that the land 
in question was and is held as the sir of the 
defendants, and furthermore there can be 
no doubt that it has always been treated as 
their special holding. We, therefore, agree 
with the finding of the Revenue Oourb and 
the Distriot Judge that the land in question 
was the sir of the defendants. Tnts 
being so, it is absolutely clear that under 
the provisions of the Tenancy Act, on 
the sale of the proprietary title of the dafen< 
dants on foot of the mortgage, they became 
ex>proprietary tenants of the land in qaes* 
tioQ. The dismissal of the plaintiS's suit 
for possession was, therefore, quite correct. 

As the objection was not taken as early 
as it might have been, we think that both 
parties ought to pay their own costs of the 
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appeil.' Wo aoordingly dismi.ss the appeal 
but without costs. 

Appeal (iismisseil. 
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Waqp, proof of,^Q,iestion o/l'iiv or f„ct 
—ApproprUitior', of income, whether sicgicicnt proofs 
C'ixe to be mndcont by plaintiff—Question of law or fact 
Tlio laero .appropriation of tho rents and profits of 
a p.artioiilar property to tlie up.keep of a reh^ious 
foiunliition is not sultielont proof that such "pro* 
perty is eu'loiveJ property. * 

Knnw'ir Dooryuiifh R'.ij y. Ram GUnn ler 2 C ait 

followed. ■ ’ *’ 


Tug question whether a specified property is or {3 
nob property, is a question of law or, at any rate 
.a III'.<5 1 q l J5:i of I.i V an I f i.;!;. ’ 

A plaintiff, who sues in ejoettnout for recovery of 
property alleged to hare been appropriated by way 
of ondewrtioab for tho iip-keep of an eadowed pro- 
pjrty, mast make out just as strong a c.ase as a 
plaintiff who seeks to sob aside an alienation of 
endowed property. 


Appeal against au order of the Additional 
Judge, Fyzibad, dated 2;^Qd November 1909 
upholding that of the Munsif, Fyzibad, dated 
6th May 1909. 


Messrs. ]Vasim and Sami-ullak Beg, for the 
Appellant. 

Pandit Goharan hath Misra and Baba 
Mahendra Deo, for the Respondents. 

JUDGMENT.—The facts of the case onfc 
of whioh these appeals have arisen are 
anfficiently stated in our order of the Ist 
December l&ll, by which an issue was 
remitted for trial to the Conrt of the Sub¬ 
ordinate Judge of Pyzibad. Briefiy pat the 
case was one in which the plaintiff-apoellant 
Syed Abdul G-hafur, brought a suit for 
recovery of posses.sion of nine hothris, a gcAve 
yard with two Maqbaras and some 
trees. All this property is situated within 
an enclosure m the town of AJudhia and is 
inclose proximity to a mosque which is 
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said to have been biiiU many years ago by 
one Hyder Ali Beg. The mosb important 
issue in the case was the right of Syed 
Abdul Ghafur to maintain the suit. When 
the case was last up before a Bench of this 
Court, it was decided that the right of Abdul 
Ghafur to maintain this suit for recovery of 
possession depended upon the question whe¬ 
ther the property in suit was ivK/f or not. 
As no finding on this specific issue had been 
come to by either of the Courts below, we 
decided to have the matter settled and for 
that purpose we remanded the case to the 
Subordinate Judge for determination of this 
issue and with directions to take all such 
evidence as the parties might choose to 
produce. The finding of the Subordinate 
Judge has now been received with all the 
evidence which was recorded. That evidence 
is to the effect that the income of the kothris 
in suit and the money derived from the sale 
of the keora flowers have been appropriated 
for the expenses of the mosque and that the 
graveyard in suit has been used as a 
public graveyard. In the opinion of the 
Subordinate Judge, these facts were sufficient 
to constitute the property wagf property. 
This finding of the Subordinate Judge is 
attacked here and we have allowed the 
matter to be discussed, for it appears to us 
that the question whether the specified 
property is or is not waqf property is a 
question of law or, at any rate, a mixed 
question of law and fact. We have listened 
to a lengthy argument on both sides and to 
a detailed criticism of all the evidence which 
has been given in the case and have come 
to the conclusion that the finding of the 
Subordinate Judge is not correct. Our 
conclusion, after consideration of the evidence, 
i.s that the plaintiff has failed to establish 
that the property in suit is ivaqf property. 
Before proceeding to consider in detail the 
evidence produced by the plaintiff, we may 
usefnlly refer to a decision of their Lordships 
of the Privy Council reported as Konwar 
Doorganath Boy v. Ram Ohunder (1). 
In that case, their Lordships made certain 
observations as to the quantum of proof 
which is required in order to establish that 
any particular property put in suit was 
endowed property. It was laid down that 
a plaintiff who seeks to set aside an alienation 

(1) 2 C. 341. 


of lands upon the ground that they are dehut^ 
ter^ that is, dedicated in perpetuity to 
support the worship of an idol, must give 
strong and clear evidence of the endowment. 
It was also la.d down that the mere fact that 
the rents of a particular mahal had been 
applied for a considerable period to the 
worship of an idol was not sufficient proof 
tliat the mihxl was debutter. These observa¬ 
tions would apply with equal force to a case 
in which it was claimed that the property 
in suit had been appropriated by way of 
endowment for the up keep of a mosque and 
it seems to us that a plaintiff, who sues in 
ejectment for recovery of such property, has 
got to make out just as strong a case as a 
plaintiff who seeks to set aside an alienation 
of endowed lands. In the course of the 
judgment, their Lordships of the Privy 
Council, dealing with the evidence in the 
case before them, remarked of it that it was 
extremely vague and extremely loose. They 
stated their opinion that very strong and 
clear evidence must be produced in order to 
justify a finding that any property in dispute 
is endowed property. The learned Subordi¬ 
nate Judge has referred to this case and 
appears to have distinguished it from the 
present case on the ground that the evidence 
in the suit now before us was not open to 
the imputation of being “extremely vague 
and extremely loose.” We are, however, 
unable to agree with the lower Court that 
any distinction between the two cases can 
be drawn on this ground. It appears to us 
that the evidence brought forward by the 
plaintiff may, with perfect justice, be described 
in the language which their Lordships of the 
Privy Council used with respect to the 
evidence which was led in the case above 
referred to. We would begin by remarking 
that it is admitted that there is no deed of 
endowment in existence. The plaintiff in 
support of his case, therefore, has been obliged 
to rely principally on oral evidence which 
has been mainly directed to show that the 
income of the property which is now in suit 
was applied for the up-keep of the mosque. 
Even if we accept that evidence as entirely 
reliable, it is clear from what has just been 
said that it would be insufficient to establish 
the fact of endowment for, as their Lordshipe 
observe in the case cited above, the mere 
appropriation of the rents of a particular 
property to the up-keep of a religious foonda* 
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tion 18 nob suffioieut proDf fchafcsaoli property 
ia endowed property. Bub we are nob diapos- 
ed fco oonaider the evidence which the pUintiff 
produced as beingr reliable evidence even fco 
show that the income of the disputed pro¬ 
perty was applied in the maoner which the 
plaiutiff allesres. There is a vast nmounfc of 
oontradiction in the statements of the wit¬ 
nesses and it is quite apparent that a great 
many of them made reckless statements which 
are not based upon any particular know¬ 
ledge of their own. The most important 
witness on behalf of the plaintiff was A.bmad 
AU Khan, a descendant of the founder of the 
mosque, and the person who sold certain 
property to the predecessor of the defendant 
on the 30th August 1S7S. The property 
sold was adjacent to the mosque and, 
as has already been explained in a previous 
part of our proceedings, certiin items 
were exempted form transfer. It is these 
items which form the subject-matter of 
the present suit and which are said to con¬ 
stitute the endowed property which Syed 
Abdul Ghafur seeks to recover. Ahmad Ali 
Khan, as a descendant ot the founder of the 
mosque, might naturally be expected to know 
more about the property in dispute than any 
one else. It cannot, however, be said that be 
has given any very satisfactory evidence upon 
the issue. He seems to be a raaa who lives 
principally in Lucknow and who only visits 
Ajudhia at rare intervals. However, his 
account of the property in dispute, that is to 
say, the Kothris And the graveyard, is that he 
looked after the mosque himself for some 
time and that iu his absence, he committed the 
management of the mosque aud its property 
to a person named Sheikh Inayat Husain. 
Pausing here, it may be remarked that this 
statement of Ahmad AU would go to indi¬ 
cate that no scheme of management for 
the mosque had ever been formulated nor 
apparently had any regular mutiwalU been 
appointed to look after any property dedicat¬ 
ed to the support of the mosque. Ahmad 
AU Khan goes on to say that the income 
from the Kothris and from the sale of the 
keora flowers was spent iu the up-keep of the 
mosque. He does not give any very clear 
account as to what the income of the proper¬ 
ty was or as to the particular manner iu 
which it was applied but he speaks in one 
portion of his evidence of accounts of the 



cdlecbions of the rent aud of the expendi¬ 
ture having been explainei afc various times 
to him, I’his, again, is an important piece 
of evidence for it seens doubtful whebhar. if 
the property in suit was really endowed 

property, any accounts of the applioatioa of 
the income would have boen rendered to 
Ahmad AU Khan. As a matter of fact, there 
is a good deal of coutradicfcion in the evidence 
as to whether sucli acciunts were reidered 
or not. borne of the witnesses say they 
were, others say the contrary. Ahmad AU 
further stated in his evidence that he had 
never been to the mosque since the year 1878 
when he sold a portion of the property to 
Mahaiit Ram Sewak Has. Again, it is 
difficult to reconcile the various statements 
made by these witnesses as to the manage¬ 
ment of this property which he describe^ as 
iyaq/property. He first of all siys that he 
entrusted the management of it to Sheikh 

Inayat Husain. At a later stage, his 
statement was to the effect that he bad given, 
over the management of the property to the 
plaintiff Abdul Ghafur some 18 years before 
the suit. This witness was examined again 
after the remand and in his evidence on that 
occasion he mentioned that the rents 
of the property used to be collected by 
one called Mahabbat who acted as Muazzan. 
He says it was after the death of Mahabbat 
that he entrusted the management of the 
property to Inayat Husain who was a Bits of 
Ajudhia. Subsequently, the witness says he 
handed over the managementto Abdul Karim 
and the (A?i;uman) Association of which Abdul 
Ghafur is the President. With respect to 
what is called the graveyard, the evidence of 
Ahmad Ali Khan is very clear and seams to 
us to dispose of the question as to whether 
or not this place of burial was dedicated to 
the public. Ahmad Ali Khan definitely 
states in hi.s evidence that the only persons 
who have been buried there are the members 
of his family, his friends and his servants 
and any other person for whose iutermeut 
permission was given by the mniawalii. We 
d) not think that this statemant of Ahmad 
AU Khan, if accepted, (and we do not see any 
reason why it should not bs accepted as he 
is the persjn bast qualified to testify ia this 
respect), can be treated as proof of the facta 
alleged by the plaintiff that the graveyard ia 
a public ons. 0.i the contrary, Ahmad Ali 
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fvhai) s y j^eents to us to show quite clearly 
iho cemetery is a private cemetery. 

'I'lip second important witness of the 
plaintilf was the plaintiff himself, namely, 
Abdul Ghafur. He was one of the witnesses 
examined at the original trial and in his 
statement (here he claimed that tlie property 
v/as wc'jf property merely because it was 
contiguous to the mosque. Another reason 
he gave for saying that, the property was 
wnqf was that Ahmad Ali had told him that 
it had been exempted from the sale which 
was made in favour of Ram Sewak Das in 
1S78. With regard to the graveyard, his 
evidence was to the effect that he claimed 
it as property because it was a public 
giaveyard. As to burials in this particular 
graveyard, the only instance he could cite of 
an out.sider being buried there was that of 
the daughter of one Munna. Abdul Ghafur 
stated that he realivSfd the income of these 
Kothris and the proceeds of the sale of 
(he hioni flowers from one Makhdum 
Ahmad. He produced a register in Court 
which purported to set forth particulars of 
the income of these various properties. 
Tliis r egister, it is said, is now kept up under 
the authority of the Association of which 
Abdul Ghafur is the President, but it is 
admitted that tl e entries in the register 
relate back to a date anterior to the forma¬ 
tion of the Association. The learned Addi¬ 
tional Judge, who tried the appeals in the 
Court below, was of opinion that this register 
was a highly suspicious document and after 
examination of it we agree entirely with that 
opinion. AVe do not go so far as to say that 
the register has been prepared for the purposes 
of this case, but it seems perfectly clear that 
a great many of the entries which go to 
show that accounts were checked by various 
persons are fictitious entries not made at the 
time they purport to have been made but 
made simultaneously at a recent date. We 
place DO reliance whatever upon any entry in 
this rpgi.ster. With respect to Abdul Gha- 
fur s evidence, we may also note that the 
learned Additional Judge held that there was 
no proof that Ahmad Ali Khan had ever 
entrusted (he property in dispute to the 
Aniuman of which Abdul Ghafur is the 
principal officer. 

AVe come now to the uvideucc of the 
witness, iMakhdum Ahmad, the man who is 
referred to in Abdul Ghafor’a statement. 


He claims to have been appointed the 
mutawalli of all the mosques and graveyards 
in Fyzabad and Ajudhia 21 or 22 years 
ago. AA^hen he was asked to explain how 
his appointment had been made, his answer 
was that he had been appointed at a large 
meeting of the Muhammadan community 
held at the Idgah. The time which 
Makhdum Ahmad refers to was clearly before 
the formation of the Aniuman Islamia and 
we must take it, therefore, that Makhdum 
Ahmad's claim to the position of mutawalli 
rests upon his statement that he was so 
appointed by members of the Muhammadan 
community. It is not clear how in this 
capacity Makhdum Ahmad was in any way 
entitled to interfere with the property now 
in dispute. The argument; perhaps, is that 
the Muhammadan community appointed 
Makhdum Ahmad to look after this property 
because they understood it to be w^qf 
property. But there is no evidence whatever 
that the property had been made waqf at 
the time be refers to and it is to be noted 
too that Ahmad Ali Khan, who presumably 
ought to know more about this property 
than any one else, never refers to Makhdum 
Ahmad having been appointed as mutawalli 
by him. On the contrary, as already 
stated, he speaks of having entrusted the 
management to Sheikh Inayat Husain and 
after Inayat Husain’s death, his story is 
that he entrusted the property to the 
management of the Anjuman. This is 
altogether inconsistent with the story of 
Makhdum Ahmad. Indeed, Makhdum 
Ahmad in his evidence frankly admits that 
the owner of the mosque and the Kothris 
did not entrust the management to him 
but entrusted it to the Anjuman. This 
witness also stated in his evidence that be 
knew nothing about the management carried 
on by Sheikh Inayat Husain. He stated 
that the income of the property in suit was 
some Rs. 17 or 18 a year and with respect 
to the graveyard, his story was that he had 
never seen any burials being made there. 
We may also note here that Abdul Ghafur 
was re-called after this witness, 
Makhdum Ahmad, contradicted his statement 
as to the management of the property. 
Abdul Ghafur definitely stated that after 
Inayat Husain ceased to manage the property, 
it was handed over for management to the' 
Anjuman, Various other witnesses who 
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^ere examined at; the original trial deposed 
^inoipally to the fact that the rents of the 
Kothris in dispute were paid to Inayafc 
Husain, who appropriated them for the 
maintenanoe of the mosque. A Mali, one 
Bandliu, also stated that ha had been in the 
habit of buying the keora llawers from 
Tnayat Husain in order to produce an income 
for the mosque. ^Ve do not think that any 
reliance can be placed on the statements of 
these persons. It does not appear that 
they could have any means of knowing- how 
the income of the property was applied. 
Some notice may now be taken of the 
evidence of other witnesses who were 
examined after the remand. One of these 
was Hakim-ud-din, a nephew of Inayat 
Husain. His story is that Inayat Husain 
began to manage the property 40 years ago 
and the money used to be spent on the 
up keep of the mosque. According to this 
witness’s statement, his uncle himself never 
made the collections. Hakim ud-din said 
he made the collections on behalf of his 
uncle and used to send accounts of the in¬ 
come to Ahmad Ali at Lucknow. Sometimes, 
he says, he used to show ihmad AU the 
account.s at Fyzabad when he came there. 
With regard to the giaveyard, the witness men¬ 
tions the name of one person who was buried 
there some 30 or 35 years ago. Otherwise, 
in this respect there is nothing in bis evidence 
which would go to show that the graveyard 
is a public cemetery. Sarfaraz Ali is another 
witness who refers to Inayat Husain having 
collected rents of the property in dispute. 
With regard to the graveyard, the witness 
(iesoribes it as being known as Hyder AU 
Khan’s graveyard. He stated that he saw a 
new grave there some 24 years ago but that 
no one had actually been buried there in his 
presence, Muzaffar Husain is another wit¬ 
ness who speaks about the graveyard. He 
says his brother was interred there 40 years 
ago with the permission of the Takiadar. 
Akbar Ali gives evidence which does not 
appear to fit in with the other evidence in 
the case. He describes the property in 
dispute as having been leased out along with 
other property adjacent to one Hahngu. He 
stated that Mahngu used to pay his rent to 
one Muhammad Jafar who was the uncle of 
the witness and that what Muhammad Jafar 
used to receive was the balance of the iheka 
money after Mahngu had applied the rest in 


providing for the iip-keep of the mosque. 
This seems to bo a new story entirely. This 
arrangement, according to the witne.Hs, was 
the one which was in existence before Inayat 
ITu.saiu was appointed manager of the pro¬ 
perty by Ahmad Ali. In cross-examination, 
the witness stated that he had never seen 
Mahngu spending any money on the mosque 
nor could he, indeed, very well have seen any 
such expenditure for he was depo.sing to events 
which happened more than 40 years ago, 
while his present age on his own showing is 
only 56. As for the graveyard, the witness 
asserted that the general public had been 
buried in it; but he admitted that no one had 
been buried there in his presence. All he 
could say was that he bad seeograve.^ both 
new and old on occasions when he passed 
that way. 

Then, we have the evidence of Idu, a man who 
now follows the calling of a pedlar. His age 
is .35 and his story was intended to show 
that the graveyard in dispute was a public 
one. He describes himself as having been a 
Takiadar of the cemetery in succession to 
certain of his ancestors and he speaks of 
various people having been buried in the 
cemetery. He says that he was appointed 
Takiadar by Abdul Ghafur and Makbdum 
Ahmad. Ahmed Ali Khau in bis evidence 
never says anything about the appointment 
of this person and it is difficult to understand 
how this witness came to be appointed 
custodian of the cemetery by Abdul Ghafur 
and Makhdum Ahmad. For, as already said, 
Ahmad AU has described this burying ground 
as being a private one. Two other witnesses, 
Kale Kbau and Farzand Ali, also depose to 
certain people having been buried in this 
graveyard. Their evidence, too, was intended 
to prove that the cemetery was public. 

This is a brief statement of the evidence 
which was tendered by the plaintiff to show 
that the property in dispute was It is 

sufficient to demonstrate that the evidence is 
contradictory and altogether unreliable We 
do not propose to discuss the oral evidence led 
on behalf of the defendants for we do not think 
that it could command any more confidence 
than that which was produced by the plaintiff. 

In cases like this where the dispute is between 
Hindus and Muhammadans, there is no diffi¬ 
culty in procuring any amount of oral evi¬ 
dence on either side; but one important piece 
of documentary evidence has been filed oa 
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belialf of the defentlanfc which we think is 
strong proof against the case set up by the 
plaintiff. A copy of the Khasrn prepared at 
I he first Regular Settlement was put in for the 
defence. This is It’xhibit A 20. This 
must have been prepared somewhere in the 
early seventies. The mosque is entered in 
the Khosra as being tonqf property, that is, 
dedicated to God, but there is no entry what¬ 
ever in this document which goes to show 
that any of the items of property in dispute 
was recorded there as endowed property. 
There is no reason why such an entry should 
not have been made if in fact these and 

the graveyard were property appertaining to 
the mosque and dedicated to the use of the 
public. With regard to the cemetery all that 
appears is that it is described as being the 
cemetery of the ancestors of Khairat AH, that 
isto say, it is clearly put down as being aprivate 
and not a public cemetery. Two of the plots 
which are now in dispute admittedly contain 
the tombs of members of the family in the 
Kh'isra just referred to. But, as alreadysaid. it 
is a remarkable fact that if any property was 
really dedicated to the mosqua, na meulion of 
this was made at the time when the Ahadi 
Khosra of Ajudhia was being prepared with 
great detail at the time of the first Regular 
Settlement. There is one entry in this Khasra 
which at first sight appears to support the 
story told on behalf of the plaintiff as to 
the property being entrusted to the manage¬ 
ment of Inayat Husain. The entry regard¬ 
ing plot No. 1132 in suit shows that it 
was the property of Khairat Ali'Khan, the son 
of Hyder Beg, that it was in the po.ssession of 
one Ram Din who paid Rs. 5 a year rent to 
ybejkh Inayat Husain “6a hakuk zeudndari,^^ 
that is to say, as zemindari dues. We were 
at first inclined to suppose that this entry 
meant that Ram Din wa.s paying some annual 
sum as rent to Sheikh Inayat Husain in his 
capacity of manager of the property. Bub 

the entry is made clear by the statement of 

Inayat Husain’s nephew, the witness Hakim- 
ud-din. He says that Inayat Hnsain was the 
zemindar the entire mohaUx and used to 

* J 1 1 T persons who 

resided there. It seems more probable 
therefore, that the entry in the Khasra refers 
to a payment made to Inayat Husain in his 
capacity of zemindar of the rnohalla. 

To Slim up, therefore, we have it that there 


is no deed of endowment which can be relied 
on in proof of tho claim made by the plaintiff 
that this property is waqf property. We 
have also the Settlement Record which appears 
to be against the case set up by the 
plaintiff. We have the statements of a large 
number of the witnesses—statements which 
cannot be reconciled and which are loose 
and unsatisfactory. At the very most, all 
they conld prove if they were accepted is that 
the income of the property was applied to the 
up.keep of the mosque But, as has been 
pointed by their Lordships of the Privy 
Council, this fact, even if established, 
would not be adequate proof that the 

property was endowed property. We 
bold, therefore, that the plaintiff has failed to 
prove that the property in suit is waqf pro¬ 
perty and on this finding, the result must be 
that the plaintiff's suit with regard to it mast 
be dismissed. He has no locus standi to sue 
for recovery of possession of any properly 
unless it is proved to be waqf property. We 
dismiss Appeals Nos. 36 and 37, the appeals 
of Syed Abdul Ghafur, and allow the cross 
objections filed by the respondents in Appeal 
No. 37. Syed Abdul Ghafur’s suit is dismiss¬ 
ed with costs and he will pay the costs of 
the respondents both in the lower Appellate 
Court and in this Court. 

Appeal dismissed. 


MADRAS HIGH OOGRT. 

FULL BENCH . 

Second Civil Appeal No. 1703 of 1909. 

August 19, 1912. 

Present; —Mr. Justice Wallis, Mr. Justice 
Sundara Aiyar and Mr. Justice Sadasiva 

Aiyar. 

GOPALAKRISHNAMARAJG, sr his 
MOTHEK BANGARAYA— Plaintiff— 

Appellant 

r.ersus 

VENKATANARASA RAJG and others— 
Defendants—Respondents. 

Hindu Law —Joint family—Debts —Marriage expenses 
of tivice^born Hindu male. 

Marriage is obligatory on Uindos who do not desire 
to adopt tho life of a perpetual Brahmchari or of a 
sanyasi. Therefore, debts reasonably incurred for 
the marriage of a twice-bom Hindu male are binding 
on the joint family properties. 
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Devulapalli Kamesioara Sustry v. Palavnsapib Voora- 
charU, 34 M. 422; H lud. Cas. 195: 20 A[. L. J. 855: 9 
M> L. 1\ 26, followed, 

Narasitnham v, Venkatanfimsayyi, 27 
M. 208, overruled. 

Second appeal from fche decree of the 
Sab-Coart at Ellore, in A. S. No. 145 of 
1908, presented agrainst that of the District 
Munsif of Narasap ar, in 0. S. No. 581 of 1906. 

The case came on for hearing-, in the first 
instance, on 22nd May 1911, before Abdar 
Rahim and Ayling, JJ., who made the follow¬ 
ing 

ORDBa OF RBFERBNOE TO A PULL 

BENCH. 

By this appeal the qaesbion has been 
raised whether the 3rd defendant in the 
Bait and his property are liable for a debt 
incarred to meet the expenses of the 2ad 
defendant’s marriage. The defendants be¬ 
long to a Kshatriya family. 

In Oovindarajidu Narasimham v. Vonkafa- 
mrasayyi (1),1 it was held that a sale of 
a land belonging to a joint family of Brah¬ 
mins to defray the expenses of the marriage 
of one of its male members cannot bs said 
to have been made for Ifamily necessity and 
is, therefore, not binding on the other mem¬ 
bers of the family. This decision has been 
dissented from in Sundara. Bji y. Shvj Aara- 
yjn (2) and its correctness has been doubt¬ 
ed in the judgment of this Court in Devulapzlli 
Kumeswara i^astry v. Pal'ivasapH Veerachorlu 
(3). In both of these cases the matter is fully 
discussed. There is, however, a suggestion in 
the last mentioned ruling and in a later 
judgment in Appeal No. 95 of 1903 that a 
distinction might, perhaps, be drawn between 
the case of Sudras and that of the three 
twice born castes. Bab, though the judgment 
of Chandravarkar, J., in Snnlira Bat v. Shiu 
Nar-iyim {2) and of ivrishnaswatnl Aiyar, J., 
in Devulapalli Kamesivara Sastry v. Palavasapu 
Veeracharlu(iS)t show that, regarding the ques¬ 
tion from the point of vie w of religious ceremo¬ 
nial, it may be said that there is a greater 
necessity for marriage among the Sudras than 
among the higher castes, the Bombay ruliug 
clearly holds that there is no difference in the 
law in the two cases and that is also the 
inqUoation of opinion as expressed in Deoula- 
palli Kameswara Sastry v. Palavasapu Veera^ 

charlu (3). 

(1) 27 M. 206. 

(2) 32 B. 81; 9 Bom. L. 11.1386; 3 M. L. T. 46. 

(3) 34 M. 422; 8 Ind.lCas. 195; 20 M. L. J. 855; 9 
L. T, 26. 


OASES. 


The question whether the marriage of a 
male member of a joint Hindu family belong¬ 
ing to one of the twice born castes is a family 
necessity and whether a debt incurred for the 
purpose of such marriage is binding on the 
other members of the family is one of import¬ 
ance and Ought to be settle!. We, therefore, 
refer the above question for the opinion of a 
Pull Bench. Pending the receipt of the 
opinion of the Pull Bench, the second appeal 
will stand over. 

Mr. T, Prnkasam, for the Appellant. 

Mr. P. Narayan'imurfi. for the Respondent. 

OPINION.—It is sufficient to say that we 
agree with the judgment of Krishnaswami 
Aiyar, J., in De ttlapalli Kameswara Sastri v. 
Palavarapu Veeracharlu ( .) that marriage is 
obligatory on Hindus who do not desire to 
adopt the life of a perpetual Brahmachari 
or of a Sanyas/' and, this being so, that debts 
reasonably incurred for the marriage of a 
twice born Hiudu male are binding on the 
joint family properties. 


OUDH JUDICIAL COMMISSIONER’S 

ICOURT. 

PiKST Civil A?pb%l No. 32 of 1912. 
August 25, 1912. 

Present-. — Mr. Kanhaiya Lai, A. J. C 
Syed GH4ZAFFAR HUSSAIN — 
Dependant—Appellant 
versus 

iLaiiMAHABlR PR ASAD —P^^aintiff 

■nRbSPONDENT. 

ProinUsory-notc, suit on--EecciUioii uinutfoi ~l/n. 
due indttencc of plnintiff and iimnorality of diifun l-tnt 
pleaded — Bicrden of proof—Oonsidsrution ^Contract 
Act (IK of IH7^), s. IQ—[atcrcst up to d ita fmcd for 
payment —Xegotiuble Instruments Act of 1831), 

s. 79. 

la a siiic on a promissory-note, tho clefencl.int —a 
young man of 25 or 2G —aclinictoci the execution of t!ie 
pro-note but contenJotl that (1) the plaiiitiJf had 
obtained the note by the exorcise of uudue iurt ieuce, 
(2) a major portion of the conskleration had nob been 
paid by plaintiff, and (3) whatever ooiisideratioa was 
paid by plaintiff was paid for an immoral purpose; 

ifeh/, that as there was notliing on the face of Che 
pro-note or in the evidence to indicate thic the 
bargain was an unconscionable onoor to show that tho 
plaintiff was in a position to dominate tlie will of thy 
defendant, the ojtrts lay upon the defendant to prove 
the pleas of undue influeaue ami immorality. 

Under section 79 of the Negotiable Instrumeata Aob, 
a plaintiff is entitled to interest at the stipulated rate 
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from fclio (loto of the instil iition of tlio suit till the 
(hito lixetl for poymont. 

Appeal against an order of the Sab* 
ordinate Judge, Fyzabad, dated 6th Decem¬ 
ber 1911. 

Pandit Brii Nnrai’n Ghafchai^t, [for the 
Appellant. 

Babu Basiideo Lai, for the Respondent. 

JUDGMENT.—Tbia was a auit for the 
recovery of money due on two promissory- 
notes, one of which waa executed by the 
defendant in lieu of Rs. 1,415 on the 26th 
January 1910, and the other in lieu of 
Ra. 4,825 on the 12bh February 1910, in 
favour of the plaintiff. The former pro¬ 
missory-note provided for the payment of 
compound interest at the rate of Rs. 1-12 
per cent, per mensem and the latter at the 
rate of Rs. 1-10 per cent per mensem. 

The defence was that the defendant had 
gob Rs 100 on account of the first pro¬ 
missory-note and Rs. 225 on account of the 
second, that the defendant was a young 
man of immoral habits, of which the plain¬ 
tiff took advantage, and that the terms 
extorted were hard and unconscionable. 

The Court below decreed the claim. In 
appeal, it is contended on behalf of the 
defendant that the promissory-notes in 
Question were obtained by the exercise of 
undue infiaence on the part of the plaintiff- 
respondent; that a major portion of the 
consideration was not paid to the defendant- 
appellant; that, whatever consideration was 
paid by the piaintiff-respoudent, was paid 
for an immoral purpose, and that the plaintiff- 
respondent was not entitled to a decree for 
any thing more than what he had actually 
paid to the defendant-appellant. 

The plaintiff-respondent has filed cross- 
objections, claiming future interest from the 
jate of the institution of the suit till the 
(jate of realization. 

I have gone through the evidence adduced 
by the plaintiff. The execution of the 
promissory-notes in question was admitted 
by the defendant. It is probable from the 
evidence that he is an extravagant man of 
dissipated habits but the consideration, in 
the present case, was paid, in case of each 
promissory-note, through the Pyzibad 
branch of the People’s Industrial Bank, by 
means of cheques, which were summoned 
from the Bank and proved. 

The defendant alleged that^ after the 


cheques were cashed, the plaintiff took the 
defendant to his house and took back the 
money with the exception of the amounts 
admitted by the defendant. But the 
defendant did not come into the witness- 
box to swear to those facts and the evidence 
adduced by him in support of his statement 
is not reliable. Oa the other hand, Shambhu 
Dayal, the Manager of the Bank, stated that, 
when the defendant came to cash the cheques, 
the plaintiff was not present. 

The plaintiff has not proved the purposes 
for which the loans were taken. The 
circumstance that the said loans were taken 
within a period of 16 days is, undoubtedly, 
sUvSpicious. But the onus lay upon the 
defendant to prove that the plaintiff deliber¬ 
ately advanced loans for an imm )ral 
purpose or that the promissory-notes were 
obtained from the defendant by the exer¬ 
cise of undue influence on the pact of the 
plaintiff. There is nothing on the face of 
the proaiissory-notes or in the evidence, 
to indicate that the bargains were uncon¬ 
scionable or to show that the plaintiff was in 
a position to dominate the will of the 
defendant. The defendant is a young naan 
about 25 or 25 years old. He was in 
a position to judge for himself what suited 
bsst his interests. His own witnesses admit 
that he built a house at a cost of Rs. 8,000, 
or Rs 10,000 about three years ago. He 
may have had other necessities for borrowing 
the money. He entered into the bargain 
with open eyes and his srory that, after 
coming back from the Bank, be returned 
the greater portion of the money received 
from the plaintiff, cannot be trusted. 

The plaintiff was entitled to future interest 
at the stipulated rate from the date of the 
institution of the suit under section 79 of the 
Negotiable Instruments Act till the date fixed 
for payment, 

I, therefore, dismiss the defendant s 
appeal with costs and allow the plaintiff s 
cross-objections in so far as to direct that 
the plaintiff shall be entitled to recover 
future interest on the amount claimed at 
the stipulated rate compoandable half-yearly 
from the date of the institution of the suit 
vill three months from this date; after that 
further interest shall C3ase, as the plaintiff 
will have the option of taking steps for 
recovering his money and the rate of interest 

secured by the promissory-notes in suit i?. 

• . . . -- 
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already hig^b. The defaudant* is allowed three 
months* time for payment. The coats of the 
orosa-ob'jeotioDs will be ohari^dd agrilnsb thi 
defendant-appellant^ who shall bear hisovn 
costs. 

AppeaI dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No 1154 of 1910. 

November 2, 1912. 

Presen^:—Sir Arthur Raid, Kt., Chief Judge, 
aud Mr. Justice Rattigan. 

Eai Seth CHAND MAL— Dependant— 

Appellant 

versus 

Eai Bahaduf SANSAR CHAND— 

Plaintiff—Respondent. 

Limifaiion Act (IX of 1903), Sch. I, Arts. 62, 
120— Limitation—Suit to recovci’ intere-'t from 
holder of Oovernnunt Promi!)$or!/‘N‘otes — Pendency 
of previous litigation—Money had nni received to 
plaintiff's use. 

Oq Isb December 1898, A., the proprietor of a firm, 
assigned alibis rights in certain Government Promis- 
feory-Notes to B. Shortly after, certain creditors of 
the firmattached these Notes; B. objected to the attach¬ 
ment, but his objection was disallowed, whereupon 
in iMw 193"), he sued the decroo-hold^rs ti 
establish his (right to tho Notes and impleaded 
(7., in whose name the Notes stood, as a defendant. 
The suit was decreed by the Divisional Court on 
10th November 1931 and this decree was affirmed 
by the Chief Court on I8bh May 1903. Neither A- uor 
C. contested B.*& right in this suit. In execution of 
the decree of the Divisional Court, B. rocovorocl tho 
Notes in October 1905. 

Daring the pendency of this litigation, 0. realised 
the interest due on these Notes for the period, 1st 
November 1898 to 30th June 1935; tho interest 
was first reali/.od ou I3th A-Ugast 1903. On the 22nd 
January 1903, B. sued C. for recovery of the interest 
so realised: 

Held, (1) that Article 62 of the Limitation Act, 
1903, provided the limitation for tho suit; 

(2) that tho suit was barred by time having 
been brought three years after tho date of realization 
of interest; 

(3) that the fact that the right of B. to tho Notes 
was finally settled on 18th May 1903 in the previous 
litigation did not give B any extension of time, as 

(a) the litigation was not really between B. 
and A. or C., and 

((G B. bad recovered the Notes in execution of 
the .Divisional Court decree in 1905 and 
the payment of interest was endorsed on 
the Notes at the time. 

Ourudas Pyne v. i?rtm Narain Baku, 10 0. 860; 12 1. 

A> 59, distinguished. 


Article 02 applies wlionovor a person actually <»r 
coustructivoly roouivoa inonoy for anothor porson’.s 
uso; in other words, when tho receipt by tho dofiui • 
dant is in law a receipt to tho nso of siicli other jnu - 
son to whom tho money at the tirno of tho reciMpf 
lawfully belongs. 

Second appeal from the order of tlii3 
Divisional Judge, Hoshiarpur Division, 
dated the 9th August 1910, afUrraing that 
of the District Judge, Hoshiarpur, dated the 
2nd February 1910, decreeing plaintiff’.^ 
claim. 

The Hou’ble Mr. Muhammad Shafi and Mr, 
Fazal-i-Husain, for the Appellant. 

Rai Sahib Pandit Shea Narain^ for the 
Respondent. 

JUDGMENT.—The facts of this case are 
as follows: — 

In the autumn of 1S38, the firm of 
Raghuath Das-Hamir Mai, of which one 
Dhanrup Mai was (as found by subsequent 
litigation) the proprietor, became bankrupt, 
and on the Ist December 1895, the su’d 
Dhanrup Mai assigned all his righrs in 
certain Government Promissory Notes t) 
the value of Rs. 10,000 to the present 
plaintiff, Rai Bahadur Sansir Ohani, and 
two other pera ius. The latter per.sons in 
turn transferred all their rights in the 
said Notes to the plaintiff. Shortly after- 
wards, certain creditors of the firm of 
Raghnath Dts-fdimir Mtl attache.! these 
Notes in execution of decrees which they 
had obtained against the said firm, where¬ 
upon pliintiff objected t) the attachment 
on the ground that the Notes had been 
duly assigned to him. This objection was 
disallowed, whereupon plaintiff insfituted 
a regular suit in May 1900 to establish his 
right to the Notes, and impleaieJ the afore¬ 
said docrea-hollers and also (inter alii) tlie 
present defendant, Seth Chand blal, in 
whose name the Notes then stood. The 
latter pleaded that though the Notes stood in 
his name, their real owner was Dhanrup 
Mai; that he had no interest whatever in 
the suit; that he had nothing to say 

either against or in favour of the alleged 
assignment of the Notes by Dhanrup Mai 
to plaintiff, and that ha hal bsen unneras- 
sarily impleaded as a defendant. The 
decree-holder defendants, however, contested 
the validity of the assignmanr., but it w.is 
eventually found by the Divisional Judge, ia 
his judgment, dated 10t>h November 1904, 
that the assignment was valid. The decree 
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of the Divisional Judge was confirmed on 
appeal by this Court on the ISth May 
1908, and on the 13th October 1903, the 
plaintiff, in execution of his decree, obtained 
possession of the Notes. 

He now sues Rai Bahadur Seth Chand 
Mai, defendant, for Rs. 2,016 interest on the 
said Notes from the Ist November 1898 
(the date of the assignment to him) to the 
30th June 1905, and for an additional sum 
of Rs. 584 as interest on the said sum at 
the rate of annas 8 per cent, per mensem, and 
in his plaint he alleges that the defendant, in 
spite of his knowledge of the assignment 
of the Notes by Dhanrup Mai, realised 
interest on the Notes and fraudulently 
concealed the fact of such realizations 
from him. 

Defendant, Rai Bahadur Seth Chand Mai, 
admitted that be had realised the sum of 
Rs. 2,189-15-2 as interest on the Notes from 
the 1st December 1898 to the 30th April 
1905; that he bad paid all these amounts 
from time to time to Dhanrup Mai; that 
he had not been guilty of any fraudulent 
conduct and that the present suit, which was 
instituted on the 22nd January 1909, was 
barred by reason of the provisions of Article 
62 of the Indian Limitation Act. The 
defendant further stated that it was not 
until August 1903 that he received interest 
on these Notes, after the date of the alleged 
assignment to plaintiff. The only Question 
that has been really in issue between the 
parties is whether the claim is or is not 
barred under the provisions of the Limita¬ 
tion Act. The District Judge held that 
Article 62 of the Act was inapplicable and 
that as no other Article could possibly 
apply, recourse must ba had to Article 120, 
and that the suit which had been instituted 
within six years of the date on which 
plaintiff obtained possession of the Notes 
and also within six years of the date (13th 
August 1903) on which defendant first 
realised interest on the Notes, the claim was 
within time. He accordingly granted 
plaintiff a decree for the full amount claimed. 

Defendant appealed to the ■ Divisional 
Judge and again contended that Article 62 
of the Act barred the claim. The learned 
Judge dismissed 'the appeal, holding that 
the said Article was not applicable inasmuch 
as at the time when the defendant received 
the greater part of the money now,claimed. 


the question of the ownership of the Notes 
was still is dispute in the Courts, and that, 
oonsequeutly, defendant conld not be regarded 
as having received these sums for the 
use of any determinate person. To give the 
learned Judge’s own words:—“it seems to 
me that the utmost that can be said is that 
Chand Mai received the interest for the use 
of the'owner of the Notes, but as the question 
of ownership was still in dispute, he cannot 
be said to have received it for the use of any 
determinate person. When the greater 
part of the money was received, it was the 
decree-holders who had the better title and 
not the plaintiff who had failed in his 
objection and had not yet succeeded in his 
suit. The balance of title altered with the 
pronouncement of this Court, hut while this 
title was still being fought, defendant could 
nob be said to be receiving interest for 
the use of either party individually, though 
he was receiving it for the use of which* 
ever of them might ultimately be declared 
the owner. I, therefore, hold that Article 
62 does not apply, and that Article 120 
does, and the suit is, therefore, within time.” 

Prom the decree of the Divisional Judge, 
the defendant has preferred a further appeal 
to this Court, and we have heard lengthy 
arguments on behalf, respectively, of the 
appellant and the respondent. We have 
taken time to consider the large number 
of authorities cited before us and the im¬ 
portant question of law involved. Before 
we proceed to deal with these authorities, 
we may clear the ground by stating that 
we SS9 no proof whatever on the record of 
any fraudulent conduct on the part of the 
defendant. He may have been right or 
wrong in paying the interest realised by him 
on the Notes tj Dhanrup Mai, bub we are 
certainly not prepared to say, upon the 
materials before u5, that in so doing,- he 
acted mala fide or that he oonosaled the 
fact of such payments from plaintiff. On 
the other hand, it may, perhaps, be conceded 
that plaintiff’s present suit was not so in- 
excusably belated as at first sight it i^ould 
seem. When he instituted his suit in 1900, 
he claimed to be the owner of the Notes, 
and he ' also prayed that he , might be 
awarded such sums by way of incerest 
therein as bad been realised by the present 
defeulaat. The latter, in answer to 
interrogatories put to him, swore that dp tp 
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thab date (November 1900), he had realised 
no inbereab on the Notes since the date of 
the assiernmeab of the Notes to the plaintiff, 
a abatement which was absolutely true. 
The Divisional Judjfe, when delivering judg- 
raenb in November 1904, found, in reliance 
upon the evidence of the Treasury Clerk, 
one Hafiz, given in April 1904, that no 
interest had been realised by defendant on 
the Notes up to the date of decree and ac¬ 
cordingly dismissed plaintiff’s claim so far 
as it related to recovery of such interest. 
This finding was, in point of fact, incorrect, 
as it is now admitted thab defendant had 
actually realised interest in 1903, bat for 
this mistake, we cannot see that defendant 
was in any wise to blame. 

It is urged on behalf of plaintiff that he 
was justified in assuming, upon the facts 
above stated, thab no interest had been 
realised by defendant, and we think there is 
force in this argument so far as it relates 
to events prior to October 1905, when 
the Notes, with endorsements thereon of 
payment of various sums due as interest, 
were handed over to plaintiff. But it is 
difficult to account for his -inaction after 
that date. Once he had received the Notes, 
he must have seen that interest thereon 
had been paid from time to time, from 
19D3 onwards, and it is surely no answer 
to urge (as his learned Advocate did) that 
the endorsements* did not show to whom 
such interest was paid. The Notes were 
admittedly in the name of the defendant, 
and the only person to whom Governmenb 
would haye been likely to pay interest 
upon them was the psrson who, on the face 
of the documents, appeared to be their owner, 
or, at all events, Dhanrup Mai, on whose 
behalf the Notes bad been deposited as 
security. But all that plaintiff seems to 
have done was to inquire in 1908, (three 
years after -the Notes had come into his 
possessiop) from the Treasury Officer as to 
the person to whom the interest was paid. 
In reply he was told, in August 1908 that 
this information could not be given to 
him. Very shortly after this, plaintiff had 
no difficulty in ascertaining from defendant 
that the interest had been paid to the latrep 
and had been handed over to Dnaorup Mai, 
(see TiixhibitP 6, dated 16bh December 1908), 

It is urged on plaintiff's behalf that until 
his right to the Notes was finally established 


by the decree of this Oonrfc dated the ISbh 
May he could nob well claim interest 

on the Note.s. But t)ie futility of this 
argument is apparent when we remember 
tliat plaintiff did not await the decision of 
this Court to execute the decree of the Divi¬ 
sional .Fudge and recovered the Notes them- 
selve.s in October 1903, some two-and-a 
half years before the decree of this Court, 
Ones tlie plaintiff liad the Notes in his 
possession, he must have become aware (as 
the Courts below find) that interest had in 
fact been paid thereon since 1903 and it is 
ab.surd to say chat he could nob - discover for 
overthree years to whom that interest had been 
paid. As we have remarked, it could only 
have been paid to defendant <>r to Dhaarup 
Mai, and it is clear that as soon as plaintiff 
made inquiries of defendant upon the subject, 
the latter forthwith admitted thab he had 
received the money. 

Obviously, therefore, there are no special 
equities iu this cise in plaintiff’s favour, and 
the only question before us is whether his 
claim for interest is within time. Defendant 
admits that he received interest amounting 
in all to a sum of Rs. 2,189-15-2 from the 
1.3bh August 1903 up to the 30bh April 
1905, and he pleads that he received this 
interest merely as the agent of Dhanrup 
Mai or whoever was at the time the legal 
owner of the Notes, and ceibainly not on 
his own behalf. .He contends, therefore, 
tha** as the piaintiff was the legal owner of 
the Notes from the date of their assignment 
to him, he must be taken to have received 
interest, constructively and in law, to the use 
of the plaintiff within the meaning of Article 
62 of the Limitation Act, and thab, con¬ 
sequently, the present suit which was instU 
tubed more than three years after the date of 
the last receipt of any such interest is barred 
by limitation. 

The question before us is whether Article 
62 or Article 120 of the said Act applies to 
a suit of the present kind. 

It has been authoritatively laid down by' 
their Lordships of the Privy Council, in the 
the case of Mahornei Riant /ili v. Hasin 
Bana (1), that Article 120 of the Limitation 
Act must be applied, unless it is cletr that 
the particular suit is wiihin soms other 
Ariicle. In the present case, the only other 


(X) 21 C. 157 at p. 163i 21 I. A. 155. 
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Article suggested is Article 62. This Article 
rans as foUotvs :— For money payable by 
the defendant"- to the plaintiff for m>ney 
received by the defendant for the plaintiff’s 
use,” and the period of limitation specified 
is three years from the date when *' the 
money is received. ” It has been held in 
various cases that this Article applies 
whenever one person actually or con- 
strnctively, receives money for another 
person’s use, see, inter alia, Rama Sawamy 
V. Nell Haii Krishna (2) or, in other 
words, whenever the receipt by the 
defendant is in law a receipt to the use 
of such other person to whom the money 
at the time of receipt lawfully belongs, [see 
Kundun Lai v. Bansi Dhar (3), and Thakur 
Prasad v. Partab (4) and also the decision 
of the Judicial Committee in Syad Luff 
AH Khan v. Afzul-un^Nisa Begum (5)]. 

In the case before us, there can be no 
doubt that as between Dhanrup Mai, the 
assignor, and plaintiff, the assignee, there 
had been a complete and valid transfer of 
the Notes in December 1898. It is also not 
denied that defendant, Rai Seth Chand Mai, 
was holding the Notes merely as agent for 
the osvner of the Notes whom he believed 
(for some time at all events) to be Dhanrup 
Mai. Thus, so far as these three persons 
were concerned, the lawful owner of the 
Notes was the plaintiff and no question of his 
right to the Notes could have arisen, nor did 
it in fact arise, between any of the said 
persons. At the time, therefore, when the 
defendant began to realise interest on the 
Notes, he admittedly realised it for the 
ovneratthe time being, anl at such time 
the owner was, as we have stated, the 
plaintiff. It is contended, however, and this 
is the basis of the Divisional Judge’s judg- 
ment, that shortly after the transfer of the 
Notes to plaintiff, a dispute arose between 
the latter and certain creditors of Dhanrup 
Mai. These creditors succeeded iu attachiug 
the Notes and plaintiff’s objection to the 
attachment was unsuccessfal. Upon these 
facts, the Divisional Judge states that at the 
time when Chand Mai, defendant, received 
the interest, the question of the ownership 

(2) 10 Ind. Cas. 653: (1911) 2 U. W. N’. 220: 9 il. 
L. T. 4G5; 21 M. h. T. 705. 

(3) 3 A. 170. 

(4) 0 A. 442. 

(5) 9 B. L. R. 348; 16 W. R. (P. C.) 20. 


of the Notes was in dispute and he cannot, 
therefore, be said to have received ii for the 
use of the plaintiff, thiugh. he was receiving 
it for the use of such of the conteudiug 
parties as might ultimately be declare 1 the 
owner. This argumeut would have carried 
weight and would have had authority iu 
support of it "^see Kondi Rima Sawamy v. Neli 
Hari Krishna (2) above cited and Narayana 
V. Narayana, (6)], had the dispute as to, 
ownership been either between Dhanrup Mai 
and plaintiff or between Rai Seth Chand 
Mai, defendant, and plaintiff. In point of 
fact, however, in the litigation referred to, 
neither Dhanrup Mai nor defendant in any 
wise contested the right of plaintiff to the 
Notes, and, consequently, the defendant, when 
he received the interest, must be taken to 
have received it for the use of his principal, 
Dhanrup Mai, or of any assignee from him. 
It would seem clear, therefore, other 
questions apirt, that Article 62 must be 
held applicable to the facts of this case. 

Reliance, however, is placed by Mr. Shiv 
Narain on the well known case of Ourudas 
Pyne v. Ram Narain Sahu (7) and also 
upon the ruling of the Allahabad High 
Court iu Chand Mai v. Angan Lai (8). 

In the former case, the husband of one 
Musammat Moti Dasi had misappropriated 
certain tirabsr bslonging to the plaintiff. 
After the death of her husband, Musammat 
Moti Dasi instructed the defendant, her 
agent, to sell the timber and to hold the 
proceeds on her behalf. Thereafter, 
plaintiffs sued the defendant and claimed to 
recover the money obtained by the sale of 
the timber. Their Lordships held that, 
under these circumstances, Article 118 of the 
old Limitation Act (which corresponds with 
the present Article 120) applied and'not 
Article 60 (corresponding to present Article 
62), the ratio dscidsndi being that when the 
defendant .sold the timber, he was selling it 
as the agent of Moti Disi and received the 
money for her, and the nature of suit was 
explained as being one to enforce an 
equitable claim on the part of the plaintiffs 
to follow the proceeds of their timber, and 
finiing them iu the hands of the defendant, 
to make him responsible for the amount. 

(6) 13 M. 437. 

(7) 10 0.830; 11 I. A. 69, 

(8, 13 A. 368, 
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In OAan-i Mai v. Angan Lai (8), one 
Angan tial received oarkain monies as agent 
for and on behalf of one Ajudhia Prasad. 
Thereafter, a oredifcor of Ajudhia Prasad 
attached the monies in execution of a 
decree against Ajudhia Prasad and 
subsequently transferred his right to the 
attaohed monies to the plaintilT who sued 
to recover them from Angan Lai. Edge, 
0. J., and Tyrrell, J., were of opinion 
that Article 62 applied to the cise but, in 
deference to the authority of Qitritdas Pyne 
V. Ram Narain aohn (7), held that the suit 

was governed by Article 20. 

In our opinion, the decision of the Judicial 
Committee in the case cited has been rightly 
explained both by Subrahmania Ayyar, J., 
in bhanmuga Pillai v. Qovindasimi (9) 
and by Herrington and Mookerjee, JJ., in 
Afa7i07?Md Wahtb v. Mahomed Ameir (10). 
This explanation is that in the case before 
their Lordships, the plaintiff’s claim was for 
recovery of money, not ou the ground that 
it had been received by the dafeudaut for 
the use of plaintiff bul. on the ground that 
the plaintiff, as the person rightfully entitled 
thereto, was pursuing it in the hands of the 
defendant as the acbnal person in possession 
thereof at the time. Obviously, the facts of 
that case are entirely different from the facts 
of the case before us, for Musammat Moti Daai 
was under no contractual relationship with 
the plaintiff. Her husband had misappro¬ 
priated plaintiff’s property and plaintiff was 
unquestionably entitled to recover the value 
of the property either from Musammat Mobi 
Basi herself or from her agent, if the money 
happened to be in the possession of the latter. 
Here, however, the person who received the 
money (Rai Seth Chand Mai) was admittedly 
the agent of Dhanrup Mai and received it as 
such for Dhanrup Mai’s use. Dhanro? Mai, 
however, had, prior to the date of the receipt, 
transferred his rights to the plaintiff who 
thereupon stood in his shoes and was in law 
the person on whose behalf the defendant 
received the money. 

After full consideration of all the authori¬ 
ties cited before us, wa are of opiuioa that 
Article 62 and nob Article 120 is applicable 
to the present case and we must, consequently, 
hold that the suit by plaintiff is barred by 

(9) 30 M. 469j 17 M. Ii. J. 462. 

(lO 32 0. 627j 1 C. L. J. 167. 


limitatioii. VV^e accept the appeal and dis¬ 
miss plai'itiff’b suit with osls throughout. 

Appeal allowed. 


OUDH JUDICIAL COMiMISStON’Eft’S 

COURT. 

Second Civil Appeal No. 321 ov 1911. 

August 6, 1912. 
present; —Mr. Piggott, J. C. 

Rani MUHAHMAD SARFARAZ BEGAM 
—Defendant—Appellant 

versus 

MUNNA AND ANOTBSR—Plaintiffs — 

Respondents. 

Djeltirafory relief granted tUfferenf front that aake l 
/o*- iiti>l(tiut —Cowl f oj second appeal, power of, to infer- 
fere with discretion of lower Courts. 

Where the two Courts below exeroiaeJ their discre¬ 
tion iu "■ranting the plaintiff a declaration somewhat 
difforeab from that asked for in the plaint, witbont 
any formal amendment of the plaint, the Court of 
second appeal refused to interfere in the absence of 
good reasons justifying interference. 

Appeal against an order of the District 

.Tudge, Sitapnr, dated 25th May 1911, modi¬ 
fying that of the Munsif of Kheri, dated 3fi 
March 1911. 

Mr. ]Vas3em, for the Appellant. 

Pandit Goknran Nath Misra, for the Re¬ 
spondents. 

JUDGMENT.—'It seems tome that the 
only paints really es.sential to the determina¬ 
tion of this appeal admit of being briefly 
stated. 

The plaintiffs sued for a certaiu declara¬ 
tion; the Court of first instaaoe held that 
the claim as regards the particular form of 
declaration sought was barred by limitation, 
but that, on the merits, the plaintiffs were 
entitled to a somewhat different declaration, 
which was calculated to give the plaintiffs 
substantial relief they sought. The lower 
Appellate Court took practically the same 
view; it only modified the decree of the 
Court of first instance by carrecling wbat 
appears to have been a palpable oversight. 
In argument before me, the entire question of 
the limitation law applicable to declaratory 
suits was raised and discussed but it seams 
to me sufficient to observe that, if the 
plaintiffs had confined themselves in the 
plaint as drafted to asking for the declare- 
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tion which they have actually obtained, oq 
no possible view of the law of limitatiou 
could their suit have been held to be tioie* 
barred. The appellant’s case is that the 
suit should be regarded as one governed by 
Article 120 of the first Schedule to the 
Indian Limitation Act, and that the pro* 
visions of section 2d of the said Act have no 
application. These are matters which I 
might have to consider if I had before me 
a cross objection by the plaintiffs-respond- 
ents; but so far as concerns the decree 
actually passed, these contentions might be 
allowed without in any way affecting the 
result of the defendant’s appeal. The 
declaration granted in favour of the plaintiffs 
is one in respect of which a cause of 
action, undoubtedly, did arise within six years 
of the date of the suit. As regards the discre¬ 
tion of the Courts below to give the plaintiffs 
a declaration somewhat different from that 
asked for in the plaint, and to do this with¬ 
out any formal amendment ot the plaint 
itself, 1 think the! matter was one clearly 
within the discretion of the Courts below, 
and I see no good reason for interfering 
with their exercise of that discretion. There 
is nothing else in the memorandum of ap¬ 
peal except a plea which amounts in sub¬ 
stance to this:—that the findings of the lower 
Appellate Court are inconsistent with one 
another and that, upon the view taken by 
him of the evidence, the learned District 
Judge ought not to have held that the 
plaintiffs were entitled to any declaration 
whatsoever, It was also contended that the 
declaration as granted is vague in its terms 
and should not have been passed without 
a further specific finding as to the precise 
suras of money in respect of which the de¬ 
claration is made. I have considered both 
these points; but it seems to me that the 
decree as passed is definite enough for practi¬ 
cal purposes, that on the evidence before 
ir, the lower Appellate Court was entitled to 
come to the conclusion that the plaintiffs had 
established the right allowed them by this 
declaration and that there is nothing in the 
other findings recorded by that Court to 
make its decision on this point open to ques¬ 
tion in second appeal. 

I, accordingly, dismiss this appeal with 
costs. 

Appeal diamissed. 


ALLAHABAD HtGH COURT. 

First Civil Appeal No. 'i') of li#ll. 

October 21, 1912. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Bauerji. 

KESHO PARSHAD —Pluntip? — 

Appellant 

versus 

RAM KISHEJI DAS-Depenoant — 

Respondent. 

Malicious prosecution—Reasonable and probable cause 
-^Damages. 

A., who dealt in sugar at Lakhiserai, ia compliance 
with a written order h*om B, sent a consignment of 
sugar to him at Agra. B., however, did not pay for it. 
.^l. went to Agra and fiound the sugar in the shop of 
C. he accordingly lodged a complaint of cheating 
against D. and C. B. and C. were acquitted, where¬ 
upon 0. sued A. for damages for malicious prosecu¬ 
tion: 

Bdd, that tliere was no reasonable and probable causa 
which justified A.'s complaint and, consequently, he 
was liable for damages for malicious prosecution. 

First appeal from a decree of the Subor¬ 
dinate Judge of Agra, dated the 8&h Dscsm- 
ber 1910. 

The Hon’ble Dr. Suniar hal (with him Mr. 
Durga Oharan Biner/V), for the Appellant. 

Mr. Birnilton (with him Mr. Qokul 
Prashad)y for the Respondent. 

JUDOMBITT.—This appeal arises out of a 
suit in which the plaintiff claimed damages 
for malicious prosecution. It appears that 
some time in November 1908, the defendant, 
who deals in sugarat a place called Lakhiserai, 
seat a censignment of sugar to one Madho 
Ram at Agra. Madho Ram did not pay him 
for the sngar, and the defendant came to 
Agra, and finding the sugar iu the shop 
belonging to the plaintiff’s firm, he lodged a 
complaint agaiusb the plaintiff and Madho 
Ram alleging that he had been cheated by 
them. Madho Ram and the plaintiff were 
subsequently arrested on the charge made by 
the defendant and tried. After a somewhat 
protracted trial, they were both acquitted, 
the Court holding that, so far as the plaintiff 
was concerned, there was no case against him 
at all and that he had acted perfectly 
/itZe, and that, so far as Madho,Bam was 
concerned, the matter was of a civil nature. 

The account given by the plaintiff of the 
transaction, stated as shortly as possible, is as 
follows. He says that he hard nothing what¬ 
ever to do with the purchase of the sngar but 
that the sugar having been purchased by 
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Madho Ram, the plaintiff, in the ordinary 
ooarse of his business, took over oonsi^n- 
ment note, advanced money on the sugrar and 
sold it in the ordinary course of his business 
in the shop. He admits that the defendant 
came to Agra to inquire about the sugar 
and Ihe payment of its price; that he gave 
the defendant all the information that he could 
and that he showed him bis books, told him 
the amount he had advanced to Madho Ram, 
and offered, if the defendant would give 
him a written order, not to pay any more 
money in respect of the sugar to Madho Ram. 

The story told by the defendant differs 
very substantially. He alleges that the sugar 
was purchased verbally not by Madho Ram 
alone but by the plaintiff also who came to 
Lakhiserai with Madho Ram and ordered the 
sugar; that he understood that he was selling 
the sugar to these two persons; that when 
he came to Agra and searched in vain for 
the shop of Madho Ram, he discovered from 
the Railway authorities that delivery had 
been made to the firm of which the plaintiff 
Kesho Parshad is proprietor; that he went to 
the shop, saw Kesho Parshad and Madho 
Ram, who at once made themselves scarce; 
that one Murlidbar, father of the plaintiff, 
pretended to know nothing about the sugar 
and ordered him out of the shop; that there¬ 
upon he returned to Tjakhieerai and, after about 
a week’s interval, lodged a complaint. He 
contends that, under these circumstances, be 
had reasonable aud probable cause to 
institute the criminal complaint against 
Xesho Parshad and Madho Ram, 

The learned Subordinate Judge seems to 
have been of opinion that the defendant had 
a reasonable and probable cause for lodging 
the complaint or, at any rate, that the plain¬ 
tiff has not proved the absence of such reason¬ 
able and probable cause. He has apparent¬ 
ly accepted the statement made by the defen¬ 
dant aud believed that Kesho Parshad really 
did accompany Madho Ram to Lakhiserai 
and that he, in fact, ordered the sugar. 

We are quite unable to agree with the 
learned Subordinate Jndge. Certain letters 
were produced both in the criminal case and 
also in the present suit which, to our mind, 
demonstrate that the order for the sugar was 
not a verbal order at all but an order given 
in writing by Madho Ram. The defendant 
admitted a letter which was obviously written 
before the sugar was ordered. This was a 


letter iu which the defendant points out that 
he has ascertained that Madho Rarn was ia 
the habit of purchasing sugar at Lakhiserai 
and he asks that if more sugar is wanted, it 
may be purchased from him. Another letter, 
which the plaintiff does not admit to be iu 
his hand-writing bub which he has not the 
hardihood to suggest did not issue from his 
tirm, admits the receipt of a letter ordering 
the very consignment out of which the crimi¬ 
nal charge which he made arose. This letter 
clearly shows that the order for the sugar 
was a written order contained in the letter 
which he admits having received. It, there¬ 
fore, appears that the defendant made a 
deliberate mis-statement when he stated that 
Kesho Parshad came and gave a verbal order 
for the sugar. This is a matter of very great 
importance. In the first place, if Kesho 
Parshad never ordered the sugar from the 
defendant, it takes away in a very great 
measure the reasonable and probable cause 
that the defendant alleges he had for making 
the complaint. The matter is also important 
when we come to consider whom we ought to 
believe in the cDotlict in the evidence between 
the plaintiff and the defendant. If we find 
that the defendant ha.s told a deliberate 
falsehood in one matter, it is a just ground 
for doubting his evidence in other respects 
where it conliicts with the evidence of the 
plaintiff. We have already mentioned the 
account that Kesho Prashad gave of the visit of 
the defendant to Agra when he was inquiring 
about his sugar. He admits that the defen¬ 
dant came to his shop and he has told us 
what he said to the defendant and what the 
defendant said to him. The defendant never 
contradicted this part of his evidence. It ia 
alleged that there was an implied contradic¬ 
tion in the allegation of the defendant that 
Kesho Parshad made himself scarce as soon 
as he arrived in Agra. ^Ye cannot look upon 
this as by any means a satisfactory answer 
to the detailed statement of the plaintiff. The 
inferences to be drawn from certain admitted 
facts are also strongly in favour of the truth 
of the plaintiff’s story. For example, the 
demand for the price of the sugar was made to 
Madho Ram and not to Kesho Parshad. 
Furthermore, we think that had the defen¬ 
dant come to Agra and been convinced, 
as he alleges, that be had been swindled by 
Kesho Pershad and Madho Ram, ho would 
iu all probability have gone to the Police iu 
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Agra and not waited a whole week before 
making a complaint in the Court at Monghyr. 
He admits in bis deposition that he made no 
complaint to the Police at Agra. In our 
opinion, the plaintiff’s evidence is entitled to 
far more credit than the evidence of the 
defendant. In addition to this, as already 
stated, the facts themselves render the story 
of the plaintiff much more probable. 

The result is that we accept the plaintiff's 
story, namely, that the charge was made by 
the defendant without any ground whatever 
except the mere fact that the property when 
discovered by the defendent was in his(plain* 
tiff’s) charge. In our opinion, this fact 
would, in no way, constitute reasonable and 
probable cause so as to justify the defendant in 
making the serious charge that he did against 
an apparently respectable merchant. We 
think, therefore, that the plaintiff ought to 
liavehada decree; and it only remains to 
consider what damage should be awarded to 
him. Here, again, Ids statements go almost 
uucontradicted. He swears that he paid 
Rs. 1,135 to Pleaders to defend the suit. He 
gives his Railway fare to the place of trial 
(.Monghyr) and back for self and witnesses 
as amounting to Rs. 475. It appears that he 
had to go to Monghyr on many occasions. He 
gives his expenses at Monghyr and on the 
way at Rs. 500. He further claims Rs. 2,000 
for bodily and raent&l pain and Rs. 1,000 
for loss of business. These last two items are 
somewhat vague but it is clear that there 
must have been some loss in respect of 
business and the plaintiff must also have 
suffered a considerable amount of worry and 
trouble. Taking all circumstances into con¬ 
sideration, we have decided to award him a 
lump sum of Rs. 3,500 (three thousand and 
five hundred rupees) to cover all claims in 
respect of the present suit. We accord¬ 
ingly set aside the decree of the Court below 
and make a decree in plaintiff’s favour for the 
sum of Rs. 3,500 with full costs in both 
Courts including in this Court fees on the 
higher scale. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S- 

COURT. 

Secomo Civil Appeal No. 312 op 1911. 

August S, 1912. 

Present-. — Mr. Piggott, J. C. 

Babit SHEO SAHAI and others—.. 
Plaintiffs—Appellants 

versus 

SHIB SINGH AND OTHERS—Defendants 

—Respondent.-! 

Propcrbj subject h mortgages—Covenant hy vendor to 
discharge previous mortgages — Pre-emption suit—Civil 
Procedure Code (Act V of 1903\ s. 11—Res judicata. 

The first defeudaut owned a share of 1 bisiva, 8 
bisu-ans-is in a certain village aud out of it he sold 
ati unspecilied 12 hiswansis share to the plaintiffs. 
The sale-dced contained a recital that as the aforesaid 
share of ]2 hiswansis was being sold to the plaintiffs 
tree of any charge, the vendor will pay off the debts 
I.UO under the mortgages existing on the said share 
aud if the ))laintiffs were compelled to pay anything, 
they would be entitled to recover that sum from him. 
The other defendants pre-empted the share in suit 
and obtained the possession of it inpayment of the 
purcliase-money. Meanwhile, the plaintiffs purchased 
tlie previous mortgages existing on the property in 
dispute aud put them into suit. It w'as contested by 
the defendants, wlio had pre-empted the property, 
that because the plaintiffs had not put forward the 
aforesaid mortgages in the pre-emption case, their 
l>resent suit w’as barred: 

Held, that the suit on the aforesaid mortgages was 
maintainable, inasmuch as a plea regarding the 
aforesaid mortgages could not be the subject of an 
issue in the pre-emption suit nor could it affect the- 
result of that suit. 

Appeal against an order of the District 
Judge of Hardoi, dated June 28th, 1911, modi¬ 
fying that of the Subordinate Judge, Hardoi, 
dated 18th March 1911. 

Pandit Qokaran Nath Aftsra, for the Ap^ 
pellants. 

Babu L'lchman Das, for the Respondents. 

JUDGMENT.—This was a suit on a mort¬ 
gage-deed of September the 9th, 1895, brought 
by the plaintiffs as transferees of the said 
deed. It was decreed in fall by the Conrt of 
first instance and has also been decreed by 
the District Judge on appeal subject to a 
modification to be noticed presently. > 

The plaintiffs appeal against the modifioa? 
tioD which the District Jndge has made in 
the decree of the Court of first instance. 
Certain respondents have filed a petition of 
objection raising a question of costs. As I 
am satisfied that the plaintiffs’ appeal mast 
prevail, this petition of objection naturally 
fails and is hereby dismissed. 

In order to understand the point on which 
the two Courts below have differed, it isbett^ 
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to take the facts somewhat oat of theii* 
ohcOQologioal order. The first defendant, 
Sardar Singh, owned a share of 1 bisw i^ 8 bis- 
winsis in village Kakwa and on the 10th of 
August 1902, he sold nn unspecified 12 his- 
tonnsis share out of the above to Sheo 
Sahai and Ganga Sahai, who are the plain¬ 
tiffs in this suit. That ssle-deed contained a 
recital by the vendor to the effect that his 
share in village Kakwa was .subject to two 
mortgages, one in favour of Juggi Lai and 
another in favour of Mohan Lai. 

As he wished to cmvey these 12 biswinsis 
to the plaintiffs free from any charge, he cove¬ 
nanted with them that he would himself pay 
off these two mortgages, that if the plaintiffs 
were compelled tojpay anything towards them, 
they might hold him liable and recover any 
sum which they might thus he compelled to pay 
from his person or his remaining property. 
Snhsequenily to this transaction, that is to 
say, on September the 23rd, 1902, the plain¬ 
tiffs acquired from the heirs of Jnggi Lai, one 
of the mortgagees above mentioned, their 
mortgagee rights which are those under the 
deed of September 9th, 1895, now in suit. 
After this, certain co-sharers, who are now, re¬ 
presented by defendants Nos. 2, 3 and 4, here¬ 
after called the contesting defendants in this 
case, brought against the present plaintiffs, a 
suit for pre-emption in respect of the sale-deed 
of August the 16th, 1902. They won that suit, 
paid to the plaintiffs the consideratiou which 
the plaintiffs bad already paid to the vendor 
Sardar Singh and so became owners of this 
unspecified 12 biswansts share out of 1 hiswa, 
8 btsuoansis. Now the mortgage-deed of Sep¬ 
tember the 9th, 1895, is for an unspecified 
share of one hiswa out of 1 hiswa 8 biswansis 
and the plaintiffs are simply suing for sale 
of an unspecified share. They have im¬ 
pleaded the contesting defendants because 
the share purchased by the latter, added 
to the share which is the sabject of 
the mortgage in suit, would give a total 
exceeding the 1 bisway 8 biswansisy which 
represented Sardar Singh^s interest in village 
Kakwa. These contesting defendants resist¬ 
ed the suit on various gronnds, bat I ana con¬ 
cerned now only with the pleas embodied in 
the 8th and 9th paragraphs of their written 
statement, which were made the subject of 
issue No. 4 in the Court of first instance. 
The contention is that the plaintiffs are in 
some way bonnd by the terms of the sale-deed 



of Augnst the 16th, 1902, so that they cannot 
hold the share of 12 biswansis purchased by 
the ooubesting defendat)ts liable for any por¬ 
tion of tlie mortgage-debt. The first Court 
seems to have found it dilUonlt, as 1 am 
b3und to say I do myself even, to understand 
precisely what the defendants meant by this 
contention but it overruled it and gave the 
plaintiffs a decree for the sale of an un¬ 
specified share of 1 hiswa out of 1 hiswa, 8 
biswansis as claimed. The learned Dis¬ 
trict Judge on appeal seems to have ac¬ 
cepted a plea, which I find in a somewhat 
vague and confused form in the third para¬ 
graph of the memorandum of appeal to his 
Court, that the plaintiffs are bound to exempt 
this shaieof 12 biswas not by reason of any 
stipulations contained in the sale-deed of 
August the 16th, 1902, but by reason of the 
conduct of the present plaintiffs in the pre¬ 
emption suit. I am quite unable to accept 
the reasoning of the learned District Judge. 
When the plaintiffs were purchasing this 
12 biswinsis share in August 1902, they en¬ 
tered into an agreement with Sardar Singh 
that he would idemnify them against the 
existing mortgage charges affecting unspeci¬ 
fied portions of his share of 1 biswj, 8 biswan¬ 
sis. They quite understood that no covenant 
entered into between Sardar Singh and them¬ 
selves could in any way affect the rights of 
the holders of existing mottgages. tThey 
knew, therefore, that if these mortgagees en¬ 
forced their rights, they would be able to 
bring to sale such unspecified shares out of 
Sardar Singh’s entire proprietary rights as 
might be mentioned in their mortgage-deeds. 

Amongst other things they knew that Juggi 
Lai or his heirs would have a right to enforce 
this mortgage of September 1895 against an 
unspecified share of 1 biswa out of 1 bisway 8 
biswansis. They obviously realized that, in 
the event of Sardar Singh failing to keep his 
promise to pay off existing mortgages out of 
his own funds, tley might be obliged to pay 
the whole or some portion of this mortgage- 
debt in order to safeguard their newly pur« 
chased share of 12 biswansts. They, there¬ 
fore, covenanted with Sardar Singh that he 
would idemnify them against any payment 
which they might be compelled to make in 
respect of these previously existing mortgage 
charges. It was a covenant between Sardar 
Singh and his vendees and in itself was not 
binding on the mortgagees. Now, the con- 
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testing respondents have used their right of 
pre-emption in order to thrust themselves into 
the place of the plaintiffs as vendees under 
the sale-deed of August the 16th, 1902. 

1 find it difficult to understand what was 
in the raiud of the learned District Judge 
when he wrote of the plaintiffs "receiving full 
price for the property.” What the plaintiffs 
received from the pre eraptors was what they 
had paid to Sardar Singh; the person who 
received the full price was Sardar Singh and 
as he sold this share of 12 bisiv^nsis under a 
covenant of indemnity to keep it free from 
liability in respect of previoUvSly existing 
mortgages, he is bound by that covenant and 
will have to idemnify his vendees if they are 
put to any loss in respect of these mortgage 
charges. By their success in the pre-emption 
suit, the coutesting defendants have simply 
stepped into the shoes of the plaintiffs as the 
vendees under the sale-deedof August the 16th, 
1902. The plaintiffs h ave now neither rights 
nor liabilities left under this document. How 
the plaintiffs could have pleaded in the pre¬ 
emption suit the fact that they had, in the 
meantime, acquired the mortgagee rights of 
the heirs of Juggi Lai or how such a plea could 
have been.made the subject of an issue in the 
pre-emption suit or could have affected the 
result of that suit, it passes me to conceive. 

I am uuable, therefore, to maintian the 
decis^Q^of the lower Appellate Court. It 
was suggested to me in the course of argu¬ 
ment that inasmuch as a number of pleas 
were taken by the contesting defendants in 
their memorandum of appeal to the District 
Judge and as most of these are not referred to 
in the j udgment of that Court, I should, before 
disposing of this appeal remit iss-es calling 
for findings in respect of some of the other 
pleas thus raised. It seems to me that these 
pleas cannot have been pressed in the lower 
Appellate Court. They are practically over¬ 
ruled by the District Judge wheu he affirms 
the decree of the Court of first instance, sub¬ 
ject only to the modification introduced by 
him regarding the 12biswansis share of the 
contesting defendants. Moreover, 1 have my¬ 
self examined them in connection with the 
judgment of the Court of first instance and 
thpy seem to me of no force whatever. I can 
see no reason for disallowing post diem inter¬ 
est and the suit cenainly could not be 
dismissed on the ground that o.ne Likha 


Sah had not been joined as a defend* 
ant. The plaintiffs have taken their 
chance of any difficulties to which they 
may be exposed in the execution department 
in consequence of their nob having impleaded 
this man. As for the pleas taken on the 
merits regarding the execution of the moi bgage 
deed of Septembsr the 9th, 1895, and as to the 
validity of the transfer of the mortgagee 
rights iu favour of the plaintiffs, while I do 
not say that these contesting defendants 
were not entitled to put the plaintiffs to proof 
on these points, it is obvoius, in the face of 
the admis.sioQS contained in Sardar Singh’s 
written statement and of the evidence set forth 
in the judgment of the first Court, that there 
was no real force in these pleas. I, therefore, 
accept this appeal, set aside the decree of the 
lower Appellate Court and restore that of the 
Court of first instance with the direction 
that the contesting defendants, Hitam Siagh, 
Sib bingh and Chedda Singh, will pay the 
plaintiffs’ costs in this and in the Jlower Ap¬ 
pellate Court, t extend the period fixed for 
payment to six mouths from the date of this 
present decree. 

Appeal accepted. 
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Civil Applicitios No. 88 of 1912. 

July 26, 1912. 

f’resett^i—Mr. Kanbaya Lai, A. J. 0. 

LALA —Plaintiff—Applicant 

versus 

Ghandhari ABDHS SAMED—Defendant 

—Respondent. 

Arbitration Award made within time fixed but reach» 
ing Court late-^Arbitrafion superseded before receipt 
of award On receipt of award supersession order set 
aside-Sarpanch, meaning of—Award invalid if not 
made by all arbitrators—Illegal and void award- 
judicial notice by Court of illegal award—Civil Proce^ 

dure Code {Act V of IdOa), Sch. 11 , cl. 8-Limitation 
Act (IZ of 1908), Sch. I, Art 158. 

Ad order of sapersessiou, aader paragraphs of Sche¬ 
dule II to the Civil Procedure Code, cannot be passed 
where au award has already been made and completed 
or, in other words, signed and delivered by arbitrators 
within the timo lisodby the Court, though it may reach 
the Court afterwards, inasmuch as it is not necessary 
to the validity of such award that it should aotoally 
reach tlie hands of the Court within such period. 
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ThoroforOi whoro uu ovilor ol' aupovsus^ioii wix^^ 
pasaed oa tho date lixod but tho awiu*(I i-cuoliml 
the Court tho aamo day uftor tho of tho 

order: 

JEfeidi that the Court ^vuiild bo jiisttliod in suttiii^ 
aside sito inotu its order of suporsossioii us orroiu'ous. 

Ou a roforonoo to sovorul arbitrators together, 
whero there is no oluiiso providiiiji' for im award niado 
by loss than all being valid, ouch of them luust act 
personally in performuuoo of tho duties of his ofKco, 
ivs if ho wore the solo arbitrator; for as tho olHoo is 
joint, if one refuse or omit to act, tho others can make 
no valid award. 

The word ^Surpanch' might indicate either an um¬ 
pire or referee in case of difforonco of opinion among 
the arbitrators, or might imply a cliief or licnd arbi- 
trator like tho senior Judge of any'other tribunal. 

Where a matter was referred to the arbitration of 
threo poi'SODS, two of whom were dosoribedas punchcf- 
and the third as Surpanch : 

Held, that this did not mean that tho two roHchcs 
alone were to decide tho matter and that tho third 
person was to be approached only in case of difference 
of opinion. 

Where an award is illegal and void ah initio and the 
illegality is apparent on the very face of it, the Court 
should take judicial notice of it; it is not neces¬ 
sary that parties should file objections to the award 
within the time prescribed under Article 158 of the 
2nd Schedule of the Limitation Act. 

Raja Har HarainSingh V. Chaudhrain Bhaijwant Kiuir 
13 A. 300; 18 I. A. 355; Ram Narain Roy v. BaiJ Xalh 
Malal, 29 C. 36, referred to. 

Application against an order of the Addi¬ 
tional Munsif, Lucknow, dated l-ith -June 
1912. 

Pandit Ookaran Nath Mtsra, for the Ap¬ 
plicant. 

Pandit Afanmo^an Nath Chak, for the 
^Opposite Party. 

ORDER.—This was a suit for the re¬ 
covery of the price of sheep alleged to have 
been sold to the defendant. The suit was 
referred to arbitration and the 29th Aptil 
1912 was fixed for the filing of the award. 
The time was afterwards extended on an 
application of one of the arbitrators to the 
14th May 1912. On the last mentioned 
date, the case was taken up for hearing bat, 
as the award was not received, the Court 
passed an order superseding the reference 
and granted an adjournment for two days 
to enable the parties to prodnee their 
evidence. On the same date, subsequent 
to the passing of the above order, the Court, 
however, received the award by post in a 
registered cover. Notices for filing objec¬ 
tions to the award were,* thereupon, 
issued to the parties. The plaintiff -was 
served with that notice on the 20t;h May 
1912, and filed his objections to the award 


on the 7tli June 1912, more than ten days 
after the service of the notice. The Court 
below disallowed those objections and 
passed a decree in accordance with the award. 

In revision, it is contended on behalf of the 
plaintiff that the learned Munsif acted 
illegally and without jurisdiction in accepting 
the award after he had superseded the 
arbitration by his previous order; that the 
award was void ab initio becanse it was not 
signed by all the arbitrators including the 
umpire, and that the objections to the award 
were filed by him within time. 

The order, superseding the arbitration, 
was apparently passed under paragraph 8 
of the second Schedule to the Code of Civil 
Procedure, which provides, that where the 
arbitrators or the umpire cannot complete 
the award within the period specified in the 
order, the Court may, if it thinks fit, either 
allow further time or may make an order 
superseding the award, and in such case 
shall proceed with the suit. The order 
of supersession cannot, however, be passed 
where an award has already been made and 
completed or, in other words, delivered within 
the time fixed, though it may reach the 
Court afterwards, for, as observed in 
Sita Ram v. Bhawani Din Ram (1) and 
Asadullah v. Muhammad Nur (2), it is suflB- 
cient if the award be made, that is, completed 
and signed, by the arbitrators within the 
period fixed by the Coart and ikn not 
necessary to the validity of such award' that 
it should actually reach the hands of the 
Court within such period. The fact of 
registration and the intervention of a 
Sunday probably delayed its delivery to the 
Court before the time fixed. Bub neither 
the arbitrators nor the parties were respon¬ 
sible for that delay and the learned Munsif 
was, therefore, justified in accepting the 
award and setting aside his previous order 
superseding the reference. 

The award is, however, on the face of it, 
invalid because it is signed by only two of 
the arbitrators. The agreement of reference 
to arbitration gave the names of three 
persons, two of whom were described as 
panches and the third as a surpanch^ and 
provided that, whatever decision was 
arrived at by the panches and suT^anch, 

(1) 26 A. 105; A. W. N. (1904) 205. 

(2) 27 A. 459; 2 A. L. J. 201; A. W. N, (1905) 47, 
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named tlieiein would be [bindiog on the 
parties. It did not specify that the snrpanch 
was only to act in case the other arbitrators 
differed. The word siirpanch might indicate 
either au umpire or referee in case of a 
difference of opinion among the arbitrators 
or might imply a chief or head arbitrator, 
one of whose functions would be to 
organize and convene the sittings, inform 
the parties, send reports to the Court 
and do other administrative business con¬ 
nected with the arbitration in like manner 
as is done by a senior Judge of any other 
tribunal. 

Fallon defines the word iurpanch as 
meaning either a chief umpire or referee or 
a president, chairman, or foreman of a Jury. 
Wilson describes it as meaning the president 
of a punchayat. 

The mere use of the word surpanch in an 
agreement to refer to arbitration, therefore, 
does not necessarily imply that the surpanch 
is only to act in case of a difference of opinion 
among the other arbitrators and in the face 
of the clear reference iu the agreement, 
filed by ibe parties, that they shall be 
bound by the award made by the panches 
and the surpanch^ there can be no justifica¬ 
tion for thinking that the award made by two 
arbitrators alone, without the co-operation of 
the surpanch or chief arbitrator, was valid 
and bij^ding. 

The plaintiff objected in the Court below 
that the parties never intended to refer the 
case to the decision of only two arbitrators. 
On a reference to several arbitrators together, 
when there is no clause providing for an 
award made by less than all being valid, 
each of them must act personally in per- 
formance of the duties of his office, as if he 
were the sole arbitrator : for as the office 
is joint, if one refuse or omit to act, the 
others can make no valid award. Where 
the reference is to three arbitrators, all three 
must, therefore, concur in the award and an 
award made by only two of them would not 
be enforceable. “ Sometimes,” says Russell, 
the framing of the submission is so ambiguous 
that h is difficult for the Court to decide 
on the respective duties of each arbitrator. 
Thus, where a cause was referred to two 
arbitrators and such third person as they 
should nominate as their umpire, and the 
parties agreed to perform the award to be 


made by the two and their umpire, the 
Court refused to enforce by attachment 
performance of an award made by the 
two arbitrators alone, considering it a 
doubtful point whether the award was not 
intended to be the joint act of the three. 
(Russell on Arbitration and Award, ninth 
Edition, page 168). 

Article 158 of the Limitation Act does 
not apply where the award is, on the face 
of it, void for, as held in Raja Bar Narain 
Singh V. Ohaudhrain Bhagwant Kuar (d), 
the Court ought to take judicial notice of 
its patent invalidity, notwithstanding the 
fact that neither party has taken any 
objection thereto. In Ram Narain Roy v. 
Baij Nath Malal (4), an application to set 
aside an award on the ground that three 
out of five arbitrators, were not present at- 
the time the award was made and did not 
sign the award, although it purported to have 
been signed by all of them, was held to he 
governed by Article 158 of the Limitation 
Act. But, in the present case, the award 
is DO award as it does not purport to have 
been signed by all the arbitrators, including 
the surpanch or chief arbitrator, appointed 
by the parties. The notice issued to the 
plaintiff informing him of the filing of 
the award, did not specify that the order 
of supersession previously passed was 
or would be set aside, a fact which might 
have delayed the plaintiff’s objection. X£ 
the award was no award, the order of the 
Court below, passing a decree in accordance 
with it, was ultra vires and illegal. 

The application is, therefore, allowed and 
the case remanded to the Court below for a 
trial on the merits. The costs of the applica¬ 
tion will abide the event. 

Application allowed, 

(3) 13 A. 300} 18 I. A. 355. 

(4) 29 C. 36. 
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MADRAS HIGH COURT. 
Appeal against Order No. 20 op 1911. 
September 24, 1912. 

Present-. —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
ARMUGHA MUDELtAR— Appellant 


versus 

YAGAMBA BAI AMMANI and others_- 

Respondents. 

Civil Procedure Code ('Act V of lUOS), s. 42, O. XXf, 
r»*. 16, 53— of decree for mesne profits^ As¬ 
signment of decree after attachment -Part consideration 
intended tohenefit nssignoranddcfeatcreditors—Frandn- 
lent assignment—Right oj assignee to execute decree— 
Determination of equities between assigneeand attachers 
inexecufion—Assignee entitled to charge for considera¬ 
tion paid by him —Rights of attachers where attachment 
not inade by Court passing decree — Attachment of 
decree by Jndgment-debtoi—Right to execute. 

Au assignee of a decree, wliich has been attached 
has, under Order XXI, rule 03, clause 2, the ri«rht 
to execute the decree notn’ithstauding the attach- 
mont. 

Thiruvengadum Pillai y. Doredla 13 Iml 

Gas. 6598 (1912) 1 M. \y. K. 176j 11 il. h. T. 141 dis- 
sented from. ’ 


Yahoob A.li Choirdhry v. R-im Doolal, 13 C. L. R. ::73, 
Thuchakovil Unni Koyn v. Arainyil Pathuthi Cmma 
(1911) 1 M. W. N. 187; 9 M. L. T. 312; 9 Ind. Gas. 
#SG; 21 M. L. J. 577; Adhar Chandra Das v. Lai Jfy/in/i 
Das, 24 C. 778; 1 G. W. N. 070, referred to. 


I3ut the right of tho assiguee to execute the decree 
is subject to the rights of the attachers just as tho 
assignor’s right itself would be. The assignment will 
not prevent the assignor’s creditors from proceed¬ 
ing against tho decree as if it still remained tho pro¬ 
perty of thejissignor. The assignment, though valid 
as between the parties to it, is subject to the rights 
of the creditors, including both those who may have 
already attached the decree and other creditors who 
might proceed against the decree notwithstanding the 
assignment. 

Y7here the difference between the real value of the 
decree and the consideration for its assignment is, 
by a secret agreement between the assignor aud the 
assignee, intended to benefit the assignor and to 
defeat his creditors, the assignment is fraudulent and 
invalid against the creditors and will not affect their 
rights to proceed against the decree as being still the 
property of the assignor. Neither the assignor, nor 
the judgment-debtor, can object to it oii that ground. 

Chidambaram Ghettiar v. Sarny Iyer, 30 M. G; 16 
M. L. J. 427; 1 M. Ij. T. 351 aud Ishan Chunder Djs 
Sarkar v. Bishu Sardar, 24 G. 825; 1 C. W. N. 665, 
referred to. 


The assignee in such a case is entitled to execute the 
decree notwithstandingtho partial fraud and is entitled 
to a charge for the consideration actually paid by him, 
and if the prior attachments are valid, his charge 
would be subject to the rights of the attachers. 

Au application for execution by the assiguee decreo- 
holder may bo resisted by the attachiug creditors and 
all questious of rights of priority, etc., should bo dutor- 
lained in the execution proceedings. 


l‘or Sundara Aiyar, J.—An order of nttachmont ot a 
ducroo by tho Court actually oxocuting tlio <Ioorco 
after its triiiisfor to it from th«> Court which puHaocl it 
ia not altogotlior voiil. Tlio defect in tho attacluiumt, 
if any, cuiisoqiiunt on its being mude by a Court other 
tlmu that which passed tho dccroo ia not such a juris- 
diclional defect na to miiko the order voirl. The de¬ 
fect may bo waive«l by tho judgment-debtor, us 
whoro tho latter docs not take objection to the attach- 
mont. 

Thnmhoo Pillaij v. Sriramiiln Naidii, 17 M. L, J. 300, 
referred to. 

Per Sadasiva Aiyttr, J .—(balers of attaclimont in 
execution of a decree, though these orders arc effect¬ 
ed by sending notice to otlior Courts, are made in 
exercise of the powers in executing a decree and, 
therefore, uuder section 42 of the Civil Procedure 
Code, 1908, the Court to wliich tho decree is sent for 
execution c.ao also itself e.xercise the power mentioued 
in Order XXI, rnlo 53, clause I (b) as e.xercisablo by 
tho CoiU'C which passed the decree. 

Per Saudom /.-—Order XXI, rule 16 of the 

Civil Procedure Code, 1903, does not make an assign¬ 
ment of a decree in favour of one of several judgment- 
debtors invalid in law. The provision for disabling 
such transferee judgment-debtor from executing the 
money-decree does not iu terms apply to transferees 
of decrees other than bliosc for money. But, whether 
tho judgmeut-debtor taking an assignment of a decree 
against himself for immoveable pro]jerty can execute 
it or not, the attachment of the said decree by him is 
not iuv.alid. 

Per Siidasica Atyar, J. —A judgment-debtor who 
obtains tbc decree by assignmout cannot oxecuto it, 
but he has the right to apply for a set-off of the 
amount duo to him as decree-holder in a suit against 
liis assignor as agaiust wliat is clue by him and his 
co-judgment-debtors iu the suit wherein he got the 
decree assigned to himself. His rights and priorities 
should be determined as if the decree for the larger 
amount was attached at his instance as soon as either 
of tho decree-holders applies for execution. 

Appeal agaiust the order of the Subordi¬ 
nate Judge of Tanjore, in E. P. No. 101 of 
1909, in 0. S. No. 13 of 1903. 

Mr. S. Subramanya Aiyar, for the Appel¬ 
lant. 

The Hon’ble Mr. T. V, Seshagiri Aiyar, 
Messrs. H. Ruppusawmy Aiyar and A. Vaidya* 
natha Aiyar, for the Respondents. 

JUDGMENT. 

Sdndara. Aiyar, J.—This appeal arises out 
of an application for execution of the Sub¬ 
ordinate Judge’s Court of Tanjore in Original 
Suit No. 13 of 1903. The application was 
dismissed by the Subordinate Judge. The 
appellant is the assignee of the decree under 
a document dated 5th July 1909. The dec¬ 
ree was for possession of certain lands, 
mesne profits and costs. The appellant ob¬ 
tained an assignment only so far as the 
award of mesne profiis and costs was cou- 
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cerned. Prior to the asaignment, the decree 
iKid been attached by several persons who 
had obtained decrees against the assignor, 
Vogatnbi iloyi Amraani, Of these, the 16th 
respondent made the attachment in execu¬ 
tion of his decree in Small Cause Suit 
No, 90;') of 19Cd. on the tile of the Subordi¬ 
nate Judge's Court of Tanjore; his attach¬ 
ment was in October 1901, i’he 17th re¬ 
spondent was the decree-holder in Original 
Suit No. 53 of 1905, on the file of the Dis¬ 
trict Munsif’s Court of Tiruvadi; his decree 
was transferred for execution to the Tanjore 
District ilunsif’s Court, and the attachment 
was made by the latter Court on the 5th 
August 1905. The 18th respondent was the 
decree-holder in Original Suit No. 313 of 
1905, in the Tiruvadi District Munsif’s 
Court, who got bis decree transferred to the 
District Muiisif’s Court of Tiruvalur which 
attached this decree on 13th March 1909. 
The assignor of the decree is the Ist re¬ 
spondent. She did not appear to contest the 
appsllaui’s application. The judgment- 
debtors resisted the petition on the ground 
that the assignment was fraudulent and un¬ 
supported by consideration. The attaching 
decree-holders also contested the appellant’s 
right to execute the decree and supported 
the contentions of the judgment-debtor.s. 
The amount due to the assignor under the 
decree at the time of the assignment was 
about Rs. 3,500. The consideration for the 
assignment was Rs. 2,500 of which Rs. 2,000 
was due to the assignee from the assignor 
on account of the decree obtained by the ap¬ 
pellant against her in Original Suit No. 60 
of 1905 on the file of the Tiruvadi District 
Munaii’s Court and a sum of Rs. 230 was 
paid by the assignee to one Israalsa Rowther 
on the assignor’s account. The remaining 
amount of Rs. 270 has been found by the 
Subordinate Judge not to have been paid 
to the appellant. He apparently was not 
willing to pay it until his assignment was 
recognised by the (yourt executing the dec¬ 
ree. The Subordinate Judge held that 
Yogamba Boyi Ammani, the assignor, was 
heavily indebted to various persons at the 
time of the assignment and that, besides the 
decree in question, her property consisted of 
only 10 veils of land, her life-interest in 
which was of precarious value. He was of 
opinion that there must have been some 
Becrot aiTangement between Yogamba Boyi 


Ammani, and the appellant and that the 
consideration set forth in the assignment 
deed was not, to use his own words, the 
real consideration or the whole consideration 
for it,” and that the assignment was made 
with a view to defeat the rights of all those 
who had already attached the decree under 
the impression that the attachments already 
made were legally defective and might be 
successfully impeached. He held that the 
assignment deed did not evidence a bonijidts 
transaction, and that it was not supported 
by refill or propor coosidBi&tion* 

I am unable to understand what the Sab- 
ordinate Judge means by the observation 
that the consideration was not real, in the 
face of his finding that the assignee had a 
decree for Rs. 2,000 against the assignor and 
that he paid a further sum of Rs. 230 for the 

assignment. The non-payment of the re¬ 
maining sura of Rs. 270 would nob invali¬ 
date the assignment as between the appel¬ 
lant and Yogamba Boyi Ammani and the 
latter’s right would only be to recover it from 
t’ue appellant. If there was any secret 
understanding that she should be entitled to 
receive from the appellant any further 
amount subsequently, It may possibly be that 
she would be entitled to recover that also. 
Bub all this would not entitle her to dispute 
the validity of the assignment. What the 
Subordinate Judge apparently means is, that 
the difference between the real value of the 
decree and the consideration for the aa^gu- 
menb was intended to goto Yogamba Boyi 
Ammani, and that she and the appeUaufc 
combined to defeat the rights of her credi¬ 
tors. It is clear that the consideration was 
inadequate and that the object was to benefit 
Yogamba Boyi Ammani to the extent of 
Rs. 1,000 or thereabouts, at the expense of 
her creditors by converting the decree which 
would be easily available to the creditors for 
execution into cash which she could easily 
conceal from them. Such a transaction 
must be held to be fraudulent and invalid 
as against the creditors and would not affect 
their rights to proceed against the de^ee 
as being still the property of Yogamba Boyi 
Ammani. See Ohidamharam Ohettiar r, 
Sarny Iyer (1) and Ishan Ohunder Das Sarkar 
V. Bishu Sardar (2). But the appellant is en- 

(1) 30 M. 6; 16 M. L. J. 427; 1 M. L. T. 361. 

(2) 24 C, 825i 1 C. W, N. 666. 
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tifcled against the oreditors to a charge for 
the amount actually paid by him. If the 
attachments in question, which were all prior 
iu date to the assignment, are valid, his 
charge would be subject to the rights of the 
attaohers. Mr, Seshagiri Aiyai', who ap* 
pears for some of the attaching creditors, 
contends that the assignee is not entitled to 
take out execution and relies on the judg¬ 
ment of this Court in Thirtivengadam Pillai v. 
Doredla Suhhiah (3). That case, no doubt, 
seems to support his contention. There, the 
assignment was prior to the date of the 
attachment of the decree. Benson and 
Abdur Rahim, JJ., held that, according to 
Order XXf, rule 53, clause (2) of the Civil 
Procedure Code, only an attaching creditor 
or his judgment-debtor, i.e., the original 
holder of the decree attached, was entitled 
1,0 execute the attached decree. With all 
deference, I am unable to agree with this 
ruling. Rule 16 of the Order entitles an 
assignee in writing of a decree to apply for 
execution and proceeds to state: The decree 
may be executed in the same manner and 
subject to the same conditions as if the ap¬ 
plication were made by such decree-holder.” 
That recognises the indubitable principle 
that tbe assignee has the same rights as the 
assignor. There is no reason to suppose that 
the attachment of a decree in any way curtails 
the rights of the assignee of it. In the case 
before the learned Judges, the assignment 
was prior to the attachment so that the 
attacher had nothing which he could validly 
attach in law. Assuming that an assignee 
of a decree has not, in all cases, an absolute 
right to enforce his right by execution and 
that there may be complicated equities aris¬ 
ing out of the assignment which could not 
properly be made the subject matter of 
execution proceedings, [see Yakoob Alt Ohow- 
dry V. Ramdoolal (4)], that does not in any 
way affect the rights as between the assignee 
and the attaching creditor. When the as¬ 
signment is after an attachment, it will, of 
course, ba subject to the rights of the attacher 
just as the assignor’s right itself would be; 
but it is diffijulb to see why this should in¬ 
terfere with the assignee’s right to stand in 
the shoes of the assignor and as, according 

(3) (1912) 1 M. W. N. 170; 11 M. L. T. 144; 13 Ind. 
Cas, 669. 

(4) 3 3 C. L. R, 272, 
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to rule 53, clause 2 of Order XXI of Mio 
Code of (!/ivil Procedure, a person, whose 
decree has been attachad, may apply for 
execution notwithstanding t )>0 attachment, 
his assignee must be lield entitled to liavo 
the same right. According to section 273 
of the repealed Code, the attaclier .ilone 
apparently could apply for execution of tlm 
attached decree. See Thnch'ikovil Unni Koya 
V. Arapayil Pothnthi TJmma (5), although 
Maclean, 0. J., even there held that the 
holder of an attached decree could apply for 
execution. See Adhnt Chandra Dis v. Lai 
Mohan Dass (6). But, Order XXI, rule 53, 
of the present Code, clearly recognises the 
right of the attacher’s judgment-debtor also 
to execute his decree. Wiiichever of the two 
may take out execution, he must, of course, 
hold the proceeds realised in execution in 
trust for the satisfaction of the rights of the 
attacher in the first instance and the balance 
for the benefit of the holder of the attached 
decree. I must, therefore, overrule the con¬ 
tention that, in consequence of the attachment, 
the assignor became incompetent to execute 
the decree. I have already found that the 
assignment in this case was in fraud of the 
assignor’s creditors. Does this disentitle 
him to take out execution? As alreadj" ob¬ 
served, his assignment is perfectly good 
against the assignor. It must also be valid 
against the judgment-debtors of the assignor; 
they have no right to say that only the 
assignor and not the assignee should have 
execution against them. The assignment, 
DO doubt, will not prevent the creditors from 
proceeding against the decree as if it still 
remained the property of the assignor. What 
is the legal result of such a state of affairs? 
I think, it must be taken to be that the as¬ 
signment, though valid as between the 
parties to it, is subject to the rights of credi¬ 
tors, including both those who may have 
already attached the decree and other credi- 
tor.s who might proceed against the decree 
Dotwithstauding the assignment. Bub the 
assignee may, like the assignor, himself take 
out execution against the judgment-debtors; 
the proceeds of execution will, however, be 
subject iu his hanls to a trust for the credi¬ 
tors whose rights were sought to be defeated 

by tbe assignment. The assignor himself 

(5) (1911) 1 M. W. N. 187; 9 M. L, T.312; 9 Ind. 
Cas. 786; 21 M. L. T. 577. 

(6) 24 C. 778: 1 C. W. N. 67C. 
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having parted with all bis rights is no 
longer entitled to tlie benefit of the 
decree. There is no principle on which 
he can be held to be the legal owner 
and a trustee for his assignee whose rights 
are perfect as against himself. There i.s, 
therefore, no reason for holding that the 
assignee is altogether disentitled to execute. 

The appellant contends that he is 
entitled to an order for execution without 
any determination of the rights of the 
attaching creditors-respondents and that 
they have no right to intervene at all in 
these proceedings. I do not think that 
this contention should prevail. It does nob 
appear that any of the attaching creditors 
has yet applied for execution of the attached 
decree. But if their attachments are valid, 
they have obtained substantial rights in 
the decree and they are interested in resist¬ 
ing the appellant’s right to execution and 
in getting their own rights to payment 
out of the proceeds of execution recognised 
in priority to appellant’s rights. If the 
property in question were not a decree but, 
say, immoveable property, they would, 
according to the recognised procedure, be 
entitled to attach it notwithstanding a 
fraudulent alienation by their judgment- 
debtor and the alienee would have to assert 
his right to the property by a claim peti¬ 
tion and any order passed on such a petition 
would be subject to the right of the un¬ 
successful party, whether the assignee or 
the attaching creditor, to establish his 
right by a regular suit. As the property 
in question is a decree, both the assignee 
and the attaching creditor are, according 
to the Civil Procedure Code, persons en¬ 
titled to apply for the execution of the 
decree. They must, therefore, both be 
entitled to get an adjudication as to whether 
either has a light to execute and what 
their rights of priority are. An assignor, 
as well as an attaching creditor, is a re¬ 
presentative of the original decree-holder; 
and when the attaching creditor impeaches 
the right of the assignee to execute, he is 
entitled to urge his objection in execution 
proceedings to the assignee’s right to take 
out execution. I cannot, therefore, hold 
that the attachers had no right to intervene 
in these proceedings. 

The appellant next contends that all the 
attachments in question made by the 


several respondents are invalid. I shall 
deal with them separately. The objection 
taken to the attanbment of the 17th and 
18th respondents, the holders of decrees in 

Original Suit No. 56 of 1905 and Original 
Suit No. 313 of 1905 on the file of the Court 
of the District Munsif of Tiruvady, respec¬ 
tively, is, that they were nob made by the 
Courts which passed those decrees but by 
the Courts to which they were transferred. 
It is, no doubt, true that, according to 
rule 53 of Order XXI, the issue of a notice 
to the Court which passed the decrees 
sought to be attached to stay the execution 
of the decree until the cancellation of the 
notice or an application for execution of the 
decree to be attached by the attacher or his 
judgment-debtor, should be made by the 
Court, which passed the decree in execu¬ 
tion of which the attachment is sought. 
But, is an order of attachment by the 
Court actually executing the decree after 
its transfer to it from the Court which 
passed it, altogether void? According to 
section 42 of the Code of Civil Procedure, 
1908, the Court executing a decree has the 
same powers of executing it as if it had 
been passed by itself. There are, no doubt, 
special provisions which direct that applica¬ 
tions of particular kinds relating to execu¬ 
tion should be made to the Court which 
passed the decree. But, assuming that sec¬ 
tion 42 does not show that the executing 
Court may also attach a decree of another 
Court, the defect in the attachment in con¬ 
sequence of the order being passed by the 
executing Court instead of by the Court 
which passed the decree is not such a 
jurisdictional defect as to make the order 
void. In Thainboo Pillay v. Sriramulu Naidu 
(7),B snson and Miller, JJ., held that the 
objection to the jurisdiction of a Court, to 
which a decree was transferred for execu¬ 
tion, to issue notice to the legal representa¬ 
tives of a deceased judgment-debtor with a 
view to execution issuing against them, was 
one which could be waived. 1 am of 
opinion that an objection to the issue of 
the notices required under Order XXf, 
rule 53, clause (2) is. similarly one that 
the parties could waive. The attachment 
of the I7tb respondent in execution of his 
decree was made in August 1905. Although, 

(7) 17 M. L. J. 300. 
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aooording to SQotion 273 of the repealed juderment.debtors invalid in Uw. It only 
Prooadiire Code which waa then in force, provides that the tranaforeo is not entitled 
it waa not inonmbent on, the attaching to enforce his riglits by execution of the 
Coart to issue notice of the order to the decree. It will be noticed that the rule 

holder of the attached decree, it ia impoa- refers only to the rights of the transfarea 

Bible to hold that Yogamba Boyi Araraani of n money-decree. An attaching creditor 
was unaware of the attachment for a is not a transferee f(>r the purposes of exe* 
period of nearly four years after it was made, cation: he is declared to be the repre.senta- 
The assignment was in reality made, as tive-in-interest of the decree-holder who.^e 

already stated, to defeat the rights of the right he attaches. It is doubtful whether 

attaohers by taking advantage, if possible, rule 16 which lays down merely a rule of 
of supposed defects in the attachment. procedure can bs applied to cases to which 

The 18th respondent s attachment in its language does not in terms extend, 
execution of his decree in Original Suit The attacher in seeking to execute the 
No. 313 of 1905 was on the 13th March 1909, decree stands in the shoes of the holder of 

nearly four months before the assignment, the decree and holds the proceeds of the 
Yogamba Boyi Araraani must have received execution in trust for himself and the 
notice of the order of the attaching Court original decree-holder. No doubt, if lie is 
as rule 53 of Order XXI of the present permitted to take out execution, he miy 
Code makes provision for the issue of such be enabled to realize the amount of the 
notice. She raised no objection to the decree from his co^judgment-debtors alone 
attachment but tried to defeat it by means leaving them to assert their right to con- 
of an alienation to the appellant. I must tribution. It is, at any rate, clear that no 

bold that she waived any objection to the one except the judgraeat*deb!jor in the 
attachments of the 17bh and 18bh respond- decree attached can object to tlie attacher’s 
ents by her acquiescence and the appel- right to execute. The attachment itself 
lant, her assignee, cannot be permitted cannot be held to be invalid even if there 

to raise any objections that she herself would be any valid defence by his co- 

dld not. judgment-debtors to an ap olication by him 

The objection to the 16bh respondent's to execute the decree. I cannot, at the 
attachment is different. He was himself present stage, decide the question of his 
one of the judgment-debtors in Original right to take out execution. The Civil 
Sait No. 13 of 1903, on the file of the Procedure Code doe? not expressly lay 

Court of the Subordinate Judge of Ta-ijore, down the rules as to the course to bo 

the decree attached by him. It is con- pursued by the Court if several persons 

tended that he could not, as an. attaching who have rights iu a decree all seek to 
creditor, obtain a right to execute the execute it. Rule 15 of Order XXI provides 
decree passed against himself and other judg- for cases where a decree has been passed 
meat-debtors. It is really unneoes.sary to jointly in favour of more persons than one. 
decide at the present stage whether there But there is no rule laid down where there 
could be any valid objeotions to his taking are several attaching creditors all entitled 
out execution. It does not appear that he to execute according to rule 53 or where 
has applied for execution of the decree in an attaching creditor and his judgmanb- 
Original Suit N’o. 13 of 19J3. It does nob debtor both seek to execute the decree. If 
appear further that the other judgment- execution is allowed in favour of any one of 
debtors iu Original Suit No. 13 of 1903 them and if more than one person having 
would raise any objection to his claim to interest in a decree are entitled to exacuba 
execute the decree. The appellant’s objee* it, provision must, of course, be made for 
tion is rested on the proviso to rule 16 of the protection of the interests of other 
Order XXI that “Where a decree for the persons having rights in the decree. There 

payment of money agtiasb t.vo or more does not appear to be any objection to 

persons has bean transferred to one of execution being granted jointly in. favour 

them, it shall not be executed against the of more persons than one. The rights of 
others.” This rule does not make the assign- all parties interested in the proceeds of 
meat of a decree iu fayonr of one of several execution should, of course, nob be affected 
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by any one of them bein? allo.ved to execute. 
The Court would also have power to 
appoint a Receiver to execute the decree 
and to pay over the proceeds to the various 
parties interested. If the attaching creditors 
iu this case or any of them apply for exe¬ 
cution, regard must be had to these ob¬ 
servations in deciding the proper course to be 
adopted. 

The order of the lower Court dismissing 
the appellant’s application is set aside and 
the petition, for execution is remanded to 
the lower Court for fresh disposal accord¬ 
ing to law. It will be the duty of the 
lower Court, before passing final orders, to 
take steps to protect the rights of all parties 
to the petition. If the attaching decree- 
holders also apply for execution, it will 
decide, on a consideration of all the circum* 
stances of the case, which one or more of 
the parties should be allowed to take out 
execution. The costs of this appeal will 
abide the result so far as the appellant and 
the judgment-debtors are concerned. The 
appellant must pay the 18th respondent’s 
costs of this appeal. 

Sadasiva Aiyar, J.—I have had the 
advantage of perusing the judgment of my 
learned brother in this case. So far as the 
Ist respondent, viz., the assignor of the 
petitioner is concerned and so far also as 
the respondents Nos. 2 to 15, who are the 
judgment-debtors, are concerned, I entirely 
agree with my learned brother, for the 
reasons stated by him, that their objections to 
the petitioner being allowed to execute the 
decree as the assignee of the decree-holder 
cannot be legally sustained. The 16bh 
respondent is the 15th judgment-debtor and 
is also the decree-holder in Small Cause Suit 
No. 905 of 1903 of the same Subordinate 
Judge’s Court in which the petitioner wants 
to execute his decree. He has attached 
the decree passed against him and others in 
favour of his own decree-holder. I have 
grave doubts, having regard to clause (4) 
of Order XXI, rule 18 of the Code of Civil 
Procedure, 1908, and illustration (d) to that 
rule and to the wording of the rule itself, 
whether the 16th respondent could be 
allowed to take any other steps in connection 
with the execution of his Small Cause decree 
except applying to the Court to set-off 
the amount due to him as decree-holder in 
Small Cause Suit No. 905 of 1903 against 


what is due by him and others as judgment- 
debtors in Original Suit No. 13 of 1903. In 
Sinnu Pandaram v. Santhoji Row (3), 
Boddam and Bashyam Iyengar, JJ., held that 
the decree for the smaller amount becomes 
incapable of execution and the decree for the 
larger amount less the decree for the 
smaller amount is alone capable of execution 
where there are such cross-decrees. There 
was a doubt nnder section 246 of the old 
Code whether the holder of a decree passed 
against several persons jointly and severally 
may treat it as a cross-decree in relation to a 
decree passed against him singly in favour 
of one or more of such persons, but that 
doubt has been set at rest in favour 
of an affirmative answer by the new clause 
(4) and the new illustration (d) introduced 
in Order XXI, rule 18. Though, in my 
opinion, the holder of the decree for the 
smaller amount cannot apply for execution, 
his rights and priorities should be decided 
as if the decree for the larger amount was 
attached at his instance as soon as either of 
the decree-holders applies for execution. 

As regards the 17th and 18th respond¬ 
ents, who hold decrees against the 1st 
respondent passed by the Tiruvadi District 
Munsif’s Court, they had the present decree 
of the Tanjore Subordinate Judge's Court 
attached through other District Muasif’s 
Court tha^' the Tiruvadi District Munsif's 
Court. Under Order XXI, rule 53, the 
attachment is to be made by the issue to 
the Subordinate Judge’s Court of a notice 
by the Court which passed the decree 
requesting the Subordinate Judge’s Court 
to stay the execution of its decree till 
the 17th and 18bh respondents or the 1st 
respondent applies for the execution of 
the Subordinate Judge’s Court’s decree. 
This power of attachment then by Order 
XXI, rule 53, was vested in the Tiruvadi 
District Munsif’s Court so far as the 
execution of the decrees of that Court 
passed in favour of the 17th and 18lh 
respondents is concerned. This power is, 
by section 42 (section 228 of the old Code), 
also vested in the Courts to which those 
decrees of the Tiruvadi District Munsif 
were sent for execution. The Full Bench case 
of Swiiminatha Ayyar v, Vaidyanatha ^iastri 
(9) was decided on ihe ground that the 

(8) 12 M. L. J.SaS; 25 M. 423. 

(9) ZS M. 486j 15 M. L. J. U6. 
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brinffiDg of the legal represeDtaii7e of the 
judgmeot^debior ou the reoord uoder section 
234 (present section 50, rule 1) is not a 
proceeding connected with the exercise of 
the powers in executing n decree, but is a 
preliminary step towards those powers 
being exercised by the Court to which the 
decree has been transferred, and hence the 
latter Court had no power to pass orders 
tinder section 234. But orders of attachment 
in execution of a decree, though those orders 
are effected by sending notice to other 
Courts, are made in exercise of the p')wers in 
execufinff a decree and, hence, it seems to 
me that, under section 42, the Court to 
which the decree is sent for execution can 
also itself exercise the powers mentioned iu 
Order XXF, rule 53, clause 1 (ft), as exercis¬ 
able by the Court which passed the decree. 
1 am, therefore, of opinion that, without 
bringing into service the doctrine of 
waiver relied upon iu Thtmhoo Fillay v. 
iiriramulu Naidu (7), it is possible to hold 
that the attachment made by the 17th 
and IStb respondents through the Tanjore 
and Tiruvalur District Munsif’s Courts are 
perfectly valid. I may remark, in passing, 
that 1 feel serions doubts whetlier the doctrine 
of waiver can validate the attachment made 
by a Court which had no jurisdiction to do 
BO and whether substantive lights given 
by the attachment could be placed ou the 
same footing as the issue of a notice to the 
legal't^epreseotatives of a deceased judgment- 
debtor aud though the waiver of an 

objection to the jurisdiction of a Court ta 
issue notice to the legal representative 
might be valid, I am, as at present advised, 
not at all clear that an objection to the 
juriediotion of a Court to attach properties 
can be waived by mere omission to take 
objection to such attachment. However, 
on the view I take of the powers of tho 

Oonrb executing a decree sent to it for 

execution, it is not necessary to give a ffiial 
opinion on this point. 

In the result, I agree that the order of the 
lower Court dismissing the appellant's 
application should be set aside and the 

petition for execution should be remanded 
to the lower Court for fresh disposal according 
to law and that the costs of the appeal 
should be awarded to the IBbh respondent 
a.lone| the other’s costs abiding the result. 

Appeal alloii;ed. 
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Present-. — Mr. Stuart, A. J. C. 

Thaknr HISHESHAU BAICHSH SINGH 

AND OTBRRS — PLAINTIFFS — ApPRLLANTS 


versus 


DEBI BAKHSH SINGH and others — 
Deprndants — Respondents. 

lUufi nctnanj niortijti'jc, ini'aniinjif—Morlijngc in wltich 
jyo.i.ti's^ion IS /o lx- ih-lii'rrcd on a date snh, 

jn’t/«i*ii/ io the mortiiOtji\ interpretation of. 

Tlio word “di-’ti ivi-''ill soctioii 5S tloo.q not neces¬ 
sarily meuii "uelieer imnieitinfch/” an<l wlioro the 
laoitg.agor is not in a position to giro iininoriiato 
delivery of posse.ssion it is suiRcioiit if ho gives tho 
right to possession thougli ho cannot giro delivery of 
possession. 


Therefore, where uinler the terms of a nicrcgage-ilced, 
tho possession is to bo delivered to the mortgagee sub¬ 
sequent to tho date of tho mortg.age, t)i© transaction 
is .an usufrnctimry mortgage ns deliiied in section 58 
of the Transfer of Property Act. 

Pralnh Bahadur Sitajh v. Oajadhar Bal-hxh Singh 
21 A. 521; 28 I. A. 148, followed. 

If there is a condition in the mortgage-deed by 
which the mortgaged proiierty cannot bo redeemed 
until a certain period elapses after tho date of exe¬ 
cution of the deed, the deed is nevertheless a usufruc¬ 
tuary mortgage- 

Hikinat-nldnh Khan v. Imam Ali, 12 A. 203; 
Vi-a-.ilinga Pillaij v. Palaniappn Chetti, 21 M. 1; 
'lakaram v. Ramehnnd M'tfnheh'ind, 2(\ B. 252; 3 Bom, 
L. R. 778; anil Khn la Bikh:<h v. Alim.anoiiyf.^a, 27 A 
313; A. \y. N. (loot) 273; 1 A. L. J. 715, referred to. 


Appeal against an order of the Subordiaat© 
Judge, Bahraich, dated llth March 1912. 

Pandit Ookaran Nath Misra, for the Appel¬ 
lants. 

Messrs. A. P. Sen^ N. Sadiq Ali a.nd Munm 
Lai, for Respondents Nos. 1 to 4. 

Bibu liar Narayan D.xs, for Respondent 
No. 5. 


JUDGMENT.—On the 22nd August 1872, 
Jang Bahadur Singh, father of the plaintiffs, 
mortgaged with possession to Niaz Beg six 
villages for a consideration of Rs. 14,000 and 
he subsequently included two more villages in 
the mortgage. The terms were, that the 
mortgagee should remain in possession of the 
villages for 25 years, from the commencement 
of the kharifoilZSO Fasli to the end of the raft^ 
of 1304 Fasli; that tho profits of the eight vil¬ 
lages for the first five years should be enjoyed 
absolutely by the mortgagee, and that during 
the remaining twenty years, Rs. 600 a year 
were to be devoted towards the payment of the 
principal amount, the remainder of the income 
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being enjoyed in lieu of interosf. Under the 


provisions of this deed, it would thus appear 
that at the end of the term, the mortgagor 
could redeem the mortgage, and re-gain 
possession of the villages on payment of 
Rs. 2,000. On the 24t.h December 1890, Jang 

Bahadur 8iugh mortgaged his existing 
rights in the village Jiganiauwas, one of 
the eight villages in que.st’on, (with other 
villages), to JTukara Singh and Sahipat 
Singh by a deed of simple mortgage 
without possession. Jang Bahadur Singh 
sold his rights in another of tliese villages 
called Anantpur to liar Prasad. On the 12th 
October 1895, the plaintiff.s, who are the 
succesaors in-interest of Jang Bahadur Singh, 
mortgaged with posseesioa their interests in 
the village Jiganiau (with the exception of an 
area of 1 htgha 6 bisivas) to Manna Ratan 
Singh who is now represented by defendants 
Nos. 1 10 4. The deed was for a consideration 
of Rs. 14,000, of which Rs.7,036-4-0 were paid 
in cash, and Rs. 6,963-12-0 were left with the 
mortgagee for the satisfaction of the simple 
mortgage of the 24th December 1890 in favour 
of Hukam Singh and Sahipat Singh. Accord¬ 
ing to the terms of the deed of the 12bh 
October 1896, the mortgagors were not to be at 
liberty to redeem until the end of the FasU 
year 1314. On the same date, the 12th 
October 1895, the plaintiffs executed a deed 
of further charge, by which it was agreed 
that Rs. 1,706-4 0 were to be paid in addition 
to the sum of Rs. 14,000 already mentioned 
before the property could be redeemed. 
This deed was not for cash, but the considera¬ 
tion was stated to represent the profits that 
would be due from the 12th October 1895 to 
the beginning of 1305 Fasli^ that is to say, to 
September 1897. The reason for the execu¬ 
tion of this deed of farther charge was that, 
under the terms of the deed of 22Qd August 
1872, it was not possible for the mort¬ 
gagors to place Manna Ratan Singh in pos¬ 
session of Jigniau until the beginning of 1305 
Fasli. It is to be noted that in the sale to 
Har Prasad a sufficient amount had been 
left with the vendee to redeem the deed of 
mortgage of 22Dd August 1872. On the 
20th May 1697, Rs. 2,000 were deposited 
in Court for the redemption of the deed 
of 22nd August 1872. This sum was re¬ 
fused by the successors-in-interest of Niaz 
Beg, and a suit for redemption of the deed of 
22nd August 1872 was brought on the 27th 


August 1897. To this suit, Manna Ratan 
Singh, as mortgagee under the deeds of 12tli 
October 1895, Har Prasad and Jwala Prasad, 
as vendees of the village Anantpur, and Pirthl 
Raj, brother of Jang Bahadur Singh, who 
had obtained rights in a portion of the pro¬ 
perty mortgaged by the deed of 22Qd August 
1872 under a family partition, were joined as 
plaintiffs, and the parties represented every 
One interested in the eight villages which had 
passed into the possession of Niaz Beg under 
the deed of 22nd August 1872. A decree 
for possession by redemption was passed in 
favour of the plaintiffs on the 3rd March 1898, 
and joint possession was obtained through the 
Court over all the eight villages on the 29th 
March 1898. The mortgagees appealed to 
the District Judge, and on the 5th November 
1898, the District Judge set aside the decision 
of the lower Court, and remanded the case 
for re-trial. In conseqnence of the order 
of the District Judge, the descendants of 
Niaz Beg received possession of these eight 
villages through the Court on the 7bh 
December 1895. The lower Court re-tried 
the case, and dismissed the suit on 
the 4th August 1899. An appeal was again 
filed, and, it being then discovered that the 
appeal lay to the Court of the Judicial 
Commissioner and had previously beeu 
improperly filed in the Court of the District 
Judge, the appeal was taken to the Court of 
the Judicial Commissioner, which decided on 
the 5th June 1900 in favoar of the plaintiffs 
and directed redemption for the sum of 
Rs. 2,000. On the 15th July 1900, possesslou 
of the eight villages was restored to all the 
plaintiffs jointly under the order of the 
Judicial Commissioner. On the 5bh June 
1911, the plaintiffs deposited under the pro¬ 
visions of section 83 of Act lY of 1882 
Rs. 15,706-4 0 to redeem the property affected 
by the two deeds of the 12th October 1895. The 
defeadants-rdspDadents Nos. 1 to 4 who are 
successors-in-interest of Manna Ratan Singh, 
refused to accept the tender, and on the 4bh 
November 1911, thesuit was instituted against 
the decree, in which the present appsal has 
been preferred. Defendant No. 5 was im- 
pleaded as a sub-mortgagee, who had obtained 
a decree on the 12bh of May 1911 against 
the defendants Nos. 1 to 4, The case taken by 
the defendants Nos. 1 to 4 was, that they did 
not obtain possession of the property mortgag- 
edtillJuly 1900, and they, therefore, demand* 
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ed that, before redemption should take place, 
they should receive the profits for 1305, 1306 
apd 1307 Faslis. They estimated those profits 
at Rg. 892 a year, that is to say, Rs, 2,676, 
and further claimed interest to the extent of 
Ra. 4,488 making a total of Rg. 7,161). Their 
case was thus that the village could be 
redeemed upon payment of Rs.(22,870*4. The 
learned Subordinate Judge decreed redemp* 
tion on the payment of Rs. 18,376-14*5. The 
plaintiffs appeal. 

The learned Subordinate Judge decided 
that this was an anomalous mortgage and 
the first point that I shall decide is whether it 
was an anomalous or an usufructuary mort¬ 
gage. The two deeds of 12th October 1S95 
really represent one transaction. The mort¬ 
gagors agreed in these two deeds that, in 
consideration of the mortgagee paying 
Rs. 6,963-12insatisfaction of the deed of 24th 
December 1890, and paying Rs. 7,036-4 in 
cash to the mortgagors, and agreeing to 
abstain from taking possession until the be¬ 
ginning of 1305 FasU over the property 
mortgaged (the compensation for such absten¬ 
tion being valued at Rs. l,7C6-4), that is to 
say, in consideration of Rs. 15,703-4, the 
mortgagee was to be placed in pos.se^sion of 
the whole of the village Jiganiau with the 
exception of an area of 1 bigha, 6 biswas and 
that he was to hold this village for ten years 
at least from the beginning of 1305 FasU and 
that after that period, the mortgagors should 
be at liberty to redeem the property. The 
deeds provided that the interest on the said 
Rs. 15,706-4 should be considered as satisfied 
from the usufruct of the property, and the 
amount payable on redemption was fixed at 
• Rs. 15,706*4. The deOnition of an usafruc- 
tuary mortgage in section 58 of Act IV of 
1882 is:—“Where the mortgagor delivers pos¬ 
session of the mortgaged property to the 
mortgagee and authorises him to retain such 
possession until payment of the mortgage- 
money, and to receive the rents and profits 
accruing from the property, and to appro¬ 
priate them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of 
interest and partly in payment of the mort¬ 
gage-money, the transaction is called an 
nsufructaary mortgage and the mortgagee an 
usufructuary mortgagee.” Here the pos¬ 
session was to be delivered, but it was to be 
delivered on a subsequent date. The mort¬ 
gage-money was Rs, 15,706-4 and possession 


was to be retained until the payment of the 
mortgage-money. The rent and profits ao- 
crning from the property were to be 
appropriated in lieu of interest, but rederap. 
tion was postponed for a period, and was not 
to be allowed until the end of the year 1314 
Fash'. If there is nothing inconsistent with 
the nature of an usufructuary mortgage, as 
defined in the Act, in the facts that’the 
delivery of pos.segaion was to be postponed, 
and that redemption was not to take place 
until a certain period liad elapsed from the 
date of the execution, this transaction is 
clearly an usufructuary mortgage as defined 
in .section 58. For the appellants it is argued 
that the word "deliver.s” in section 58 does 
not necessarily mean “delivers immediately” 
and where, as was the ca.se here, the mort¬ 
gagor is not in a position to give immediate 
delivery of possession, it is sufficient if he 
gives the right to possession though he cannot 
give delivery of possession. Against this, it 
is argued for the respondents that the 
immediate delivery of possession ia a compo¬ 
nent part of this species of mortgage; and 
that, therefore, until there is possession, an 
usufructuary mortgage does not come into ’ ex¬ 
istence. Dr. Gour states, in his well known 
Tieatise on the Transfer of Property Act, that 
the immediate delivery of possession to the 
mortgagee is a sine qua non in this form of 
security, which cannot be displaced by the 
registration of the mortgage-deed, or by de¬ 
livery of possession on a subsequent date. It 
is not, however, possible to suggest that the 
existenceof a clause permitting postponeraent 
of delivery of possession shows that a deed 
containing it is, therefore, not an usufructuary 
mortgage, in view of the decision of their Lord- 
ehip.g of the Privy Council in b'artab Bahadur 
Singh v. Gaiadhar Bakhsh Singh (1). Iq that 
case, the mortgagor covenanted to put the mort¬ 
gagee in possession of certain villages at a sub¬ 
sequent date and to pay interest at 24 per cent, 
until possession was delivered:—Their Lord¬ 
ships said at pages 530 to 531; “It appears to 
fhier Lordships that this decision is right. 
The only provision in the mortgage-bond as to 
interest is in these words; ‘Until delivery 
of possession of the aforesaid villages to the 

Raja Saheb . I shall pay interest at the 

rate of 2 per cent, on the above mentioned 
mortgage-money’, and the subsequent words 

1) 24 A. 521; 29 I. A. 148. 
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‘Until I pay up the snm of R*’. 5,600 on 
account of principal with interest to the 
very last pie’ must be read to refer to interest 
as previously stipulated, namely, until pos¬ 
session was given of the mortgaged property. 
The mortgage was of the class known as 
usufructuary mortgages, which are not uncom¬ 
mon in India, and in which possession of the 
mortgaged property is delivered to the mort¬ 
gagee who takes the rents and profits in lieu 
of interest or in payment of the mortgage- 
money or partly in lieu of interest and partly 
in payment of the mortgage-money (Act IV 
of 1882 section 58) (d).” This is a very 
clear pronouncementtliat a mortgage in which 
possession was to be delivered but in which 
the delivery of possession was deferred was an 
usufructuary mortgage, and on the authority 
of ibis decision, 1 find that the existence of 
the clause in the deed in question, by which 
delivery of possession was postponed until the 
beginning of 1305 FasUy doe% not preclude the 
determination of this mortgage as an usufruc¬ 
tuary mortgage. 

I now come to the second point, whether 
the existence of a condition in the deed by 
which the property could not be redeemed 
until a certain period had elapsed after the 
date of the execution, is sufficient to show 
that the deed in question cannot be considered 
as an usufructuary mortgage. The following 
decisions are quoted to support the proposition 
that such amortgage is anomalous:— Hikmat^ 
ulla Khan v. Imam AU (2); Visvalinga Filial 
V. Palaniappa Ghetti (3) and Tukaram v. Itam 
Chand Malukchand (4). The Allahabad deci- 
siou referred to a case where a person had 
mortgaged certain land with possession in 
favour of a mortgagee who was to receive the 
profits, credit Rs. 36 from the same to him¬ 
self as interest, and credit the remainder 
towards the payment of the principal, was to 
remain in possession for four years and at the 
end of the time, the mortgage was to stand 
redeemed if principal and interest had been 
paid out of profits, but otherwise the mort¬ 
gagor was to be responsible for any deficiency. 
A Bench of two Judges decided that this 
instrument was an anomalous mortgage, but 
also decided that for the first four years, it 
was an usufructuary mortgage, and it was to 

(2) 12 A.. 203. 

(3) 21 M. 1. 

(4) 26 B. 252j 3 Bom. L. R. 778. 


be regarded as an usufructuary mortgage 
not only during the four years but after their 
expiration. In the Madras case, it was de¬ 
cided (with hesitation) that an Arakattu 
otti deed was an anomalous mortgage. I do 
not find that the circumstances in the Madras 
case are parallel with the circumstances in 
the present appeal. The Bombay case refer* 
red tj a deed headed “Mortgage-deed with 
possession regarding land’* by which the 
beneficiary was to take possession of certain 
land for ten years, and appropriate the 
income thereof in liquidation of a debt, with 
condition that after the expiry of the said 
period, the right to the land was to cease. On 
the one side, it was argued that this documnt 
was a lease and on the other side it was 
argued that it was a mortgage. A Full Bench 
decided that the deed was a mortgage and 
came to the following conclusion:— It was 
contended by Mr. Setlur” (This Counsel had 
argued that the document was a lease) that 
in the definition of an usufructuary mortgage, 
as set forth in section 58 clause (d) of the 
Transfer of Property Act, there is no mention 
of any fixed term. That, no doubt, is so, but 
the law contemplates the property remaining 
in the possession of the mortgagee, who is 
authorised to retain it until payment of the 
mortgage-money, and to appropriate the 
rents and profits in lieu of interest, or in 
payment of principal or both, and the nature 
of the contract is not altered by the fact that 
the calculation is made beforehand of the 
period for which the rents and profits will be 
sufficient to pay off both principal and inter¬ 
est.” Prom this, it would appear that the 
Full Bench decided that the deed in question 
w.as an usufructuary mortgage. It is true 
they subsequently added that there was no 
apparent reason why it should not come 
within the category of an anomalous mortgage, 
but tbo effect of the deoision is rather that 
the deed was an usufructuary mortgage. 
The Full Bench had only to decide, whether 
it was a mortgage or a lease, and not whether 
it was or was not an usnfructuary or an 
anomalous mortgage. 1 consider that this 
decision is rather in favour of the appel¬ 
lants than of the respondents. There is a 
later ruling of a Bench of the Allahabad 
High Court in which the Bench decided that 
a mortgage which could not be redeemed 
until five years after the date of execution 
was a deed of usufractaar^ mortgage. This 



INDIAN OASES 


Vol. XVII] 



BIBHESHAR 6AKH8H StNGH V. DBBI liARHSH SINGH. 


ia the decision in Khuda Rakhsh v. AUni-un» 
w'ssd (5). At pftge 315, Sir John Stanley, 
0. J., saysi—“The mortgage in faob is a simple 
usufructuary mortgage.” 1 am unable to 
find any reason, why the existence of a 
condition postponing redemption should be 
considered to convert what would otherwise 
be an usufructuary mortgage into an anoma¬ 
lous mortgage, and 1 am supported in this 
view by the decision of the Allahabad High 
Court in the case which I have just mention¬ 
ed. Taking all the facts and circumstances 
together, T interpret the two deeds of 12tli 
October 1895, which I consider to embody 
the same transaction, as one deed of usufruc¬ 
tuary mortgage. 

Having disposed of this point, it is now 
necessary to consider the main question of 
loss of profits by the respondents. As has 
already been shown, Manna Ratan Singh wes 
in possession of the property in question from 
the 29th of March 1898 to the 6th December 
1898. It is true that the possession of this 
village Jigauiau was held by him jointly with 
many other persons, the whole of the posses¬ 
sion affecting eight villages of which Jigniau 
was one, but in virtue of the decree there could 
have been no possible difficulty in the way of 
his obtaining separate possession over Jiga- 
niau for that period, and between the dales 
of the 29th March 1898 and the 6th Decem¬ 
ber 1898, he was in a position to make full 
collections for the agricultural year. As the 
year 1305 commenced in Setpember 1897 and 
the prior mortgagee was entitled to remain in 
possession up to that date, he was thus 
deprived only of an opportunity to make 
collections for the kharif of 1306. He was in 
a position to make the tali collections of 
1305 and the kharif collections of 1303. Ho 
was dispossessed on the 7th December 1893 
and did not re-gain possession till the 14th 
July 1900. He was thus deprived of an 
opportunity to make the rabi collections of 
1306, the kharif collections of 1307, and the 
rabi collections of 1307. It is, however, to be 
noted that the mortgagors had done all that 
they possibly could doto pub the mortgageein 
possession. Rupees 2,000 had been deposited 
in Court on the 20th May 1897 but the sons 
of Niaz Beg had refused to accept it. The 
mortgagors had without delay filed a suit for 
redemption. The fact that Manna Ratan 

(6) 27 A. 313; A. W. N. (1904) 273; 1 A. L. J. 715. 


Singh was out of pOHsession from the 7t}i 
Deoeiubor 1898 to the 14th July 1900 was 
owing t) an onuneuiiH decision of the two 
Courts, which was suhsequontly corrected by 
the Court of thoJudicial Comraissioner. But, 
further, the record shows that in 190.3 Pirthi 
Raj Singh applied in execution of the decree 
directing redoniptibn, for the profits of the 
period during which lie had been out of 
poasessiou of the property which had fallen 
iu his share iu Application No. 97. Manna 
Ratan Singh applied for the profits of 
Jigauiau for a similar period by an applica¬ 
tion No. 134. The Subordinate Judge 
dismissed both applications. Hanna Ratan 
Singh did not appeal against his decision. 
Pirthi Raj Singh appealed against the 
decision and obtained from the Judicial Com¬ 
missioner’s Court on the 2Sfch June 1904 an 
order to tlie effect that the profits for that 
period were payable to him. in execution. It 
is true that the Judicial Commissioner’s 
Goutt qualified this decision by an addition 
that it was to ba decided, as a matter of fact, 
whether be had or had not made surplus col¬ 
lections, since he bad come into possession 
sufficient to satisfy the profits in question, and 
that on the decisionof fact, it was found that he 
had made surplus collections which were suffi¬ 
cient to cover these profits, but the point was 
decided in his favour that such profits could be 
recovered in execution; and had Manna Ratan 
Singh carried the matter further, the decision 
would, no doubt, also have been iu his 
favour. The decisions in Bhawani Prasad v, 
Saheb Din (6) and Hahadaji v. Joti (7) are 
not exactly in point, though the principle 
laid down in those decisions has a distinct 
bearing on the decision in this appeal. I 
prefer to decide the point upon a general 
principle. Here I find that the appellants 
have been asked to re-coup the respondents 
for damages which they have incurred owing 
to the action of the prior mortgagees and of 
Courts which came to au erroneous decision. 
The persons responsible are the prior mort¬ 
gagees in the first instance. The damage 
caused by their action must be suffered either 
by the appellants or by respondents Nos. 1 to 
4. On general principles, there would not 
appear to be strong reason for saddling the 
appellants who had kept their portion of the 

(6) 9 0. 0. 44. 

C7) 17 B. 425. 
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bargain and did their best to pat the prede¬ 
cessor of respondents Nos. 1 fco 4i!i possession 
with responsibility for damage incurred by 
the action of a third party and when, as in 
this case, it appear.s that the predecessor of 
respondents Nos. 1 to 4 had a legal remedy to 
recover these damages -from the offending 
party and that he lost this remedy by omit¬ 
ting to pursue it, they have, in my opinion, no 
case against the appellants for the recovery 
of these damages. The learned ^.vibordinate 
Judge has laid stress upon a clau.se in the 
deed of 12th October lSi)5, which I interpret 
to mean that if the mortgagee’s interests are 
threatened, the mortgagor will defend those 
interests. I do not consider that this clause 
can be construed as a contract to indemnify, 
andjinany circumstances, 1 do not 6ud that the 
existence of this clause would justify respond¬ 
ents Nos. 1 to 4 obtaining possession for 
mesne profits which they had been unable to 
realise through no fault of the appellants. 
For the above reasons, I consider that the 
deeds of the 12th October 1895 did not 
provide for redemption of the oropeity in 
question for a sum in excess cf Rs. I5,70o 4, 
the amount tendered by the plaintiffs under 
the provisions of section 83 of Act IV of 1882 
on the 5th June 1911. I, therefore, modify 
the decree of the learned Subordinate Judge 
by directing redemption for Rs. 15,706-4 
and as that sum was tendered under the 
provisions of the law on the 5th July 1911 
and respondents Nos. 1 to 4 refused to accept 
it, without proper justification, I direct that the 
respondents No.s. 1 to 4 should pay the costs 
of the appellants in the original suit and in 
this appeal. It was owing to the action of 
the respondents Nos. 1 to 4 that the appel¬ 
lants were forced to sue. The latter had 
taken the remedy which the law allowed them 
of tendering the correct amount in Court, 
and in the circumstances, they are, in my 
opinion, entitled to costs of both Courts, The 
appellants have farther pressed for mesne 
profits from the 5th June 1911 to date; but I 
do not find that they sued for this relief in 
the original suit; and even in the present 
appeal, they have not claimd this relief 
explicitly. I decide that they are not entitled 
to this latter relief. The learned Counsel for 
respondeat No. 5 has asked that whatever 
may be realised, that is, the sum of 
Rs. 15,706-4 should be payable to hia 
client in satisfaction of his decree of the 12th 


May 1911. This must, of course, be done. 
I do not modify the decree of the learned 
Subordinate Judge in any other respect 
except by substitution of a sum of Rs. 15,706-4 
in place of the sum of Rs. 18,376-14-5, and 
ou the point of costs. Respondent No. 5 was 
awarded no costs in the lower Court and 
I see no reason to award him costs in this 
Court. 

Decree modiiied. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execotion Decree Appeal No. 31 op 1911, 

July 26, 1912. 

}‘resent: —Mr. Stuart, J. 0., and 
Mr. Kanhaiya Lai, A. J. 0. 

Babu SURAJ BIKRAM SINGH— 

JoDGMENT-DEBTOR—APPELLANT 

versus 

Bahu CHANDRABHAN SINGH— 
Decree-holder—Respondent. 

Cic 'd Proccdtire Code {Act V of 1903^, s. 11—Res 
judicata—— Under-proprictanj rights in Ondh, 
meaning of—Ondh Rent AcdXXlI of 1886^, s. 3, cl, 6— 
Proprietary rights, claim as to, does not affect under- 
proprietary rights—Pleas in defence tvhich ought to he 
raised—Inconsistent pleas tchen barred. 

A sued B. for the recovery of the estate of a 
deceased laluJcdar C. and obtained a decree for 
possession of the estate. In execution of his decree, 
A. obtained possession of the said property. B. 
objected that the under-proprietary rights in the 
property were held by A. and B. under previous 
Settlement Court decrees and that these rights were 
not affected by the decree for the proprietary 
rights obtained by A. On this ground, B. claimed 
restitution of the property. In the decree obtained 
by A. against B., no reservation was made in respect 
of the undcr-proprielary rights in favour of B.} no 
question was in issue as to under-proprietary rights 
in the suit: 

Held, (1) that the decree related to the proprietary 
rights of C.’s estate and did not affect the under- 
proprietary rights held by A. and B. jointly and inde« 
pendently of C.; 

i'Z) that the under-proprietary rights were no part 
of the property of G.; 

(3) that as A. and B. litigated as rival claimants 
to the estate of C., under a title different from the 
one claimed as under-proprietors, section 11 of the 
Civil Procedure Code could have no application. 

Srimut Raja^oottoo Vijava Ragaiuidha Bodha Qooroo 
Sarny Periya Odaya 2aver v. Katama Nachiar, 11 M. 
LA,. 50, 10 W.R, 1(P.C.), explained and distinguished. 

A party may join two or more alternative claims 
for relief based ou inconsistent allegations but is not 
bound to join thorn in a claim unless such joinder is 
possible without confusion or embarassment and with¬ 
out impleading others as additional parties. The 
word “ought** in explanation IV, section 11, Civil 
Procedure Code, sho^d be interpreted with refer* 
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enoo to the array of parties to the previous litigation 
aud tho nature of tho estate or olaiiu thou cliiitnoil or 
set up. 

Daya Sluiukar V, Oamja Snhnl, 12 O. C. 347j 4 Iml, 
Cas. 763, followed. 

Uuder.pi*opriotary rights nro imlopendonb and 
distinct fi'om propriettiry rights. Tlicy do not form 
a part and parcel of tahikdari rights. An niidor- 
proprietor has us complete an ownership over his 
land as that possessed by a superior proprietor, sub- 
joot only to tlie payment, in certain jasos, of rout or 
inalikana to tho superior proprietor. An undor-pro- 
prietor can deal with his property as freely ns a 

superior proprietor can deal with his, and an under- 
proprietor’s Interests nro hontablo and transferable. 
The main distinction between a proprietor and au 
under-proprietor, is that tho former is not only tho 
owner or part-owner of tho mahal, but is also entitled 
to engage directly with Government for land revenue, 
while tho latter, though owner of the land within the 
inahdl is not entitled to eiigngo directly with Govern¬ 
ment but pays his assessment to the proprietor of tho 
mahal. 

Appeal against an order of the Sub- 
Jodge, Tabsil Biswan, dated 29fch April 
1911. 

Mr. Mohammad Waseem^ for the Appel¬ 
lant. 

Babu ^ampat Ham, for the Respondent. 

ORDER.—This appeal arises out of an 
application for execution of a decree obtained 
by Baba Chandrabhan Singh against Babu 
Debi Bakbsh Signh, the father of the 
judgment-debtor-appellant, for the recovery 
of possession over certain villages, forming 
the estate of the late Rana Raghuraj Siugh, 
known and described as the Rajpur estate, 
and some other property, on the 5bh July 
1907. Tho decree was contirmed by their 
Lordships of the Privy Council on the 15th 
July 1910.* 

The decree-holder obtained possession over 
the said property in execution of bis decree. 
The judgment-debtor then filed an objection, 
statingthat the decree-holder had taken actual 
possession of Mauzas Ladlapur and Cbak 
Randa, on the allegation that they formed 
part of the Rajpur estate, whereas the 
decree aforesaid awarded possession to the 
decree-holder of the proprietary rights of 
the late Rana Raghnraj Singh in the said 
villages bat did not affect the under¬ 
proprietary rights, and that the under-pro¬ 
prietary rights in the said mauzas were held 
by the decree-holder and the judgment- 

* See Debi Bakshh Singh v. Chandrabhan Singh, 7 
Ind. Oas. 724; 14 C. W. N. 1010; 12 C. L. J. 303; 8 M. 

L. T. 273; 7 A, L. J, 1122;12 Bom. L.R. 1015; 13 O. 
0. 316; 20 M. h. J. 917} 32 A. 599— 


debtor under decrees of tlie Settlement 
Courts, dated the IGth December 1870 and 
the 28th February 1871. He claimed 
restitution and mesne profits from the date 
of his dispossession to the date on wl>ich 
restitution may be effected. 

The learned Subordinate Judge disallowed 
the objection on the ground that no 
reservation in respect of under-proprietary 
rights in favour of the judgment-debtor 
was given in the decree and that the claim 
to under-proprietary rights was, therefore, 
barred by Explanation IV of section ll 
of t.he Code of Civil Procedure. 

In appeal, it is contended, on behalf of the 
judgment-debtor-appellant, that there was no 
question in issue as to under-proprietary 
rights in the previous litigation, and that 
the judgment-debtor was, therefore, entitled 
to remain in possession of bis under-pro¬ 
prietary rights irrespective of the provisions 
of that decree. 

In order to ascertain the nature of the 
estate which formed the subject-matter of 
the litigation, which resulted iu the above 
decree, it is necessary to refer to the plaint 
in the original case. Paragraphs 4 and 10 
of it stated that Rana Raghuraj Singh had 
originally obtained the Rajpur estate, com¬ 
prising the villages entered therein, including 
Mauzas Ladlapur and Chak Panda, as a 
special grant from the British Government 
and that, after the death of his widow, the 
plaintiff, as the eldest de.scendant and 
reversionary heir of the late Rana Raghuraj 
Singh, became entitled to his estate. The 
plaint further stated that, under orders 
passed by the Revenue Courts on the 19th 
October 1904 and the 18th February 1905, 
the defendant had, without any legal 
justification, taken possession of the entire 
property in suit. No reference was made 
in the plaint to the decrees of the Settlement 
Courts, dated the 16th December 1870 and 
the 28th February 1871, and it is obvious 
from the plaint that the suit was confined 
to the estate of the late Rana Raghuraj 
Singh and the right, title and interest he 
held therein and did not cover subordinate 
rights claimed to hare been held by the 
parties to that litigation independently of the 
late Rana Raghuraj Singh. 

According to the law in force in Oudh, 
under-proprietary rights are independent of 
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proprietary rights aisd an under-proprietor 
has as complete an ownership over his land 
as that possessed by a superior proprietor, 
subject only to the payment, in certain 
cases, of rent or mnlik'iyta to the superior 
proprietor. An under-proprietor can deal 
■with his property as freely as a superior 
proprietor can deal with his, and an under¬ 
proprietor’s interests are heritable and 
transferable. The main distinction between 
a proprietor and an under-propiietor is that 
the former is not only the owner or part 
owner of the 7nahal, but is also entitled to 
engage directly with Government for the 
land revenue, while the latter is owner of 
the land within the vuihal^ and is not 
entitled to engage directly with Govern¬ 
ment but pays his assessment to the 
proprietor of the viahal. Section 3, clause 
(6), of the Oudh Rent Act, accordingly lays 
down that ‘‘proprietor” does not include an 
under-proprietor: and where there are two 
private rights of property, one superior and 
the other subordinate, in the same land, 
“proprietor” means the holder of the 
superior right only. Clauses 7 and 8 of the 
said section further lay down that pro¬ 
prietary right” means a proprietor’s right 
in land, and an “under-proprietor” means 
any person possessing a heritable and 
transferable right of property in land for 
whiob he is liable to pay rent. 

At the time of the passing of the Oudh 
Estates Act (I of 1869), to which a reference 
was made in paragraph 4 of the plaint, it 
was distinctly declared that, while the 
saridds granted to the talukdars conferred on 
them and their heirs for ever the full 
proprietary rights in their respective estates, 
those sanuds did not affect the rights of 
inferior proprietors, who held an interest 
in land intermediate between the talukdars 
and the ryots. Some of those under- 
proprietary rights related to the and 
nankar lands, granted in lieu of maintenance, 
while others were ascertained and declared 
at the time of the Sub-Settlement under 
Act XXVI of 1866. These under-pro¬ 
prietary rights, to all intent and purposes, 
were independent and distinct from the 
proprietary rights and if the decree related 
to the proprietary rights of the late Eana 
Raghuraj Singh in the Rajpur estate as is 
shown by the plaint, it would be unfair to 
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bold that it affected the under-proprietary 
rights held by the parties to that case jointly 
and independently of the late Rana Raghuraj 
Siugb. 

The litigation which ended in the decree 
related to the property of the late Rana 
Raghuraj Singb, but the present dispute 
relates to under-proprietary rights, which 
form no part of the property of the late 
Rana Raghuraj Singh. A decree affecting 
the property of the late Raua Raghuraj 
Singh cannot, therefore, affect the uoder- 
proprietary rights, if any, held by the 
parties jointly and from before in a 
different capacity. As under-proprietary 
rights do not form a part and parcel of 
talukdari rights, bat are independent of 
them and, as the parties then litigated as 
rival claimants to the late Rana Raghuraj 
Singh’s estate under a title different from 
the one now claimed, section 11 of the Code 
of Civil Procedure cin have no application. 
The decree for possession obtained by Babtt 
Chandrabhan Singh related, in oar opinion, 
only to the proprietary rights of the late 
Rana Raghuraj Singh, whose estate tho» 
decree-holder was then claiming and, if the 
parties to the present decree held under* 
proprietary rights in the two villages in 
questim, independently of the rights 
possessed by the late Rana Raghuraj Singh, 
those rights will not be affected by this 
decree. 

The learned Subordinate Judge relies on 
a dictum of their Lordships of the Privy 
Council in Srimut Raja Moottoo Vijava 
Bajanadha Bodha Qooroo Sawmy Periya 
Odaya Taver v. Katama Natachtar{l)j in sup¬ 
port of his contention that, if the judgment- 
debtor wanted to save the under-proprietary 
rights common to him and the plaintiff 
from the operation of that decree, it was 
necessary for him to set up those rights in 
his defence. That was, however, a case 
in which the defendant could have resisted 
the suit brought against him on the ground 
that the property claimed was undivided as 
also on the ground that be was entitled to 
it under a Will and if he did not set up 
either of those alternative titles, it was 
evidently improper that he should have 
been allowed to set up one of those 


(1) 11 M. 1. A. 50i 10 W. E. 1 (P. C.). 
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aUeraatire title afterwards to disturb the 
decree. 

In the present case, the parties are not 
litiffabiug under the same title bub claim a 
title independently of the late liana 
Raghuraj Singh and, as observed in Day i 
Sfiixnhir v. Q,ttigi Suhtii (j), a party may 
join two or more alternative claims for 
relief based on inconsistent allegations but 
he is nob bound to so join them in a claim 
unless such joinder is possible without 
confusion or embarassrnent and without 
impleading others as co-plaintiffs or adding 
as additional defendants. The word 
“ought" in Explanation IV of section 11 of 
the Code of Civil Procedure should be 
interpreted with reference to the array of 
the parties to the previous litigation and the 
nature of the estate or title then claimed or 
set up. 

The learned Counsel for the decree-holder- 
respondent has cited certain authorities in 
support of the proposition that a Court 
executing a decree cannot go behind its 
terms, but the under-proprietary rights, 
forming the subject-matter of the present 
objection, did not form a part and parcel of 
the estate of the late Rana Raghuraj Singh, 
in respect of which the decree was obtained; 
and an enjoyment by the parties of the 
under-proprietary rights, if any, in the 
villages in question would nob, therefore, 
he inconsistent with the enforcement of the 
decree for possession in regard to the Rrjpur 
estate. 

We, therefore, allow the appeal and, 
setting aside the decree and order of the 
Court below, remand the case for a trial on 
the merits. The costs of the appeal will 
abide the result. 

Appeal allowed. 

(a) 13 0. C. 317 at p. 379; 4 Ind. Caa. 763. 
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MADRAS HIGH COURT. 

SsoOtVD Civil Appeal N’o 35G op 1911. 

October 1 5, 1912. 

Mr. Jastiee Abdur Rihim and 
Mr. Justice Sundara Aiyar. 

P. MAltABl AN'D orHi:tis—A ppbllants 

versus 

AOHARATH PARAKAT MAIilGA 
PURA/jlIi CHERIYR KUNHIFAPFI 

HAJl AMD OTHEKS —RsJSPONDKyTS. 

Pi'c emption -•Ri,fht of obludnf i?i pos.’ic.oiion to d'lim 
pre-emplion—Liniiftiti'on — ICnoioUdt/e oj sale to fhinl 
parhj^Lunitatiou Act fXPof LS77J, Sch. £[, Art. 12). 

1 lie of Rfi olhithr in possossion of proi> 0 rtv 

to clauii pre-etiiptiou consists in a right to cloci., 
when thoro lius boon au attempt on tho part of tlio 
owner of the property to sell it to a tliird person, 
wdiotlier lio will buy it for tlie same price as tliat 
offerou the third person or not. 

Article 120 of tho Limitation Act pro 7 i<le 3 the 
period of liiuitattoii for a suit by an othidnr for pro^ 
emptiou, and time commences to run against the 
of/udar from the date he has knowledge of tho silo 
and of its terms and not from tho date of tho sale. 

Second appeal against the decree of blie 
Subordinate Judge of North Malabar, in 
A. S. No. 3i6 of 1901, preferred against that 
of the District Munsif of Tellicherry in O S 
No. 545 of 1908. 

The Hon’ble Mr. /. L, Rosario, (Advocate- 
General), for the Appellants. 

The Hon’ble Mr. T. V. Seshigiri Aiyar^ for 
the Respondents. 

JUDGMENT.—This appeal arises in a 
suit instituted by an othidir to enforce his 
right of pre-emption, and the question ar¬ 
gued before us is, whether the lower Courta 
are right in dismissing thesuit on the ground 
that it is barred by limitation without fiudiag 
that six years had elapsed since the date the 
plaintiff came to know of the sale by auc¬ 
tion. There is no finding when the plaintiff 
had knowledge of the auction sale. We 
are asked to consider whether it is enough 
for an othidir^ who seeks to enforce his right 
of pre-emption, to show that he has corns to 
Court before the expiry of six years from 
tho date he cims to know of the sale to a 
third person. 

It is contended on behalf of the respond- 
ents that Article 120 of the Limitation Act 
does not imply that time runs from the date 
when the othidar came to know of the sale* 
in other words, the right lo sue arises from 
the date of the sale or the contract to sell 
independently of when he had knowledge of 
such sale or contract. We may mention that 
there is no dispute before us that Article 120 
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applies to this case, for it is clear that 
Article 10 does not apply because the othidar 
bimself is in possession and there has been 
no registered instrument of sale within the 
meaning of that Article. Article 120 is in 
general terms. The third column of that 
Article leys down that the six years run from 
the date “when the right to sue accrues.” It 
is argued by Mr. Seshagiri Iyer on behalf of 
the respondent that we should be adding 
words which are not in the Article if we were 
to hold that the right to sue arises on the 
plaintiff coming to know of the sale of which 
he complains. No doubt, generally speaking, 
Article 120 does not make it a condition that 
the plaintiff should have knowledge of the 
facts which give rise to the cause of action 
before time begins to run. Bub there can 
be no doubt, and this Mr, Seshagiri Iyer very 
fairly concedes, that, if the nature of tlie 
right imports, as a necessary condition, 
knowledge of certain facts, then the right 
to sue cannot be said to arise in such a case 
unless the plaintiff has the necessary know¬ 
ledge. The right of pre-emption which an 
othidar has] depends entirely on the custom 
which prevails in the West Coast. The 
materials from which the usage is to 
be gathered, and the nature and extent of 
the right of pre-emption are to be found in 
certain decisions of this Court. The oases to 
which we have been referred are Oheria 
Krishnanv. Vishnu Nambudrt (1), Vasudevtin 
V. Keshavan (2), KanharankutH v. JJthotti 
(3), Ammotti Haji v, Knnhayen Kutti (4), 
"Krishna Menon v. Kesavan (5), Kamasami 
Patter v. Chinnan Asari (6), Kurri Veera- 
reddi v. Kurri Bapireddi (7) and Kadakam^ 
vain Kammili i^ankaran Moosad v. Mohkath 
Hussain Haji (8). None of these authorities 
directly decide the present question. The case 
in Ramasami Patter v. Ohinnan Asari (6) is 
hardly to the point, because there the right 
to purchase the property in preference to 
third persons was conferred by an express 
contract, and the Pull Bench decision in 
KurH Veerarsddi v, Kurri Bipareddi (7) is 
cited only to show that a mere contract in 

(1) 5 M. 198. 

(2) 7 M. 309. 

(3) 13 il. 490. 

(.4) 15 M. 480j 2 M. L.J. 231. 

(D) 20 M. 305. 

24 M, 4r49; 11 M. L. J. 132. 

(7) 29 M. 336; 1 M, L. T. 163; 16 M. L. J. 395. 

(8) 30 M. 388; 2 M. L. T. 354; 1“ M. L. J. 329. 


favour of the defendant to sell the property 
to him is no answer to a suit in ejectment. 
Here the suit is by the othidar himself to 
establish his right. The other cases deal 
with different questions relating to the right 
of pre-emption possessed hy an othidar. 
Apart from any particular form of language 
that has been used in some of these cases, 
we think it can be fairly inferred from the 
course of decisions in this Court that the 
right of the othidar consists in a right to 
elect, when there has been an attempt on the 
part of the owner of the property to sell it 
to a third person, whether he will buy it for 
the same price as that offered by the third 
person or not. It is obvious that such a 
right can only be exercised when the othidar 
knows, first of all, that the property is sold or 
attempted to be sold to another person and 
what the terms are on which it is so pro¬ 
posed to be sold. If be has no knowledge of 
either fact, he is not in a position to make 
any election. As it is put in some of the 
cases, an othidar is entitled to have an 
opportunity given to him to make the 
election to which his right of pre-emp¬ 
tion entitles him. If this be the oorret 
apprehension of the othidaVs righ^ we think 
it follows that the light to sue does not arise 
until the othidar knows of the sale of the 
property and the terms of the sale. Both the 
lower Courts have dismissed the suit finding 
the question of limitation against the appel¬ 
lant, reckoning the period of limitation from 
the date of sale, and, as we have stated, it is 
nob found when the othidar came to know 
of the execution-sale. That is a point which 
must be decided for, in our opinion, time 
would only run from the date of the othidaVs 
knowledge of the sale. We, therefore, resolve 
to set aside the decrees of both the Courts 
and remand the case to the District Munsif 
for disposal according to law, having regard 
to the above remarks. 

We may mention that, In some of the cases, 
Oheria Krishnan v. Vishnu Numhudri (1) 
Vasudevan v. Keshevan (2) and Ammotti Haji 
y. Kunhayen Kutti (4), language is used which 
might imply that the right of pre-emption 
consists in a right to have an offer made by 
the owner of the property to sell the pro¬ 
perty to the othidar for the same price for 
which he has contracted to sell to a third 
person. We might have some hesitation in 
saying that this is an accurate definition of 
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the nature of the right, bao^use saoh a defi¬ 
nition, if atnobly pursaea to its logioil csa- 

olaaion, might lead to diffioaltiea and oampli- 
oacions. We, however, refrain from pronounc- 
inar any oofinite opinion on that point as 
the learned Advooate-General says that, if 
lb be found that hia olient had knowledge of 
the sale more than six years before the inati- 
tution of the suit, he would nob be prepared 
to contend on the facts of this case that the 
salt would still be within time because no 
offer waa made to him by the owner of the 
property before the auction sale. 

The costs of this appeal will abide the 
result. 

Apfteal allowed. 


■.m 


MADRAS HIGH COURT. 

Sboond Civil Appeal No, U62 op 1911, 

October 11. 1912. 

Pieaenti —Mr. Justice Sundara Axyar and 
Mr. Justice Sadasiva Aiyar 

THUKKU GOUNDAN— Appellant 

KUPPAXJDA GOUNDAN and another_ 

Respondents. 

to abide 

oPPonent-Jmposfl.o;. of fresh conditions at 

oTih ^/P^rty agreeinoto take 

cam to enforce original agreement^ 

parties to a suit agrees to 
abide by the statement made on oath bv hi«j 
opponent, but at the time of taking the oath, the 
former imposes fresh conditions as to the form of 
takmg the oath, the party agreeing to take the 

oath has a right ^ enforce the agreement originally 

entered into by the party offering to abide by the 
oath. If he takes the oath according to the 
original agreement, the evidence so given will be 
conclusive aganisb the other party. 

Umayjmmai v, Muthiah Nadar, 17 M L T OQ 
explained. ' * * 

Jfoyaa V. Pathv, Kutti, 31 M. 1; 3 M. L. T CR- 
17 M. L. J. 545, referred to. ’ ' * 

Second appeal against the decree of the 
District Court of Oomibatore in A S 

against that 

of the Distnefc Muusif of Udamalpet in O S 
No. 802 of 1009. ’ 

Mr. T. M. Krishnaswami Aiyar, for the 

Appellant. 

Mr. F. 0. Seshachariar, for the Respond¬ 
ent. 

in this case was 
one in ejeebmenfc. The plaintiff obtained a 

decree in the District MunsiPs Court. On 
appeal, that judgment was reversed. When 
the appeal came on for hearing on the 30 th 


March 1911, the plaintiff offered to be bound 
by an oath to be taken by the defendant at a 
temple m a certain form. The defendant 
agreed to make the oath. The lower 
Appellate Court has found that the plaintiff 
attached further conditions as to the way in 
which the oath should he made when both the 
parties were at the temple for the purpose of 
the oath. The defendant refused to make 
the oath observing the further conditions 
imposed by the plaintiff. The oath was in 
oonseqnence not made. The judgment of the 
Appellate Court dismissing the plaintiff’s 
suit is not based on the ground that plaintiff 
resiled from his agreement to be bound by 
the defendant's oath or that he prevented 
him from making the oath, but is based on 
the merits of the suit. The plaintiff has 
appealed against that judgment. 

The appellant and the Pleader who 
appeared for him before the Judge, have 
both put in affidavits stating that the appeal 
was never heard on the merits. This 
statement has not been denied on the 
defendant s side. We accept the statements 
contained in those affidavits and must, 
consequently, hold that the Judge was 
wrong in dismissing the suit on the ground on 
which he did without hearing arguments. 

It is argued by Mr. Seshaohari for the 
respondent that the plaintiff having varied 
the agreement with regard to the oath and 
thereby made it impossible for the defendant 
to take it, he must ba taken to be bound by 
his offer in the same manner as if the 
defendant had made the oath in accordance 
with the original agreement. He is not 
able to cite any provision in the Oaths Act 
which would support such a contention. The 
Act provides (section 11) that “if an oath is 
taken .... the evidence so given 
shall, as against the person who offered to be 
bound as aforesaid, be conclusive proof 
of the matter stated ” We find it difficult to 
see how an oath which is not given can 
furnish any evidence Section 12 provides 
that; ‘Where one of the parties offers to give 
evidence on oath but afterwards refuses to 
do so, he shall not be compelled to make 
it.” But the Court is to make a record 
of the fact of his refuesl. But there is no 
provision for a case where a party who 
offers to be bound by the oath made by 
another person afterwards refuses to bo 
so boqnd. There is no reason why the 
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contract which lie entered into should not 
be held to be binding on him. In such 
a case, if the oath be taken by the other 
party in accordance with the agreement 
originally entered into, it must furnish 
conclusive proof of the facts to which the 
evidence given on oath relates. The re¬ 
spondent’s Vakil goes further and argues 
that a party who agrees to be bound by 
an oath of the opposite party but after¬ 
wards resiles from the agreement should 
be bound by his agreement as if his 
opponent had performed his pait, although 
bis opponent has not, as a matter of fact, 
performed his part of the contract by 
taking the oath. We cannot agree with 
this contention. Mr. Seshachari relies on 
a case reported in Umayammoi v. Muthiah 
Nadar (1). The facts of that case do nob 
appear in the report. The learned Judges 
observed: “If the party who has agreed 
to be bound prevents the oath being takeu, 
the other party is, in our opinion, entitled 
to a decree, at any rate, in a case like 
the present where it is the plaintiff who 
agrees to be bound and the result of his 
refusal to allow the oath to he taken in 


the form agreed upon is that there is no 
evidence in support of his case. Pos¬ 
sibly, the judgment was founded on the 
special circumstances of the case. If that 
be BO, there is nothing more to be said 
about it. It does not appear from the 
judgment whether the plaintiff failed to 
give any evidence after be had repudiated 
bis agreement to be bound by bis opponent’s 
oath. If so, he would, of course, have 
only himself to blame. The learned Judges 
do not say that the plaintiff was prevented 
by the Court from adducing any other 
evidence he had in support of his claim. 
We do not think it could have been in- 
tended to lay down that the Court would 
have any right to pervent him from giving 
evidence on the mere ground that he re¬ 
fused to be hound by the opponent’s oath. 
If the learned Judges intended to lay down 
any such rule, then we are, with all respect, 
unable to follow it. In Moyun v. Pathu Kutti 
(2), the learned Chief Justice, who was a 
party to the judgment in Umayammoi v. 
Muthiah Nadar Id, expWins that case. He 


(1) 17 M. L. J. 99. 

(2) 31 M. Ij 3 M. L. T, 98; 17 M. L. J. 645. 


observes (see page 3) : ** In that ease, the 

plaintiff’s guardian agreed to be bound by the 
defendant’s oath to be made iu a certain 
form which required something to bs done 
by the plaintiff’s guardian. The defendants 
attended for the purpose of making the oath 
in the form agreed to, bub the plaintiff’s 
guardian declined to perform his part of the 
ceremony and the oath as agreed upon was 
not made for this reason.” In Moyan v. 
Pattu Kutti (2), the plaintiff who had agreed 
to take the oath refused to do so afterwards. 
It was held that that did not deprive him of 
the right to give other evidence in support 
of his claim. We are of opinion that the 
defendant is entitled to enforce the plaintiff’s 
agreement that he would abide by his 
oath to ba taken according to the agreement 
originally entered into. We are unable to 
accept the argument that the defendant 
rescinded tha contract by his refusal to take 
the oath in accordance with the fresh con¬ 
ditions insisted on by the plaintiffs. We 
reverse the decree of the lower Appellate 
Court. As Mr. Seshachari, the Vakil for 
the defendant, says that his client is still 
willing to take the oath, he must ba givea 
an opportunity to give evidence on oath iu 
the manner originally agreed upon between 
the parties. If he does so, the evidence so 
given will be conclusive evidence of the facts 
to which the evidence relates. If he 
refuses to do so, then the District Court 
must proceed to hear the appeal on the 
merits. The decree of the Appellate Court 
is set aside. Tha appeal is remanded to the 
District Court for fresh disposal accord! ug to 
law. The costs of this {second appeal will 
abide the result. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Letib^s Patent Appeal No. 128 of 1911. 

June 21, 1912. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Banerji. 
OHHATKU RAt and another— Plaintiffs 

—Appellants 

versus 

BALDEO SHUKUL and others— 

Defendants—Respondents. 

Mortgage—Redemption—Mortgage for term of years -» 
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P(u7«ro o/ to poi'jonn enaontuil imrt oj con. 

tmct’--Bujht 0/ mortgagor to redeem before cxpirit of 
perwd. t u j 

Whoro property aiibjoot (o prior oucumbraiicos is 
mortgnjfod with poasoasiou for a term of yoara, mul 
tUo mort^agoo oovoimuta to pay tho prior onoum. 
brauoors out of tho inortgago-monoy but' iloos not 
<10 80 , the mortgagor has, on oquitablo grouiula, tho 
right to redeem the mortgage bofoi-o tho expiration 
of the period for which tho property luxs boon uiort- 
gaged, as tho essential part of tho oontracti so far as 
the mortgagors aro ooaceruod, has not boon per- 
lormed by the mortgagee. 

Appeal under aoction 10 of the Letters 
Patent, against the following decision of Mr, 
Justice Piggott: — 

The point really in iaane in, this appeal 
admits of being slated witliout going into 
all the somewhat complicated, but uot 
strictly relevant, details. The proprietor 
of a one anna share in certain zemin. 
dari ^ property executed a mortgage by 
conditional sale, the terms of which were as 
follows 

“The mortgagee paid Rs. 50-15-0 in cash 
to the mortgagor, and covenanted to pay 
R3. 549 to certain other creditors of the 
latter. The mortgagor covenanted to give 
the mortgagee possession for ten years and 
to redeem at the end of that time ; there 
was the usual stipulation that, failing 
redemption at the time specified, the in* 
sfcrument should operate as a deed of sale. 
The plaintiffs have acquired the equity of 
redemption in this one-anna share. They 
say the holder of the mortgage above 
referred to has not paid off the creditors 
in accordance with the stipulations in the 
deed ; they accordingly deposit in Court 
Rs. 50.15-0 for payment to the mortgagee 
and sue for possession. The Courts below have 
held that the suit is premature, the period of 
ten years stipulated in the mortgage-deed not 
having expired. The plaintiffs do not 
contest the general principle that on a 
deed like the one in question, the mortgagee 
is entitled to claim the benefit of the 
stipulation ensuring him ten years’ posses- 
smn ; they plead that it is inequitable that 
the mortgagee should enforce this stipula- 
bon when he has not performed his part 
of the bargain. The principles governing 
the question in issue are to be found in 
sections 39, 55 and 73 of the Indian 
Contract Act (IX of 1872) ; a consider- 
ation of these sections shows that the 
Courts below were right that the mortgagor 


(or the plaintiffs as represenlntivei of tho 
mortgagor) oannot claim relief against tho 
contract allowing ten years’ poasesilon to 
the mortgagee, and that the mortgagor’s 
remedy for the loss he is alleged to have 
suffered is by way of a suit for damages. 
The contract embodied in the instrument 
of mortgage cannot be set aside unless the 
plaintiffs c\n bring the case widitn tho 
scope of seobion 39 or of section 55 of 
Act IX of 1872. The latter section cannot 
apply because no time was fixed within 
which the mortgagee was to pay off the 
creditors named in the deed. Xop can it 
be said that he has either “refused to 
perform or disabled himself from performing 
his promise in its entirety” within the 
meaning of section 39. The plaintiff’s case 
is at most that he has neglected to 
perform it. So far from refusing to do so, 
his plea on the facts (a plea which the 
decision of the Courts below on the issue 
of law has prevented them from investigat¬ 
ing) was that he had performed it. It 
cannot be said that the mortgagee has 
disabled himself from performing his part 
of the contract, or that it has become 
impossible of performance within the 
meaning of section 53 of Act IX of 1872. 
The case is simply oae for a suit for 
damages. This appeal, therefore, fads and is 
hereby dismissed with costs.” 

The plaintiffs appealed under section 10 
of the Letters Patent, On the appeal 
coming up for hearing before Richards, 

C. J., and Banerji, J., a finding on the 
issues as to whether the defeudant, second 
party, had or had not paid the amount 
which he had undertaken to pay, was 
called for. The finding on this issue was 
in the negative. The appeal was then re¬ 
argued. 

Mr. Peary Lai Binsrji, for the Appellants. 

Mr. Jogeaira Nath Muherjt, for the Re¬ 
spondents 

JCJpOMEN' r.—The vendors of the plaintiffs 
iu this appeal made a usufructuary mortgage 
in favour of the defendants of the second 
party. The coosideratiou for the mortgage 
was Rs. 599.15.0. All save Rs. 50-15-0 
were left with che mortgagees for payment 
of creditors of the mortgagors. It has been 
found, as the result of certain issues which we 
referred to the Court below, that the creditors 
were prior incambraueers of the mortgaged 
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property, ami tliat the luortpragee never 
(lischargeil the iiunimbrauces. The usufriic- 
tuary mortgage was by way of coadibiooal 
sale ami provided tliat the property should 
not be redeemed for ten years. The present 
suit is in form a suit to redeem the property 
upon payment of Rs. 50-15 0, which was the 
full amount of the consideration given by 
the moitgagees. The defendants, second 
party, contend that the plaintiffs cannot 
redeem the property or get possession of it 
until the expiration of the term of ten years, 
and this notwithstanding that the prior 
incumbrances, to meet which the greater part 
of the consideration was left with them, have 
never been discharged by them. Both the 
lower Courts dismissed the plaintiff’s 
suit. On second appeal to this Court, the 
decision of the Courts below was aO&rmed. 

The plaintiffs come here in appeal under 
the Letters Patent and contend that inas* 
much as the defendants, second party, never 
kept their part of the bargain by discharging 
the incumbrances which they agreed to 
discharge, they ought not to be delayed in 
redeeming or getting back possession of the 
property until the end of ten years. It seems 
bo us that if, under the circumstances of the 
present case, the defendants, second party, 
are allowed to remain in possession of the 
property over the full period of ten years, 
taking the profits and allowing the interest 
on the prior incumbrances to accumulate, 
the plaintiffs will be without any proper or 
effectual remedy. It is doubtful whether a 
suit for damages could possibly be brought 
at the present time, and at the expiration of 
the period of ten years, it will only be an 
effectual remedy if the defendants, second 
party, or their representatives are sufficiently 
good marks for damages. We think that 
on equitable grounds, the defendants having 
nob performed what we deem to be a moat 
essential part of the contract so far as they 
are concerned, the plaintiffs ought to be 
allowed to redeem the property before the 
expiration of che period of ten years. 

We accordingly allow the appeal, set aside 
the decree of this Court, and also the decrees 
of the Courts below and decree the plaintiff’s 
claim for redemption on payment of 
Es. 50-15-0. The appellants will have their 
costs in all Courfs. We allow one month for 
payment of the Re. 50-15 0 mentioned 


above. The decree will be drawn up in the 
usual form. 

Appeal decreed. 


MADRAS HIGH COURT. 

Civil S?it No. 101 op 1910. 

July 23, 1912. 

Present: —Mr. Justice Bakewell. 

The official ASSIGNEE op MADRAS 

—Plaintiff 

T. C. RAMASAMT IYENGAR and others 

—Defendant.^. 

Letters Patent (Afadras), els. 11, VZ—Transfer of 
Property Act (IF of 1882), s. 53—Sait to declare a 
mortgage of property outside Madras fraudulent— 
Suit for land—Suif to avoid incumbrance —Jurisdiction 
—High Court—Original jurisdiction—Extent con- 
sidered. 

A. suit to avoid an incumbrauce on laud is a suit for 
laud within the meaning of the Iietters Patent. 

Nalum Lakshmikantham v. Krishaaswamy Mudeliar, 
27 &1. 157 and Sundarabai Sahiba v. lirumal Rao 
Sahib, 33 M. 131; 20 M. L. J. 103; 6 M. L. T. 263; 3 
Ind. Cas. 930, relied upon. 

Where the Official Assignee sues for a declaration 
that a mortgage of properties situate in the North 
Arcot District, executed by an insolvent in favour of 
another person, is fraudulent and not binding on him, 
the suit is not witbin the jurisdiction of the original 
side of the Madras High Court, as the landed property 
is situate outside its jurisdiction. 

NulamLakshmikantham v. Krishnasivamy Mudaliar, 

27 M. 167, followed. 

The High Court, in the exercise of its original 
jurisdiction, is merely a Local Court, and the general 
principle of construction applicable to an enactment 
conferring jurisdiction is that it must clearly appear 
that a particular case falls within the provisions of 
the enactment and that the jurisdiction should not be 
extended by implication. 

Read v. Broicn, 22 Q. B. D. 128; *58 L. J. Q. B. 120j 
60 L. T. 250; 37 W. R. 131; Simpson v. Blues, L. R. 7 
C. P. 290; Payne v. Hogg, (1900) 2 Q. B. 43; 69 L. J. 

Q. B. 579; 82 L. T. 684; 48 W. R. 417; 16 T. L. R. 298, 
X'eferred to. 

Messrs. V. Masilamani Pillay and P. Dura- 
sawmy Iyengar, for the Plaintiff. 

Messrs. V. V. Srinivasa Iyengar and 0. P. 
Bamasawmy Iyer, for the 2nd Defendant. 

JUDGMENT.—In November 1908, the , 
Ist defendant presented his petition to the 
Insolvent Court, and in his schedule stated 
that certain immoveable properties situate in 
the North Arcot District had been mortgaged 
to tbe 2ud defendant by a deed of simple 
mortgage, dated 23rd August 1906. The 
Official Assignee, the plaintiff in this snit, 
alleges that this deed is fraudulent and that 
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ho ia eutitled to avoid it, and, in his plaint, 
prays tliat the deed may ba declared fraada- 
lent and invalid and not bindings on him, 
and that the 2ud defendant may be decreed 
to deliver up the same duly cancelled. 

The suit appears to be based upon section 53 
of the Transfer of Property Act, 1832, which 
enables a creditor to avoid a transfer of im¬ 
moveable property made with intent to defeat 
or delay the creditors of the transferor; such 
a transfer is nob void bat is voidable at the 
option of certain persons; that is to say, 
assuming' that the plaintiff proves his case 
as regards all the world except the creditors 
of the 1st defendant and also as against them 
until they choose to exercise their option, the 
2nd defendant possesses a mortgage interest 
in the land in question. 

The plaintiff now seeks to exercise that 
option to avoid the 2ad defendant's mort¬ 
gage and thus to clear the land which is 
now vested in the plaintiff of an existing in¬ 
cumbrance. The 6fch issue raises the ques¬ 
tion of the jurisdiction of this Court to 
entertain this suit and by consent has been 
tried as a preliminary issue. Clause 11 of 
the Letters Patent of tliis Court declares 
that it shall have and exercise ordinary 
original civil jurisdiction within such local 

limits as may.be declared and prescribed" 

and clause 12 declares that **in the case of 
suits for land or other immoveable property, 
snoh land or property shall be situate within 
the local limits." 

The question for determination is, therefore, 
whether a suit to avoid an incumbrance upon 
land is a suit for laud within the meaning 
of the Letters Patent. 

It appears from the clauses of the Letters 
Patent, which I have cited, that the High 
Court, in the exercise of its original civil 
jurisdiction, is merely a local Court and the 
general principle of construction applicable 
to an enactment, conferring such a jurisdic¬ 
tion, is that it must clearly appear that a par¬ 
ticular case falls within the provisions of the 
enactment, and that the jurisdiction should 
not be extended by implication. [See Read v. 
Brown (1); Simpson v. Blues (2); Payne v. 
Mogg (3)]. The object of the Legislature is 

(1) C18S8) 22 Q. B. D. 128; 68 L. J. Q. B. 120; 60 L. 
T. 260; 37 W. R. 131. 

(2) (1872) L. R. 7 C. P. 290. 

(3) (1900) 2 Q.B. 43; 69 L. J. Q B. 579; 82 L.T. 584; 
48 W. R. 417; 16 T. L. R. 298. 



in fact to distribute the woik of administer, 
ing the law among certain tribunals which 
should not encroach the one upon the other. 
For this reason, it appears to me that the 
well known oases in the English Court which 
deal with the question to what extent a 
Court of Equity will, as against a person 
subject to its process, enforce rights relating 
to property situate outside the Kingdom, have 
little application to the present question. 

The general intention of the Legislature, as 
declared in clausa 12 of the Letters Patent 
and section 16 of the Code of Civil Procedure, 
1908, is that suits to establish or enforce any 
right to or interest in land should be brought 
in the Court within whose local juriediction, 
the land ia situate [see Nulam Lakshmi- 
kautham v. Krishnnswamy Mudaliar{4,)^ and I 
think the burden is upjn the plaintiff to 
show that the present suit is not a suit for 

land within the meaning of the Letters 
Patent. 

A suit to get rid of an incumbrance on 
land appears to me a suit for land equally 
with a suit to enforce or obtain a charge upon 
land; [see Nulom Lakshmikantham v. Kriskna-^ 
swamy Mudaliar (4) and Sunlara Bai Sahiba 
V. Tirumal Rao Sahib (5)]; since, in each case, 
the plaintiff claims an interest in the land and 
asks the Court to enforce his right; in the first 
case, he asks for the entire interest in the 
land and in other cases for a partial inter^t 
only, and the former is, therefore, more 
clearly a suit for the land. 

For these reasons, 1 am of opinion that the 
6th issue should be answered in the negative, 
and I dismiss the suit with costs of the 2nd 
defendant. 


Suit dismissed, 

(4) 27 M. 157. 

(5) 33 SI. 131; 20 SI. L, J. 103; 6 K. L. T. 233; 3 
lucl. Cas. 930. 


CALCUTTA HIGH COURT. 

Civil Rbpersnce No. 5 op 1912, 
September 3, 1912, 

Vreserd; —Sir Ashutush Mookerjee, K'i'., 
Judge, and Justice Boachoroft. 
Diwan BALMUICUNO SAHAf— Plainiipp 

versus 

TARINI SINGH and others— DEPBNOANrs. 

LimitaHon—‘Rent suit—livstitiition of suit ajler i'n« 



344 


INDIAN OASfiS, 


[1912 


|:AL.\IUKDND b-.VHAI V. TARINI 3INCH. 

itj fa itfUiti'il It'd riijht io 

>'t‘:>nrnt.cl~h’ ,[<■( {^VIH oj IHS-V, 

Hrh. Ilf. .1, ;. 2 Art(lX -i 190S), •'>ch. /, 

An. no. 

J iie qiJOjifitjii wlietlicr a suit for the recovery of 
arrears of rent is a suit brought by a landlord with- 

Hi til- Micaiiiug of Article 2 (6), Schedule nr of the 

IhMigal Tenancy Act, onglit to be deteruiincd u ith 
leterenco to tlie relation in which the parlies stood 
V hen the right to sue accrued, that is, when tlie 
arrears of rent claimed fell duo. 

Chliahnui^Htt Simjh v. (iopichuiid Bothy,i, 20 C. 75U; 

i n lu S' V. M„ha,leo Mihufa, 

" r,' V ■ M'lhnroj Buhadur Singh 

vdorbea, 3o C. 737; 7 C, h. J. 0o2, referred to. 

I horefore, the provisions of that Article apply to a 
suit for the recovery of rent of a holding by ono 
u hose niterost as landlord lias ceased to exist before 
the institution of the suit, provided that the arrears 

claimed accrued due to him when he was the land- 

Jord of the defendant. 

dated 

Tneo Saits Nos. t08 and 

iUW of 1911. 

ORDER OF REFEREiSrCE. 


PiaintilT, in these tivo analogous saits, 
was the the t/ii/cadar of S-anna share of 

MaMza/t Katowna up to the year 1316, wbea 

the period of his lease expired and the 
Majizak came to the sir possession of the 
proprietor. Within this maueak, defendant in 
Suit No. 503 bolds a,jole at Rs. 35.l4.10dam 
besides cesses, and defendant in Suit 
No. 1083 holds a ioie at Rs. 22-7-6 dam 
besides^ cesses. Plaintiff, on the allegation 
of having had separate collection, sues in 
these two suits for recovery of his half share 
of the rents and cesses of the two aforesaid 
holdings for the years 1315 and 1316. The 
defendants in their written statements raised 
certain pleas but none of them was pressed 
The only question that was urged on behalf 
of the defendants in both these suits is, that 
the plaintiff not having been the landlord of 
the defendants at the time the suits were 
instituted, the suits cannot be considered as 
suits brought by a landlord against his 
tenants, and, plaintiff cannot, therefore, claim 

the benedt of the longer period of limitation 

provided by Article 2 (6), Schedule III of 
the Bengal Tenancy Act, but the ordinary 

period of limitation provided by Article 110 

Schedule I of the general law of limitation 
ought to govern these suits. Accordingly 
It is contended that the claim for the rents 
of the first three quarters of 1315, which fell 
due more than three years before the institu¬ 
tion of the suits, is time-barred. 


There does not appear to he any authorita¬ 
tive decision directly bearing on this point 
and the question does not seem to me to be 
altogether free from doubt. The amount 
claimed in both these snits is below Rs. 50; 
under section 153 (6), Bengal Tenancy Act, 
there will, therefore, be no appeal against 
any decree that may be passed by me in 
either of these two suits. According to 
rule 1, Order XLVI of the Civil Procedure 
Code, I, therefore, consider it proper at the 
request of the plaintiff to refer the following 
question for the decision of the Hon’ble High 
Court: 

Whether in a suit for recovery of rent of 
a raiyati holding by one whose interest af 
landlord of the mauzah has ceased to exist 
long before the institution of the suit, the 
period of limitation provided in Article 2 (6), 
Schedule III, Bengal Tenancy Act is appli¬ 
cable or the period of limitation provided by 
Article 110 of the general law of limitation 
should apply? 

My own opinion is, that the special limita¬ 
tion provided by the Bengal Tenancy Act 
cannot apply to a suit by an ez-landlord, but 
his suit should be governed by the ordinary 
limitation of three years as provided in Article 
110 of the Limitation Act. 

Article 2 (6), Schedule Ilf of the Bengal 
Tenancy Act, refers to a suit for the recovery 
of an arrear of rent in a suit brought by (i) 
a sole landlord, {ii) entire body of landlords 
or (m) one or more co-sharer landlords. 
Evidently, the suit must be between parties, 
who, at the time of the institution of the suit, 
stand in the relation of landlord and tenant, 
and does not include a suit by one who is 
not the landlord at the time of the institution 
of the suit but might have been so at some 
previous time. The principle of the decision 
in Mohendra Nath Kalamoree v. Koilash 
Chandra Dogra (1), which was a suit for 
recovery of rent by an assignee, seems to me 
to be applicable with all force to a suit for 
recovery of rent by an ez-landlord. I was 
referred to the case of Srimanta Soy v. 
Mahadeo Mahata (2), in which it was held that 
a suit by a ticadar^ after the expiration of his 
lease, against a tenant for the recovery of 
arrears of rent, which had fallen due during 
the pendency of his lease, can be brought 

(1) 4 C. W. N. 605. 

(2) 8 0. W. N. 031} 310. 660. 
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uodor thd provisions of the Bengal Tenancy Aot. 
X understand this decision to mean that sauh 
a suit is a suit for rent, in the same way as 
in the Full Bench case of Srish Chnnder Bose 
V, NasCm Kazi (3), it was held that a suit 
brought by an assignee of a landlord against a 
tenant is a suit for rent. This Full Bench 
ruling was considered in the case of Mo- 
hendra Nath Kalamoree v. Koilnsh Chandra 
Dogra (1) and, in spite of it, it was held 
that Article 2 (6), Schedule HE of the Bengal 
Tenancy Act, does not apply to a suit by an 
assignee. The ruling in Sumanta Roy v. Mahn- 
deo Mahata{2) does not, in the same way, decide 
that the limitation provided in the Bjugal 
Tenancy Act applies to a suit by an ex-land¬ 
lord. In the case of Hem Ohunder Bhnnju v. 
Mon Mohim Dassi (4), it was held that the 
word 'landlord” in section 66 of the Bengal 
Tenancy Act cannot mean an ex-landlord, 
The same meaning ought to be attached to 
the same word throughout the Act and the 
Schedule attached to an Act is a part of the 
Act. The word “landlord” used in Schedule III 
of the Bengal Tenancy Act cannot, therefore, 
mean an ex-landlord. For these reasons, I am 
inclined to hold that an ex-landlord is not 
entitled to the period of limitation provided 
by Article 2 (6), Schedule III of the Bengal 
Tenancy Act, but his suit should be 
governed by Article 110 of the general 
Limitation Act. As the point, however, is 
not absolutely free from difficulty, I refer the 
question for decision of the Hon’ble High 
Court. 

If the Hon’ble High Court decide the 
question in favour of the plaintiff, both 
these suits will be decreed in full with 
costs, but if it bo decided against the plain¬ 
tiff, he will get in each suit a partial decree 
for rent and cesses of one quarter of 1315 
and whole of 1316 together with damages 
at 25 per cent., and proportionate cost. 
Interest at 6 per cent, per annum will run 
from the date of decree.” 

Baba Kulwant Sahay, for the Plaintiff. 

JUDQ-MEJIT.—This is a Reference under 
rule 1 of Order XLVI of the Civil Procedure 
Code of 1908. The question upou which 
our opinion has been sought is formulated 
in these terms; “Whether iu a suit for 
recovery of rent of a raiyati holding by one 

(3) 4 0. W. K. 357} 27 C. S27. 

(4) i 0. W. N. 604. 


whose interest as landlord hiis ceased to 
exist before tho institution of the suit, the 
period of llmitnlion provided in Article 2 

(5), Schedule 111 of tlie l^egiial Tenancy 
Act, is applicable or the perioj of limitation 
provided by Article 110 of the Indian Limita¬ 
tion Act of 1908 should apply.” 

The plaintiff was an intermediate tenure- 
holder for a term, and the period of his 
lease expired on the 29th September 1909. 
On the 11th September 1911, ho commenced 
this suit for recovery of arrears of rent 
which had accrued due to him before the 
expiry of his lease. The tenant contended 
that as the plaintiff ceased to be his landlord 
before tho date when the suit was institut¬ 
ed, the provision of Article 2 of Schedule 
HI of the Bengal Tenancy Act could not 
apply. That Article is in these terms : “A 
suit for recovery of arrears of rent brought by 
a sole landlord or the entire body of landlords 
or one or more co-sharer landlord.-?, in all 
cases where the arrear fell due before a 
deposit was made under section 61, must 
be instituted within three years from the last 
day of the agricultural year in which the 
arrear fell due.” The contention of the 
tenant is, that to determine whether this is 
a suit for the recovery of arrears of rent 
brought by a sole landlord, the Court ought 
to have regard to the relationship of the 
parties at the point of time when the suit 
is commenced. In our opinion, this is not 
a reasonable construction of Article 2. 
Whether a suit for the recovery of arrears 
of rent has been brought by a landlord 
within the meaning of that Article, ought 
to be determined with reference to the 
relation iu which the parties stood when 
the right to sue accrued, that is, when the 
arrears of rent claimed fell due. If this 
view is adopted, there is no question that 
Article 2 is applicabla. The view we take 
is supported by the principle which underlies 
the decisions of this Court in the cases of 
Chhataraput Singh v. Qopichand Bothra (5), 
Srimanta Roy v. Mahadeo Mahaia (2) and 
Mahuraj Bahadur Singh v. Forbes (6). In 
the first of these cases, the principle was 
laid down that a decree for rent, obtained 
by the landlord after he has parted with 
bis interest, is a rent decree and is 
enforceable as such. The same principle 

(5) 2(i C. 750; 4 C. W. N. 446. 

CG> 35 C. 737; 7 C, L. J. 652. 


34G 


INDIAN CASES. 


RAI.MDKQNP SAHAl V. TARINT SIN'OH. 

was recOfirDideJ in Maharaj Bahadur Singh 
V. Forbes (G), and it was further laid down 
iu Srimanta Boy v. Mahadeo Mahata (2) 
that a suit framed for the recovery of 
such arrears is a suit under the Bengal 
Tenancy Act. It is worthy of note that an 
attempt made to support the contrary 
view was not succe.s.sful in the case of 
Khetra Fal Singh v. Kritarthi Moyi Dasi 
(7), which overruled the decision in Hem 
Ohander Bhunjo v, Mon Mohini Dassi (4), 
In the case lasc. mentioned, it had been ruled 
that a decree for arrears of rent obtained 
by a landlord at a time when he was the 
landlord of the defendant, lost its character 
as a rent-decree, if, before execution was 
taken out, tlie plaintiff had ceased to be 
the landlord. This view, however, can no 
longer be maintained in view of the decision 
of the Full Bench in Khetra Pal Singh v. 
Kritartha Moyi Dasi {7). The Full Bench 
affirmed the doctrine that the character 
of the decree as a rent-decres is not affected 
by subsequent events. Mr. Justice O’Kinealy 
appears to have held, in the case of Hem 
Ohander Bhunjo v. Mon Mohini Dassi (4), 
that as a decree for ejectment obtained by 
the landlord cannot be executed against the 
tenant under section 66 of the Bengal 
Tenancy Act after he had ceased to be the 
landlord, a decree for rent cannot be 
enforced by a sale of the holding after the 
decree'holder has ceased to be the landlord. 

It is fairly clear, however, that there is no 
analogy between the two classes of cases. 
The landlord who has obtained a decree 
for ejectment is entitled to execute the 
decree and obtain possession of the holding, 
only 80 long as be is the landlord ; after the 
tenant has been ejected, he is entitled to 
take possession of the land, only because 
it is included within his property ; when ho 
ceases to be the landlord, he is obviously 
not entitled to execute the decree for 
ejectment. The same considerations, how* 
ever, do not apply to an application for 
execution of a decree for rent by the sale 
of the defaulting holding. Reference may 
in this connection be made to the case of 
Sheikh Munsar v. Loknath Boy (8), where 
it was ruled, upon the authority of the 
decision in Shama Soonderee Dossi v. Brindahun 



Ghunder (9), that a suit by an assignee of rent 
is in es.9encd a suit for rent; the same view was 
subsequently affirmed by a Full Bench of 
this Court in the case of Sris Ohunder 
Bose V. Nasim Kazi (3;. In Uohendra 
^ath K'damoree v. Koilash Chandra Dogra 
(1), it appears, however, to have been held 
that although a suit by an assignee of 
rent is a suit for rent for the purposes of 
the determination of the jurisdictioo of the 
Court in which the claim can be enforced, 
it cannot be treated as a suit for rent 
for the purposes of the determination of 
the questioa of limitation. The case 
mentioned is not on all fours with that 
now before us, and when the question 
arises again, it may require re-onsideration. 
At any rate, we are not prepared to 
extend the doctrine, which underlies the 
decision ,in Mohendra Nath Kalamoree v. 
Koliash Chandra Dogra (1), to cases where, 
as here, the plaintiff, upon the expiry of 
the terra of his own lease, seeks to recover 
arrears which had accrued due to him 
when he was the landlord of the defendant. 
It is further worthy of note that the 
decisioQ in the case of Mohendra Nath 
Kalamoree v. Koilash Chandra Dogra (1) 
was not followed in the case of Shashi 
Kumar Mirbahar v. Seeta Nath Banerjee (10). 
We are, therefore, of opinion, upon a 
construction of Article 2 of Schedule III 
of the Bengal Tenancy Act, that the 
provisions of that Article apply to a suit 
for recovery of rent of a holding by one 
whose interest as landlord had ceased to 
exist before the institution of the suit, 
provided that the arrears claimed accrued 
due to him when he was the landlord of 
the defendant. There will be no order for 
costs, as the defendant has not entered 
appearance in this Court. 

The same order will govern the second 
3uit mentioned in the order of reference. 

The records will be sent down as soon 
as possible with this expression of our 
opinion. 


Reference answered for plaintiff. 

(9) (1862) Marshall 199; 1 Hay 574. 

(10) 35 C. 744; 7 0. L. J. 425. 



330. 566; 10 C. W. N. 
4 C. \V. N. 10. 


547 (F. B.); 


3 li« Jv 
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ViDHAYAITl 0HBTT7 V. DAMODARAM OHmV. 

MADRAS HIGH COURT. 

Civil Suit No. 208 of 1910. 

July 26, 1912. 

Present'. —Mr. Justice Backewell. 

B. MADHAVAirA CHETTY— Plaintiff 

versus 

B. DAMODARAM CHETTY and OTHiiRS— 

Defendants. 

Hindu Laiv—Joint fninily—Nucleus of Jainily pro- 
perty—'Acquisition by Joint labour—Joint Jainily pro¬ 
perty. 

If the meinuorsof a Iliudii family cUoosc tu Hvo to¬ 
gether, wox“k jointly together, throw all tlieir earnings 
into a common stock and have oiio food, in svich a case 
the presumption is that they must havo intoiulod their 
property to be joint family property and the ordinovv 
oonsequencps attach to it and tho right of nil the 
members to partition necessarily follows. It is not 
necessary in such a case that there should be a nucleus 
of joint family property, 

Sudaraanam Maistri v. Narasimhulu Maistri, 25 if. 
149 at p. 155; 11 M. L. J. 335; Oopalsami Cbctti v. 
^ranache^lam 27 M. 32 at p. 35; Munisioami 

Chettyy. Maruthammal, 34 bl. 211; (1910) M. VV. N. 
233; 8 M. L. T. 124; 20 M. L. J. 6S7; 7 Ind. Cas. 176, 
Karaandas Dharamsey v, Gaugabai, 32 B. 479, 10 
Bom. L. B. 184, followed. 

Where the plaintiff’s father carried on business 
jointly with his uncles and cousins without the aid of 
any patrimony and they lired and acquired proper¬ 
ties together and at a partition between them, 
the plaintiff’s father got considerable ])roperties for 
his share : 

Held, the properties were joint family properties 
in which the plaintiff, as the sou of his father, acquir¬ 
ed an interest and the plaintiff’s father bad no 
right to dispose of the same by Will. 

PACTS.—B. Lakshmiah and B. Munuswami 
were brothers who carried on business in 
piece goods as hawkers. B. Lakshmiah died 
leaving Madurai and Ramaswami his sons. B. 
Mnnuswami and B. Madurai entered into a 
partnership with 0. Munuswami in a piece- 
goods business and sometimes later Rama* 
swami, who then arrived at an age that he 
oould take part in the business, joined the 
firm. The business was carried on for about 
12 years under the name of C. Mnnuswami 
Chetti & Co. and was a fiourishing concern. 
In 1897, Ramaswami having died in the 
meantime, B. Munuswami and B. Madurai 
severed their connection with C. Munuswami 
Chetti and Co., receiving at the time of their 
leaving the firm a large sum for their share of 
profits. B. Munusawmi and B. Madurai and 6, 
Narayanaswami, son of B. Munuswami started 
a business in piece-goods under the name 
of B. Munuswami Ghetty and Co. and 
the capital for this business was the sum of 


mouoy above referred to. The other members 
of this family were either too young to take 
part in the business or were still attending 
school. The new tit rn carried on business 
from 1S97 to 1903 and earned large profits. 
During tlie whole of the period above referred 
to, B. Munuswami and other members of 
the family lived together and separate ac- 
Gouuts were not maiutained of their expen¬ 
diture. Nor did they divide profits. In 
1903, disputes haring arisen among the 
members of the family, the properties of the 
total value of Ra. 1,60,259-13-8 were divided 
in three shares between B. Munuswami, B. 
Madurai, and B. Narayanaswami. B. Madurai, 
subsequent to this divisi:)n, carried on a piece- 
goods business in partnership with certain 
others and at the date of his death was pos¬ 
sessed of immoveable property worth about a 
lac of rupees. He made a Will disposing of 
this property. 

The suit was by one of his sons for the sett¬ 
ing aside of the Will on the ground that his 
father had no power to dispose of the pro¬ 
perties as they were joint family propert-ies, 

Messrs. Venkaitasubba Rao and Radh ikrish- 
n'tyva, for the Plaintiff. 

^Ir. 0. P. Ramaswami Aiyar, for the Isfe 
Defendant. 

Mr. V. Masilamani Pillai and A. Siiryinara^ 
yana, for the 2od and 3rd Defendants. 

Mr. Venkatasuhha Rao, for the Plaintiffs — 
The property, which the plaintiff’s father ob¬ 
tained at the partition, is joint family pro¬ 
perty. The evidence shows that there was 
enough nucleus on which the members built 
their subsequent fortune. For the purposes 
of this case, the existence of a nucleus is im¬ 
material. The members here have lived to¬ 
gether and acquired properties in common. 
To constitute joint family property, a nucleus 
is not necessary. The nature of joint family 
property is well discussed by Beaman, J., in 
Karsandas Dharamsey r. Gangahai (1). He 
draws the distinction between ancestral pro* 
perby and joint family property and shows 
that the property available for division among 
members of a joint family need not necessarily 
be ancestral. If members of a joint family 
acquire propei ty together jointly or by joint 
labour, in the absence of an indication to the 
contrary, the presumption is that it is joint 
family property, Sudarsanam Maistri v. 



(1) 32 B. 479; 10 Bom. L. R. 184. 
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MADH^VfY-A cat’rrr v. dawodaraii chetty. 

Nor-isiinhnl/f. )!>n\tri (2), GopaUanii Oketti r. 
Anonchdlini {''hMG (.'i;, Lilji y. 

NuroUni R ijh i’-ji (i). The is heiYily 
on tlij-sa wh) siy tint it is not joint family 
property. Tiiey m ist plei 1 and prove any 
speeiil oritrac^ which impressed on the pro¬ 
perty the c.irxracter of partner.ship property 
as distingaished from joint family property. 
Rimporsh i'.i Teiv irry y. Skeo Ghiim Doss Te- 
w.irnj (5), Mnniswi ni Chettij y. Maruthan-nul 

(6), per Wallis J. 

The moment it becomes joint family pro¬ 
perty, sons acquire a right by birth and the 
right to interdict any disposition of the 
same. And there can be no joint family pro¬ 
perty in which the sons d) not get aa inter- 
eat and in respect of which the principle of 
survivorship d30.s not operate: K-iruppzyi 
Nachiyar y. Sankarayanan Gheltij (7). If 
proof of intention to treat the property as 
joint is necessary in this cise, Exhibit B , the 
partition deed, is conclusive and every pharse 
used therein indicates unmistakeably what the 
intention of the parties was. In Ghdliy-imiX 
y. Muttial'imal (8J, their Lordships inferred a 

similar intention from a consideration of ths 

documents similar to Exhibit B. The fact 
that Narayanasami took an equal share does 
not show that Exhibit B. is not a dead of 
partition. Evideuco shows that to avoid liti- 
gation and purchase peace, the other parties 
agreed to this arrangement The property iu 
the hands of Madnrai Ohetty, the plaintiff’s 
father, having bsoms impressed with the 
character of joint family property and the 
necessary incidents attaching thereto, he had 
no right to make a Will of th?.t priparty. 
Lildis Ntirandis v. Motibai (9). Mayae, who, 
in para. 477 of the old edition of his book, 
seemed to hold a contrary view, relying on 
Ghatturbhooj Meghji v. Dhar.imsi Naranii 
(10), in the latest edition indicates that 
Bashyam lyaogar, J., has taken a different 
view in Sudarsamm Afaistri v. Narasimhulu 


(2) 25 M. 149 at p. 155; 11 M. L. J. 335. 

Ca) 27 M. 32 at p. 35. 

14) 14 Ind. Cas. 769; 14 Boui. L. R. 237 

(5) 10 AI. 1. A. 490 at p. 506. 

(6) 34 M. 211; (1910) M. W. N. 233; 8 JI. L. T 
20 U. L. J. 687; 7 Ind. Cas. 176. 

(7) 27 M. 3C0 at p. 312; 13 il. L. J. 398. 

(8) 15 W. R. 1 (P. C.). 

(9) 10 Bom. L. R. 176. 

UO) 9 B. 438. 


124; 


tl9l2 


aliistrC (2). Besides on the facts of this casei 
GkitUrhhooj Meghji v. Dharam.si Naranji (10) 
is not against me. 

Mr V. MisUxmmy Pithy, hr Defendeuts 
Nos. 2 and 3—1 rely on Mayne’s Hindu Law, 
7ch Eiitioa, para. 477, and Ohxtturbhooi Meghji 
V. Dhiramsi Meghji (10). Even Bashyam 
Iyengar, J., says the question is only one of 

intention. The evidence shows that the par¬ 
ties intended to treat the property as partner¬ 
ship property. Exhibit B supports me. 
Narayanasarai, under Exhibit B, takes a share 
equal to that of his father Munuswami and his 
cousin Madurai, whereas at a family partition 
property should have been divided equally 
between Muauswami as representing one 
branch and Madurai as representing the 

other. The conduct of Midurai also shows 
that he regardad the property to be aelf-ac- 
quired property. The fact that he made a 
Will is indicative of it. 

JUDGMENT.—The question in this case 
13 whether the property disposed of by the 

Will of one B. Madurai Ohetty, is property 
over which he had apo.ver of testamentary 
dispositioa or whether it was joint family 
property. The testator had been engaged in 
a business in piece-goods iu which his imme- 
diate family ancestors had been engaged for 
some years. His father, Lafcshmiah Ohetty, 
and his uucle, B. Muouswami Ohetty, carried 
ou business together as hawkers of piece- 
goods for some time and after Laksh- 
miah’.s death in 1876 or in 1877, B. Muqu- 
swami Ohetty and the testator carried ou 
the same hawker business. In 1883. the 
testator, B. Munuswami Ohetty, and the 
Isb witness for the plaintiff, 0. Muauswami 
Chefcty, opened a piece^g^oode basiness with 
one Ramaswarai Ohetty, the testator’s bro¬ 
ther, a child about 9 or 10 years old. The 
Ist witness for the plaintiff stated that 
the testator and his relations brought in a 
capital of about Rs. 2,000 for the business but 
no accounts have been produced. That busiueas 
was carried on for 12 years and in 1897, the 
Ist witness for the plaintiff separated from 
the business and the testator, B, Mauuswami 
Ohetty and one Narayanaswami Ohetty, the 
Isb witness for the defence, who was the sou 
of B. Munuswami Ohetty, carried on the 
peice-goods business up to the year 1903. In 
that year, these three persona executed a 
Muchilika appointing arbitrators for thg^ 



INDIAN OASES. 


3-i9 


VoL XVII] 

UiDHAVAITA OHBTTY V. DAMODARAM OnETTY. 

partition of their properties whicii wa'4 
carried out by means of a partition-iieeii, 
■Exhibit D, dated 4bh July 1903. 

With regard to the allegation of the Isb wit* 
ness for the plaintiff that a capital of Rs. 2,0D0 
was brought into the business in 13S5, no ac¬ 
counts have been produced and his evidenco 
is highly parbisanl and I am not inclined to 
put much faith in that statement. Obviously, 
the previous business that had been carried 
on by Lakshmiah and his brother was a 
small hawker business and it is quite possible 
that it was carried on with borrowed capital. 
With regard to any capital that might have 
been required for the business which was 
started in 1385, no accounts have been produc¬ 
ed and the statement of the first witness for 
the plaintiffs that the testator and B. Munu- 
swami Ohetty carried large capital of 
Rs. 60,000 into the new business must also be 
regarded with considerable doubt, I think 
it, therefore, safer to assume that when busi- 
ness was commenced in 1897, it was with 
little or no capital. There is no reliable 
evidence to prove what the new capital of the 
business consisted of. The accounts of the 
business from 1897 to 1903 have not been pub 
in bub Narayauaswarai, the first witness for 
the defence, has given a general description 
of the accounts that were kept. He saiJ: 
"There are not several accounts of drawings iu 
the firm books. There is one account of house- 
bold expenses. There is no capital account. 
There is nothing to show division of profit.s. 
We did not divide profits. What was taken 
was for household expenses and that was nob 
divided. No individual accounts were kept 
for what was expended.” He then says that 
immoveable properties were largely purchased 
out of the profits of the business in the names 
of Munuswami and Madurai, the testator. It is 
admitted that all bub two out of 13 properties 
are in the names of Munuswami, represent- 
ing one branch of the family, and Madurai 
the other. 

Then, with regard to the family life of the 
parties, the same witness says: I have lived 

there (».e., the house which stands in the name 
of Muthialammal, his grandmother) ever 
eiooe I can remember. It is one of the fanaily 
properties included in the division (iu Exhibit 
B). We all lived there before any business 
was started as owners. There was a passage 
between two houses* After I came of age, the 


iioxf liousc was bought. There was one 
cooking, one food.” 

Then, it appears that in 1903, some dis* 
cussions arose in the family. After some 
shulHIng, which was apparent throughout the 
whole course of the witness’s evidence, 
Narayanaswarai said that the important cause 
of dissension was that he took Rs. 1,75,000 
and debited it in the accounts and refused to 
part with it.” I determined to divide and did 
this for the purpose. I got my dues.” 

Under thesecircurastanoes, the parties en¬ 
tered into Exhibit B, dividing the property of 
which they were po.sse.ssei. The whole frame 
of this document has exactly the features of a 
division of family property. Every phrase 
used in it deals with the family. It contains 
provisions which would be natural in a divi¬ 
sion of family properties bub which would be 
unnatural in a division of partnership pro¬ 
perties—such as provisions for charity and 
for maintenance of family members. The 
only thing which was pointed out by the 
learned Vakil for the defendant, is that the 
shares would n)t ba natural in a division of 
family properties and that all the members of 
the family were not included. I think this is 
sufficiently explained by circumstauces under 
which the division was arrived at. Naraya¬ 
naswarai Chetbi had seized a considerable 
sura and was claiming an equal share with 
the other two, his father, B. Munuswami 
and his cousin, the testator, and the only 
alternative to giving him an equal share was 
to g 0 to law and waste a considerable portion 
of the family property. It seems to me that 
the whole arrangement was one dictated by 
this man and that, under those circumstances, 
the division is perfectly natural. The revolt¬ 
ing member of the family is kept out by 
giving him theoae-third share which he asks, 
and the other two branches of the family each 
take half of the remaining assets. Thus, 
each branch of the family obtains a third. 

Toe legal point has been raised whether, if 
it i-s not proved that there is any nuoleus of 
family property, the property in the hands of 
the family may be considered to be joint 
family property with the ordinary rights of 
the members of the family to a share on parti¬ 
tion. I think that in this Court the point is 
clearly dealt with by the dicta of Mr. Justice 
Bhashyam Iyengar in Sudarsznaifi Maisiri y, 
harasimhulu M.aistri (2), GopaUami Ohetti 
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V. AruuaGh4lani Ch^ffi (3), whi^.i have been 
approved by Mr. .lustice Wallis iu Mumstvimi 
Ghettij V. Manithammil (()). And there is also 
an expre.ss decision on tiie point by Mr. 
Justice Beaman in Kars.in las Dh ir.itnssy v. 
Gangabin (1). I think that from these cases 
it is perfectly clear that if the members of a 
Hindu family choose to live together, work 
jointly together, throjv all their eamioga into 
a common stock and have one food, in sach a 
case the presumption is that they mast have 
intended their property to be joint family 
property. I think the evidence in this case 
show.s conclusively that the property was 
intended to be held as joint family property. 
That being so, the ordinary censequencas 
attach to it and the right of all the membars 
to partition necessarily follows. 

I give an oral judgment holding that the 
property is joint family property with the 
incidents of partition and did not pass under 
the Will of B. Madurai Chetty. The 2ad 
defendant is a minor and cannot give a dis. 
charge for the property and the person 
entitled to Ipossession, as the eldest male 
member of the family, is the plaintiff. There 
will be a decree that the 1st defendant do 
deliver possession of the plaint property to 
the plaintiff. Taxed costs of all parties will 
be paid out of the estate by the 1st defendant, 
who will be allowed to retain his costs, 
charges and expenses incurred as executor of 
the Will. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 3B4 op 1909. 
November 14, 1912. 

Present :—Justice Robertson and 
Mr. Justice Beadon. 

SA.NT SINGH—Dependant—Appellant 


versus 

MULA and others—Plainfipps^ 

Respondents, 

Gustom^Adoption of collateral~Ja.ts of the Ouir 
wala District—Repudiation, oj adoption—Age. ' 
Among Jafs of tlie Gujraawala District, a soulesa 
proprietor may validly adopt anvoneoftho descen 
dants of a common ancestor, residing in the villao-fl’ 
whom ho prefers. ” ’ 


an 


Diini Qhand v. Ram Gluind, 2H P. R. 1887 dial* 
guished. ’ 

When an adoption has once been completed, it 


fa^^e^r repudiated by the adoptiv 


Among Jats and kindred tribes in the Punjab a 
man may appoint an heir from the descendants of a 
common ancestor; be need nob necessarily appoint 
the nearest collateral. 

mSeriaP adoption takes place ig im- 


Second appeal from the order of the 
Additional Divisional Judge, Sialkofc Division 
at Sialkot, dated the 12th February 1909 
reversing that of the Munsif, lal cla.ss! 
Gujranwala, dated the 15th August 1907 
dismissing plaintiffs’ claim. 

Rii Bahadur Lila Snkh Dial, for the 
Appellant. 

Khawaja Zia-ui-din, for the Respond* 
euts. 


JUDGMENT.—The facts of this case are 

mmple enough. One Arura, a Jat ot the 
Gujranwala District, adopted one Sant Singh 
and on the lObh February 1904, executed a 
deed reciting and confirming that adoption. 

1 instituted by some of the present 

plaintiffs on the 16th March 1904 to set 

aside the adoption, but it was dismissed 

under section 98 of the Civil Procedure 

Lode, oD the 22ad December 1904. Anna 

has since died and the plaintiffs have now 

brought a suit for possession of the land 

alleging that the adoption of Sant Singh 

by Arura, the factum of which they fully 

admit, was not valid and, consequently, that 

they are entitled to succeed to the property 
left by Arura. k .r 

It appears that on Aiura’s death, the 
land was mutated in the name of Sant Singh, 
the adopted son, and that entry was main- 

although appealed up to the Court 
or the Financial Commissioner. 


i.ne sole point, therefore, before us oa 
the pleadings is, whether the adoption of 

In iyU4, Arura was a defendant in a case 
and m^ade a statemeut to the effect that he, 
undoubtedly, adopted Sant Singh, but that 
he made a mistake iu doing so, and desired 
to repudiate the adoption owing to Sant 
Isiogh s alleged misconduct. The mis¬ 
conduct alleged is of a very flimsy 
character and it is not now contested that 
It was within the power of Arura to set 
aside the adoption which had once been 

rarapleted. We need not, therefore, disouaa 
that point farther. 

As regards the validity of the adoption, 
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we notice that the lower Appellate Court 
has stated that Sant Sinsh is not a 
collateral of Arara though he belouga to 
the same got. It is now admitted on both 
sides that Sant Singh was a oollateral of 
Arura though in the 9ijh or lObh degree. 
He is a member of the same village and 
admittedly desoeuded from a oeminou 
anoestor. 

The onus of proving that Sant Singh was 
validly adopted by Arura was thrown by 
the drab Court upon Sant Singh and that 
Court oonsidered that the onus had beau 
disoharged. The lower Appellate Court 
appears to have relied upon tlie fact that 
Sant Singh was not a oollateral and upon 
the repudiation of the adoption by the 
adoptive father. As noted above, neither 
of these reasons can be maintained and we 
have to fall back upon the question whether 
the adoption was or was not a valid one. 
The general, though nob the universal, 
principle of the Jats and kindred tribes in 
the Punjab is, undoubtedly, that a man may 
appoint an heir from amongst the descend* 
ants of a common ancsstor, and that he 
need nob necsssarily appoint the nearest 
oollateral. This point is fully discussed in 
Nidhxna v. Shaman (1). It is also a 
general principle that the age at which 
the adoption takes place is immaterial. 
Budk Singh v. Sdula Singh (2) is an 
authority on this point, as is also Ohandu 
V, Akbir (1), intur alii. No point has boen 
made in argument before us as to the age 
of Sant Singh when appointed. WOat is 
relied upon by the respondentsoplaiatiffs 
is the entry in the ritoj-j-i-am and the fact 
that no instances were quoted in support 
of the defendant's case, and the facts that 
Sant Singh is only distantly related to the 
deceased, and that there are nearer collaterals 
of the deceased in the village. 

As regards the entry in the riujai-V-aru, it 
is almost identical with that quoted in 
Nidhana v. Shaman (1) and we do not think 
that the claasa which points to the 
advisability of adopting from amongst near 
collaterals, is anything more than advisory; 

(U 10 P. R. 1908; 7 P. L. R. 1907; 43 P. W. R. 
1907. 

(2) 40 P. R. 1903} 18 P. L. R. 1905. 

(3) 49 P. R. 1909; 70 P. W. R. 1909; 68 P. L. R. 
4909; 2 Ind. Cag. 91, 


we think that it is not mandatory. Ifc is 
true tliat in Nidhana v. Shaman (1), a 
number of precedents were given which are 
absent in the present case, but as regards the 
terms of the riivaj-i’amy they are almost 
identical, and we must hold that it has not 
been shown that Arura was debarred from 
appointing any one of the descendants of a 
common ancestor, residing in the village 
whom he preferrei. Much stress was laid 
by the learned Pleader for the respondents 
on a case reported as Dnni Chani v. Ram 
Chand (4). In that case, a Jat of the 
G-ujranwala Distiicb had adopted a member 
of tlie same got living in another 
village. It was not shown that he was a 
collateral of the adoptive father or that he 
was descended from a common ancestor, 
however remote. In that case, it was held 
after inquiry that the adoption was not 
proved to be valid by the custom of the 
tribe to which the parties belonged. The 
case here, however, is quite different. The 
adopted son was a member of the same 
village coraraanity, a collateral, though 
distant, and admittedly descended from a 
common ancestor. That being so, we think 
that the custom of appointing heirs being 
established to exist amongst the tribe to 
which the parties of this suit belong, the 
burden of proving that this particular 
adoption was invalid lay upon the plaintiffs 
and they have failed to discharge it. 

The appeal, therefore, must succeed and 
the suit be dismissed with costs. Costs 
against plaintiffs throughout. 

Appeal allowed. 

(4) 28 P.R, 1887. 


CALCUTTA HIGH COURT. 

SfiCOKD Civil Appeal No. 1294 op 1909. 

August 7, 1912. 

Present: —Mr. Justice Chatterjee and 
Mr. Justice Richardson. 

LAOHMI NARAIN and another — 
Plaintiffs—Appellants 
versus 

DHANUKOP^ARI PROSAD SINGH— 

Defendant—Respondent. 

Limitation Act (XV of 1877), Sch. II, Arts. 62, 120, 
132, 142 —Purchase of ^property hy mortyagee—S^ibse- 
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neiif side of prop^rh/ for Oorrmnicnf revenue—Suit hfj 
morf<inij>;e to recoerr siiri>J'i^ sile prorecih withdrawn by 
retiistered owner — Limitation. 

1 In exociirion of a mort"a "0 decree, tlio ])laintiff 
purchased one of tiio mouzahs within estate K. The 
entire estate K, was sol<l for aj'renrs of Government 
revenno a few niontiis after the i)huntiff's aforesaid 
purcliase. After payment of the arrears, a surplus 
was left witli tl»o Collector, wlio paid it to the defen¬ 
dant, the re<fi.stered owner, on March 31, lOOt- The 
plaintiff brouj'ht this suit on May 23, 1P07, for 

recovery of the money as ri'prescntinj^ the mortgaged 
property piirchaseil hy lain: 

Held, (1) that the money received hy the defendant, 
which helonire*! to the plaintiff, was money received 
by the (h’fondant “for )»lainti<T’s use’’ within the mean¬ 
ing of Article 02 of Schedule If of the Limitation Act 
of 1877, and that the suit was, therefore, barred, be¬ 
ing brought after three years fnan the date on wbicli 
the defendant received the inonev; 

Mahomed ira/a'l) v. Mahomed ^Imeer, 32 C. 527; 

1 C- L. J. 167, relied upon: 

(2) that the suit was not governed by Article 
132, for the plaintiff having already purchased 
the prop(‘rty, could not bo said to be seeking to pur¬ 
sue against the surplus sale-jiioceods the remedy for 
the recovery of tho money charged npou the* im¬ 
moveable property. 

Appeal from the decree of the District 
Judge of Saran, dated March 19bh, 1909, 
affirmiog that of the Sub-Judge of that Dis¬ 
trict, dated May 29th, 1908. 

Babus Uinakali Mukherji and jotindra Nath 
Bose, for the Appellants, 

Babu Dwarka Nath ^f^fter and Moulvi 
Khurshed Hossain, for the Respondent. 

JUDGMENT.—The plaintiffs and the de¬ 
fendant No. 2 were mortgagees of a certain 
revenue paying estate. In execution of the 
mortgage-decree obtained by the plaintiffs, 
they purchased one of the ma« 2 !flAs situated in 
the estate named Khazaserai on the 19th 
May 1900. On the 7th January 1901, the 
entire estate, consisting of Khazaserai and 
another lekhiraj property Patirha, was sold 
for arrears of Government revenue. After 
payment of the arrears, a snrplus of about 
Rs. 2,454 was left with the Collector and the 
defendant No. 1 who was the registered 
owner withdrew the surplus on the Slst 

March 1904. On the 2Dd July 1905, the 
plaintiffs applied to the Collector for the 
payment of the surplus to them as repre¬ 
senting the mortgaged property which they 
had already purchased in execution of the 
mortgage-decree. This application was re¬ 
jected on the 4th August 1909 on the ground 
that the money had been paid out to the re¬ 
gistered proprietor. The plaintiffs brought 
his suit on the 23rd May 1907 for the re¬ 


covery of the money from defendant No. 1. 
The principal plea was that the snit was 
barred by limitation. Both the lower Courts 
have held that the suit is barred under 
Article 62 of Schedule 1 of the Limitation 
Act. It is contended before us that the suit 
is not one governed by Article 62 but that 
the Article properly applicable to the present 
case would be either 142 or 132 or 120, 
Article 62 contemplates a suit for money 
payable by the defendants to the plaintiffs 
for the money received by the defendants for 
the plaintiffs’ use and provides three years 
as the period of limitation from the time 
when the money is received. The question 
to be first determined on this point is whe¬ 
ther the money was received by the defend¬ 
ants for the plaintiffs’ use. Although, in 
common parlance, it may be said that the 
defendants took out the money for his own 
use and not for the plaintiff’s, yet the words 
“for the plaintiff’s use” have received judi¬ 
cial interpretation almost in all the High 
Courts, in which it has been held that money 
received by the defendants, which belonged 
to the plaintiffs, would be money received by 
the defendants for the plaintiffs’ nse. The 
latest case on this point is Mahomed Wahib 
V. Mahomed Ameer (1), in which all the 
previous cases on the point have been con¬ 
sidered. We think that this case would, 
according to the principles laid down in 
the case, be governed by Article 62 of Sche¬ 
dule II of the Limitation Act. It is con¬ 
tended that there is another class of cases, 
in which it has been held that when a suit 
is filed for recovery of money charged on 
immoveable property, when the immoveable 
property is represented by surplus sale-pro¬ 
ceeds, the suit is governed by Article 132 of 
the Schedule. The facts of the present case 
are, however, distinguishable from those 
cases in that in the present case the plaintiffs 
had already made a purchase in execution 
of their mortgage-decree so that they cannot 
be said to be seeking to pursue against the 
surplus sale-proceeds, the remedy for the 
recovery of the money charged upon the 
immoveable property, 

la this view of the case, the appeal must 
be dismissed with costs. 

, , Appeal dismissed. 

(1) 32 C. 627; 1 0. L. J. 167. 



Vol. XVII] INDIAN OASES. 

UULPQR\ tiAKSMUATTA U, 7ARADARATA APPARO?f, 


353 


MADRAS HIGH COURT. 

[StfCOND Civil Appbals Nos. 575 to 536 

OP 1911. 

September 27, 1912. 

Mr. Justice Sundara. Aiyar and 
Mr. Justice Sadasivar Aiyar. 
MULPURU IjARSHMATYA and others— 

Appellants 

I'ersHS 

S7t Rajah VARADARAJA APPAROW 
BAHADUR ZEMINDAR GARU— 

Rpspondbnt. 

L'lndlord and fennnf—‘Savamiu’—MelTarnm—Kudi- 

varam—J/adros Estates Land Act (i 0 / 1908) .s 185 
—leases granted after Jiihj 1898, admissibnitijof^ 
Evidence—Judge's personal Knowledge of facts, whether 
can be imported into judgment. 

Per Sundara Aigar, J.—Tiio word ‘Savarand docs 
not necessarily import the absence oi kudivarain riffht 
in the cultivating ryot—Savarani was compensatTou 
granted to a 2 emj?irfar or Revenue Officer under the 
Muhammadan Government. In some cases land 
exempt from payment of rent was granted to him. 
But if no land was available, the grant to the zmindar 
would consist merely of the revenue on a portion of 
the lands for the assessment of which the zemindar 
was responsible to the State. 

Per Sadasiva Aiyar, J .—In consequence of certain 
land being known as savaram, the Courts need not 
necessarily presume that both tnelvaram and Kudivaram 
belong to the asjHindar, but the Courts may presume 
such land to be of the above character. 


Per Sundara Aiyar, /.—Under section 185 of the 
Madras Estates Land Act, 1908, it is the date of tho 
contract that is material in deciding whether the evi* 
dence Is admissible. Tho Act does not lay down any 
rule as to all the kinds of evidence that may be pro¬ 
duced to prove that the land in question is tho zemin¬ 
dar s private land, and evidence of dealings subsequent 
to lat July 1898 is not altogether excluded. 

Akhju Singh v. Jagannath Prosad Singh, 13 Ind. Cas. 
1, referred to 

Per Sadasiva Aiyar, J .— The leases granted after 1st 
July 1898 are shut out as evidence by section 185 of 
the Madras Estates Land Act if they are sought to be 
used for the purpose of proving the character of the 
tenure of the land and even if such leases are souglit 
to bo proved merely in order to show that the land was 
treated in the same manner after July 1898 as before 
July 1898. Leases granted before 1st July 1898, 
though they were only to come into force after 1st 
July 1898, are admissible in evidence. 

Per Sundara Aiyar, J, A Judge is not entitled to 
rely on specific facts not_proved by the evidence in 
the case but known to him personally or otherwise. 
But a Judge may use his general knowledge and 
experience in determining tho credibility of evidence 
adduced before him and applying it to the decision of 
the specific facts in issue in the case. 


nur^shad V. Sheo Dayal, 3 I. A. 259 at p. 285; 26 
W. B. 66 and Durga Prosad Singh V. J2am Doyal Chau- 
dhurt, 38 C. 163j 10 Ind. Cas. 955, explained and 
distiDguisheu. * 



rui oaaas.m A^yar, .w.mge must DO allowed to 

uso ovon Ins porsonnl knowlodgo of oonorote private 

facts, provided lie mentions hia knowledge to the 
parties and tlioy do not object to his deciding tlio 
case, and ho must bo allowed to uso Iiis knowledge 

?LTTnd •'fatorical.sciontifio, poli- 

tioal and otherwise. 111 coming to a conclusion. 

Jlur Prasad v. Shoo Dayal, 3 I. A. 259; 26 W. R. .55- 
^Imidas Khusal v. Bhuji Khiisal, 35 B. 317 . io Ind 
Oas. 914; 13 Bom. L. B. 313, Ec,:,o,oJ.\sZ'v ^ 

31 B. 381; II C. 

vv* w. #21; C C. L, J. 5; 4 A. L. Jv 401: 2 AL L. T 
9 Bom. L. R 071; 17 U. L. J. 347j 34 1. A. 115 anri 
Boarac Swan J* Edgar Limited, figo.^), 1 Ch D 
211 at p. 225; 72 L. J. Oh. 168; 61 \V R 213. 87 T ‘ 
T. 689, 19 T. L. K. 59; 20 E. P. ’o. lorreferred to 
second appeals against the decrees of the 
District Judge of Kiatna, dated the 24'-,h 
day of October 1910, in A S. Nos. 149 to 154 
156 and 158 to 161, and 162 of 1910. presented 
against those of the District Munsif of Gudi- 
vada in Original .Suit N'-s. 268, 269, 27J 275 
367, 370 and 371 of 1908, 37J of 1908, 209 of 

1909, 377 of 1908 and 210 of 1909, res¬ 
pectively. * 

The Hou’ble Mr. T, V. Seshagirt Aiyar, for 
the Appellants. 

The Hon ble Mr. L. A. Oovindaragava Aiyar, 
for the Respondents. 


JUDGMENT. 

SoNDABA Aiyar, J.—These are appeals b> 
ryots in the village of Manikonda in the 
proprietary estate of Gannavaram against 
whem decrees of ejectment were passed by 
the District Court of Kistna, reversing the 
decrees of the District Munsif of Gudivada, 
who held that ryots possessed occupancy-rights 
in their lands and could not be ejected. The 
lands in question were asserted by the 
proprietor to be his private lands in which 
both the melouram and kudivaram rights were 
vested in him. He alleged that both by 
custom and contract he was the full proprietor 
and that the tenants had no occupancy-rights 
The defendants, on the other hand, asserted 

that they were part of the public lands of 
the estate held by the ryots with occupancy- 
rights. They were, undoubtedly, known as 
savaram. lands and were described as such in 
the pattas, muchilikas and leases executed 
between the parties. The plaintiff contended 
that the word 'savaram* itself indicated 
his full proprietary right in the land. The 
District Munsif denied this but the District 
Judge ^cepted the interpretation claimed for 
the plaintiff. We are of opinion that on this 
point, the District Munsif was right in 
bolding that the word did pot necessarily 
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import the absence of kudivaram right in the 
caltivating ryot. Wilson’s and Wilkins* 
Glossaries cited by the District Judge are both 
opposed to the interpretation accepted by him. 
Both these learned writers define savaram 
as an allotment of land or of the Government 
revenue derivable from it held by zemindars 
or other Revenue OflScers under the Muham¬ 
madan Government as their personal compen¬ 
sation for services rendered by them. Mr. 
Grant, the author of the Survey of the 
Northern Circars, no doubt, describes it as a 
grant of land. See pages 7 and 155 of Vol. 
II of the Fifth Report of the Parliamentary 
Committee. The word is supposed to have 
the same meaning as NanJcar' in Bengal. The 
latter word is defined by Baden Powell as 
‘money allowance’ (or free land). In Mac¬ 
lean’s Manual of Administration 1893, *5at;a- 
ram* is treated as a grant of land. All that is 
clear, however, is that savaram was compensa- 
lion granted to a zemindar or Revenue Officer 
under the Muhammadan Government. Some* 
times, the zemindar was a descendant of a 
ryot family that enjoyed demesne or private 
lands and remained in possession of them 
after the family ceased to exercise sovereign 
powers, but continued to have rights 

under the Muhammadan rulers. The holder 
was allowed to retain these private lands ae 
compensation for services rendered by him 
to the State and partly al$:o in consideration 
of his being responsible for the collection and 
payment of the State revenue. The private 
laud in his own occupation was itself exempt 
from the payment of any revenue. But the 
zemindar was sometimes a mere renter 
under Government holding his office at its 
pleasure. In such cases, some land was 
sometimes granted to him and exempt¬ 
ed from the payment of any revenue. But 
if no land was available, the grant to the 
zemindar would consist merely of the revenue 
on a portion of the lands for the assessment 
of which the zemindar was responsible to the 
State. This is the view taken both by Wilson 
and Wilkins. The materials available 
for the interpretation of the word do 
nob justify the Judge’s view that 
savaram necessarily conveys the idea of full 
proprietary right in the zemindar. In Second 
Appeals Nos. 994 to 1024 of 1902, relating to 
the same estate, certain savaram lands were 
held nob to be the zemindar's private property. 


In Second Appeals Nos 518 and 519 of 1910 
also, which came up from the same District, 
^savaram' lands were held not to be the same 
as private lands. Mr. Sesbagiri Iyer, the 
learned Vakil for the appellants, contends, that 
the finding of the District Judge against his 
clients is completely vitiated by the Judge’s 
interpretation of the words savaram.' This 
argument is not without foundation. The 
Judge observes: “Starting then with this find¬ 
ing {i. e., that savaram was the actual grant 
of land and not of land revenue), we have to 
see whether the lands claimed now as savaram 
by the appellants were the original lands 
gianted to him by the original Sovereign or 
were so accepted by the permanent Settlement 
or have so loug been treated as savaram as to 
justify their acceptance as original savaram." 
There was, however, no serious dispute 
between the parties before the District 
Mausif that the lands on question were 
designated as 'savaram' in the documents 
relating to them. In appeal, an attempt was 
made to show that in two cases, lands not 
originally described as savaram in the zemin^ 
dar's accounts were so designated in the 
accounts of subsequent years. But these 
variatious were found by the District Judge 
to be easily explicable. The judgment of the 
Appellate Court shows clearly to onr minds 
that the Judge did not fail to address himself 
to the real question between the parties, w., 
whether the evidence was sufficient to establish 
that the zemindar was the owner of both the 
melvaram and the kudivaram in the lands. 
The discussion is not directed to the point 
whether the lands in this suit were proved to 
be sava7'am in ancient times or at the time 
of the permanent Settlement. The Judge 
first shows that savaram lands were treated 
in the accounts of the estate as diiferent from 
the seri or public cultivable lands, that they 
were held by the ryots on rates of rent 
different from the seri lands, and that Govern¬ 
ment, by collecting water rates on saxaiam 
lands from the zemindar, while it levied it from 
the ryots in the case of seri lands, apparently 
treated the former as belonging to the zemin- 
dar. He then refers to evidence showing 
that from the year 1892 the zemindar asserted 
and the ryots admitted that the full proprier 
tary right in the lands belonged to the former. 
He finds that in 1896 and 1897, the zemindar 
let these lan(^s definitely as bis own private 
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lands and that in 1S9S and subseciiiently he 
substituted grain rents for money renis and 
put up the lands for auction to the rj/ofs who 
offered the highest bids of rent. These are 
points directly relating to the question 
whether the knJivaratn right belongs to the 
or to the ryots and have no bearing 
on the identity of the lands witli these 
belonging to the zemindtir ns siivnram in olden 
times. In summing up his conclusions, the 
Judge observes that the plaintiff has proved 
the lands to be private. We are, therefore, of 
opinion that the lower Appellate Court’s in¬ 
correct interpretation of the wordi'ayamm does 
not affect the validity of the finding that 
the lands in question are the zemnidar's private 
lands. 

Another objection taken to the finding 
is, that the pattas of the year 1897, in which 
the lands were let as the private lands of the 
zemindar^ ought not to have been taken into 
consideration, inasmuch as the leases evi¬ 
denced by them were to operate from 1st .Inly 
1893, the beginning of the FitsU year 1308. 
The argument is based on section 185 of the 
Estates Land Act which enacts that,—‘'When 
in any suit or proceeding, it becomes neces¬ 
sary to decide whether any land is the land¬ 
lord’s private land, regard shall be had to 
local custom and to the question whether the 
land was before the Isb day of July 1898 
specifically let as private land and to any 
other evidence that may be produced; but the 
land shall be presumed to be private land 
until the contrary is shown.” We cannot 
accept this contention. The letting took 
place before Ist July 1898 although the 
period of the lease commenced only subse¬ 
quently. It is the date of the contract that is 
material in deciding whether the evidence 
is admissible. The Legislature wished to 
make all contracts made from and after the 
Isb July 1898 inadmissible against the ryots 
on the ground that the proprietors had been 
making attempts to convert public lands into 
their own private lands for sometime before 
the Act was passed. Suppose a zemindar 
made a lease in 1895 for a period of three years 
and at the same time gave a lease to another 
person to come into operation on the expira¬ 
tion of the previous lease, it would be im¬ 
possible to hold that the letting to the second 
lessee was after the Ist July 1898. Such an 
interpretation is not required either by the 


words or the mischief of the statute. See 
Nilmoni Ohnokerhutti v. Bykant Nath Bera (1). 
Mr. Govinda Raghava Aiyar for the respond- 
ent asks us to hold that leases granted after 
Isb July 1S9S are not shut out by the sec¬ 
tion and that it only provides affirmatively 
that lea-ses prior to that date should bo taken 
into account. This is hardly consistent with 
the object of the section, nor is it easy to see 
why there should be any provision to making 
a letting before 1st July 1898 admissible if 
leases both before and after that date were 
regarded as equally admissible. The appel¬ 
lants also contend that subsequent dealings 
after Ist July 1893 ought not to have been 
taken into consideration by the .Judge for any 
purpose. But he was certainly entitled to 
take them into account for deciding whether 
they had not been held as private lands by the 
zemindar for a period of 12 years prior to the 
commencement of the Act. Moreover, it 
cannot be held that when a zemindar has 
proved that he let certain land as private 
land before 1st July 1898, subsequent letting 
of the land in the same character cannot 
be proved to show that it was treated in the 
same manner after July 1898 as in the letting 
previous to July 1898. The Aob does not lay 
down any rule as to all the kinds of evidence 
that may be produced to prove that the land 
in question is private land, and it cannot bo 
held that all evidence subsequent to Isb July 
1898 is shut out altogether. See Akhiu Singh 
V. Jognnnath Prasad Singh (2). 

The third objection to the finding of 
the Appellate Court is that the Judge’s opinion 
that the khats of 1896, which contained a 
statement that the tenants had no occupancy- 
right were not executed by the ryots with 
a kno wledge of the contents of the documents, 
was based by him on his own personal 
knowledge and that he acted illegally in 
importing his own private knowledge in 
deciding the question whether the plaintiffs’ 
witnesses who stated that the ryots had a 
talk over the terms of the khats and raised no 
objection to them, or the defendant’s witnesses 
who denied all knowledge on the part of the 
ryots of the terms, should be believed. There 
13 no doubt that a Judge is not entitled to 
rely on specific facts not proved by the evi- 

(1) 17 C. 466. 

(2) 13 Ind. Oaa. 1. 
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dence in the case but known to him personally 
or otherwise. See Hurpnrshad v. Sheo Dial 
(3) and the cases cited in Ameer Ali and 
Woodroffe on Evidence at pages 115 and 806. 
But, at the same time, it is quite clear that a 
Judge may use, and cannot help using, his 
general knowledge and experience in deter¬ 
mining the credibility of evidence adduced 
before him and applying it to the decision of 
the specific facts in dispute in the case. See 
Thayer’s cases on Evidence, page 10, and Best 
on Evidence, page 176, section 187, where it is 
observed,— But here an important distinction 
must be borne in mind, viz., the difference 
between general information and particular 
personal knowledge.” Wigraore in his Treatise 
on Evidence says (see section 2570 Vol. IV) 
that,—“A juror is entitled to use his know¬ 
ledge of the conditions affecting various kinds 
of values *of land.’ ” The data on which 
legal inference is based are not all proved by 
evidence. Very often, though not always, 
what may be said to be of the nature of a 
major premise has not got to be proved. The 
Judge is entitled to act upon his own know¬ 
ledge of the conditions of society including 
the history of its economical progress. It is 
not necessary to prove that population has 
increased and that there is great demand for 
land on the part of the cultivators now in 
parts of the country while in former times 
land was plentiful and cultivators were 
scarce. The dividing line is not easy to fix 
in all cases. What the Judge has done in 
this case is to use knowledge gained by him 
from his own experience that in 1896 there 
was no such scarcity of land for cultivation 
as to induce ryots to sign any Tnuchilika that 
they might be required to execute. That is 
merely a fact of economical history. The 
Judge has not used his own knowledge as (o 
the conduct either of the particular zemindar 
or of bisor the relations between them 
in any particular case or to fix the exact time 
at which any particular change commenced. 
He does not use bis knowledge of the character 
of any particular individual, which is necessarily 
of a variable kind (see Wigmore, section 2670 
Vol. IV). No doubt, the private knowledge 
used by the Judge related to lands in the 
Nuzvtd Zemindari. But that is really an 
extensive tract of territory and the Judge did 
not import into the judgment any knowledge 
(3) 3 I, A. 269 at p. 282j 26 W. R. 55. 


of the village in question or even specifically 
relating to the Gannavaram Estate in the 
Nuzvid Zemindari. We do not think that the 
Judge over-stepped the boundary line in this 
case. The onus was on the ryots to prove 
that they had no knowledge of the contents of 
the hhats which they executed and the Judge 
was entitled to disbelieve evidence of facts 
which prima facie required strong proof. 
Durga Prasad Singh v. Ram Doyal Ohaudhuri 
(4) does not really help Mr. Sesbagiri Iyer. 
There the Judge was using his know¬ 
ledge of a fact of a specific character, viz.^ 
that landlords were deliberately indncing 
ignorant ryots to sign documents describing 
themselves as temporary lessees, or 

iiaradars. The question whether pressure 
was used in that case undoubtedly required 
to be proved by evidence relating to the 
execution of the particular document. In 
Hurpurshad v. Sheo DyaliS)^ the Privy Council 
merely held that a Judge cannot use his 
knowledge of the character of a particular 
witness in deciding as to his credibility 

The objection taken to the finding of 
the District Judge on the question whether 
the zemindar is entitled to both the varams 
in the lands mast, therefore, be held to be 
nntenable and the second appeals must be 
dismissed with costs. 

Sadasiva Aitar, J.—The facts of the ossa 
have been fully set out in the judgment jnst 
now delivered by my learned brother and I 
need not repeat tliem. As two of the ques¬ 
tions involved in the case are of some import¬ 
ance, I think it is not inappropriate to add a 
judgment of my own. As regards the mean¬ 
ing of the word savaram, this word, like serif 
Jeroyati and similar words, seems to have 
different meanings in different parts of the 
country bat, so far as this Presidency is 
concerned, the opinion of Mr. Grant, Dr. 
Maclean, Baden-Powell and of Sir G. S. 
Forbes seems to be that the word *8avaram\ 
when applied to a land in a zemindari tract, 
indicates nsually that the land itself, both 
melvaram and kudivaram, belongs to the 
zemindar free from any obligation to pay 
revenue to Government on the extent of such 
land. I do not say that in consequence of a 
land being known as savaram it should be 
presumed to belong (both melavaram and 
kudivaram) to the zemindar but I think that 

(4)38 C. lo3j 10 Ind. Caa. 955. 
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Oonrta may presume auoh laud to be of the 
above character. The learned Dietriot Jud^e 
in this case seems to have put the presumption 
rather too strongly, but othersvise his judg* 
meu(, whioh has gone very carefully into the 
evidence, seems to be not open to criticism. 

As regards the other important question 
as to how far a Judge could use his own 
knowledge when arriving at a conclusion on 
the evidence adduced before him. tlie authori* 
ties are by no means clear. In the case of 
HurpursJiad v. Sheo Dyal (3), the Judge in the 
lower Court imported into the case his own 
knowledge of the fact that the family of the 
parties had recognised the division which one 
Chandan had made prior to his demise though 
there was no evidence let in about such 
recognition by the family. Their Lordships 
of the Privy Council held that this ought 
nob to be done as the Judge's knowledge might 
have depended on mere rumour or hearsay. 
Their Lordships in the next sentence (page 
286) state:—**But even if the Commissioner’s 
stateraeub of facts from his own knowledge be 
taken as evidence ”—this shows that their 
Lordships did not Bnally decide that if the 
Judge's knowledge -was not based iipon mere 
rumour or hearsay bub was the impression 
made directly on bis own senses and if such 
knowledge had been communicated to the 
parties for criticism and comment, such 
knowledge could not be used by him in 
arriving at a conclusion on the evidence before 
him. In Lakmidas Khushal v. Bhaiji Khushal 
(5), a Subordinate Judge decided the suit 
after local inspection in which he found that 
a passage for rain-water spoken to by the 
plaintiff’s witnesses as existing did not really 
exist. It was contended before the High 
Court that the Subordinate Judge acted 
illegally in importing his knowledge obtained 
at the local inspection in deciding the case 
and the appellant's Vakil relied on the oft- 
quoted and as often misunderstood case of 
Kessowji fssur v. Qreit Indian Peninsular 
Railway Company ?6). But one of the learned 
Judges (Obandavakar, J.) easily distinguished 
that case on the ground that all that the 
Privy Council decided was that the learned 
High Court Judge’s personal knowledge ob¬ 
tained on an inspection of the locality on a 

(5) 35 B. 3175 10 Ind. Cas. 914; 33 Bom. L. E. 313. 

(.6) 31 B. 381; 11 0. W. N. 721; 6 C. L. J. 6; 4 A. L. 
J. 401; 2 M. L. T. 435; 9 B. L. K, 671; 17 M. L. J. 347. 
84 1. A. 115. 


different day amidst possibly different sur- 
roundiugs was no safe criforion in docidiiu 
the question in issue in tliat particular cise. 
The learned Judge (Chandavavkar, J.) in 
Lahmulns Khushal v. Bhaiii Khu^hnl (5) 
clearly held that the Subordinate Judge 
did not act illegally in using his knowledge 
of the non-existence of the rain water 
passage in deciding the case before him. In 
Bourne v. Swanky Edgar. Ltd. (7), Farwell, J., 
said that two classe.s of cases must be distin¬ 
guished in these matters and while in one 
class of cases the, Judge’s direct knowledge 
can be used only for the purposes of enabling 
him to understand the questions that are 
being raised, to follow tlie evidence and to 
apply the evidence, there are cases of a 
different kind where it is the eyesight 
of the Judge that is practically the 
ultimate test. In cases of infringtnent of 
patent rights or infringraent of trade¬ 
marks and in cases of ‘passing off’ the 
defendant’s goods as plaintiff’s, the Judge 
has mostly to rely upon the evidence of his 
own senses. As regards the demeanour of 
witnesses, the Judge has to depend upon 
the knowledge and the impression brought 
to his mind by his eyes and ears. Even 
as regards the credibility of witnesses, let 
us suppose that a person known to the 
Judge as of the highest character is pro¬ 
duced as a witness before the Judge. Is 
it possible for him to pub out of his mind 
his knowledge of the character of the wit¬ 
ness in coming to a conclusion upon the 
evidence? It is simply asking the Judge to 
perform an impossible feat. As to using 
the observations made by the Judge at a 
local inspection merely to understand tho 
evidence, I shall here quote the remarks of 
Bissel, J. in an American case,—“VVe are 
very frank to say we do not appreciate the 
refined distinction which is drawn by some 
authorities wherein it is held that the 
Jury are not at liberty to regard what 
they have seen as evidence in the ease but 
must utterly reject it otherwise than as an 
aid to the understanding of the testimony 
offered. The folly of it is apparent from 
the constitution of the human mind and the 
well known processes by which Juries arrive 
at conclusions. If a dozen witnesses should 

(7) (1903) 1 Ch. D. 211 at p. 225; 72 L.J. Ch. 168; 51 
W. E. 213; 87 L. T. 589j 19 T. L. R. 59; 20 R. P. C. 105, 
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testify that thera was no window on the 
north side of the house from which one 
had sworn that he had viewed the affray 
and the Jurors on view should see the 
window, all lawyers would know that it 
would be futile in the argument to insist 
on tlie Jury that their verdict must be 
based on the non-existence of the window 
since the point had been sustained by a vast 
preponderance in the number of wit¬ 
nesses (II Colo. App. 41.) I know that 
there are old dicta to the effect that a 
Judge should decide only on the evidence 
before him and should not at all use his 
private knowledge. Wigraore refers (para¬ 
graph 2569, note 2) to a case in Henry 
IV s time where the Judge allowed a 
prisoner to be convicted on the evidencs but 
got a pardon for him from the King be¬ 
cause the Judge knew of bis personal know¬ 
ledge that the accused was not guilty. This 
shows the absurd lengths to which the 
doctrine of not using personal knowledge in 
coming to a conclusion in the case could 
be^ carried and why it is that there is some 
agitation now in this country for village 
panchayets to be constituted as Judges so 
that they might use their own knowledge 
of the facts of the case and the character 
of witnesses to come to conclusions on facta. 

I do not, of course, wish to restore the 
days of Mariada Raman orHaroun-al-Raschid 
but a Judge must be allowed to use even 
his knowledge of concrete private facts, 
provided be mentions his knowledge to the 
parties and they do not object to his 
deciding the case and he must be allowed, 
of course, to use his knowledge of general 
or public facts, historical, scientific, political 
and otherwise in coming to his conclusions. 

Let us take the case of a witness who 
belongs to a bill tribe which is known to the 
Judge by his past experience as a Revenue 
Officer as consisting of persons who are 
generally incapable of telling complicated 
lies. Is not the Juoge entitled to use his said 
knowledge in arriving at a conclusion on the 
evidence of that witness? Judges and Juries 
do use and, it seems to me, are entitled to 
use their general past experience of men 
and things in arriving at conclnsions of 
fact and such experience is not only not 
considered as a disqualification but is a 
very uecese^ry qualification for comiog^ to 
sound conclusions of fact. I know that 


tl9l2 

English Judges have laid down in some 
cases the rule as to the using of the Judge’s 
own knowledge in coming to conclusions 
upon the evidence rather too strictly. [See. 
London Omnibus Company Ltd. v. Lavel (8)]. 
But, with great respect, I am inclined to 
think that the only restriction which can 
be imposed upon the Judge is that he should 
not import knowledge obtained by mere 
rumour or hearsay of concrete facts con¬ 
nected with that particular case before him 
for arriving at a conclusion. When a 
Judge is supposed to be reliable enongh to 
come to a conclusion on the evidence of facts 
deposed to before him as seen or heard 
by witnesses, it is surely anomalous and 
even startling to hold that he cannot be 
relied on to use impartially the facts 
directly seen and heard by himself. The 
only result of thus holding wonld be that 
Judges would be induced to take some 
formal evidence of the same facts from 
much less reliable sources than chem- 
selves and to omit all mention of their 
own knowledge in their judgments and 
this coarse cannot be held as conducive to 
a satisfactory decision of the cases when 
they come up on appeal before the Appellate 
Court. 

When a proposition of fact has to be 
established before a judicial tribunal, there 
are two principal heads under which the 
modes of presentation of the evidentiary 
facts fall. “The first is by the presenta¬ 
tion of the thing itself as to which per- 
snasion is desired” (Wigmore, section 24) 
and this mode is called immediate or direct 
real evidence {Pratyaksha pramana), in 
cases of contempt of Court, committed in 
the presence of a tribanal, “it has direct real 
evidence of the fact.” “The thing which 
is the source of the evidence is present to 
the senses of the tribanal.” This first 
and best mode of proof (called Pratyaksha 
in Sanskrit) is sometimes rather pedanti¬ 
cally called Autoptic preference’ in English. 
When a Jndge sees the demeanour of a 
witness or observes that a witness is blind 
or deaf or a prosecutrix who complains of 
rape is a brazen muscular woman or that 
an accused charged with ronning away 
from custody is a lame man, it is surely 

(8) (19U) I Ch. D. 135; 70 h. J. Ch. 17; 83 Ii. T, 
453i 17 T. L. R. 61} 18 E.P. 0. 74. 
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open to him to use suoh direct kiiowledgre 
iu ooming to his conclusions as to the 
rights and wrongs of the parties before 
him without having these facts proved by 
the statements of others as witnesses. The 
second principal head of proof (inference or 

falls under two sub-heads, 

(а) the evidence given by a human 
being heard or read by the tribunal and 
called testimonial or direct evidence and 

(б) other connected facta called circumstantial 
or indirect evidence (see Starkie 1-13). 

When a tribunal knows a fact by direct 
real evidence, that fact is necessarily es¬ 
tablished much more satisfactorily than by 
the other kinds of evidence. It may be 
necessary to provide that when a fact is 
known to the Judge in this way, he should 
make a note of it in writing during the 
course of the trial and read it out to the 
parties so that the parties might be aware 
that the Court has knowledge of that fact 
and so that arguments and comments might 
be based and explanations offered by both 
sides on such fact so stated by the Judge 
as known to lurn before the Judge decides 
on the rights and liabilities of the parties. 
This is the principle of the rule enunciated 
in some Indian oases that the Judge who 
has made a local inspection should place on 
record the evidence and impressions gathered 
by him. [See Bat Kiskori Ohose v. Kumudini 
Kanta Ghose (9)]. In England and 
America, Juries are mostly the Judges of 
fact and the Juries are presumed nob to 
be able to arrive at proper conclusions 
without a pretty exhaustive summing up 
of the evidence by the Judge. Further, if 
one of the Jurors has previous private 
knowledge of a fact, the others might not 
know it. Hence, there is the rule that 
that juror must testify as witness in the 
case though his said private knowledge 
and his having testified as a witness do 
not make him incompetent to sit on the 
Jury as one of the judges of facts, as his 
knowledge after he gives his evidence is 
commented upon by the Judge in his sum¬ 
ming up. The system of trial by Juries, 
who are returned “of the Ticinage whence 
the cause of action ariseth”, was originally 
based on the circumstance that the law 

(0) 15 C. L. J. 138j 14 Ind. Cua. 377. 


supposeth them hence to have sulTiuiotit 
knowledge to try the matter in isnuo though 
no evidence wero given on either side in 
Court.” If such evidence of witrie.HSGS is 
given, the Jury “may have evidorico from 
their own personal knowledge by which they 
may bo assured and soniotiraes are that 
what is deposed in Court is absolutely 
false” and “the Jury may know tho wit¬ 
nesses to be stigmatized and infamoue.” 
(Vaughan, C. J., in Bushell’s case 1G70). 
But between 1G50 and 1700, the necessity 
of controlling the Jury in some farther 
way under the changed and changing 
conditions of society was felt and hence, 
the Judges who were guided by such 
motives gradually laid down a new rule. 
From 1702 the new rule had been establish¬ 
ed that a Juror should give evidence and 
be subjected to the test of cross-examina¬ 
tion before he could use the facts in his 
own direct knowledge and communicate 
them to his fellow-Jnrors, if those facts 
are not hiotorious’ or unquestioned’ facts or 
facts deducible from the common fund of 
experience and knowledge of which anybody 
could, reasonably, take ‘notice’ without proof 
and are not “matters of mere private interest.” 

If a Judge lias knowledge of some particular 
concrete fact, which is a matter of mere 
‘private interest’ peculiar to the particular 
case before him, which fact is not an exisbiog 
natural fact (of relative permanence like the 
existence of a stream or a tree) but one that 
has already happened and which fact is a 
matter of strong controversy between the 
parties, he should, no doubt, retire from the 
case as Judge so 'as to be able to give his 
evidence for one side or the other before 
another Judge. But where a Judge has no 
personal or pecuniary interest in a case and 
merely use? bis knowledge of human nature 
or his geneiai opinion of large classes of 
people based on his previous experience or 
the testimony of his own senses in respect of 
things and persons observed by him in the 
course of the proceedings before him after he 
had given notice bo the parties (or even out¬ 
side the proceedings, provided he meubions 
such knowledge to the parties), I do not see 
how he could be prevented (except by asking 
him to do the impossible feat of forgetting 
everything and even not to be led sub-con- 
sciously by facts within his knowledge) from 
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using such knowledge. I cannot even bring 
myself to understand why he should be 
so prevented, especially if he has special 
ttchnical learning, knowledge and general 
information which gives him very useful 
materials for arriving at a proper conclusion. 
A Judge is appointed presumably for the 
reason that his learning, impartiality and 
trained powers of observation are superior 
to and more reliable than the average learning, 
etc., of the litigants and witnesses before him. 
In systems of law where the Judge has very 
little to do with findings on facts, a Judge 
might be made merely to sum up the 
evidence before him impartially (without 

asking the Jury to consider what he knows) 

and leave it to the Jury to come to their own 
conclusions. But where, (as in India in 
all Civil cases and most Criminal cases), 
the Judge is a Judge of both facts and law, 
u IS impossible to ask him not to use his 
knowledge of particular classes of people, 
and other like circumstances when arriving 
at a conclusion on facts. Of course, if an 
Appellate Court finds that a lower Court has 
unduly pressed such general knowledge (say, 

genuineness of an 
unregistered document because it was executed 
in a town notorious for forgeries or because 
the writer was of a particular caste or profes¬ 
sion), the appellate tribunal would use its 
own presumably sounder knowledge of bumaa 
nature to set right the inferior Court and 

give advice to the lower Court nob to be led 

too much away by such considerations. It has 
been sometimes laid down that a Judge must 
as Judge ignore what he knows as a private 
man and he may have to ignore” as a 
private man what he knows as Judge. I 
respectfully dissent from such observations. 
In some old cases (collected in foot-note 4 in 
Wigmore, para. 2569), it was held that the 
Judge’s personal knowledge of a witness’s lack 
of credit should not be used. In a later case, 
however, the trial Judge’s “great familiarity 
with that porlion of the state” was considered 
as a ground for not reversing his judgment 
and a Judge’s personal knowledge of the 
services of a CounseKobtained as Judge sitting 
in the previous case) was allowed to be used by 

the Judge in fixing the remuneration of that 

Counsel in an action brought by the Counsel 
for such services. I think the only practical 
rule which can be laid down iu these cases 
as that if a Judge knows of his own knowledge 


as an individual observer of a past relevent 
concrete private incident and that fact cannot 
be subjected to clear proof at the time of 
trial (such as a person’s colour, resemblance 
of features, appearance, behaviour, chemical 
experiments on the present ondition of the 
object) and if the truth of such incident is 
contested between the parties, he should 
mention his private knowledge of such 
incident to the parties and he should refuse 
to bo the Judge in that case, unless both the 
parties, after he so mentions to them his 
said personal knowledge of that particnlar 
incident, state that they have no objection 
to his continuing as Judge. That the Judge 
was competent to give evidence in the 
witness-box and to subject himself to cross- 
examination and then to decide the case 
was the old rule but this has been dia- 
countenanced for obvious reasons in modern 
times and, in ray opinion, should not be 
allowed. All that can be permitted is that 
the Judge’s personal knowledge should (as 
in cases of proceedings for contempt) be 
recorded and be allowed to be commented 
upon in a moderate manner. In the case 
of concrete particular facts, the Judge who 
uses bis own knowledge should only be obliged 
to state whether he knows it by direct know¬ 
ledge or by rumour or hearsay and should not 
be subjected to cross-examination. General 
knowledge of the tenures in a particular area 
or of the character of certain populations as 
also direct knowledge gained by his own 
senses and mind-—it is impossible to prohibit 
the Judge from using such knowledge in 
drawing inferences from the evidence before 
him and in coming to conclusions as to the 
rights of parties before him. In the present 
case, the learned Judge has not gone further 
than using the general knowledge which he 
had acquired as a past Revenue OflBcer and 
as a Revenue Court of experience in the 
course of the performance of his duties in 
zemindari tracts; and I hold that he was 
entitled to use such knowledge in coming to a 
cODclusioo on the facts after the consideration 
of the evidence let in in this case. One other 
short point has to be noticed, viz,^ whether 
the leases granted after 1st July 1898 are 
wholly shut out as evidence by section 185 
of the Estates Land Act. I am inclined to 
hold that they are so shut out if sought to 
be used for the purposes of proving the 
character of the tenure of the land and eveii 
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if Buoh leases are soaght to be proved merely 
in order to show that a land was treated in 
the same manner after July 1898 as before 
July 1898. I agree, however, with my 
learned brother that leases granted before 1st 
July 1898, though they were tooomeinto 
force only after let July 1898, are admissible 
in evidence and in the result, I agree that 
these second appeals should be dismissed with 
costs. 

Appeals dismissed. 


CALCUTTA HIUH COURT. 
Miscellaneous Civil Appeal No. 423 ok 1911 
AND Civil Role No. 4896 ok 1911, 
August 2 ?, 1912. 

Present : —Sir Asbutosh Mookerjee, Kt., Judge, 
aud Mr. Justice Beacbcroft, 

SITO MAHTON and otbbrs—Defendants 

—Appellants 

rersMS 

F. F. CHRISTIBN—Plaintiff— 

Respondent. 

Injunction, temporary—Order to furnish security and 
submit accounts — Appeal—Civil Procedure Code {Act T 
O/I 0 O 8 ), ss. 9*1 C^), 115, O. XXXIX, r. 1, O. XLIII, r. 1, 

cl, {rj—Interlocutory order for ends of justice—Revi¬ 
sion. 

In a suib for ejeotmeat, the plainbift prayed for 
the issue of a temporary injauotiou restraining the 
defendant from working mica mines on the dis¬ 
puted property. The Court ordered the defen. 
dant to furnish security to the extent of Rs. 5,000 
and submit accounts every week. An appeal was 
filed against that order. Subsequently, the Court 
directed the issue of an injunction as the security 
and the accounts had not been furnished. No appeal 
was preferred against this order: 

Held, (1) that the order appealed against did not 
grant a temporary injunction nor did it stay and 
prevent the wasting of the property; that it was not 
an order contemplated by rule 1 of Order XXXIX, 
and that, therefore, it was not appealable under clause 
(r) of rule 1 of Order XLIII; 

(2) that the order was made under clause 
(e) of section 94 of the Civil Procedure Code for 
the ends of justice, and that the High Court should 
not seb it aside under section 115. 

Appeal from the order of the Sub-Judge of 
Hazaribagb, dated August 12th, 1911. 

Baba Khetra Mohan Sen, for the Appel¬ 
lants. ^ T 7 ' 

Babas Dwarka ^ath Ohakravarti and Laut 

Mohan Mukheriec, for the Respondent. 


3C1 


JUDGMENT.—The respondent instituted 
a suit for ejeotraent against the appellants 

on the lObli December 1910. On the lltli 
B’ebniary 1911, he prayed for the issue of 
a temporary injunction restraining the de¬ 
fendants from working tbs mica mines on 
the disputed property and raising mica 
therefrom. The application for injunction 
was opposed by the defendants. The Court 
thereupon directed that the matter be taken 
up on the 12th August. On that date, an 
order was made in these terms,—“The plaint¬ 
iff has brought a suit for ejectment. The 
defendant alleges himself to be a lessee of 
a mica mine. The plaintiff is afraid that the 
defendant will appropriate a major quantity 
of the mica in the mine and thus prejudice 
the plaintiff seriously. Notice has been 
served on the other side to show cause why 
he should nob be prevented fiora working in 
the mica mines. Ordered that the defend¬ 
ant do furnish .security to the extent of 
Rs. 5,000 and submit accounts of the monies 
appropriated every week from the date of 
the application for injunction. Date is fixed 
for 6th September.” 

The present appeal is directed against this 
order. The appellants also moved this Court 
on the 25th August 1911 and prayed for a 
Rule upon the plaintiff to show cause why the 
order in question should not be set aside. 
The Court granted a Rule and directed fur¬ 
ther proceedings to be stayed ad interim. 
Before this order was communicated to the 
Court below, on the 7th B'ebruary 1911, the 
Subordinate Judge directed the issue of an 
injunction ina.smuch as the security and the 
accounts had not been furnished within the 
date specified. No appeal, however, has 
been preferred against the order of the 7th 
September. 

On behalf of the respondent, a preliminary 
objection has been taken to the competency 
of this appeal on the ground that it is not an 
order under rule 1 of Order XXXIX of the 
Code and is, consequently, not appealable 
under clause (r) of rule 1 of Order XLIII. In 
our opinion, this contention is well founded 
and must prevail. 

Rule 1 of Order XXXIX provides that 
where in any suit it is proved by affidavit 
or otherwise that any property in dispute 
in the suit is in danger of being wasted, the 
Court may, by order, grant a temporary 
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injunction to restrain such act or make such 
other order for the purpose of staying: and 
presenting the wasting of the property, as 
tlie Court thinks fit, until the disposal of the 
suit or until further orders. It is not dis¬ 
puted that the order in question does not 
grant a temporary injunction; nor can it be 
contended that the order stays and prevents 
the wasting of the property. Inspite of the 
order, the defendants were entitled to work 
the mine. They were merely called upon 
to furnish security and submit periodical 
accounts. The order in question is clearly 
one not contempleted by rule 1 of Order 
XXXIX. The appeal is, therefore, incom¬ 
petent and must be dismissed with costs. 
We assess the hearing fee at two gold mohurs. 

We have been invited, however, to set 
aside the order in the exercise of our re- 
visional jurisdiction. But there is obviously 
no ground for such interference. The order 
was made under clause (e) of section 94 of 
the Code, which authorises the Court, in 
order to prevent the ends of justice from 
being defeated, to make such interlocutory 
orders as may appear to the Court to be just 
and convenient. This Rule must,coD.seqaently, 
be discharged but there will be no separate 
order for costs. 

As the trial of the case has been delayed 
for nearly two years by reason of the appli¬ 
cation for injunction and the order therein, 
the records will be returned without delay 
to the Court below so that the hearing may 
be expedited. 

Appeal dismissed; Rule discharged. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 672 of 1912. 
November 13, 1912, 

Present: —Sir Arthur Reid, Kt., Chief Judge. 
SHER MUHAMMAD —Dependant- 

Appellant 

versus 

NIKEA MAL—Plaintiff—Respondent. 

Mortgage—Refusal to deliver possession—Suit for 
mortgage.ino7icy and interest—Evidence Act (I of 1872), 

s. 92 (Z) (A)—Registered contract-Admissibillitu of 

oral evidence. 

The refusal by a mortgagor to deliver possession 
gives tlie mortgagee the right to sue for the mortgage- 
money and interest. ^ 


Hira Lai V. Qhasitu, 16 A. 318; A. W. N. (1894) 107, 
compared. 

Soman Mull r. Kanh Ctuindy 15 P. R. 1870; Qulam 
Husain 7, Mehtfihy 57 P. R. 1873; Qian SingK v. Mohan 
Singh, 127 P. R. 1831, distinguished. 

Oral evidence of modifications of a registered oon- 
ract is inadmissible. 

Second appeal from the order of the 
Divisional Judge, Amritsar Division, dated 
the 30th January 1912, modifying that of 
the Munsif, Ist class, Amritsar, dated the 
27th April 1911, decreeing the claim. 

Khawaja Zia^ud Din, for the Appellant. 

Lala Dharm Das Suri, for the Respondent. 

JUDGrMBNr.—The only points of all 
those taken which h.iveany force are that 
there was no finding by the lower Appellate 
Court that refusal by the appellant to 
deliver po.ssession bad not been proved, and 
that the lower Appellate Court had 
misdescribed the mortgage-deed. 

The first point is met by the pleadings in 
which it was alleged and not denied that 
delivery of possession had been refused and 
the second point is immaterial having regard 
to the refusal to deliver. 

The mortgage was not a simple mortgage, 
but refusal to deliver possession gives the 
mortgagee the right to sue for the mort- 
gage-money and interest. Of. Hira Lai 
v. Qhasitu (1) and Ghose on Mortgage, 
Edition 4, p. 278. Soman Mull v. Ranh 
Chand (2), Oulam Husain v. Mehtab (3) 
and Gian Singh v, Mohan Singh (4) do not 
apply to the facts of this case. Permission 
to withdraw the suit and file a fresh suit was 
obtained from the Small Cause Court, in 
which the previous suit, relied on as a bar 
to the present suit, was filed and oral 
evidence of modifications of the registered 
contract was rightly excluded, section 92 
(3) of the Evidence Act being clearly in¬ 
applicable and section 92 (4) being speci¬ 
fically inapplicable to registered contracts. 
The appeal fails and is dismissed with costs. 

Appeal dismissed. 

(1) 16 A. 318; A. -W. N. (1894) 104. 

(2) 15 P. R. 1870. 

(3) 57 P. R. 1873. 

(4) 127 P. R. 1881, 
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NAGPUR JUDIOIAL COMMISSIONER'S 

COURT. 

PiB3T Civil Appeal No. 3 op 1910. 
March 30, 1912. 

Pre^tjni:—“Mr. Bafctoa, A. J. C. 

SUR ATSINGH—A ppellant 


tersus 

BA.Ll)EO— Respondent. 

Evidence Act (I of \S72i,ii.\n-Po^{Hon of nclivo 

confidcncc^E.vpcncnccd nmkhtiur oj i,ict'i>cncnccd 
tjofutg man ^Biinicn of proof—Allotjation of bonauu 

transaction —Practice —Pcirtij icaitiiuj to be jyroduced m 

witness by opposite party. 

Where the affairs of ail inexpononuod young man, 
who has just come into possession of his property, 
are managed by an experienced ynukhtiar, the latter 
stands in a position of active conlideuco to the 
former within the meaning of section 111 of the Lvi- 


douce Act. . , . 

Whore a sale to a person in a position of acti'C 

contidenco to the vendor is impugned on the grouiul 

that the vendor intended the sale-deed to be a bemuni 

document, the rule in section Ul as to burden of proot 

applies and it is for the vendee to prove that the trun- 

saction was for considerution and n-as outcrod into in 

good faith. ,, 

Moonshee Buzloor Ruheem V. Shum^oonnissa Buynn, 

XI M. I. A. 551; 8 W. R. I.P.U.) 3 followed. . 

A party knowing the facts of his case peiaoi }, 
should appear as his own witness and not wait to bo 

produced as a witness by the opposite party. 

First appeal, against the decree of 
District Judge, Nagpur, dated the 15th 

October 1909. , ,.r it r> 

Messrs. P. S. Kotwal and Madho Rao 


Fadhye, for the Appellant. 

Mr. F. W. Dillon, Sir B. K. Bose, Rao 
Bahadur Bapu Bao Dada and Mr. M. B. 

Kinkhede, for the Respondent. 

FACTS._Surafcsing sued to recover posses¬ 

sion of landed property sold by his father 
Hanuman to the defendant Baldeo, on the 
ground that Baldeo was Hanuman’s muhhtiar 
and induced Hanuman, who was of weak 
intellect, to execute the deed of sale m 
Baldeo’s favour by falsely representing to 
him that it was necessary to execute a henami 
aale-deed in order to protect the property. 
The defence was that the sale was genuine 
and that full consideration had been paid as 


stated in the deed. 


JUDGMENT.—A great part of the argu¬ 
ments in this Court has been devoted to 
the question of the burden of proof. The 
grounds on which it is argued that the 
burden of proving consideration lay on the 
defendant are two-fold, firstly, that Hanuman 
•was of weak intellect, an imbecile, and, 



soeondlu, that tlie defendant was in a position 
of active confidence towards lltinninan witliin 
tlio moaning of section 111 of tlio Evidonco 
Act. It was for tlie plaintilT ro prove these 
circumstances. The Ul.strict Judge Inis liold 
that the plaintiff has failed tj prove that 
Hanuman was an imbecile or of weak 
intellect, and I entirely agreo with liira. 
His reasons are given in paragraph 6 of 
his judgment. It would, in my opinion, be 
impossible to hold otherwise in face of the 
evidence of the plaintilT’.s own witnes.ses. 
For instance, the 12oli witne.s.s, Vitlioba, says 
Hauurnari was a person of ordinary in¬ 
telligence, like the witness himself. 

It is ail admitted fact that the defendant 
was Hanuraan’s mukhti-ir, though it is not 
admitted that he did anything more than 
Court work for him. It is clear from the 
defendant’s own written statement and 
evidence hs 9fh witness for plaintiff that 
defendant did a great deal for Hanuman as 
his viukhtiar. Hanuman was a young man 
who had just come into his property and 
Baldeo was a man of experience who had 
also been the mtikhtiar of Hanuman’s pre- 
decessor-iu-title, Musimmat Latkan Bai. 
No Indian cases of exactly a similar kind 
have been cited, nor have I been able to 
find such cases, but I have no hesitation iu 
saying that Baldeo stood towards Hanuman 
in a position of active confidence, just as 
much as a Solicitor or Barrister. I would note 
here that a sale to a Solicitor is not 
necessarily invalidated by reason of the con¬ 
sideration having in part consisted of costs 
already incurred, though the fact of the 
client being indebted to the Solicitor is an 
unfavourable feature, on account of the 
additional influence it must necessarily have 
created {vide cases cited at page 41 of Dart 
on the Law of Vendors and Purchasers, 7th 
Edition). Similar considerations appear to 
me to apply in this case and, if section 111 
of the Evidence Act applies, it is for the 
defendant to prove the fairness of the 
transaction, which on the pleadings ..means 
that it was for consideration. 

An ingenious argument has been pub 
forward on behalf of the respondeat, namely, 
that section 111 of the Evidence Act is nob 
applicable when, as here, the persons im¬ 
pugning the transactiou do so on the 
ground that it was a uomiuai transaction, 
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and nofc on the ground that the executant 
was induced to believe that he was executing 
a genuine document for consideration 
whereas in fact there was no consideration. 
It is argued that when it is admitted that 
the executant knew that the document was 
not for consideration and not intended to 
take effect, the question of the fairness of 
the transaction does not arise, but only the 
question of the reality of the transaction, 
and that it lies on the person who alleges 
its unreality to prove it, and that the 
circumstances necessary for the application 
of section 111 do not exist. It appears to 
me that this argument, though ingenious, is 
fallacious. Here the defendant asserts that 
the salo'deed was in good faith, that is to 
say, for consideration, while the plaintiff 
says that it was not for consideration. The 
good faith of the transaction is certainly in 
question, and once it is established that the 
defendant was in a position of active 
confidence towards Hanuman, the section 
applies. The good faith of the transaction 
means the good faith of the whole transac* 
tioD, that is to say, that the transaction was 
entered into in good faitb by both the parties. 
A henami transaction may, as between the 
parties to it, be entered into in good faith just 
as much as any other transaction, and if, as the 
plaintiff alleges, the transaction was in fraud 
of Hanuman, the method of carrying out the 
fraud is of no importance as regards this 
provision of the law, whether it was by 
inducing him to execute !a document which 
he believed to be genuine, or whether it was 
by inducing him to execute a document 
which he intended to be a henami document 
while the defendant intended to use it as 
a real transfer. I hold that section 111 is 
applicable. 1 am confirmed in this view by 
the ruling in Moonshee Tiuzloor Ruheem v. 
Shumsoonissa Begum (1), where it was 
alleged by the person impugning the tran¬ 
saction that it was henami. On the other 
hand, the defendant is entitled to take 
advantage of anything in the plaintiff's 
pleadings and evidence which supports his 
case, and if the plaintiff positively asserts 
that the fraud was committed in a particular 
way, and the story as told is improbable, 
the defendant is entitled to ask the Court 
to take that improbability into consideration 

(1) 11 M. I. A. 551i 8 W.IR. (P. C.) 3. 


in weighing the evidence. Moreover, though 
it lies on the defendant to prove that the 
transaction was hona Hie, if the plaintiff 
seeks to gain any particular advantage 
from the fraud having been committed in a 
particular w.ay, the plaintiff would, to gain 
that advantage, have to prove that the fraud 
was committed in that particular way before 
he could obtain that particular advantage. 
Thus, if the suit were time-barred if the 
fraud were of an ordinary nature, and not 
time-barred if Hanuman executed a henami 
deed, then it would lie on the plaintiff to 
prove that the deed was intended by Hanu- 
man to be henami. 

[After reviewing the evidence, the judg¬ 
ment proceeds :—] 

I quite disbelieve the story of the transac¬ 
tion being believed by Hanuman to be 
nominal, and I agree with the District 
Judge that Baldeo has proved the payment 
of consideration by as good evidence as 
it was likely he conld get after such a lapse 
of time. 

1 cannot ignore Baldeo's own evidence as 
9th witness for the plaintiff. It has its 
unsatisfactory features but, on the whole, it is 
good evidence. Baldeo, I regret to remark, 
was examined as a witness for his adversary 
instead of for himself. This practice, which, 
I am sorry to say is nob dying such a quick 
death as it should, considering the frequent 
criticisms of this Court, is bound to result in 
the evidence being recorded in an unsatis¬ 
factory manner. 

It is clear that Baldeo did use his iufluencd 
to induce Hanuman to sell his Central Pro¬ 
vinces property to him, but the inffnence 
took the form of inducing him to sell to 
Baldeo rather than to some one else, Baliram. 
1 can see nothing improper in this since 
Baldeo thus made sure of being paid what 
was owed him. 

1 agree with the District Judge that the 
respondent has sustained the burden of 
proving that the sale-deed was executed in 
good faith, and for consideration, and I 
dismiss the appeal with costs. 

Appeal dismissed. 
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UTTAM 8IMQH V. UIRA. 

PUNJAB CHIEP COURT. 

Second Civil Appeal No. *225 of 1912. 
November 9» 1912. 

Presenti —Sir Arthur Reid, Kt., Chief Jadge. 
UTTAM SINGH—Plaintiff—Apphllanc 

versus 

HIRA AND OTHERS — DEFENDANTS — 

Respondents. 

Civil Procedure Code (Act V of 1008), s. 11 Res 

1 ;dicata-*Sit»f/or posscss/oa—D(?rcMC0 of adoption set 
up^Finditig that adoption not established—Subsequent 

suit by alleged adopted son. 

A. sued B., C. anti D. for possession of land mort- 
eaged to C. by one E. Tho defence set up, inter aha 
was that B. had been adopted b)' E. The Court found 
the adoption not established and decreed tho claim. 
B. thereupon sued C. and D. for possession on tho 
gronnd that he was the adopted son of E.: 

Held, that tho suit was barred by section 11 ot tho 
Civil Procedure Code, as in the previous suit tho ques¬ 
tion of adoption was directly and substantially m 
issue between A. and B. and in that snit there was a 
real adjudication of tho question of title as between 

the parties. , , tt' 

Zaman Ali v. Manji, 60 P. R. 1894 and Labhu v. Hira 

Singh, 41 P. R. 1899, distinguished. 

Second appeal from the order of the Addi- 
tional Divisional Judge, Ambala Division, a 
Lodhiana, dated the 18th November 1911, 
reversing that of the Subordinate Judge, 
Ambala, dated the 30bh June 1911, decree¬ 
ing plaintiff’s claim. 

Mr. Vaulat Bam, for Mr. Devi Dial, for the 
Appellaut. 

Mr. Roshan Lai, for the Respondents. 

JUDGMENT.—The following is the 
pedigree of the parties; — 

JAM, 


Lakha Singh. Slasta, ilutsaddi, Jaimal, 

plaintiff, plaintiff, I 



trtbam Singh. Charat Singh. Dowa. 

On the 3rd November 1910, the defendanis- 

respondents, bods of Masta and Mutaaddi, 
sued Uttam Singh, Oharab Singh and Dewa 
for possession of 6 bighas, being 2/3rd8 of 
9 bighae, mortgaged by Lakha Singh to 
Charat Singh shortly before Lakha’s death. 
The defences set up were (1) that Lakha had 
adopted Uttam and that the then plaintiff, 
consequently, had no right to Lakha’s land. 


(2) that the mortgage was for consideration 
and legal necessity. 

The suit was tried by a Murisif of the 
first class, who devoted the greater part of 
his jidgment to the first issue and decided 
that the alleged adoption had not been 
established and gave the then plaintiffs a 
decree on the 286h February 1911. On the 
latter date, the plaintiff-appellant, Uttam, 
filed a suit against the previous plaintiffs and 
his brothers, Charat and Diwa, for possession 
of Lakha's estate on the ground that he had 
been adopted, i. e., appointed heir under tho 
Customary Law, by Lakha. This suit was 
cognisable by a Munsif of the first class but 
was tried by a Subordinate Judge. The 
Court of first instance iield that the suit 
was not barred by the rule of re9 .judicata, 
embodied in section 11 of the Code of Civil 
Procedure, the question of adoption having 
arisen only between the collaterals and 
Charat, and the plaintiff before him having 
nothing to gain from that suit, being merely 
a “by-stander” and the issue not arising 
directly between hira and the present defen¬ 
dant. The lower Appellate Court held 
that the suit was barred by section 11 and 
dismissed it on the ground that Uttam Singh 
had been impleaded in the former suit and 
set up his adoption in defence. The lower 
Appellate Court further held that the fact 
that Uttam Singh, eabsequently, declined to 
submit to the jurisdictiou of the Court and 
announced his intention of filing a suit on 
his own account did not help him, inasmuch 
as he bad not obtained the permission of 
the Court to withdraw from the defence and 
file a separate suit. I see no reason for inter¬ 
fering with this conclusion. In the previous 
suit, the question of adoption was directly 
and substaulialiy in issne between the then 
plaintiffs, and the present plaintiff-appellant. 
They were litigating under the same title 
and the Court was competent to try the 
present suit. The decision of the issue 
against toe then plaintiffs would have 
entailed dismissal of their suit, and the 
fact that Charat Singh was then the defend¬ 
ant in possession does nob obviate the fact 
that the present plaintiff-appellant was a 
party to the suit, and set op the adoption on 
which he now sues. The facta dealt with in 
Zaman Ali v. Hanfi (1) and Labhu v. Hira 

(1) 60 P. R. 1894. 
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Singh (2), cited for the appellant, are 80 
clearly distinguisliable from those of the 
present case that they do nob help him. 
Here there was in the former suit a real 
adjudication” of the question of the title of 
those plaintiiTs and the present plaintiff as 
between them. The greater part of the 
judgment of the Court in the previous suit, 
as already .stated, was devoted to the adop¬ 
tion. For these reasons, I hold that sec¬ 
tion 11 bars the present suit and I dismiss 
the appeal, but, having regard to the circum¬ 
stances under which this suit was filed, I 
leave the parties to bear their own costs of 
this Court. 

Appeal dismissed. 

(2) -11 1\ R. 1800. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 180 op 1911. 

June 13, 1912. 

’Present'. —Mr. Stanyon, A. J. 0. 

BHU R A— Appellant 
versus 

RAMRAO— Respondent. 

Ceniral Provinces Tenancy Act (IX oj 1883^, s. 38 
(\)—Central Provinces Tenancy Act (XI o/ 1898), s. 41 

(Ij _ Absolute-occiipfincy-Ziolding — TVidow’s estate, 

■nature of—Mindu JCnio —Mifcakshai’a— Alienation — 
Xecessity—Marriage of divided nephew of husband. 

An alienation by a Hindu widow of lier deceased 
husband’s estate in order to provide the expenses of his 
divided nephew’s marriage is not binding on her hus¬ 
band’s reversioners, as such expenses do not consti¬ 
tute legal necessity. 

A Hindu widow, upon n hom the absolute-occu¬ 
pancy -holding of her husband has devolved under 
Action 33 (1) of tho Central IVovinces Tenancy Act, 
1883 or section 41 (1) of the Central Provinces Ten¬ 
ancy Act, 1898, obtains an interest therein analogous 
in all respects to the estate of a Hindu widow in land 
inherited by her from her husband subject only to 
the provisions of the statute as to surrender and alien- 
ation. 

Appeal against the decree of District 
Judge, Chhindwara, dated the 16th January 
1911, confirming that of the Subordinate 
Judge, Chhindwara, dated the 26th August 
1910. 

Messrs. Ramdas Ohhabildas and A. 0. Roy^ 
for the Appellant. 

Messrs. J. Mitra and P. S. Kotwnl, ior the 
Respondent. 


JUDGMENT.—It is expedient to briefly 
state the fasts of the case, One Bapu Rao 
Mahratta had an absolute occupancy holding. 
He died on the 5th September 1884, not “in 
1894” as stated in the judgment of the 
lower Appellate Court. Tinder the provi¬ 
sions of Act IX of 1883, hia bolding de¬ 
volved on his widow, Musammat Laxmi 
Bai, there being no lineal descendant of 
her husband. Bapu Rao had two brothers, 
Aba Sabeb and Balwant Rao. Neither of 
these was joint with him in the holding 
above mentioned. Aba Saheb predeceased 
Bapu Rao, leaving a son named Vitboba. 
In 1891, Musammat Laxmi Bai and Vithoba 
executed a mortgage of the holding in 
favour of one Khushal, part of the con¬ 
sideration being money borrowed to meet 
the expenses of Vithoba’s marriage. In 
1893, Laxmi Bai and Vithoba sold the 
holding to the defendant for Rs. 1,200, 
whereof Rs. 772 were applied in satisfac¬ 
tion of the mortgage and a grain debt, and 
Rs. 428 were advanced in cash. In 1902, 
Musammat Laxmi Bai died, and then, 
unless the alienation endures beyond her 
life-time, the bolding devolved upon the 
heirs of her husband, who were Vithoba, 
the son of Aba Saheb, and Ramrao the 
son of Balwant Rao—also dead. The 
present plaintiff is Ramrao, and he claims 
half the estate. The defendant denied the 
plaintiff’s alleged relationship with Bapu Rao, 
and asserted that holding had been alienat¬ 
ed to him for legal necessity by the widow 
of Bapurao. 

The first Court found,— 

(1) that the plaintiff is Bapu Rao’s brother’s 
son and was one of two heirs in whom the 
reversion vested on the death of Musammat 
Laxmi Bai in 1902; and 

(2) that, of t.he consideration of Rs. 1,200, 
a sum of Rs. 772 went to pay money borrow¬ 
ed for the marriage of Vithoba, which was 
a legal necessity. 

The first Court, therefore, gave tho 
plaintiff a decree for half the holding, on 
payment of Rs. 772 with interest thereon 
from the date of Laxmi Bar’s death, minus 
whatever the defendant might be found to 
have recovered as profits of the holding 
from the same date. 

Against this decree, both parties appealed 
to the District Judge, who dismissed th^ 
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appeal of the defendant^ holdings on the 
appeal of the plaintiff,— 

(1) that only Rs. 666 represented the 
amount oonueoted with Vithoha’s marringe; 
and 

(2) that Vithoba’s raarriagre was not a 
legal necessity binding on the estate of his 
uncle Bapurao, since it was an estate in 
severalty wherein Vithoba had no co»parcenary 
interest. 

The District Judge, therefore, cancelled 
the condition appended by the first Court 
to plaintiff’s decree for possession. The 
defendant has now made this second appeal, 
and the grounds pressed before me are,— 

(1) that the marriage of Vithoba was a 
legal necessity; and 

(2) that the right of Laxrai Bai in the 
holding was a right created by contract 
and statute, and her power to alienate the 
holding as the tenant thereof for the time 
being was not governed or restricted by the 
Hindu Law, but only by the Tenancy 
Act. In support of this argument, re¬ 
ference was made to Qhanya v. Vkund Kao 
( 1 ). 

With regard to the first of these points, 
it was urged that the dictum from, the case 
of Sundra Bai v. Shivnarayana (2), quoted by 
the lower Appellate Court, is ohiter. That 
is, no doubt, the case: but no text or authority 
is forthcoming iu support of the view that 
a Hindu is so far bound to provide the 
marriage expenses of the son of his divided 
deceased brother, as to justify an alienation 
of hia estate by his widow for that purpose. 
A Bombay case was cited, wherein it was held 
that it is the pious duty of a Hindu widow to 
adopt a son whenever she can to a husband 
who has died sonless, in order that his name 
and line may be perpetuated, and bis obsequies 
duly performed: and it was sought to draw 
an analogy from this case to sustain the ar¬ 
gument of the appellant. No doubt Bapu Rao 
died without lineal issue: but, on the authority 
cited, the widow’s duty was to adopt a son, and 
not to waste the inheritance on a nephew. 
Assuming adoption was not permissible 
in the present case, Bapu Rao left a brother 
and two nephews, besides hie widow, to 
look after the ceremonies necessary for his 
spiritual benefit, and the analogy claimed 

(1) 4N. L. B. 9 abp. 13. 

^2) 32 B. 81; 9 Bom. h. B. 1366; 3 M. h. T. 44. 


2Cy7 


does not hold good. T have no reason, as 
at present advised, to differ from the lower 
Appellate Court on the question of legal 
necessity, and the appeal, therefore, fails 
under this head. 

Then, as to the power of Laxmi Bai to 
alienate. In Ohafiyn v. Uknnd Koo (1), I 

decided that an agricultural holding governed 
by the Central Provinces Tenancy Act “ is 
an estate created by contract and statute, 
and its devolution is governed by the same 
statute And I added that, although the 
statute makes such devolution follow the 
personal law of the tenant, it is not enacted 
that all the principles of .such personal law 
shall be applied to the estate. The statute 
merely directs that when it becomes neces¬ 
sary to find the heir of a deceased tenant, 
he shall be the person who would be heir to 
au estate of ownership in land. The 
Tenancy Act does not recognize such things 
as succession by right of survivorship, the 
vesting of a son’s interest by birth, and so 
on”. 1 might add that it is only in the case 
of an absolute occupany that the personal 
law is fully followed. It is only partly fol¬ 
lowed in the case of occupancy and ordinary 

tenant-right. 

The learned Counsel for the appellant 
inferred from this ruling that the Tenancy 
Act provides, not ouly the devolution, but 
also the quantum of the estate held by au 
agricultural tenant as such, and that 
it contains none of the limitations imposed 
by Hindu law on a widow. It was, therefore, 
wrong to go into questions of legal 
necessity and reversionary rights under 
Hindu Law. A Hindu widow bolding an 
absolute occupancy-right has precisely the 
same right of alienation as any other tenant, 
the enactment making no distinction between 
male and female tenants. If she can sur¬ 
render, she can sell. 

This argument is, no doubt, plausible : but 
there are several reasons why I must 
decide against it. In the first place, it comes 
as an eleventh hour surprise. The case was 
fought out in the lower Courts on the 
assumption by both parties that the estate 
of Laxmi Bai in the absolute occupancy 
was that of a Hindu widow, and, though 
the question now raised is purely one of 
law, it is nevertheless an entirely new 
ground of defence, neither pleaded nor put 
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in issue. However, I should nob put it 
aside on this ground alone. But there is 
against it the much stronger argument 
arising out of the maxim of stars decisis. 
Ever since an absolute occupancy tenure was 
made heritable, it has been accepted law in 
these Provinces that, when held by a Hindu 
widow, as such, it is governed by all the 
restrictions applied by Hindu Law to the 
estate of a Hindu widow in land inherited 
by her from her husband. It is only neces¬ 
sary to refer to the cases of Ifakira v. Hari 
(3); Musammat Salitx v. Sitaram (4) and 

Sheoshankarpnri v. Mnsam,mat Rakhm.'i 
(5). I should require very strong reasons 
to disturb a view of the law so settled. 
Such reasons are entirely wanting. I 
have no doubt, as already decided in 
Ghanya v. Ukund Rao (1), that the 
Tenancy Act does nob make the holding of 
a Hindu teuant an estate at Hindu law; and 
that the nature and extent of the interest of 
every agricultural tenant must depend upon 
his contract with the landlord, supplemented 
and controlled by the enactment, and by 
nothing else. But, by using the personal 
law as a guide to devolution, the statute 
necessarily introduces such limitations as 
the personal law provides for the purpose of 
securing such devolution. If the statu¬ 
tory devolution is to follow Hindu law, 
it must secure • hat, after the death of 
a widow who has inherited the tenancy from 
her husband, the holding shall devolve upon 
the heirs of her husband, and nob upon her 
heirs. That is what the Tenancy Act does 
provide, and it is, therefore, not correct to say 
that it makes no difference between male and 
female tenants. Where the tenant is a Hindu 
female, upon whom the Tenancy,has devolved 
from a male p7-oposittis, she is not a fresh 
stock of descent. I do not interpret the en¬ 
actment to mean that the heir is to be found 
for each teuant in turn. The words “shall 
devolve as if it were land” mean a continuous 
devolution, along a chain of heirs reckoned 
from the first tenant. Therefore, the 
Tenancy Act, by its application of the Hindu 
Law rule of inheritance, necessarily gives 
Hindu females, who have become tenants by 
devoluti-: n, a qualified estate, saddled with 

(1) 6 C. P. h. R. 135. 

(2) 6 C. P. L. R. 138. 

C3) 15 C. P. L. R. 89. 


a reversion: and it seems reasonable to asnma 
that the Legislature intended, in this parti¬ 
cular instance, to apply the personal law for 
the purpose of fixing those qualifications. 

I, therefore, hold that a Hindu widow, upon 
whom the absolute occupancy holding of her 
husband has devolved under section 38 (1) 
of the Central Provinces Tenancy Act, 1883, 
or section 41 (1) of the Central Provinces 
Tenancy Act, 1898, obtains an interest 
therein analogous in all respects to the estate 
of a Hindu widow in land inherited by her 
from her husband, subject only to the provi¬ 
sions of the statute as to surrender and 
alienation. 

For the above reasons, this appeal fails and 
is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 53 of 1911. 
October 17, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar, 
VENCATRaMA AIYAR —Appellant 

versus 

RANGASAWMI AlYANGAR and others 

—Respondent. 

Transfer of Property Act {19" of 18S2), ss. 76,83 
—Tender of mortgage moneu—Mortgagor claimirtg to 
split up the mortgage—Dispute as to extent of mort¬ 
gagor's right—’Rcfusal of mortgagee to receive tendered 
amount — 3forfgagoT*s claim for mesne profits — Interest. 

The provisions of the Transfer of Property Act 
relating to the tender of mortgage amount and the 
cessation of interest from the date of such tender, 
do not, in terms, refer to a case where the mort¬ 
gagor claims to split up the mortgage in con¬ 
sequence of the mortgagee having become the 
owner of a portion of the equity of redemption, 
or to a case where there are disputes between the 
parties as to the extent of the subsisting interest 
of the mortgagor in the equity of redemption so 
as to compel the mortgagee to take upon himself 
the task of deciding such disputes rightly for 
himself at the risk of losing the interest on the 
money due to him and becoming accountable for 
mesne profits. 

Searles v. Sadgrove, 5 E. and B. 639; 103 R. E. 658; 
23 L. J. Q. B. 15; 2 Jur. (n. s.) 21; 4 W. R. 63; 26 L. 
T. (o. s.) 189, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Kumbaconam, in A. 
S. No. 62 of 1910, preferred against 
that of the District Munaif of Kumbaconani, 

in 0, S. No. 215 of 1907. 
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Mr. T. R. Venoatrama Sastrif for the Ap* 
peUaut. 

Mr. TT, Ramichandra for let Re¬ 

spondent. 

JUDGMENT.—The only qaeabion argued 
before us is that the finding on the ques¬ 
tion whether Ramaohaodra Rio was en¬ 
titled to one>half or only one-fifth of the 
properties should not be accepted. The 
deoisirn of the question depended upon 
whether Ramacbandra Rao was adopted 
to Triambaka Rao, the uncle of Naiayana 
Rao and Krishna Rao, or not. The Sub¬ 
ordinate Judge has considered in detail 
the eridence on the question aud has re¬ 
ferred to the conduct of the parties which 
was relied ou as proving an adoption. It 
is argued that there was evidence given of 
an oral partition at which Ramachandra 
Rao was given one-third of the property. 
This partition is said to have been in 
1894, seven years before the mortgage, 
which was in 1901, The Subordinate Judge 
has referred to Exhibit HE in which this 
oral pai'titiou was set up and he was not 
prepared to place reliance on Exhibit HI. 
We cannot say that the absence of express 
reference to the oral evidence of the parti¬ 
tion in 1894 would vitiate the finding when 
the Subordinate Judge found himself unable 
to accept Exhibit HI, in which the oral 
partition was referred to, as reliable against 
the plaintiff. We must, therefore, dismiss 
the appeal with costs. 

The question raised in the memo, of 
objections iSf whether the plaintiff is en¬ 
titled to mesne profits on the four-fifths 
share sought to be redeemed from the date 
of plaint up to the time of his being put 
in possession of one-half share sabseqaeot 
tc the decree of the District Munsif. It is 
argued that he is, because he tendered 
four-fifths of the mortgage amount to the 
Ist defendant and the latter refused to 
receive it. It is urged that the mortgage- 
money ceased to carry interest after the 
1st defendant’s refusal to accept payment 
and to deliver four-fifths of the properties; 
and that let defendant was bcand ts account 
for four-fifths of the mesne profits from 
that date under section 76, clause (e), of 
the Transfer of Property Act. The claim 
is not and cannot be rested on the ground 
that the plaintiff has actually sustained 
any damages by any wrongful act ou the 


part of the Ist defendant. The right 
claimed is a statutory one. Does it exist 
in a case of this sort? The Ist defendant, 
in his written statement, did not deny the 
tender. He alleged that the plaintiff was 
not entitled to demand apportionment of 
the mortgage-amount with respect to the 
share of the property belonging to him and 
to ask for partition and redemption in the 
same suit. He denied the plaintiff’s right 
to get mesne profits till possession of the 
land was obtained. It is clear that the 
plaintiff could not be put into possession 
of what he claimed without a partition. 
The parties were nob agreed whether the 
plaintiff was entitled to recover ooe-balf 
or fonr-fifths of the land. The plaintiff 
did not offer to pay the amount tendered 
and agree to leave the question of the 
share which he was entitled to recover to 
be determined by Court. He had no right 
to require the defendant to accept the 
amount on the footing that his claim to 
recover four-fifths of the land was well 
founded. The provisions of the Transfer 
of Property Act do nob, in terms, refer to 
a case where the mortgagor claims to 
split up the mortgage in consequence of 
the mortgagee having become theovnerof 
a portion of the equity of redemption, or 
to a case where there are disputes between 
the parties as to the extent of the subsist¬ 
ing interest of the mortgagor in the 
equity of redemption so as to compel the 
mortgagee to take upon himself the task of 
deciding such disputes rightly for himself 
at the risk of losing the interest on the 
money due to him and becoming accountable 
for mesne profits. In Seirhs v. S^dgrove 
(1), it was observed: “The sum tendered 
must include the full amount due upon 
the mortgage for principal, interest and 
costs and the tender of such amount is not 
made valid by the mortgagor having a 
set-off for the balance.” A statutory right 
of this character should nob be extended 
where there are disputes botween the parties 
of the kind that existed in this case, so as 
to throw on the mortgagee an undue 
amount of responsibility. The claim for mesne 
profits must, therefore, be disallowed and 
the memo, of objections dismissed with coats. 

Appeal dismissed-, Memo, of Ob)ecUoHS dismissed. 

Cl) 5 E.& B. 039:103 R. R. 658; 25 h. J. Q. 11. 16: 

•i Jar. (n.o.) 21}4 W. K. 03; 20 L. T. (o.s.) 189. 
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NAGPUR JUDICIAU COilMlSSIONER’S 

COURT. 

Second Cifil Appeal No. 342 of 1911. 

July 15. 1912. 

Present: —Mr. Drake*Brockraao, J. 0. 

MADHO— Appellant 
versus 

U M RAO —Respondent. 

Ccnirnl Province^ 'Tenancif Act (II. of 1883^, s. 38 

— Oiru2>o/iCJ/ holding— Intention to mortgage, 
notice of—Criioion for determining necessibj Jor notice 
— Intcre.-ii — Calcnhition—Interpretation oj statutes—“ 
Ohject oj statute. 

Tlie criterion for determining whether a landlord 
is entitled to notice under section 38 (2) of the Central 
Provinces Tenancy Act, 1883, of an intention to mort* 
gage an occuj)ancy holding, is tlie annual rent of the 
entire holding if tlieentire holding is to be transferred; 
if only a part of the liolding is to be transferred, 
then only so much of tlie annual rent as corresponds 
with that part. 

The provisions of a statute should not be evaded by 
shift or contrivance. To carry out effectually the 
object of a statute, it must be so construed as to de¬ 
feat all attempts to do or avoid in an indirect or 
circuitous manner that which it has prohibited or 
enjoined, 

The mere fact that rc*payincnt in full of mort- 
g:ige*money is contemplated witliin a period shorter 
than five years should not bo looked upon as limit¬ 
ing the calculation of interest to that period when 
applying to the transaction the test proscribed by sec¬ 
tion 38 (2) of the Tenancy Act. The whole interest 
payable on the principal during the five years imme¬ 
diately succeeding the mortgage should be taken into 
consideration. 

Appeal agalrst the decree of the District 
Judge, Nagpur, dated the 13t!i May 1911, 
confirming that of the Munsif, Ramtek, dated 
the 25th January 1911. 

Messrs. T. V. Deshmuk and Atmaram 
Bhagwant, for tke Appellant. 

Mr. A. C. Roy, for the Respondent. 

JUDGMENT,—On the 4th November 
1886, Anand Rao, one of two joint tenants 
of an absolute occupancy bolding, rented at 
Rs. 24 per annum, mortgaged it to tbe 
present appellant for a sum of Rs. 75, made 
up of Rs. 60 principal and Rs. 15 prospective 
interest. That sum was made payable by 
three instalments of Rs. 25 each, the first in 
Chet (March—April) 1887, the second in Chet 
(April—May) 18S3 and the third in Chet 
(April) 1889. On each defaulted instalment, 
interest at 2 per cent, per mensem was to be 
paid. The appellant eventually foreclosed, 
and in July 1909 obtained possession of the 
share. The suit out of which this appeal 
arises was then brought by the respondents 


as landlords to recover possession on the 
ground that notice of the mortgage was not 
given to them as required by section 38 (2), 
Central Provinces Tenancy Act of 1883. 

Tbe appellant's case in the Courts below 
was, that the provision just cited is inap¬ 
plicable, inasmuch as eight times the annual 
rent of the entire holding is Rs. 192, i e , much 
in excess of any sum that could possibly have 
become due during the five years immediately 
succeeding the mortgage. The Courts below 
have concurred in holding that, for the 
purpose of testing the validity of the mort¬ 
gage, half the rent, not the whole, should 
be looked to, inasmuch as only half was 
mortgaged. Both Courts considered the 
interest payable daring the aforesaid period 
of five years to be in excess of Rs. 36 and the 
plaintiffs’ claim for possession was according¬ 
ly decreed. 

In this Court, the appellant’s case is 
two-fold. In the first place, it is argued that 
according to the strict terms of section 38 
(2), Tenancy Act of 1883, it is “the annual 
rent of the holding” which has to be looked 
to, while in section 3 (7) the term “holding” 
was defined as “a parcel of land held by a 
tenant of a landlord under one lease or one 
set of conditions”. If this contention is 
allowed, nothing could be easier than to evade 
the provision in question. To take the simpl¬ 
est kind of case, a sole tenant paying R-s. 10 
as annual rent might mortgage half bis field 
to-day for Rs. 80 and the remaining half for 
a like sum to-morrow. He would thus have 
effected what is tantamount to a single mort¬ 
gage for Rs. 160, which would clearly require 
to be preceded by a notice to the landlord. 
Similarly, where there are two joint tenants 
of a holding rented at Rs. 10, each might 
mortgage his undivided half for Rs. 80 with 
a similar result. Common sense, therefore, 
demands that the annual rent of the entire 
holding should be looked to only when some 
right extending over the entire holding is to 
be transferred. This view finds support in 
the dictum that to carry out effectually the 
object of a statute, it must be so construed as 
to defeat all attempts to do or avoid in an 
indirect or circuitous manner that which it 
has prohibited or enjoined: see Maxwell on- 
the Interpretation of Statutes, page 171 
(4th Edition). I may also quote as 
pertinent to the subject under .cpnsideratioq 
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a remark by Fry, L. J., in In re Burdett 

( 1 ) :— 

* In our judgment, clauses in statutes 
avoiding transactions or instruments are to 
be interpreted with reference to the purpose 
for which they are inserted, and when open 
to question are to receive n wide or a limited 
construction, according as the one or the 
other will best effectuate the purpose of the 
statute.” 

This principle that the provisions of a statute 
shall not be evaded by shift or contrivance 
was applied by Straight, C. J., in Harjas v. 
Radha Krishan{2)^ where the words “held by 
him as siV" m section 7 of the North-Western 
Provinces Rent Act, 1881, had to be constru¬ 
ed. That section runs thus 

Fvery person who may hereafter lose or 
part with his proprietary rights in any 
nnihal shall have a right of occupancy in the 
land held by him as sir .” 

It was contended that, where a proprietor 
was out of possession of his sir at the time 
of selling his proprietary rights, having 
previously mortgaged it with possession to 
the vendee, he did not “bold” the sir. To 
this, the learned Chief Justice replied:— 

“l think that the words ^held by him as sir' 
must be construed to mean land belonging 
to him, or to which he was entitled, as 
sir. In my opinion, we ought to give as 
liberal an interpretation as is consistent with 
the canons of construction to these words. 
Otherwise, it is easy to foresee how the door 
may be opened to the very mischief at 
which the Act aimed, by sales in future 
being preceded by a possessory mortgage 
of the land subsequently conveyed, so that 
the purchaser should be in possession of 
the sir at the date of sale, and thus be 
able to say that he and not the ex-proprietor 
held it at that time. Thus, the provisions 
of the statute would be easily evaded.” 

For these reasons, I agree with the Courts 
below that Rs. 96, not Rs. 192, is the sum 
by which the landlord’s right to notice of 
intention to effect the mortgage of 1886 
should be tested. 

It is further contended on the appellant’s 
behalf that the rate of interest primarily 
charged under the mortgage contract was 

(1) (1888) 67 L. J. Q. B. 263 at p. 264j 20 Q. B. D. 
810; 36 W. R. 345; 5 Morrell 32; 58 L. T. 708. 

(2) 8 A. 250. 


only Rs. 15 in 2} years or Rs. 6 per 
annum. To ray mitid, there is an obvious 
fallacy underlying this contention. Rupees 15 
were added as prospective interest to the 
principal and, given punctual payment of all 
the three instalments, that sum only would 
have been recovered qua interest. But the 
mortgage-deed nowhere lays down that each 
instalment of Rs. 25 included one and the 
same amount as interest. The lower 
Appellate Court has correctly calculated 
that the contract is identical in effect with 
one to pay interest at Rs. 1-7-0 per cent, 
per mensem on Rs. 60, the let instalment 
iocluding Rs. 4-5-0, the 2nd Rs. 6-14*3 and 
the third about Rs. 4 ou account of interest. 
Even leaving out of consideration the 
enhanced rate chargeable after default, the 
interest payable on the principal during the 
five years immediately succeeding the mort¬ 
gage was over Rs. 50. The mere fact that 
re-payment in full within 2^ years was 
contemplated should not be looked upon as 
limiting the calculation of interest to that 
period when applying to the transaction the 
test prescribed by section 38 (2) aforesaid: 
see Uekchand v. Krishna (3). 

The appeal accordingly fails and is 
dismissed with costs. There is, however, an 
obvious clerical error in the lower Appellate 
Court’s decree, the plaintiffs being given 
possession of only one-fourth' instead of 
one-half of the holding. This will now be 
corrected. 

Appeal dismissed. 

(.3) 11 C. P. L. K. 127. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 607 of 1909. 
October 31, 1912. 

Present -.—Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Rattigao. 
GHOCJHATTA— Plaintiff —Appellant 

versus 

ASO MAL AND ANOraEB—D efendants— 

Respondents. 

(htardian and Ward—Poiocr of guardian tomorfgage 
ward's property—Ward seeking equitable relief — Com- 
pensatian for benefit received by ward—Specific Relief 
Act (I of 1877), 5. 41. ^ 

Where a minor plaintiff seeks eqaifcablo relief, auohli 
as the canccilatiou of a document, tlie Courts will 
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CflOOllATTA r. AF.O MAL. 

crr:iiit tliat lolioC imlciS and until the plaintiflE is 
williiiu' am! to i i'storo any benefits that he 

iii'iv have received under the transaction covered by 
such ciociinient. 

.1.. tlio t/p/rirfn guardian of a minor, mortgaged the 
latter’s ancestral property in order to pay off a just 
dcl)t contracted by the father of the minor; tlie minor 
sued to recover the mortgaged property on the ground 
tliat .1. Iiad no authority in law to mortgage his pro¬ 
perty: 

llelil, (1) tliat the estate of the minor, which came 
to him through liis father, could not have been made 
liable, cither directly or indirectly, in respect of 
claims against his father for monies lent, as 
during his life-time the latter did not charge the 
estate in his possession with the payment of those 
debts; 

Jaijilip Singh v. Karain Sinph, 173 P. L. R. 1912; 160 
1>. \V. U. 192; 15 Ind. Cas. 866, followed. 

(2) that the minor could not, under the ciroura- 
stances, be ordered to make any compensation at 
all. 

Though, under section 41 of the Specific Relief Act, 
a Court has ample power, on adjudging a cancellation 
of a mortgage debt in favour of the plaintiff, to re¬ 
quire the latter to make such compensation to the 
other us justice may re<iuirc, such power will not be 
used if it is shown that the defendant has been in 
possession for several years and been enjoying the 
produce during that time. 

Second appeal from che decree of the 
Divisional Judge, Multan Division, dated 
the 24th February 1909, reversing that of 
the Munsif, 1st class, Multan, dated 6th 
April 1908, decreeing the claim. 

Mr. Shah Nawaz, for the Appellant. 

Bhagat Qohind Das, for the Respondents. 

JUDGMENT.—The Munsif and the 
Divisional Judge have concurred in bolding 
that Pahlwan, the paternal uncle of tho 
plaintiff, had no authority, as his de facto 
guardian, to mortgage his property to the 
defendant, Asa Mai, and it is now admitted 
that this finding is correct in law. It is, 
however, urged on behalf of the defendant 
that the mortgage was effected in order to 
pay off a just debt incurred by Sulfan, the 
father of the minor plaintiff, and that 
Anant Ram v. Nazir Hussain (1) and 
other decisions of this and other High 
Courts to a similar purport, are autho¬ 
rities for the proposition that in a case where 
a minor plaintiff seeks for equitable relief, 
such as the cancellation of a document, the 
Courts will not grant that relief unless and 
until the plaintiff is willing and agrees to 
restore any benefits that he may have receiv* 
ed under the transaction covered by such 
document. In the present instance, the 


contention is that tho money was lent^ to 
the late father of the plaintiff for various 
necessary purposes, such as the payment of 
Government land revenue, the improvement 
and repairs of the wells on the land and the 
like and it is urged that as the plaintiff 
has inherited his father’s estate which had 
benefited by those loans, he should be com¬ 
pelled to restore the amount of his fathers 
debt to the defendant before he is granted 
the relief. In this connection Balak Ram v. 
Dadu (2) is quoted. 

In view of the Fall Bench decision report¬ 
ed as Jagdip Singh v. Narain Singh (3), it 
is quite clear that the estate of the minor 
which has come to him through his father 
could not have been made liable, either 
directly or indirectly, in respect of the 
claims which the defendant had against 
Sultan for monies lent to the latter, it being 
admitted that Sultan himself, during his 
life-time, did not charge the land in his 
possession with the payment of that debt. 
In these circumstances, it follows that there 
was no legal liability enforceable against the 
minor plaintiff or against the estate in his 
hand to pay his father’s debt. Mr. Gobind 
Das concedes that this is so under the autho¬ 
rity of the Full Bench ruling, but he 
submits that in a case of this kind, it is not 
necessary for the creditor to show that the 
minor has received any benefit of a kind 
which might in some events be legally 
enforceable against him. He argues that 
under section 41 of the specific Relief Act, 
this Court has ample power, on adjudging a 
cancellation of a mortgage-debt in favour of 
the plaintiff, to require the latter to msike 
any compensation to the other which justice 
may require. There is force in this argu- 
meat, but in the present instance, we do not 
feel called upon to order plaintiff to make 
any compensation at all. In our opinion, 
the defeodaut, who has been in possession 
of the land for the last 12 years and been 
enjoying its produce during that time, has 
been sufficiently compensated, and nothing 
farther can reasonably be demanded of the 
plaintiff as compensation to the defendant. 

We accordingly accept the appeal and 
setting aside the decree of the Divisional 

(2) 76 P. R. 1910; 7 lad. Cas. 1000; 112 P. W. B 

1910; 98 P. L. E. 1910. ^ , 

(3) 173 P. li. R. 1912; 160 P. W. E. 1912} 15 Ind. 
Cas. 866. 


(1) 144 r. R. 1883. 
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Jadg^e we re^stor6 that of the Court of first 
instance. W^e direot further that the parties 
shall bear their own costs both in the lower 
Courts and also in this Court. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civic. Appeals Nos. 14*55 and 1466 

OP 1911. 

October 17, 1912. 

Present'. —Mr. Justice Suodara Aiyar and 
Mr. Justice Sadaeiva Aiyar. 

In No. 1455 

Thk secretary op STATE fob INDIA 

IN COUNCIL, REPRESENTED BT THE 

COLLECTOR op KI3TNA— Appellant 

OHINNAPRAGADA BHANUMURTY— 

Respondent. 

In No. 1466 

The secretary op STATE for INDIA 

IN COUNCIL, REPRESENTED BY TAB 

COLLECTOR op KISTNA— Appellant 

versus 

KALIPATNAPU SRIRAMULU— 

Respondent. 

Madras Act ^110/1894), s. 17— Service Inain—Be. 
sumption by Qovernment—‘Granted or continued' by 
Government — Non-interference by Government with 
holdei'*8 rights—Whether amounts to ‘continuance* 

Under section 17 of Madras Act H of 1894, 
Qovernment has no right to resume land granted by 
the proprietor of an estate. In order that Govern, 
ment may have the rights of resumption, the right 
to the land must, in the flrst instance, either have 
emanated from Government, or the continuance of 
the right must have been due to an act of Govern¬ 
ment. Mere suflEerance by Government, or for¬ 
bearance from taking steps which it might have 
been open to the Government to take, will not 
amount to a ‘continuance’ by the Government 
of the land in respect of the office. Mere col. 
lateral expressions of opinion whicli were not intend- 
ed to be a recognition or confirmation of the right of 
the holder would equally bo insufficient to amount to 
a continuance. 

Second appeals against) tbe decrees of tbe 
Subordinate Judge of Kistna at Ellore, in 
A. S. Nos. 391 and 392 of 1910, presented 
against those of the District Munsif of 
Narsapur,in O. S. Nos. 423 and 432 of 1908 
raspeotively. 

Mr. Jr. A. Qovindaragava lyer^ Acting 
Government Pleader, for the Appellant. 

Mr. V. Ramesamf for the Respodents. 


JUDGMENT. 

Sdnoara Aiyar, J.— This is a suit for a de¬ 
claration that Government had no right to 
resume and assess certain lands which the 
Government treated as Karnam service 
and enfranchised under the provisions 
of section 17 of Act tl of 1894. The plain¬ 
tiff s case is that the lands were never 
Karnam service znam, and that they were 
oitayali lands held by his predecessors-in- 
title at a special rate of rent under an 
Agraharamdar. The District Munsif held 
that the lands were enjoyed as emoluments 
for service on favourable rents under the 
Agraharamdar, and that they must be held 
to be tnam lands. On appeal, the 
Subordinate Judge reversed the Munsif’s 
finding and held that it was not proved that 
the lauds were service znam lands. Exhibit 
B, an extract from the Inam Register, shows 
that in 1787 the lands were in the posses¬ 
sion of the Karnams on favourable rates of 
rent, Agraharam was ia the Zemindary 

of Mogalatnre at that time. There is 
nothing to show, assuming that the lands 
were Karnam service inam, that they were 
granted by Government, Government’s 
right to enfranchise under section 17 of 
Act II of 1894 exists only if the remu- 
neration of a village office consists in tbe 
whole or any part of lands or assignments 
of revenue payable in respect of lands 
granted or continued in respect of or 
annexed to such office by tbe State. The 
section requires that the land or assigument 
of revenue in respect of the land in question 
must have been either 'granted or continued* 
by the State. The argument of the learned 
Government Pleader is that, though there 
may be nothing to show that the Govern- 
ment made the grant originally, the land 
was continued by Government. What 
appears from the evidence, putting it at the 
best in favour of Government, is that 
Government did not interfere with the 
enjoyment of the lands by the Karoama, 
although they granted the Agrahtrams 
within which the lands are situated in 1813 
to a certain person as a whole and that in 
I860, when the ^»o»^ inquiry was held, 
Government did not interfere with the 
lights of the ryots when they confirmed the 
Agrdharam to the holder of it, and gave 
him the inam patta. The statements in 
the Inam Register, Exhibit B, have been the 
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subject of much dincussion at tbe Bar. It 
states as follows; “The Karnams state that 
they enjoy J^ottiihodi inoTtifi in the village, 
Tn the acoomits of Fasli 1197, Sy of 

land are stated to be hold on a cist of 3 
pagodas per putti^ whilst other lands pay 6 
3 t)fr< 7 oda 5 per jnUti. The former appear to be 
held by the family of the Karnams and the 
shist in question is nimmahandi or half”. 
Then follows a reference to a statement made 
by the Agraharamdar, Then the Register 
proceeds to say:—“These remarks are merely 
made for record'*. It is then stated that the 
Agrahafumdar desired to have a title*deed for 
the whole Agraharam in confirmation of the 
grant of 1813. The Special Assistant 
recommends the grant of it to the Agra- 
haratndar and he states that the request 
might be acceded to “as we need not inter¬ 
fere with the subordinate tenures, though 
the right of the holders to them is unques¬ 
tionable and must be respected by the 
Agrah.aramdar'\ As we read the document, 
the Special Assistant was of opinion that 
the Karnams had a right to hold the lands 
they were in possession of; but he did not 
consider it necessary to decide that question. 
The observation,—“These remarks are merely 
made f record”, makes this clear to us. 
We do not think it can be said that there 
was any confirmation or recognition by 
Government of the title of the Karnams. 
They did not consider it necessary to confirm 
or to recognise the right, because it was con¬ 
sidered unnecessary to arrive at a final 
decision about tbe rights of the Karnams to 
tbe lands they claimed. The result is that 
in 1860 Government merely left the rights 
of the Karnams, if they had any, un¬ 
disturbed. We cannot hold that there was 
any act done by Government which could be 
relied on by the Karnams as a recognition or 
confirmation of their rights. For the same 
reason, we think there was nothing done by 
Government which it could rely on as an act 
of recognition or confirmation by it of the 
rights of the Karnams. 

On these facts, can it be held that tbe land 
was “granted or continued” by Government 
in respect of the oflSce? Under the section, 
Government has no right to resume land 
granted by the proprietor of the estate. 
The principle adopted appears to be that, in 
order that Government may have the right 
of resumption, the right to the land njust 


either have, in the first instance, emanated 
from Government, or the continuance of the 
right must have been due to an act of 
Government. At any rate, there must have 
been recognition by Government of the right 
which could be set up by the holder in 
support of his possession. Mere sufferance 
by Government, or forbearance from taking 
steps which it might have been open to the 
Government to take, will not, we think, 
amount to a 'continuance' by the Government 
of the land in respect of the oflSce. Mere 
collateral expressions of opinion which were 
not intended to be a recognition or con¬ 
firmation of the right of the holder would 
equally be insuflfioient to amount to a con* 
tinuance. Our attention has not been 
drawn to any decided case or other authority 
in favour of the view that the oontinnance of 
the lands in the possession of the holder and 
non-interference of Government with his 
possession would be sufficient under tbe 
section. On this ground, we agree in holding 
that ibis second appeal must be dismissed 
with costs. In tbe opinion of one of ns, 
the fiodiDg of the Subordinate Judge is 
defective on the question whether the lands 
were really Karnam’s service inam lands or 
not. It is unnecessary to make any further 
observation on that matter in view of the 
coDclnsiou we have arrived at. 

Second Appeal No. 1466 follows. 

Sadasiva Aitar, J.—As I said during the 
course of the argument, I do not think that 
this Court can interfere with tbe finding of 
fact of the lower Appellate Court, that the 
lands in dispute are not service inam lands 
and, on this short ground, the second appeal 
must be dismissed. 

As I, however, concur with my learned 
brother in his opinion on the question of 
law, on which opinion also, these second 
appeals fail, it is unnecessary to elaborate 
my reasons for holding that the Appellate 
Court’s judgment, though it is not as full 
as it might be desired, should be accepted 
as regards the facts found. 

Appeals dismissed. 
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BAQQU SIHMiBNA V. ITRIQULU OHINNATA. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1260 ok 1910. 

October 23, 1912. 

Pre^etii:—Mr. Jastioe Sandara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

BAQGU SIMMANNA— Appellant 

ITRAGULU CHINNAYA and others— 

Respondents. 

Declaratory suit—Petition by Ilindn widow for trans¬ 
fer of patto. to the name of another—Suit to declare 
snch transfer not l>indin<f on reversioner not nnintnin- 
ahle. 

A. petition to the Revonub Authorities by a Himlu 
widow for transfer of iiatta in respect of her husband’s 
lands to another person’s name would not, by itself, 
furnish a cause of action to a rorersiouer for a dec¬ 
laration that his ro7ersionai’y right cannot be affected 
by the widow’s conduct, as such petition does not 
amount to the assertion of a right to tho property 
sought to be aflfocted. 

Second appeal against the decree of the 
District Court of Gan.iam, iu A. S. No. 103 
of 1909, presented against that of the 
District Munsif of Ghicacole, iu 0. S. No. 30 
1908. 

Mr. V. Eamesam, for the Appellant. 

Mr. K. V. L, Narasimham,^for the Respond¬ 
ents. 

JUDGMENT.—This is a suit by the 
rerersioners of the Isfc defendant’s husband. 
The prayer in the plaint is for a declaration 
that a petition put in by the Isfc defendant 
before the Revenue Authorities for the 
transfer of the pitta of her husband’s lands 
to the 2Qd defendant, her daughter’s hus¬ 
band, cannot affect the plaintiff’s rever¬ 
sionary right to succeed to the property on 
the Ist defendant’s death. The only allega¬ 
tion in tho plaint in support of this prayer 
is that the Ist defendant presented a petition 
to the Revenue Authorities asking for 
transfer of the patta standing in her name 
to the 2Dd defendant’s name. There is 
no allegation in the plaint that, prior to the 
suit, either the 1st or the 2nd defendant 
set up that the 2nd defendant was the 
illatom son-in-law of the Ist defendant. The 
question for decision is whether this plaint 
discloses a cause of action for a declaration 
that the plaintiff’s reversionary right is 
nnaffected by any act of the widow which 
would he prejudicial to their right. We are 
unable to find any allegation of an act done 
by the widow, which, prima facie^ would 
effect the reversioner’s rights. A mere 


petition to transfer thepa^^a of her husband’s 
properties to another person’s name would 
be perfectly consistent with the intention 
that the person to whose name the patta is 
to he transferred should enjoy tho property 
during the widow’s life-time. In answer 
to the plaint, both the first and second 
defendants did set up that the 2nd defendant 
was the first defendant’s illatom son-in-law 
and the lower Courts have found that they 
failed to prove this case. Our attention, 
however, has not been drawn to any evidence 
of an assertion, before the date of the plaint, 
by either the Ist or the 2ad defendant of 
the latter’s status as an illatom son-in-law. 
The 2Qd defendant was born in the 1st 
defendant’s house and afterwards married 
ter daughter. It cannot be said that the 
let defendant’s act of keeping him in her 
house would itself amount to any assertion 
of right in the 2Dd defendant to live there 
as illatom son-iu-law. It is not the plain¬ 
tiff’s case that the 2ad defendant was 
introduced into the 1st defendant’s bouse 
as illatom son-io-law and began to live with 
her in consequence of any assertion of a 
right to the property of the Ist defendant’s 
husband. We must, therefore, hold that 
neither the plaint nor the evidence shows 
that, prior to the institution of the suit, 
there was any assertion of the right of the 
2nd defendant to succeed to the property in 
the possession of the 1st defendant as illatom 
son-in law. The petition for transfer of the 
patta would not be evidence of any such 
assertion. In Second Appeal No. 601 of 1903, 
this Court held that an application by a widow 
for transfer of patta to another person’s 
name would not, by itself, furnish a cause 
of action to a reversioner for a declaration 
that his reversionary right cannot be 
affected by the widow’s conduct. We 
are, therefore, constrained to reverse the 
decrees of the Courts below aud to dismis.s 
the plaintiffs’ suit, but, iu the circum¬ 
stances, the parties will bear t'leir ova cosfc.s 
throughout. 

Appeal allowed* 
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ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 59 op 1912, 

November 2, 1912. 

"Present’. — Sir Henry Riobards, Kt., Chief 
Justice, and Mr. Justice Banerji. 
JAGAR NATH and anotsbr—Plaintipes— 

Appellants 

versus 

AJUDHYA SINGH— Dependant^ 

Respondent. 

Agrn Tenancij Act (II of 190U, . 9 . Q6~-S>tit beltoeen 
rival clainicint-'i to occiiiioncy holding—Jn-risdiction—- 
Civil or Revenue Court. 

The question of title to a tenancy arising between 
rival claimants to that tenancy is a question which is 
cognizable by a Civil Court. 

Zubeda Bibi v. Sheochnran, 22 A. 83; Hamid AH 
8hah V. Vilayat Alt, 22 A. 93; Bhup v. Ramlal, 33 
A. 795; 8 A. L. J. 1109; 11 Ind. Cas. 263, followed. 

Such a question is not a matter which can be deter¬ 
mined under section 93 of the Tenancy Act. 

Appeal under section 10 of the Letters 
Patent against the following judgment of 
Mr. Justice Chamier, dated llth of April 
1912, in Second Appeal No. 775 of 1911:— 

‘ The plaintiffs in the present suit brought 
a suit against the first defendant under 
section 58 of the Agra Tenancy Act, 
alleging that he was a tenant-at-will of 
certain land. The first defendant replied 
that he was the occupancy-tenant of the 
land and he at once took steps by instituting 
another proceeding to have the Revenue 
Record corrected. Both cases came before 
the Assistant Collector together and were 
disposed of by one judgment. The suit 
under section 58 was taken on appeal to the 
Commissioner, who decided that it was not 
maintainable, because one of the present 
plaintiffs did not wish to eject the defendant. 
The result was, that in that suit no decision 
was given as to the rights of the first 
defendant. Meanwhile, the Revenue Record 
had been corrected in the manner suggested 
by the first defendant. The plaintiffs in¬ 
stituted the present suit in the Court of the 
Munsif, saying that the first defendant had 
taken the land from them as a tenant, that 
he had resisted the suit under seotion 68 
that when doing so, he had pleaded that he 
■was the occupancy tenant of the land, and 
that this amounted to a denial of the plain¬ 
tiff’s title with the result that the plaintiffs 
were entitled to treat him as a trespasser 
and they asked for a decree for possession 
against him. The Munsif decreed the claim 
apd his decision was confirmed by the 


Subordinate Judge on appeal. In second 
appeal, it is contended on behalf of the first 
defendant that the suit is not maintainable. 
It appears to me that this oontention is 
sound and must be accepted. The plaintiffs 
admit that the first defendant was their 
tenant. They say that he is liable to he 
treated as a trespasser, because he set him¬ 
self up as an occupancy-tenant. Before I 
oan hold that the defendant, who admittedly 
was, till recently, a tenant of some kind, has 
become a trespasser, I must bold that he was 
wrong in claiming to be an occupancy-tenant 
of the land. I cannot decide that he was 
wrong in claiming to be an occupanoy-tenant 
without trenching on the jurisdiotion of the 
Rent Court. The question whether a person 
is a tenant-at-will or an oocupancy-tenant 
is one in respect of which a suit oan be 
brought under the Tenancy Act and the 
decision is reserved exclusively for the 
Revenue Court. I hold that the present suit 
is not maintainable. I allow the appeal 
and dismiss the plaintiffs-respondenis’ suit 
with costs in all Coarts. I have said 
nothing about the effect of the order that 
the Revenue Record should be corrected, for 
it is not clear whether it was made under the 
Revenue Act or a declaration made under the 
Tenancy Act.” 

The plaintiff appealed. 

Mr. P. L. Banerjij for the Appellant. 

Mr. Shajiuzaman (for Mr. Ghulam Muj* 
taba), for the Respondent. 

JUDGMENT. 

Ricbards, 0. J.—This Letters Patent Ap¬ 
peal arises out of a suit in which the plaintiffs 
sought to recover possession of certain im~ 
moveable property, treating the defendant as 
a trespasser. The facts, so far as I consider 
them material, are as follows:—Prior to the 
institution of the present suit, the plaintiffs 
brought a suit in the Revenue Court seeking 
to eject the defendant as their sub-tenant. 
They claimed that they were the occupancy- 
tenants and that the defendant was their sub- 
tenant. The plea put in by the defendant 
was that he was not a sub-tenant but the 
occupancy-tenant of the holding. The 
Assistant Collector was of opinion that the 
defendant was, as he alleged, the occupanoy- 
tenant. In other words, he held that the 
relation of landlord and tenant did not exist 
between the plaintiffs and the defendant. 
As a result of this finding, the suit for ejec(- 
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ihent in the Hevenae Court neoessarily failed. 
There was an appeal to the Commissioner, 
who held for other reasons that the ejectment 
suit brought by the plaintiffs failed. The 
plaintiffs then instituted the present suit to 
get possession of the property. The question, 
of oourse, upon whioh the success or failure 
of the suit depended, was whether or not the 
defendant was the occupanoy-tenant. The 
learned Munsif decided in his favour. On 
appeal, the learned Subordinate Judge con> 
firmed the decision of the Munsif. On second 
appeal to this Court, a learned Judge held 
that the present suit was not cognizable by 
the Civil Court and on that ground allowed 
the appeal and dismissed the plaintiff's suit. 

It seems to me that the question of title 
to a tenancy, arising between rival claimants 
to that tenancy, is a question which is 
cognizable by a Civil Court. This has been 
decided, I think, iu principle in the case of 
Zuheda Bibi v. Sheo Oharan (1) in the case of 
Hamid Alt Shah v. Wiloyat AU (2) and in 
the case of Bhup v. Bam Lai (3). The 
learned Judge of this Court says:—“Before 
I can hold that the defendant, who admitted' 
ly was HU recently a tenant of some kind, 
has become a trespasser, 1 must hold that he 
was wrong in claiming to be an occupancy* 
tenant of the land. 1 cannot decide that he 
was wrong in claiming to be an occupancy- 
tenant without trenching on the jurisdiction 
of the Rent Court. The question whether 
a person is a tenant at-will or an occu¬ 
pancy-tenant is one in respect of which a 
suit can be brought under the Tenancy Act 
and the decision is reserved exclusively for 
the Revenue Court”. I cannot altogether 
agree with what the learned Judge has stated 
above. It is quite true that if a person was 
claiming to be an occupancy-tenant, whilst 
his landlord was contending that he was a 
mere tenant at-will, this would be a question 
exclusively triable by the Revenue Court. 
But that is not the question in the present 
suit. The question in the present suit is,— to 
whom does the tenancy belong; does it belong 
to the plaintiffs or to the defendant?” If the 
tenancy belongs to the plaintiffs, then they 
are clearly entitled to treat the defendant as 
a trespasser, having regard to the plea that 

(1) 22 A. 83. 

2) 22 A. 93. 

8 ) 83 A. 795; 8 A. L. J.1009; 11 Ind. Cas. 268, 





he put forward in the Revenue Court in 
which ho totally denied their title and claimed 
that lie alone was the occupancy-tenaut. If 
on the other hand, the tenancy belongs to 
the defendant, it is quite clear that the plain¬ 
tiffs’ suit must be dismissed. It has been 
contended that the present suit is of the 
nature menfioued in section 95 of the 
Tenancy Act. In my opinion, it is only 
necessary to read the opening words of 
that section to see that the section deals 
with questions arising between landlord and 
tenant and that it does not in any way apply 
to rival claimants to any of the various classes 
of tenants mentioned in the Tenancy Act. 

I, therefore, would allow the appeal as no 
other question arises. 

Baner-ti, J.—T am also of opinion that the 
jurisdiction of Civil Court was not exclud¬ 
ed by reason of the provisions of the Tenancy 
Act. The suit in this case would be cog¬ 
nizable by the Civil Court unless it came 
within the purview of any of the clauses of 
section 95 of that Act. I adhere to the 
view, expressed in the case of Bhup v. 
Ram Lai (3), that where a dispute arises 
between rival claimants to a tenancy, that 
is not a matter which can be determined 
under section 95. In the present case, the 
di.spute is between persons who claimed to be 
entitled to the tenancy. There is no question 
as between either of them and the landlord. 
The plaintiffs allege that the defendant is a 
trespasser and they claim to eject him as 
such. Such a suit could not be brought in 
the Revenue Court and the only Court 
which could take cognizance of it is the 
Civil Court. It is true that the plaintiffs 
sued in the Revenue Court to eject 
the defendant on the allegation that the 
defendant was tbeir sub-tenant. Had the 
Revenue Court decided that question and 
had held that the defendant was the tenant 
of the holding, there might have been some 
difficulty in the plaintiffs’way but in this case, 
as pointed out by the lower Appellate Court, 
the Commissioner did not determine the 
question whether the plaintiffs were the 
tenanfs of the holding or the defendant was 
so. He dismissed the plaintiff’s suit by 
reason of a defect in the frame of the suit. 
So that the question, who is the tenant of 
the holding”, remained undecided by the 
Revenue Court. As both parties claimed to 
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be tenants, tbe question was one between rival 
claimants to tbe tenancy and it could not be 
taken into tbe Revenue Court in any of the 
forms of suits mentioned in section 95 of 
the Tenancy Act. The Civil Court, there* 
fore, bad jurisdiction to hear the case. On 
the merits, tliab Court found in favour of t he 
plaintiffs. They were, therefore, entitled to 
the decree wliich was granted by the Courts 
below and this appeal must prevail. 

Bt the Coort. —The order of the Court is 
that we allow the appeal, set aside the decree 
of the learned Judge of this Court, and 
restore Hie decree of the lower Appellate 
Court V ith costs of both i,earings in this 
Court. 

Appeal alloived. 


PUNJAB ClilBP COURT. 

Secomd Civil Appeal No. 810 of 1909. 
NovembeT 20, 1912. 

Present: —Mr. Justice Robertson and 
Mr. Justice Beadon. 

AHMaDJI and others—Plaintiffs— 

Appellants 

verstis 

SHAHANOHI and others—Defendants— 

Respondents. 

Custom—Succession —Pathaas of Chhach, District 
Atfocl-—Daughters preferred to coIUfternls of deg~ 
ree. 

Amoii'.' Pafhans of the Chhoch tract of the Attock 
District, the collaterals in the 4th degree do not s«o« 
coed in preference to daughters. 

Second appeal from the order ot the 
Divisional Judge, Rawalpindi Division, 
dated the 14tb April 1909, affirming that of 
the District Judge, Attock District, at 
Campbellpui', dated the 2nd December 1908, 
dismissing plaintiffs’ claim. 

Lala Lajpit Rai and Bhagafc Govind Das, 
for the Appellants. 

Messrs. Pestonjee and Morrison, for the 
Respondents. 

JUDGMENT.—The instances on the 
record, the entry in the Rhvaj-i‘am and 
Volume VI of Customary Law drawn up 
at tbe 1880-86 Settlement, page 10, and the 
entry in the Riwaj-i-am drawn up at the 
recent Settlement, with the instances given 
in the Volume of Cnstoraary Law prepared 
by Mr. Kitchen for the Attock District, of 


DAJI f. RUKHMA. 

which the Attock Tahsil now forms part, 
page 15, V^olume XXIV, make it quite clear 
that the case has been rightly decided by the 
lower Courts which have come to a concur-* 
rent finding. The plaintiffs, who are related 
to the deceased in the 4th degree, are not 
entitled to succeed in preference to the 
defendants, who are the daughters of the 
deceased, the parties being Pathans ot tbe 
Chhach tract of the Attock District. The 
learned Pleader for the appellants admitted 
that on the record be could not hope to 
contest the concurrent finding of the lower 
Courts. Without calling upon the respon¬ 
dent, therefore, we dismiss the appeal with 
costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 73 op 1912. 

August 9, 1912. 

Present: —Mr. Drake-Brockman, J. C. 

DAJI— Appellant 
versus 

Musammat RUKHMA—Respondent. 

iJ/n5/(?r —Liability of servant for wrong 

done on behalf of master. 

Inasmuch as the law holds tbe door of a wrong 
liable for it, a wrong-doer cannot escape liability on 
tlic ground that ho was a servant acting for the bene* 
St of ins master. 

Appeal against tbe decree of the District 
Judge, Bhandara, dated the 4th November 
1911, confirming that of the Subordinate 
Judge, Bhandara, dated the 20fch July 1911. 

Mr. M. Ohuc'cerhutty, for the Appellant. 

JUDGMENT.—The ouly point pressed in 
this second appeal is that the defendant-appel¬ 
lant Kodu should nob have been mulcted in 
costs. It is found, however, by the lower Ap¬ 
pellate Court that Kodu took an active part in 
dispossessing the plaintiff-respondent and so 
giving rise to this suit which was brought to 
eject Kodu and his master as trespassers. The 
law seems to be clear that whoever commits 
a wrong will be held liable for it himself and 
cannot be excused on the ground that he was 
a servant aebiug for the benefit of his master. 
Thns in Stephens V. Elwall (l),L3rd EUeu- 
borough, 0. J., and Le Blauc, J., held that a 

(1) 16 R. R. 4>8; 4 M. & S. 259. 
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servanfc may be charged in trover, although 
the aot of conversion be done by him for the 
benedb of his master. The learned Chief 
Justice said:— 

*^A person is guilty of a conversion who 
intermeddles with my property and disposes 
of it, and it is no answer that he acted under 
authority from another who had himself no 
authority to dispose of it. And the Court is 
governed by the principle of law, and not by 
the hardship of any particular case. For 
what can be more hard than the common 
case in trespass, where a servant has done 
some aot in assertion of his master’s right, 
that he shall be liable, not only jointly with 
bis master, but if his master cannot satisfy 
it, for every penny of the whole damage ; 
and his person also shall be liable for it ; 
and what is still more, that he shall not 
recover contribution ?” 

The decision in Bennett v, Bo^es(2)proceeds 
npon the same ground, though it was therein 
laid down that a servant acting as a mere 
condnit pipe for communicating an authority 
from his master to another person might 
not render himself liable for damage result¬ 
ing Irom the act done under that authority. 

The lower Appellate Court’s order mulct¬ 
ing Kodu jointly with his master in costs 
is perfectly legal. This appeal is accord¬ 
ingly dismissed without notice to the 
respondent. 

Appeal dismissed, 

(2) (1860) 29 L. J. Ex. 224; 5 11. & N. 391; 2 L. T. 
168; 8 W. E. 320. 


PUNJAB CHIEF COURT. 

FULL BENCH. 

Second Civil Appeal No. 1813 op 1880, 

July 4, 1882. 

BreaenU —Mr. Justice Smyth, 

Mr. Justice Elsmie, Mr. Justice Barkley and 

Mr. Justice Hattigan. 

BARKAT RAM— Dependant—Appellant 

versus 

JAGAT RAM and anothee—Plaintiffs— 

Respondent. 

Specific TtelieS Act (/ of 1877), b. 42—‘“Leffal character** 
—bo any property**—Declaratory Buits, nature of 
—ottch BuijtB to he kept unthin legal Umits — Discretion— 
Hindu Law — Adoption — Daughter*8 son—Nephews not 
competent to contest adopton. 


A., a Hindu, governed by the Milakshara, died 
leaving two widows, a dauglitor and a tiaughtor’s 
son, D. B. 8ot up a title to succeed to /l.’s estate on the 
ground that ho h.ad boon adopted by A. vl’.a 
brother’s son, G., brought a suit to obtain a declara¬ 
tion that B. was not tl )0 adopted son o£ A. A.’a widows 
and daughters did not oppose B.’a title. 

Held, (1) that the suit was not maintainable under 
section 42 of the Specific Relief Act; 

(2) that C. could not bo said to bo entitled to a 
legal character or a right as to A.’s property; 

(3) that R. was not a person entitled to deny C.’g 
title; 

(4) that oven if the suit were maintainable, it would 
bo .a proper exerciso of tlie iliscretion given by sec¬ 
tion 42 to refuse to grunt a declaratory decree on 
account of tiro romolonoss of C.’s interests being 
affected. 

findkanr v. M'ljlis Uni, 23 P, R. 1876; RanC Anuud 
Kanwar v. The Court of Tr^rds oa behalf of Chandra 
Shikhar, 8 I.A. 14; 6C. 7G4;80.rj R. 381, distinguished 
not applied. 

Per Elsmie, J, — B.*a heirs would be the same whe- 
thcr ho succeeded to A.’s property as adopted son or ns 
daughter’s son. 

Per Itattigan, J. —To entitle a plaintiff to maintain 
a declaratory suit under section 42 of Act I of 1877 
it must bo shown that his “legal cbar.acter” or his 
“right to any property’’ has been denied by the de¬ 
fendant, or if not denied, that the defendant is at 
least “intorc.stod to deny one or the otlier.” As decla- 
x-atory suits are an exceptional form of litigation, tfi© 
power conferred b^' section 42 to instituto such suits 
ought not to be extended beyond what the law abso¬ 
lutely requires. 

Second appeal from the order of the Com- 
raiasioner, Lahore Division, dated 22ad July 
1880. 

ORDER OF REFERENCE. 

SMYtH AND Elsmie, JJ., (llbh May 1882.)—• 
The 6rst point in appeal is that the plaintiffs 
are not the immediate reversioners and have, 
therefore, no right to sue. The first Court 
held that it was unnecessary to consider 
whether the plaintiffs were immedaite rever¬ 
sioners or not as the point was unimportant 
with reference to the decision passed at the 
same time in another case which had been, 
brought by Musammat Tara Devi, one of the 
widows of the deceased, against the same 
defendant, Barkat Ram, in which it was held 
by the Court that Barkat Ram was not the 
adopted son of Dhari Mai. The decision in 
that case has now been set aside by the 
Court in appeal in accordance with a com¬ 
promise come to by the parties, and it 
becomes, therefore, necessary in the present 
case to decide whether the plaintiffs were 
entitled to biing the present suit. 

The facts are these: — 

Dhari Mai died leaving two widows, a 
daughter, Ananti, by one of the widows, and 
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ft graudson, Barkat Ram, Mie son of Ananti. 
Barkaf. Ram set up a title to succeed to 
Dhari Mai’s estate on the ground that he had 
been adopted by Dhari Mai. The plaintiffs, 
who are the brother’s sons of Dhari Mai, 
brought the present suit against Barkat Ram 
to obtain a declaration that Barkat Ram 
was not the adopted son of Dhari Mai. One 
of the pleas taken for Barkat Ram was that 
the plaintiffs were not entitled to bring the 
suit, because (1) in the presence of Dhari 
Mai’s daughter, they were not the immediate 
reversioners and (2) in the presence of Dhari 
Mai’s daughter’s son, Barkat Ram, who, if 
not adopted by the deceased, would succeed 
to the property as full proprietor on his 
mother’s deatlr, the plaintiffs were not rever* 
sioners at all. 

The right of the daughter and of her son 
to succeed to the property after the death 
of the widows has not been inquired into by 
the lower Courts. It is contended by Mr. 
Higgins that the point is not one which it 
was necessary to consider in the present case, 
because, even assuming that the allegation 
of the defendant' as to the right of his 
mother as the daughter of the deceased, and 
of himself as the daughter’s son to succeed 
to the property are correct, the plaintiffs 
would still be entitled to bring this suit for 
the purpose of contesting the status of the 
defendant as adopted son of the deceased. 
As regards the daughter, Mr. Higgins alleges 
that she is colluding with the defendant, and 
that, therefore, the plaintiffs as the next 

reversioners not colluding are entitled to sue 

and in support of this contention, he relies on 
cases reported as Raghu Nath v. Thakuri (1) 
and Rani Annnd Kunwar v. The Court of 
Wards on behalf of Chandra Shikhar (2). He 
refers also to cases decided by this Court 
and reported as Sikandar Khan v. Bahadar 
Khan (3), Mehtab Khan v. Mehtab Bibi (4) 
and Qulam Haidar v. Sikandar Khan (5). 
As regards the daughter’s son, Barkat Ram, 
Mr. Higgins urges that his position in the 
present case is nob that of daughter’s son 
but that of alleged adopted son of the deceas¬ 
ed and that for the decision of the question 
of the plaintiff a right to bring the present suit, 

(1) 4 A. 16. 

(2) 8 I. A. 14; 6 C, 764, 8 C. L. R. 381. 

(3) 39 P. R. 1876. 

(4) 24 P. R. 1877. 

(5) 66 P. R. 1878. 


only the latter position of the defendant can 
be regarded; and in support of that view, 
he relies on the case reported as Jindkaur v. 
Majlis Rai (6). 

With regard to the daughter; we find no 
evidence on the record that she is acting in 
collusion with the defendant, and we consider 
that the case would, under any circumstances, 
have to go back for inquiry and decision on 
that point. As regards the question of the 
plaintiff’s right to bring this suit in presence 
of a daughter’s son, if we assume as allegsd 
by the defendant, that he, if not adopted by 
the deceased, would be entitled to succeed 
upon his mother’s death to all the property 
of the deceased as full proprietor, we think 
that it should be answered in the negative. 
As, however, the decision cited by Mr. 

Jindkaur Y . Majlis Rai (6), is the 
other way, we consider that the question 
should be referred to a Full Bench for a ruling. 
The question which we refer, is, whether 
the plaintiffs, the nephews of Dhari Mai, are 
entitled bo bring a suit against the defendant 
to contest his adoption by Dhari Mai, in view 
of the fact that the defendant, even if held 
not to be the adopted son of Dhari Mai, is, 
as the son of Dhari Mai’s daughter, entitled 
(as we must assume that he is for the 
purpose of the present reference) to succeed 
to Dhari Mai’s estate as full proprietor on 
the death of his (defendant’s) mother. 

Mr. K. P. Roy, for the Appellant. 

Mr. Higgins, for the Respondent. 

JUDGMENT OP THE FULL BENCH. 

EciSMie, J.—The circumstances ander 
which this reference was made are set oat 
at length in the order of Division Bench 
dated 11th May last. The nephews of one 
Dhari Mai, deceased, sued to set aside or to 
obtain a decree declaring the alleged adop¬ 
tion by Dhari Mai of his daughter’s son, 
Barkat Ram, to be invalid. As Dahri Mai 
had left two widows, a daughter and a 
daughter’s son, all of whom were entitled to 
succeed to the property before the nephews, 
it was contended that the plaintiff’s suit 
would nob lie. But Mr, Higgins urged that, 
even assuming that the plaintiffs were nob 
immediate reversioners, they were neverthe¬ 
less entitled to bring this suit for the pur¬ 
pose of contesting the status of the alleged 
adopted son, and further that as the daughter 

(6) 23 P. R, 1876. 
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Yras oolludiug with defendant^ the plainfifls 
oonld oome in as the next uon-co)luding 
reversioners. Mr. Higgfins merely relied on 
the cases reported as Rant A^iand Knnwar v. 
The Oourt of Wards on behalf of Chajidra 
Shikhar (2) and Jtndkatir v. Majlis Rai (6). 

The Division Bench, after referring: to 
the file and ascertaining that it contained no 
evidence that the daughter was acting in 
collusion with the defendant, decided that 
the following question from which, as I 
understand it, the alleged collusion by the 
daughter is excluded, should be laid before 
the Full Bench.— 

Whether the plaintiffs, the nephews of 
Dhari Mai, are entitled to bring a suit 
against the defendant, to contest his adop* 
tiou by Dhari Mai, in view of the 
fact that the defendant, even if held not 
to be the adopted son of Dhari Mai, is, 
as the son of Dhari Mai’s daughter, 
entitled, as we must assume that he is for 
the purpose of the present reference, to 
succeed to Dhari Mai’s estate as full pro* 
prietor on the death of his (defendant’s) 
mother ?” 

The Division Bench, while expressing its 
opinion that the question should be answered 
in the negative, felt bound to make the 
reference to the Full Bench, because the case 
of Jindkaur v. Majlis Rai (6) appeared to lay 
down the opposite view without express 
qualification. In that case, a widow had 
adopted her daughter’s son to be the son of her 
deceased husband and it was contended that 
the plaintiff, who was not an heir presumptive 
01 indeed an heir at all, could not bring a 
suit to contest the adoption. The Court 
held, however, that there was no doubt that 
the suit would lie, but the Court also 
pointed out that the plaintiff was the nearest 
noU'Collading heir and it seems open to doubt 
whether in the absence of proved collusion, 
the Judges would have held that the suit 
was maintainable. However that may be, 
the case was decided before the Specific Relief 
Act come into force, and I presume that the 
question now before us must be answered 
with reference to section 42 of that Act. 
The words of the section, in so far as they 
are material at present, are the following; 
“Any person, entitled to any legal character 
or to any right as to any property, may 
institute a suit against any person denying or 
interested to deny his title to such character 


or right, and the Court may, in its discre¬ 
tion, make tlioreiu a declaration that lie is so 
entitled,” 

Now, the plaintiffs in the present case are 
persons whose interest in Dhari Mai’s estate 
is allowed, for the purpose of this reference 
to be remote, future and contingent. They 
are not the presumptive heirs or men having 
a vested remainder whose estates are ready to 
corae into possession at any moment when the 
existing estate may happen to determine. It, 
perhaps, might be doubted whether their 
position as contingent remainder-men and 
possible reversioners on the failure of heirs 
to the daughter and her son, gives them 
a legal character or a right to” Dhari Mai’s 
property which would permit them to bring 
this suit. I observe that while the illustration 
of section 42 clearly contemplates a suit of the 
present nature, when brought by a pre* 
suraptive heir, there is no illustration which 
appears to cover the facts in the present 
case. I should, therefore, be inclined to say, 
with reference to section 42 of the Specific 
Relief Act, that it is doubtful whether that 
section was intended to apply to such a suit 
brought by persons in the position of the 
present plaintiffs aud that, as the granting 
of decrees under that section, is entirely 
discretionary, it cannot be held that plaintiffs 
are “entitled” to maintain the action. But, 
however that may be, and assuming for the 
sake of argument (hat the plaintiffs are prima 
facie entitled to a “legal character” or right 
in regard to property within the meaning of 
the section, the question then arises whether 
the defendant has denied or is “interested to 
deny” the plaintiffs’ title to such character 
or right. Here no actual denial is alleged, 
and 1 fail to see that the defendant is 
“interested to deny” the title. Under the 
terms of the reference, the defendant, as 
daughter’s son, has a right to succeed to the 
property after widows and the daughter and 
before the plaintiffs. As adopted son, he 
would succeed before the widows and 
daughter, but the fact of his adoption would 
not have the effect of putting him or any 
other existing person in a more favourable 
position in regard to the property than he 
is now, so as to injure the plaintiffs’ chances 
of succession. If it be said that defendant 
may die before his mother and may, there¬ 
fore, as daughter’s son never take the pro¬ 
perty at all, whereas if he be an adopted son. 
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bis personal heirs would succeed oa hig death 
whenever it might occur, I do not think 
that we can fairly regard him, the defendant, 
as interested, on bel»alf of his possible heirg, 
to deny plaintiff’s title as a contingent rever¬ 
sioner. Moreover, I have not been able to 
find any authority for supposing that if 
defendant takes the property as adopted son, 
his heirs would be other than tliose who 
would be his heirs, if lie succeeded as 
daughter’s son. in the absence of lineal 
descendants, the plaintiffs apparently would 
be tlie heirs in any case, and I kuow of no 
authority for holding that the lineal heirs 
of a daughter’s son would not represent their 
father and take the property before male 
collaterls such as the plaintiffs. In the 
case put in illustration of section 42, Specific 
Belief Act, it is clear that a suit would lie 
against a stranger who by his position as 
adopted son deprives the person presump¬ 
tively entitled to possession of the properly 
on the death of the widow of his right to im¬ 
mediate succession and places him at least 
one degree further off from the inheritance. 
In the present case, whether defendant is an 
adopted eon or not, the plaintiffs have no 
right to come in until after defendant and his 
lineal heirs. Under this view, therefore, 
I think the question referred for our decision 
should be answered in the negative. 

I have referred to the various authorities 
to which our attention was drawn at the hear¬ 
ing. All of them relate to cases which arise 
prior to the date on which the Specific Relief 
Act came into force. The latest decision on 
an analogous point appears to be that of the 
Privy Council in the case reported as 
Rani Anund Kumuar y. The Court of Wards 
on behalf of OhinJra Shikhar (2), where it 
was held, in conformity with previous rulings, 
that such a suit must, as a general rule, be 
brought by the presumptive reversionary 
heir. If it should be held that we are not at 
liberty to interpret the meaning of the 
Specific Belief Act without reference to the 
rulings of the Privy Council on the former 
law relating to declaratory decrees, then, 
I think, the dictum which I have just quoted 
would be a sutficient authority to enable us 
to reply negatively to the present reference 
from which, as I have before explained, I take 
the element of alleged collusion to have been 
excluded. The general rule, as already stated, 
VTu sufficient to enable their Lordships in the 


Privy Council to dispose of the case before 
them, because the plaintiff had not come into 
Court alleging that any acts or omissions by 
way of collusions or otherwise, on the part of 
the nearer reversioners, had given him aright 
to sue. It is true that their Lordships state 
their opinion that a snit of this nature may 
be brought by a contingent reversionary heir 
under certain circumstances such as when 
the nearest reversionary heir refuses to in¬ 
stitute proceedings or he has precluded himself 
by his own act or conduct from suing or has 
colluded with the next heir or concurred in 
the act alleged to be wrongful. But the 
expression of this opinion does not appear to 
have been strictly necessary to the decision of 
the case,as it had not been alleged that any of 
these circumstances had arisen in the plaint¬ 
iffs’ favour and it would probably have been 
sufficient to say that there bad been no 
attempt to show* why plaintiffs’ case should 
not be governed by the general rule that such 
a suit could only be maintained by the nearest 
reversioner. Moreover, the suit which came 
before their Lordships on appeal had been 
instituted in India on the 28th August 
1S70 i.e., many years before the passing of 
the Specific Belief Act in 1877, and their 
Lordships decided it with reference to the 
former law and to precedents [see Bkikan 
Apan V. Jaggan Nath Vithal (7) and Kooer 
Qulab Singh v. Uao Kuran Singh (8)] of date 
prior to that year. But, oven if we take this 
case as our guide in disposing of the present 
reference, I think we should say, on the facta 
stated in the question, that the plaintiffs are 
certainly not entitled to maintain the present 
suit and that the Courts to place the matter 
on the narrowest ground should, at all eventS) 
refuse to grant a declaratory decree, 

Suvra, J.—The latest ruling on the subjeot 
of this reference is that by the Privy Council 
quoted by my learned colleague [ leant Anund 
Kunwar v. The Court of Wards on behalf of 
Chandra Shikhar (2)], 1 think it is desirable 

to refer to it somewhat more at length. It 
was in a suit brought by a contingent re¬ 
versionary heir to contest an adoption made 
by a Hindu widow of a son to her deceased 
husband, and upon the question whether the 
contingent reversionary interest which the 
plaintiff had was sufficient to ^enable him to 

(7) 10 B. H. 0. R. 361. 

(8) 14 M, I. A. 176. 
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Zn^nn f) were of 

^mion that althoagh a suit of this nature 

may be brought by a oontingeut reversionary 

brono./r^K * "■ rule, it must be 

brought by the presumptive reversionary heir 

that IS to say, by the person who would 

Bucoeed if the widow were to die at that 

moment. They are also of opini-Mi th,it such 

a suit may be brought by a more distant 

roversioner if those nearer in succession me 

in collusion with the widow or have precluded 

themselves from interfering. They consider 

that the rule laid down in Bhikaji Apaji v. 

Jaggan Nath V.thal (7) is correct. It cannot 

possibility of succeeding on the death of the 
widow can maintain a suit of the present 
nature, for, if go, the right to sue would 
belong to every one in the line of succession, 
however remote. The right to sue must in 
their Lordships’ opinion be limited. If the 
nearest reversionary heir refuses, without 
suacient cause, to institute proceedings, or 
If he has precluded himself by his own act 
or conduct from suing or has colluded with 
the widow, or concurred in the act alleged 
to be wrongful, the next presumable re. 
versioner would be entitled to sue. See 
Acer Qulab StngJi y. Eao Kuran Singh (8). 
In such a case, upon a plaint stating the 
cirouEustances under which the more distant 
reversionary heir claims to sue, the Court 
must exercise a judicial discretion in deter- 
whether the remote reversioner is 
entitled to sue and would probably require 

Now, upon the facts as stated in the order 
of reference to the Full Bench, and which, 
for the purpose of disposing of the reference, 
we must assume to be true, the plaintiffs in 
the present case are nob the nearest re- 
versioners. Even if we set aside the alleged 
adoption of Barkat Ram as not yet proved, 

If the widows were to die, the plaintiffs 
would not be entitled t^ succeed to the pro- 

Mai’s daughter, Anunti, 
would first succeed for life, and after her, 
her son, Barkat Bam, would succeed as fall 
proprietor. It would only be on tlie death 
of Barkat Ram without leaving a widow or 
issue that the plaintiffs would succeed to the 
property and their interest in the property 
IB thus very remote and merely contingent. 

At the same time, I think their interest 


lu the property is of such a nature as would 
enable them bo maintain the suib under sec¬ 
tion 42, Aob 1 of 1877, if they could show that 
the acb, of which they complain, was one 
which wrougfuliy affected their interest in 
the property, and that it was done in col- 
lusion with tlie nearer reversioners or that 
the nearer reversioners were precluded by 
their conduct from suing; or if they could 
show that the defendant, “denied or was 
interested to deny” blieir reversionary title 
to the property within the meaning of the 
above section, and was acting in collusion 
with the nearer reversiouers. But nothiug 
of this kind is shown to be the case here 
The act of which the plaintiffs complain is 
the setting up of a title in Barkat Ram as 
adopted son of Dhari Mai, and the suit is 
brought for a declaration that Barkat Ram 
13 not such adopted son. But taking, as we 
must, for the purpose of this decision the 
rule of succession to Dhari Mai’s property to 
be correctly stated in the order of reference 
It is nob clear how the plaintiffs’interest in 
the property is injuriously affected by the 
title of adopted son set up by Barkat Ram 
Whether adopted or not, he is in either case 
entitled to succsed to the property as fall 
owner before tiie plaintiffs. If adopted, he 
IS entitled to the present possession of the 
property as the son of the deceased; if nob 
adopted, he cannot claim to be put in pos. 
session till after the death of the two widows 
and of his mother, if he got present pos- 
session as adopted son and died without 
leaving a widow or issue of his own, the 
property would go to the plaintiffs* 
and from that point of view, his adoption 
IS rather favourable than otherwise to 
the plaintiffs’ interest; for if he was 
not adopted, and if he succeeded to the 
property, the property would pass on his 
death to his own heirs and nob to the heir 
of Dhari Mai, and the plaintiffs in that event 
might be excluded altogether from the 
succession. Nor does the defendant by set¬ 
ting up his title as adopted son deny the title 
or character of the plaintiffs as the rever¬ 
sionary heirs, nor is it dear how he is 
interested to deny such title or character 
As already stated, the defendant, whether as 
adopted son of Dhari Mai or as son of Dhari 
Mai’s daughter, would be entitled to succeed 
before the plaintiffs, and accordingly he has 
no object in denying uor does ha deny that 
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plaintilTd are entitled to succeed as rever¬ 
sioners in the event of his dying without 
leaving a widow or descendants. 

There is another point of view from which 
the question now before us may be considered. 
The question whether a Court will entertain 
a suit for a declaratory decree is one for the 
exercise of judicial discretion. In the case 
already cited, the Privy Council remarked 
that “upon a plaint stating the circumstances 
under which the more distant reversionary 
heir claims to sue, the Court must exercise 
a judicial discretion in determining whether 
the remote reversioner is entitled to sue.” 
And see also the case of Ram Brohmomoyee 
V. Raja Anund Lall Roy (9). Under the 
circumstances of the case before us, as stated 
in order of reference, I think a Court would 
exercise its discretion wisely if it refused 
permission to the plaintiffs to sue. For this 
is not a case where the property has been 
alienated or wasted, and, as already stated, 
it is not apparent how tbe plaintiffs’ interest 
in the property is injuriously affected by the 
title (even assuming it to be false) set up 
by Barkat Ram. The adoption here set up 
is not that of a stranger ; if it had been so, no 
doubt the plaintitfs’ interests might have 
been injuriously affected. It is the adoption 
of a person who was already in the line of 
heirs and who, if he lived long enough, would 
have been entitled to succeed to the property 
as an heir before the plaintiffs. It may he 
that one of the widows and the boy’s mother 
are acting in coUusiDn for the purpose of 
conferring on the boy a right to tbe present 
possession of tbe property, bub if any one has 
reason to complain of this, it is the other 
widow and she does nob now complain. 

The answer I would give to the question 
referred for our decision is that the suit is 
not maintainable under section 42, Act I of 

1877. 

Rattigan, J.—The question referred to us 
by the reference order assumes that between 
the plaintiff and the estate of deceased Dhari 
Mai, there are four intervening lives, namely, 
those of the two widows of Dhari Mai, his 
daughter and daughter’s son, who also claims 
to be the adopted son of Dhari Mai. This 
being so, the “legal character” which the 
plaintiff may be said to possess, on the sup¬ 
position that there had been no valid adop- 

(9) 13 B. L. E. 225 (note); 19 W. E. 419. 


tion of the daughter’s son, is that of possible 
contingent reversioner who would have a 
right of succession to the estate of Dhari Mai 
in three possible events, e. g., 

(а) if he survived the widows aud if the^ 
daughter and daughter’s son both 
predeceased them, the former leav¬ 
ing no other issue entitled to inherit 
by Hindu Law; 

(б) if having succeeded to the widows, 
the daughter outlived her son and 
then died in the plaintiff’s life-time, 
leaving no other descendants of her 
own, entitled to inherit by Hindu 
Law; 

(c) if the daughter’s son, having suc¬ 
ceeded either the widows of Dhari 
Mai or his own mother, subsequent¬ 
ly died in the plaintiff’s life-time 
without direct or collateral heirs of 
his own, and without having validly 
alienated the estate. 

Now, to entitle the plaintiff to maintain a 
declaratory suit under section 42 of Act I of 
1877, it must be shown that the plaintiff’s 
*'legal character” or his right to any pro¬ 
perty” has been denied by the defendants, or, 
if nob denied, that the defendants are at least 
“interested to deny” one or the other, 
As.suraing, however, tbe plaintiff’s legal 
character” and his right to succeed to Dhari 
Mai’s estate to be as described above, and 
no other character or right can be assigned 
to him under the reference order, it is difficult 
to see how the defendants can be said to he 
“interested to deny” tbe one or tne other, 
and it ii not alleged that they have in point 
of fact denied either his character of a con¬ 
tingent reversioner or his right of succession 
subject to the limitation above stated. For 
the daughter’s son, by setting up a title by 
adoption, at most merely expedites the 
devolution of Dhari Mai’s estate into bis own. 
bands, but he does not thereby necessarily 
deny, nor is it to his interest to deny the 
plaintiff’s legal character to succeed to the 
estate in the events above enumerated 
because in any case he would have a prior 
right of inheritance to the plaintiff. And, 
inasmuch as it is apparent from the refer¬ 
ence order that the widows aud the 
daughter admit tho title thus set up, it may 
be taken that they are willing to relinquish 
their own prior title in favour of the 
daughter’s son, which it is quite competent 
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for them to do [Kaniessiir Pershad v. Kadir 
Khan (10); Protap Chauder Pot, v. Sreomuty 
Joy .VioNde Dehee (11), Mohnnt Kishen Qeer v. 
Busyoet Roy (12) j. So that eveo if thedauj^h- 
ter’a sou had no valid olainia to tho status 
of an adopted son of Dhari Mai, the surren¬ 
der of the estate by the inbervaniug heirs 
in his favour, he being" the nest re^^ersiouary 
heir, would as effectually out off the plain¬ 
tiff’s reversionary rights as if the alleged 
adoption had really taken place (for he 
would then take as full owner and succes¬ 
sion would pass to this heir, Mayne’a 
Hindu Law, section 479). The only advantage 
the title by adoption would convey to the 
daughter’s son, as far as the plaintiff is 
concerned, would be a superior right of 
collateral to the plaintiff himself than he 
would possess as the daughter’s son of 
Dhari Mai, But that circumstance would nob 
entitle the plaintiff to maintain a declaratory 
suit under section 42, Act I of 1877. 

In the case reported in Rani Anund Kunwar 
V. The Court of Wards on behalf of Chandra 
Skikhar (2), the adoption was of a stranger, 
whose introduction into the new family might 
very aeriouly prejudice the reversioners in that 
family and in a case of that kind, as their 
Lordships of the Privy (council pointed out, 
a more distant reversioner might bring a suit 
to challenge the adoption, if those nearer in 
succession were either in collusion with the 
widow or had concurred in the act alleged to 
be wrongful. The reason for permitting a 
distant reversioner to bring a suit under such 
circumstances is obvious and it is quite 
reasonable also that be should not be deprived 
of that right by the consent or collusion of 
the nearer heirs because, although the latter 
might legally relinquish their own right of 
succession, they could not vest that right in 
another to the prejudice of tho proper 
heir. The personal law of the parties would 
then determine who was to be regarded as 
the proper heir, and the devolution of the 
estate would pass bo him. Bab the paculiari- 
ty of the present case is that the alleged 
adopted son is himself the person who would 
be the next heir if the widow and the imme¬ 
diate reversionary heir, (his own mother), 
who concurred in his title, were excluded. 

(10) 20 TV. E. 393. 

(11) 1 W. E. 98. 

(13) 14 TV. E. 379, 


So that by admitting this persou into 
immediate p>S8e3sion, the intervening heirs 
only relinquished their own prior rights but 
they do nob prejudicially affect the plaintiff’s 
legal status or his rights to any property. 
Ibis wholly immaterial, therefore, by what title 
the daughter’s son claims to have succeeded, 
for whether he has done .so as daughter’s son 
with the consent of the widows and his own 
mother, or as adopted eon, he has not in 
either veiw of the case denied by that act the 
plaintiff’s legal character as a contingent 
reversioner next after himself, nor the 
ultimate right of succession which he was 
entitled to claim under the Hindu Law. 

Declaratory suits are an exceptional form 
of litigation, and it is not desirable that the 
power to iustitube such suits, conferred by 
section 42 of the Specific Relief Act, should 
be extended beyond what the law absolutely 
requires. In the present case, I do not think 
the plaintiff brings himself within the purview 
of the section, which, in my opinion, should 
be interpreted strictly, and I accordingly 
concur in the proposed answer to the 
reference. 

Babklet, J.—I concur in answering the 
question referred to the Full Bench in the 
negative. It being assumed in the reference 
that the daughter’s son is entitled to succeed 
as full proprietor to Dhari Mai’s estate, 
(immediately after his own mother’s interest, 
which will arise upon the death of the 
widows, comes to an end), it appears to me 
extremely doubtful whether the plaintiff 
can be said to be entitled either to any legal 
character, or to any right as to Dhari Mal*s 
property, within the meaning of section 43 
of the Specific Relief Act. He has rather 
the mere possibility of becoming so entitled 
on the happening of one of the three events 
described in Mr. Justice Rattigau’s judg¬ 
ment, which I have had the advantage of 
perusing. If there were no daughter’s son, 
the plaintiff might be described as the 
parsumptively entitled to possess pro- 
perty if he survived the widows and the 
daughtei', as in that case all the interests, 
prior to his own, would be restricted interests, 
and he would then be the nearest reversioner 
who could take an absolute estate. But it is not 
easy to see how he can be so described when 
there is a daughter’s son who, if he survived, 
would take an absolute estate, to which the 
plaintiff would have a bare possibility of 
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BucceediQg only in case the daughter’s sou 
died before him, leaving no heirs, direct 
or collateral, of his own, and not having 
alienated the estate. While I ara not prepar¬ 
ed to go the length of holding, with a 
Division Bench of the Calcutta Court, in a 
case reported as Qreeman Singh v. Wahari Lall 
SinghilS), thatsecbion 42 of the Specific Relief 
Act “refers only to existing and vested rights, 
and not to contingent rights,” in the case put 
in illustration (c) of the person presump¬ 
tively entitled to possess the property, if he 
survives a Hindu widow, is nob a case of a 
vested right. I think the test of whether a 
reversionary heir can be said to be entitled 
either to any legal character, or to any right 
to property is furnished by the question 
whether he would succeed if all restricted 
estates prior to his own were at once to 
terminate ; and I observe that the cases cited 
with approval by the Judicial Committee of 
Privy Council in Rani Anunl Kunwar v. 
The Court of Wards on behalf of Okandra 
Shikhnr (2), in which a person who was 
not the nearest reversioner was held entitled 
to sue, are both cases in which the reversioner 
nearer than the plaintiff was entitled only 
to a restricted estate. The case in Bhikaji 
Apaji V. Jaggan Nath Vithal (7) was one 
in which the nearest reversioner, a daughter, 
had resigned her rights in the particular 
property in the plaintiff’s favour, and that in 
Koer Qulab Singh v. Bao Kuran Singh (8) was 
one in. which the nearest reversioner was the 
mother of the last male owner, and was alleged 
to have concurred in the widow’s alienation. 
But, supposing that the plaintiff has a title 
to any legal character or to any right to 
the property left by Dhari Mai, his suit 
must be against “some person denying or 
interested to deny his title to such character or 
right,” and I agree with my learned col¬ 
leagues that the defendant, who is not alleged 
to deny the plaintiff’s title to succeed next 
after him and his heirs, is not a person 
interested to deny such title. The adoption 
which the defendant alleges would merely 
accelerate his own estate, and it would at 
the same time, make the plaintiff one of * his 
collateral heirs, who would succeed if he died 
leaving no lineal heirs. 

Even if the suit could be maintained by the 
plaintiff against the defendant, I also agree 

(13) 8 C, 12; 9 0. h. B, 249. 


in considering the case to be one in which it 
would be a proper exercise of the discretion 
given by section 42 for the Court to refuse 
to grant a declaratory decree on account of 
the remoteness of the possibility of the 
plaintiff’s interests being affected. 


MA.DRA.S HIGH COURT. 

Second Civil Appeal No. 1237 of 1909. 

July 16, 1912. 

Present: Justice Sundara Aiyar aud 

Mr. Justice Sadasiva Aiyar. 
MUTHAEA. KANDI KATTURl KOTA 
MOLL A— Defendant—Appellant 

versus 

PALLI VEETIL ABU BAKER— 

Plaintibf—Respondent. 

Muhainmadan iMtv—Mosque—Right to worship—Re^ 
ligious institution—Right to ojfer prayers—Right to 
recite Koran. 

Every Muhammadan worshipper has the right both 
to ofEer prayers and to recite the Koran as a part of 
his right of worship in a mosque- 

There is nothing to prevent a worshipper from re¬ 
ceiving at the mosque money offered to him there by 
others or from distributing sweetmeats. But no wor¬ 
shipper can claim to use the mosque as of right for 
such purposes. 

Second appeal against the decree of the 
District Court of South Malabar, in A. S. 
No. 54 of 1909, preferred against that 
of the Coart of the District Munsif of Calicut, 
in 0. S. No. 531 of 1907. 

Mr, J. 0. Rosario^ for the Appellant. 

Mr. 0. V. Anantakrishna lyer^ for the Res¬ 
pondent. 

JUDGMENT. 

ScNDARA Aiyar, J.—The plaintiff in this 
suit sought a declaration of his right to 
perform certain ceremonies in the Muohanti 
Mosque in Calicut and to restrain the defen¬ 
dant from preventing him in any way from 
performing them. He also asked for 
damages alleged to have been sustained by 
him in consequence of an obstruction caused 
by the defendant. Now, the plaint states in 
paragraph 3 (4) that the plaintiff was in the 
habit of offering prayers and reciting the 
Koran in the mosque for 5 days conseontive- 
ly from the 20th to the 24bh in the month 
of Shaban and distribnting sweetmeats, ftapu, 
etc., that were brought for the said 
purpose by the persons who went there. 
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The prayer in the plaint is that the 
defendant should be restrained from pra- 
veutinj; the plaintiff from performinof the 
usual oeremonies such as reoitinq* the Koran, 
eto. Reading the prayer with paragraph 3 (4) 
of the plaint, it is probable that the plaintiff 
wished to obtain an injunction restraining 
the defendant from interfering with the 
performance of any part of the ceremonies 
set out in paragraph 3 (4) including the 
distribution of eweebmeats, kapu, etc., 
brought by other persons on the oooasion 
of his offering prayers and reciting the 
Koran. The defendant denied altogether 
the plaintiff’s right to recite the Koran in 
the mosque and alleged that that was not 
one of the rights which the members of the 
congregation of the mosque had as a part of 
their right of worship. 

Both the lower Courts have found that 
any Muhammadan worshipper has the right 
both to offer prayers and to recite the 
Koran as a part of his right of worship in 
the mosque. The Courts do not base this 
finding on any special right which the 
plaintiff has in consequence of the reputed 
sanctity of his father or any special right 
possessed by the plaintiff in connection 
with the celebration of the anniversary of 
his father. The finding proceeds on the 
ground that as the plaintiff as a worshipper 
had the right to offer prayers and to recite 
the Koran, be was entitled to do so on the 
days mentioned in the plaint, namely, from 
the 24th to 2Sth of Shahan. There is no 
reason for not accepting <he lower Courts* 
‘finding as so understood. The lower Courts 
do not find that the plainliff was entitled, 
as of right, to use the mosque either for 
collecting subscriptions or for distributing 
sweetmeats. It may ba that there is 
nothing to prevent a worshipper from 
receiving at the mosque money offered to 
him there by others. But it is a very 
different thing bo say that the plaintiff can 
claim to uso the mosque as of right for the 
purpose of collecting subscriptions or dis¬ 
tributing sweetmeats. A claim as of right 
to use the mosque for such purposes appears 
prima facie to be an extraordinary one. As 
the plaintiff does not, in bis prayer, in 
terms ask, except by the use of the word. 
et cetra^ for any right beyond offering prayers 
and reciting the Koran and as neither of 
the Courts below has found that he has 


the right to u^o the mosque for oolloof- 
ing suh^oriptiiins or distributing sweetmeaLs, 
the iniunc*'4on as framed in the deoroa of 
the lower Court must be regarded as vague. 

It is necessary to make one further 
observation with reference to the prayer in 
the plaint and the phraseology of the in¬ 
junction. The plaintiff asks for an injunction 
restraining the defendant from interfering 
with the plaintiff’s performance of ceremoni<i-i 
inclfifUng the offering of prayers and the 
recital of the Koran. If he meant that ho 
had any special right to celebrate a ceremony 
in connection with the anniversary of his 
father, the findings of fact arrival at by the 
lower Courts do nob support any suc’i 
pretension. It is at least doubtful whether 
the lower Courcs intended to recognize any 
such special right. It is necessary to modify 
the terms of the injnnctioa so as to make it 
clear that the plaintiff’s claim can bo 
supported only on the rights possessed by 
him as an ordinary worshipper to offer 
prayers and recite the Koran on any day 
and at any time he chooses. His right mast, 
of course, be subject to similar rights 
possessed by other members of the com¬ 
munity. It is quite clear that the plaintiff’s 
exercise of his right cannot be carried out 
in such a manner as to cau.se disturbanco 
to other per.sons engaged in worship. If 
the defendant has any rights as the Mulla 
to enforce the exercise by the plaintiff of 
his right in such a manner as not to disturb 
others, the declaration in favour of the 
plaintiff of his right to offer prayers and to 
recite the Koran cannot affect the right of 
management or of discipline. 

The decree must, therefore, be modified by 
its being declared that the plaintiff is entitled 
to offer prayers and to read the Koran in the 
Muchanti mosque as a worshipper. The 
injunction must be that the defendant ba 
restrained from preventing the plaintiff’s 
exercise of the abDve rights as an ordinary 
worshipper without prejudico to any rights 
that the defendant may have as Mulla to 
require the plaintiff to exercise his right 
without infringing the rights of other 
persons. In the circumstancss, each side 
will bear their own costs throughout. 

Saoasiva Aiyar, J. — I was at first inclined 
to reverse the judgment of the lower Courts 
and dismiss the suit wholly, because the 
defendant did not deny the plaintiff’s right 
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to recite the prayers in the mosque and 
because the plaintiff based his right to recite 
the Koran, not as an ordinary worshipper, 
but as part of the annual ceremony which 
he was entitled to perform for 5 or 6 days 
in connection with his father’s death. It 
appears from the evidence of 4th plaintiff’s 
witness that about 200 persons used to 
congregate in the mosque on such occasions 
and that this assembled crowd used to 
bring offerings and subscriptions and they 
used to have these offerings distributed 
among the crowd collected. Surely, the 
plaintiff cannot be allowed to have the 
ceremonies in connection with his deceased 
father’s anniversary performed in the 
mosque? However, as defendant went too far 
in denying the right of even ordinary wor¬ 
shippers to recite the Koran in the mosque 
without his permission, it is better that an 
injunction do issue in the terms now made 

very clear in the judgment of my learned 
brother. 

Injunction issued. 


PUNJAB CHIEF COURT. 
CiviljRbvision Petition No. 2038 op 1911. 

May 31, 1912. 

Present—Sir Arthur Reid, Kr., Chief Judge. 

BUDH SINGH and others—Defendants_ 

Petitioners 

versufi 

[ RAM NATH and another—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act ro/1908J, s. 104 (DCa). 
0. XXXII, r.7, Sch. II,cl3. 8 and 15 (Ij (aj — Refer¬ 
ence for minor to arbitration—Superseding arbitration 
^Appeal—Reunion. 

Unless an award is superseded under Schedule II 
para. 8 of the Ciril Procedure Code, section 104 (ij 
(a) bars an appeal; but if the Court has, in supersed- 
ing an award, adopted a procedure not authorised 
by law, and there is no other remedy available, the 
Chief Court will interfere on revision# 

Him V. Dina, 37 P. 11.1895, followed. 

Where matters in dispute are referredto arbitration 
through tbo Court, and an arbitrator is deliberately 
selected, a plea that the reference was bad by reason 
of the parties being minors and sanction of the Court 
not having been granted under Order XXXII, rule 
7 of the Code^ has no force. 

Petition, under section 70 (o)of Act XVIII 
of 1884 as amepded by Act XXV of 1899. for 


revision of the order of the District Judge, 
Perozepore, dated 27th July 1911, setting 
aside the appointment of an arbitrator. 

Mr. Nand Lal^ for the Petitioners. 

Rai Sahib Pundit Sheo Niratn, for the 
Respondents. 

JUDGMENT.—I concur with Mr. Justico 
Shah Din, who issued notice, in the opinion 
that no appeal under section 104 (1) (a) of 
the Code of Civil Procedure lies, the arbitra¬ 
tion. not having been superseded under 
Schedule II, clause 8 of the Code, and I 
also concur in the opinion that revision 
lies, the proceedings of the Court below in 
superseding the arbitration having been 
materially irregular. The arbitrator had 
not delivered an award and the proceeding 
held by the Court below to indicate prejudice 
was prelimiDary. The provisions of the 
Code for dealing with awards are, therefore, 
inapplicable and the learned Pleader for the 
respondents has been unable to cite any 
authority for the procedure adopted by the 
Court below. Schedule II, clause 15 (1) 
(o), cited by him, is limited to awards. Here 
there was no award. The plea that the 
reference to arbitration was bad by reason of 
the parties being minors and sanction of the 
Court not having been granted under Order 
XXXII, rule 7, has apparently no force, 
even if the rale applies to references to 
arbitration, the snbmission to arbitration 
having been through the Court and the arbi¬ 
trator having been delibrately selected, 

Hira v. Dina (1) is authority for inter¬ 
ference on the revisional side when the 
Court below has adopted procedure not 
prescribed by the law and no other remedy is 
available. 

The application is allowed and the order 
of the 27th July 1911, setting aside the 
appointment of L. Rama Nand as arbitrator, 
is set aside with costs. Counsel’s fees fifty 
rupees. 

Appiicaiion allowed. 

(1) 37 P. R. 1895. 
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MADRAS HIOH OODRT. 

Civil Revision Petition Nos. 157 and 158 

OK 1910. 

August 16, 1912. 

—Mr. Justice Sankarau Nair. 

A. M. MURUGAPPA OHETTIAR—• 
Plaimtipk—Drork e-holder—Petitioner 


MADRAS HIGH COURT. 

Civil Appeal No. 24 ok 1909. 
August 13, 1912. 

Present-, —Mr. Justice Sankaran Nair ami 

Mr. Justice Napier. 

JAITUM BI—PoAiNTiFK—A ppellant 

Vf^rsHS 


versus 

NARAYANASAMT PILLAI and others—- 
Defendants—Respondents. 

Civil Procedure Code (Act Vof 1908), s. 73—Order for 
rateable distribution —Whether open to revision by High 
Court, 

An order under sootiou 73 of the Civil Procedure 
Code deciding that a person is not entitled to ratoablo 
distribution, is not open to revision by tlio nigh Court, 
even though the order is wrong, as tho person affeotod 
has his remedy by suit. 

Petition, under section 115 of Act V of 
lf08, praying the High Court to revise tho 
order of the Court of the Subordinate Judge 
of Tuticorin, dated 24th January 1910, in A. 
P. No. 449 of 1909 in 0. S. No. 34 of 1909. 

Petition, under section 115 of Act V of 

1908, fraying the High Court to revise the 

order of the Court of the Subordinate Judge 
of Tuticorin dated 24th January 1910 in 
M. P. No. 452 of 1909, in 0. S. No. 248 of 

1909, on the file of the Court of the Di.strict 
Munsif, Tuticorin. 

Mr. K, Srinivasa Iyengar^ for the Peti¬ 
tioner. 

Mr. G. y. Ananthdkriskna lyer^ for the 
Respondents. 

JUDGMENT.—The Subordinate Judge 
decided that the petitioners are not entitled 
to rateable distribution under section 73, 
Code of Civil Procedure, as they did not 
apply to execute their decrees before the 
assets were realized by the Court, though 
they had attached the properties sold before 
judgment. The contention of the petitioners 
is that their subsequeut application relates 
back to the attachmeut. 

Assuming the Subordinate Judge is wrong 
in his decision on this question of law, the 
High Court will not interfere with his de¬ 
cision; further, the petitioners have their 
remedy by suit. 

Sevision dismissed. 


K. ••I 

VauT H... 


s. •N. * 




NABI SAHEB and others—Dbkendanfs — 

Respondents. 

Arbitration, agreement to refer to—Arbitrators 
■pointed but unwiltiiuj to act—Rt'ferencc to other arhi> 
trntors—Award inoperative—Specific Relief Act ([ of 
1877), s. 21 — TT/jch bars suit. 

Cortnin matters iti disjmto were reforrerl to throe 
named arbitrators, two of whom wore miwilling to 
act: the agroemonb to refer to arbitration containoil no 
provision to appoint arbitrators in tho room of those 
unwilling to act : 

Held, that tho agreoiuont was inoporarive and of no 
ofloct. 

Appeal against the decree of the District 
Court of Kurnool, in 0. S. No. 31 of 1907. 

Dr. S. Swaminadhan and Mr. 8. Banga- 
nadha Iyer, for the Appellant. 

Mr. ./. Adam, for Mr. J. C. Adam, for the 
Respondents. 

JUDGMENT.^The suit wus brought by 

the plaintiff for partition and recovery of 
her share of her father’s estate. It was 
dismissed by tho District Judge on the 
ground that the parties had agreed to refer 
the matters in dispute between them to 
arbitration and that the suit was, therefore, 
barred by section 21 of the Specific Relief 
Act. 

It is proved that on the 23rd October, the 
plaintiff’s husband, acting under a general 
power-of-attorney, and the defendants execut¬ 
ed a muchilika (Exhibit B) by which they 
agreed to refer the dispute to arbitration. 
Three arbitrators were appointed by that 
muchilika; Maatan Saheb for the plaintiff, 
Gafur Saheb for the defendants and Venkata- 
rangiah for both parties. On the 30th Octo¬ 
ber, the plaintiff’s husband issued a notice 
(Exhibit 0) revoking the reference to 
arbitration as illegal because he said it was 
only to three persons and not to five. The 
plaintiff’s husband also stated in the notice 
that unless in five days the defendants chose 
five arbitrators, the matter would be put into 
Court. The Judge has held that this notice, 
though erroneous, was hona fide. Yenaktal 
rangiah, plaintiff’s witness No. 1, says that 
he was appointed an arbitrator without his 
knowledge or without his consent being taken; 
that he was and is unwilling to act as au 
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arl^itrRtor. Mustan Salieb, plaintiff s witnss^ 
No. 2, gives evidence to the same effect; it 
is clear, therefore, that the agreement between 
the parties to refer the differences between 
them to the arbitration of these three persons 
named in the tnuchilikd cannot now be 
carried out and, as there is no provision in 
the muchilika (Exhibit B) for the appoint¬ 
ment of new arbitrators in their place 
Exhibit B, has become inoperative and has 
DO effect. 

Under section 11 of the Common Law 
Procedure Act, 1854;, it was held, in Deutsche 
Springs Staff Actien Qesellschoft v. Briscoe 
(11, that if there is no subsisting agreement 
or agreement capable of being carried into 
effect, the suit is maintainable. In India 
section 21 of the Specifie Relief Act provides 
that if any person has entered into a contract 
with another to refer a controversy between 
them to arbitration and has refused to 
perform, it "the existence of such contract” 
shall bar any suit by him in respect of any 
subject which he has contracted to refer. 
This section, in our opinion, requires thai 
there must be a subsisting contract to bar 
the plaintiff’s suit. Because if, as in this 
case, the agreement cannot be carried out 
and the plaintiff's suit is not maintainable 
there is, no tribunal for the determination of 
the disputes between the parties. 

I The case in Ram, Kumar Singh v. Jaganmohan 
Singh (2) is directly in point. In that case, 
the disputes were referred for decision to 
three named arbitrators. One of the parties 
gave notice to the arbitrators asking them 
nob to make any award. The arbitrators 
took no action after that nor did the other 
party for many years. It was held on the 
facts that the agreement had ceased to be 
operative at the time of the salt. Section 
21 of the Specific Relief Act was, therefore, 
held not to be applicable. 

It was then argued that there is a general 
agreement to refer the controversy to arbitra¬ 
tion and the fact that two arbitrators refuse 
to act does not entitle the plaintiff to 
maintain the suit. But, as we have pointed 
out, the agreement was to refer the dispute 
to three named arbitrators without any pro¬ 
vision for the appointment of other arbit¬ 
rators. 

(1) 20 Q. B. D. 177 at p. 180j 57 L. J. Q. B. 4; 36 W. 
R. 557. 

(2) 33 A. 316} 8 A. L. J. 66? 9 lad. Oas. 80. 


We, therefore, reverse the decree of the 
Court below, direct the suit to be restored to 
file, and to be disposed of in accordance with 
law. The appellant is entitled to the costs of 
the appeal. The costs in the lower Court 
will be provided for in the revised decree. 

Decree reversed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 577 of 1912. 

October 12, 1912. 

Present-. —Mr. Justice Rattigan. 

SULTAN SINOH— Judgment-debtor— 

Appellant 

versus 

BAHADUR SINOH— Decree-holder— 

Respondent. 

Partition suit—final decree in the first instance— 
Decree for possession of share, whether executable. 

There is no reason why in a partition suit, where 
the claim is for a certain share in joint property, a final 
decree should not be passed in the first instance, 
especially where the subject-matter of the suit is a 
house and the share can be ascertained without 
difficulty in execution. 

A decree in a partition suit directing the plaintiff 
to receive possession by partition of a definite shai'e 
in a house is not merely declaratory and is capable of 
execution. 

Second appeal from the order of the Divi- 
Bional Judge, Delhi, dated 9th February 
1912, confirming that of the Munsif, Ist class, 
Delhi, dated 9th October 1911, dismissing 
objections of appellant to execution of decree. 

Mr. Santanam, for the Appellant. 

Lala Sangam Lil, for the Respondent. 

JUDGMENT.—In my opinion, the decree 
of this Court under consideration was & final 
decree and gave plaintiff a right to receive 
possession of one-third of the house. It did 
not merely declare him entitled to the one- 
third, but actually provided that he do 
receive possession by partition of the one-third”. 
Whether or not a final decree should have 
been passed in such a case unless and until 
the third share had been defined after local 
inquiry, is another matter with which I am 
not here concerned, though I confess I see no 
reason why in certaio cases of claims for 
shares in joint property, a final decree should 
not be passed in the first instance, especially 
where, as here, the subject matter of the suit 
is a bouse, and the shares can be ascertained 


INDIAN OASES. 


3D1 


Vol» XVII] 

in re kollipaba yeneauma, 

Yvlbhoat diffioalby in exeoutiou. In bho 
preseub iiisbanoe, the Munsif, ia ezeoubitig: 
the decree, issued a oommiasion to a reapeot- 
able person bo effect a partition of the hoase 
and the Oommissioiier’s report, in oompliauoe 
with the Munaif’a orders, ia on the record. 
1 hold that the Courta below were right in 
treating this Court’s decree aa and 

as capable of execution, and 1 dismiss this 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

CiYiL Revision Petition No. 159 op 1912. 

September 16, 1912. 

Present'. —Mr. Justice Sadasiva Aiyar. 
in re KOLLIPARA VENKAMMA— 
Plaintiff—Petitioner. 

Vlsader client—-Compromise—Power of Vakil 

to compromise ^Civil Procedure Code {Act V of 
1903), s. 115— Revision not competent when there is 
an appeal—Position of Vakil, 

In a suit for maintenance, the Vakil of tho plaintiflE 
consented zo the rate proposed by the defendant: the 
plaintiff sought to revise the order on the ground 
that the consent of her Vakil was not binding on 
her : 

Held, that as the order was appealable, an applica' 
tion for revision was not competent. 

A Vakil, who has an engagement vakalat empower¬ 
ing him to compromise an action, does not need to get 
a special and separate power in order to effect a com¬ 
promise. 

Matheivs v. Munster, 57 L. J. Q. B. 49; 20 Q. B. D. 
141; 57 L. T. 922; 36 W. K. 178; 52 J. P. 260; Butler 
Y. Knight, QHh.J. Ex. 66] L. R. 2 Ex. 109; 16 L. T. 
621; 15 W. R. 407, referred to. 

liajunder Narain Rai r. BejoiQovinn Singh, 2 M. I. 
A. 263] Jagapathi Mudaliar v. Ekamba Mudaliar, 21 
M. 274, distinguished. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Court of the District Muosif 
of Ellore, in Original Suit No. 271 of 1910, 
Mr. T. Prakasam, for the Petitioner. 
JUDGMENT.—i’he petitioner who was 
plaintiff before the District Munsif's Court 
could have appealed to the District Court 
against the Munsif’s decision, if she con¬ 
sidered that decision was legally wrong. If 
she bad done so, and if she failed even in 
appeal, she could have come up in second 
appeal to this Court, in a suit relating to a 
claim for maintenance. 

Instead of doing so, she has put in 
this revision petition under section 115 of 
the Civil Procedure Code, 225 days after 
District Munsif’s decision. This ia not a 


case in which “No appeal lies” to the liigli 
Court and hence seotion 115 cannot apply. 
There is no question of jurisdiction, perverse¬ 
ly illegal decision, or material irregularif-y of 
procedure involved but only a question 
whether the District Munsif comriiitted 
an error of law in allowing tlie plaintiff’s 
Vakil’s consent to bind tlio plaintiff in the 
decision of the suit. It is admitted that 
the Vakil’s vakalat empowered liim to 
compromise the suit but the contention is 
that without a special and separate vakalat 
(other than the engagement vakalit which 
empowered the Vakil to compromise), the 
Vakil’s consent to the rate of maintenance 
proposed by the other side is not binding on 
the plaintiff. 

I see no reason to hold that a Vakil 
who has gob a vakalat empowering him to 
compromise an action should gat a second 
vakalat which contains the same power 
simply because the first vikaltt empowers 
him to do other things also besides em¬ 
powering him to cempromise. A Vakil in tho 
Indian Courts is both tl;e Solicitor who acts 
and a Counsel who pleads for his client. 
In Matlieics v. Munster (1), it was held that, 
where the defendant’.s Counsel, in the 
absence of the defendant and without his 
express authority, assented to a verdict for 
the plaintiff for £359 with costs and with¬ 
drew all imputations against the plaintiff, 
the settlement was a matter which was 
within the apparent general authority of 
Counsel and was binding on the defendant. 
In Butler v, Knight (2), it was held that, 
even when the client had expressly pro¬ 
hibited her Solicitor to accept any compro¬ 
mise, and even though she had obtained 
judgment and decree, she was bound by 
the act of her Solicitor in accepting a 
compromise so far as the other party 
was concerned, if that other party had 
no notice of any limitation having been 
imposed on her Solicitor’s authority and 
that her only remedy lay in an action for 
negligence against lier Solicitor. In bho 
present case, the Vakil had express authority 
to compromise the suit. 1 think that 
serious inconvenience would result to the 
administration of justice by Courts if, even 

(1) 57 h. J. Q. B. 49; 20 Q. B. D. 141; 5 7 L. T. 922 
36 \V. R. 178; 52 J. P. 260. 

(2) 3G L. J. Ex. GO; L. R. 2 Ex, 109; 15 h. T. 02lj 
15 W. R. 407. 
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after a Vakil has been given power to 
compromise the suit by the plaintiff who 
engages him and after the opposite party, 
on the faith of that vakalat, has offered 
terms of compromise which were accepted 
and acted upon, and after the Court 
has, on the faith of the assurance of the 
legal practitioners, passed its decision by 
their consent, the plaintiff should be 
allowed to take the objection that she did 
not give a special second vakalat mention¬ 
ing only the power to compromise. There 
is no allegation even in the revision 

petition that she had prohibited the Vakil to 
compromise the suit notwithstanding that the 
vakalat to act gave him such power and that 
the defendant knew that her Vakil had no 
such power (that the vakalat gave him such 
power is spoken to by her Vakil who was 
examined in the review petition case. 
See Mr. Gomoji Row’s order on the Review 
Petition.) 

The Privy Council held, in Rajunder 
Narain Rae v. Bijai Qohind Singh (3), that 
when a Vakil admitted that the rental 
of a zemiiidari^ in dispute was a certain 
sum, the admission was binding on his 
client. JagapxH Mudaliar v. Ekamhara 
Mnialiar (4) was a case in which the 
vakalat did not give power to the Vakil 
to compromise the suit. That there is 
no distinction between Vakils and Counsel in 
these matters is clear from Venkaia Nara- 
simha Naidu v. Bhashyakarlu Naidu (5). 

This petition in revision put in by the 
plaintiff is, therefore, rejected. 


(3) 2 M, I. A. 253. 

(4) 21 M. 274. 

(5) 22 M. 538. 


Petition rejected. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 66S of 1911 

July 31, 1912, 

Presenti—Uv. Justice Shah Din and 
Mr. Justice Beadon. 

ALA SINGH AND OTHERS — pLAINTiPFS— 

Appellants 

versus 

KHARK SINGH— Defendant_ 

Respondent. 

~ vropert,j-0^„s pro. 
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The bunlen of proving that the entire estate left by 
a land owner is ancestral rests on the person who 
asserts that it is. The fact should be proved con¬ 
clusively. 

Atar Singh v. Thakar Singh, 42 P. R. 1910; 128 P. 
■W. R. 1908; 6 Ind. Cas. 721; 12 0. \V. N. 1049; 35 0. 
1039; 8 C. L.J. 359; 17 M. L. J. 379; 35 I. A. 206, fol- 
lowed. 

If the property in the possession of an adopted 
son is not ancestral, the collaterals of his adoptive 
father cannot succeed to the property, although the 
adoption is invalid by custom. 

Sant Singh v. Sadda Singh, 63 P. R. 1912; 222 P. W. 
R. 1912; 14 Ind. Cas. 23, followed. 

Second appeal from the order of the Divi¬ 
sional Judge, Amritsar Division, dated Ist 
March 1911, modifying that of the Suh- 
Judge, Gurdaspur, dated the 30fch May 1910 
decreeing the claim. 

Pandit Jawala Pershad, for the Appellant, 

Sardar Kharak Singh, for the Respondent. 

JUDGMENT.—Kharak Singh, defendant- 
respondent, was the step-son of Labha’s 
brother. He was adopted by Labha and on 
Labba’s death, he has taken Labba’s land as 
adopted son. 

Plaintiffs-appellants in the present suit 
repudiated the adoption and claimed the 
whole land. 

The claim has been decreed as regards 
a part of the land held to be ancestral, but 
it has been dismissed as regards 147 kanals, 
9 marlas, on the ground that plaintiffs appel¬ 
lants have failed to prove that this portion 
is ancestral. 

In view of Sant Singh v. Sadda Singh (1), 
Counsel for the plaintiffs-appellants does not 
press ground of appeal No. 1 and, if the laud 
is not proved to be ancestral, it is clear that 
plaintiffs-appellants cannot disturb 
defendant-respondent’s possession. 

It is not disputed that this area of 14 
hanals, 9 marlas, was acquired by purchase, 
but there is no means of ascertainiog 
whether it was purchased by Nidnaa Singh, 
the common ancestor or by his sons. No 
doubt, it is not unlikely that Nidhan Singh 
was the purchaser but the lower Appellate 
Court has rightly held, on the authority of 
Atar Singh y. Thakar Singh (2), that this 
is not sufficient. 

Plaintiffs-appellats must prove conclusive¬ 
ly that the land is ancestral, and this they 
have failed to do. 

(1) 63 P.R. 1912; 222 P.W.R. 1912; 14 Ind. Cas, 23. 

(2) 42 P. R. 1910; 128 P. W. R. 1908; 6 Ind. Caa. 
721; 12 0. W. N. 1049; 35 C. 1039; 8 0. L.J. 369; 17 
M. L. J. 379; 35 I. A. 206. 
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KAEKA.M NARASIHHULU t>. SGORBTART OF 8TATB 

We maintaia the deoree of the lower 
Appellate Ooart and dismiss the appeal with 
costs. 

Appeal dismissed.. 


OOLLAPUDI V, LAKSRMI NARA8IMHAM. 

Court will hear the appeal and dispose of 
it according to law. 

The costs here and in the lower Appellate 
Court will abide the result. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1145 of 1911. 

August. 5, 1912, 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

KARNAM NARASIMHULU— Appellant 

versus 

SECRETARY of STATE for INDIA in 
COUNCIL, represented bt the 
COLLECTOR op NORTH ARGOT— 

Respondent. 

Limitation Act (IK of 1908), s. 12— Time required for 
obtaining copy of judgment. 

An appellant is entitled to deduct the time occu> 
pied in obtaining a copy of the judgment in addition 
to the time requisite for obtaining a copy of the 
decree. 

Silamhan Chetty v. Ramanadhan Chetty, 33 M. 256; 
7 M. L. T. 29; (1910) M. W. N. 141; 21 M. L. J. 152; 
4 led. Cas. 301, iollowed. 

Second appeal against the decree of 
the Court of the Temporary Subordinate 
Judge of North Arcot, in Appeal Suit 
No. 119 of 1910, presented against that 
of the Court of the District Mimsif 
of Tirupathi, in Original Suit No. 327 of 
1908. 

Messrs. T. Venkatasubha Iyer and Nara~ 
yana, Sastri^ for the Appellant. 

The Government Pleader, for the Respond¬ 
ent. 

JUDGMENT.—The case in Silamhan 
Chetty V. Ramanadhan Chetty (1) shows that 
the appellant is entitled to deduct the 
time required for obtaining the copy of the 
judgment of the District Munsif in addition 
to the time required for obtaining the 
copy of the deoree. If such time is deducted, 
the appeal to the lower Appellate Court 
from the District Munsif's judgment was 
not barred. 

The lower Appellate Court’s judgment 
dismissing the appeal to it as barred by 
limitation is, therefore, reversed, and the 

(1) 33 M. 256; 7 M. L. T. 29; (1910) M. W. N. 141; 
21 M. L. J. 162; 4 lad. Cas. 301. 


MADRAS HIGH COURT. 

Original Sdit Appeal No. 22 op 1910. 

September 17, 1912. 

Present-. —Sir Ralph Benson, Kt., Offg. 
Chief Justice, and Mr. Justice Sankaran Nair 

GOLLAPUDI VENKATAKRIttHNAMA 

CHETTI AND ANOTHER—APPELLANTS 

versus 

LAKSQMI NARASIMHAM and OTjiEag_ 

Respondents. 

/Hijo/ycucy Act (11 .y 12, Vic. O. 21), s. 24 — 
tary and frnudulcrtt transfer. 

C. executed a promissory.notc, and in order toseciire 
the amount Lhorcof, c.vccuteil a niortgnjre bv dr^nneif 
of title-deeds. Two days after, lie absconded where 
upon one of bis creditors presented a petition to 
liavo liini adjudged an insolvent. It was found that 
full consideration for tlie note had not passed: 

Held, that inasmuch as full consideration iiad not 

passed the mortgage was voluntary and fraudulent 
within the nieaning of section 24 of the lusolveocv 
Act and void against the Official Assignee. ^ 

Appeal from the judgment of the Hon¬ 
ourable Mr. Justice Wallis, dated the 24th 
day of August 1910, in the Ordinary Origi- 
nal Civil Jurisdiction of this Court, in 0. S 
No. 295 of 1908. See S Indian Cases ^93* 
[1910] M. W. N. 532; 8 M. L. T. 247. 

Mr. M. 0. Parthasarathy Iyengar, for the 

Appellant. 

Mr. hi. A. Tirunarayana Ghariar, for the 
2ad Respondent. 

Mr. 0. E. Odgers, for the Ist Respondent 

JUDGMENT.—The question is whether 
the mortgage by deposit of title-deeds is 
fraudulent within the meaning of section 24 
of the Insolvency Act, 11 and 12, Victoria 0. 
21 . 

A promiasory-note was executed and the 
title deeds were deposited to secure the 
amount of the note on the 10th August 1908 
by the Insolvents, Cantham & Co., defendanta 
Nos. 1 to 4. They carried on their business 
on the 11th, the 12fch was holiday. On the 
13th, it was found that they had absconded 
and a creditor presented a petition of adjudi 
cation the same day. The insolvents have 
not appeared since. ^ 
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The promissory-note is for a sum of 
Ra. 20,9 This is made up as fol* 

lows:—k i-ces 0,500 is alleged to ha^e been 
paid by the • laiutifls at the time of the execu* 
tiou of the p ''-note. 

Rupees 2,5 is said to ha7e been paid to 
one Mallikarju./'fTu at defendants’ request. 

Rupees 3,000 is said to have beeu paid to 
Sanku Raraasami Chetti. 

Rupees 1,700—the amount the plaintiffs 
undertook to pay to one Radhakrishna’a son 
on account of the defendants who owed that 
sum under a pro-note. 

Rupees 1,200, another amount the plaintiffs 
undertook to pay another creditor. 

Rupees 0,082-1-6—the amouut which was 
due at that time to the plaintiffs by the defend¬ 
ants on account of prior dealings between the 
parties. 

Rupees 20, 962-1-6. 

It i.s stated before us that the sum of 
Rs. 1,200 was not really due to the 
creditor and the real debt is only about 
Rs. 500. Wallis, J., decided that the plain¬ 
tiffs had failed to prove that they paid the 
sum of Rs. 6,500 to the insolvents or 
Rs. 2,500 to Mallikarjunudu and declared 
the promissory-note and the mortgage to be 
fraudulent within section 24 of the Insol¬ 
vency Act. This is an appeal from that 
decision. Mallikarjunudu is a near relation 
of the insolvents and a partner in their 
cotton-press business. Their accounts show 
that he was indebted to them in the sura of 
Rs. 58. Why, then, it was necessary to pay 
him the sum of Rs. 2,500 has not been ex- 
plained. He has not been examined as a 
witness by the plaintiffs. In these circum¬ 
stances, we are not prepared to interfere with 
the finding of the learned Judge, who con¬ 
siders the oral evidence of payment of no 
weight. 

The witne.sses, who speak to the payment 
of Rs. 6,500, speak also to the payment to 
Mallikarjunudn which we have found is false. 
With the exception of the let plaintiff and 
Papiah plaintiff’s 4th witness, they are all 
gumastns of the plaintiffs or the insolvents. 
There is evidence that on the 8th, two days 
before the execution of the pro-note, a 
creditor, defendant’s 2Qd witness, knowing 
that the insolvents were in bad circumstances, 
brought pressure to bear on them and 
obtained from them valuable . jewels as 
security. The plaintiffs are neighbours and 


friends of the defendants and mast have 
known this. Iz is also conceded that the 
defendants had to utilize for their own pur¬ 
poses a sum of Rs. 3,000 which they had 
borrowed as agents for the minor son of their 
relative, and the plaintiffs were informed of 
this before the loan It is clear, therefore, 
when the defendants asked the plaintiffs 
for a further loan of Rs. 12,000, they must 
have known that the defendants were in 
difficulties. In these circumstances, it is 
not likely that the plaintiffs would have paid 
anything without securing more satisfactory 
evidence of such payraeut. We agree with 
the learned Judge, and find that the plaintiffs 
have failed to prove this payment also. 

It is then urged that the mortgage should 
be upheld to the extent of the cousideration 
conceded or proved. It is contended that the 
transfer cannot be said to be ‘voluntary” 
within section 21 of the Indian Insolvency 
Act as there was consideration and it must 
have been made under pressure. But there 
is no evidence of any claim or demand by 
the plaintiffs. The evidence shows, on the 
other hand, that it was the defendants who 
took the initiative and requested the plaintiffs 
for the loan. No pressure by the plaintiffs 
can explain the mortgage for a far larger 
sum than was really due. If the plaintiffs 
bad only taken a transfer to secure the 
amount advanced by them and which they 
undertook to pay to the insolvents* cre¬ 
ditors, a different question would have been 
raised on which it is unnecessary for us to 
express any opinion. The whole must be 
treated as one transaction and on the find¬ 
ing that there was no consideration to the 
extent of Rs 9,000, the reasonable conclusion 
is that the mortgage was really granted to 
secure the property to that extent from 
the clutches of the creditors. It was in 
consideration of the plaintiffs* preserving 
the property for the defendants that the 
plaintiffs obtained a mortgage for their own 
debts. The plaintiffs were really trustees 
for the defendants insolvents with a charge 
on the property to secure the debts due 
to them, lb was, therefore, voluntary and 
fraudulent and void against the Official 
Assignee. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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Ulft^V BAKHSEI V. FBROZG DIN. 

PUNJAB CHrKF COURT. 

First Civil Appeal No. 631 op 1911. 

April 20, 1912. 

Mr. Justice Shah Din. 

MIRAN BAKHSH —Plaintiff—Appellant 

versus 

FEROZB DIN and another—Defendants 

—Respondents. 

Land Acqnisifion Act (I of l89-4>, s. 18 (2) (b) — 
CoUecfors anxird when coniplctc—Application foi' refer¬ 
ence to Court —Lti»u7rtfio». 

The actual payment of tho compensation an'ardoil 
under the Land Acquisition Act is not part of tho 
Collector’s award, and is not necessary to tho complo- 
ticn of it: tho award is cotnploto as soon as tlio 
Collector apportions the amount of the compensation 
between the parties concerned. 

An application, therefore, to make a refcrenco to 
Court made more than six months after this latter 
event is barred by section IS (2) (6) of tho Laud 
Acquisition Act. 

First appeal from the order of the Additional 
Divisional Judge, Lahore, dated the 24tl'. 
March 1911, dismissing plaintiff’s claim. 

Lala Oopal Gkand, for the Appellant. 

Lala Mehar Ohand, for the Respondents. 

JUDGMENT.—It is not necessary togointo 
the merits of this case, as the decree of the 
lower Court can bo maintained on tho ground 
of limitation which has been decided by the 
lower Court against the respondent, Peroze 
Din. The award by the Collector, as regards 
the apportionment of the compensation among 
all the persons known or believed to be 
interested in the land, which was acquired by 
Government was made on the 3rd September 
1909, andon the 4th September, the appellant, 
Miran Bakhsh, objected to Rs. 23-2 6 being 
awarded to Feroze Din in respect of his alleged 
share in the land. It is unnecessary to refer to 
the intermediate orders, which were passed by 
the Collector, until we come to the order of the 
4th March 1910, by which money was directed 
to be actually paid to Feroze Din. On the 2l8b 
March 1910, Miran Bakhsh put in an applica¬ 
tion under section 18 of the Land Acqnisition 
Act asking the Collector to make a reference 
to the Court. The Divisional Judge is wrong 
in holding that that application was within 
time. Under 8ab-8ectiDQ(2) {h) of section 
13, that application should have been made 
within six months from the date of the 
Collector’s award supposing that the appel¬ 
lant was not present or represented before 
the Oolleobor at the time when the award was 
made; and it is quite clear that the application 
of the 2l8t March 1910 was not made within 
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that period. The lower C'jart Hoonis to linvo 
thought that the oi‘<ler of tho Colloetor, dated 
tlie d-th Marcli 1910, as to actual payrnetit of 
the money to Feroze Din, was part of flio 
award so far as the appurtioiimeTit of tlio 
compensation between tlio parties was 
concerned; but that view is not correct, 
inasmuch a.s the award was made by the 
Collector as soon as ho apportioned the 
amount of compensation among the pro¬ 
prietors of the village, including the partie.s, 
according to their respective share.s in the 
land, the actual payment of the money to 
the partie.s entitled not being nece.s.«iary to 
the completion of the awaiil. I hold, there¬ 
fore, that tiie application filed by tlie appel¬ 
lant on the 2lat March 1910 under section 
18 of the Land Acquisition Act was barred by 
limitation and the lower Court sliould have 
rejected the claim on that ground. The 
appeal fails and is dismi.ssed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 725 of 1911. 

August 12, li?12. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

OHIDAMBARA MUDALI and others — 
Plaintiffs—Appellants 
versus 

KOZ HANDAVELU StUDALl and others 
— Defendants—Rbspon dents. 

Civil Procedure Code (Ac-f V of 19JS), O. XIlll, r. 1 
—Withdru'col of suit—Leave to bring fresh suit — 
Fxets set out ivith no clear conception of nature of 
rights. 

Where, froia the plaint ami tlie proooodingd in the 
lower Court, it is apparent that the plaintiff lias no 
clear conception of his rights, tho High Court will 
grant permission to withdraw tho suit with leave to 
bring a fresh suit under Oruov XXIII, rulo 1 of the 
Civil Procedure Code. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of North Arcot, in Appeal Suit No. 159 of 
1910, presented against that of the 
Coart of the District Munsif of Ranipet, in 
O. S. No. 1011 of 1909. 

FACTS.—This was a suit to declare the 
plaintiff’s right to the joint management o£ 
the plaint temple and its properties along 
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with the defendants. Plaintiff’s case was that 
the suit temple was the properly of a certain 
sect of weavers now represented by both 
the parties. Nos. 1 to 5 defendants were 
their agents to look after the temple. The 
village later on broke into two factions, one 
represented by plaintiffs and the other by 
defendants Nos. 6 to 15. Plaintiffs alleged 
that defendants Nos. 1 to 5 joined the 
defendants and were denying the plaintiffs’ 
title to participate in the control of the 
temple and its properties. The Mnnsif 
gave a decree for the plaintiffs declaring 
that the right of control for the plaint 
templed rested with the entire body of the 
sect of weavers including plaintiffs and 
defendants and that the actual managers 
defendants Nos. 1 to 4 are their subordinates. 
The Sab Judge on appeal found that 
the plaint temple was a public temple, 
that the plaintiffs were not entitled to the 
management of the plaint temple and that 
the suit was not maintainable under section 
42 of the Specific Relief Act as the plain¬ 
tiffs could have asked for joint possession 
also. The plaintiffs then appealed to the 
Hight Court. 

Mr. B. Boraisioimy Iyengar^ for the Appel¬ 
lants. 

Mr. T. Narasima Iyengar^ for the Respond¬ 
ents. 

JUDGMENT.—We are asked by the ap¬ 
pellants’ Vakil to allow his clients to with¬ 
draw their suit with leave to bring a fresh 
suit with regard to the same matter. The 
plaint and the proceedings in the lower 
Courts shew that while the facta relat¬ 
ing to the right of management of the 
plaint temple are set out and proved, the 
plaintiffs had no clear conception of the 
exact nature of their rights. We think that 
enough has been shown to justify us in allow¬ 
ing the suit to be withdrawn with leave to 
bring afresh suit under Order XXIII, rule 1 
of the Civil Procedure Code Act V of 1908. 
The appellants must pay the respondents’ 
costs in the second appeal. 


PRIVY COUNCIL. 

Appeal from the Court op Judicial 
Commissioner op Oudh. 

June 18, 1912, 

Present: Shaw, Sir John Edge and 

Mr. Ameer Ali, 

Ghaudkri MOHAMMAD MBHDI HASAN 
KHAN—Defendant—Appellant 

versus 

Sri MANOIR DAS— -Plaintiff — 

Respondent 

AND 

Sri MANDIR DAS— Plaintiff—Appellant 

versus 

Ghnu-lhri MOHAMMAD MEHDl HASAN 

KHAN—Dependant—RE apoNOENT. 

Practice—SK^picion^ decision cannot be founded on— 
Evidence Act {I o/1872), s. 114— Presumption — Burden 
of proof^Production of document with endorsement 
of payment. 

Suspicion, though a ground for scrutiny, cannot bo 
made the foundation of a decision. 

In view of the presumption under section 114 of 
the Evidence Act, the production of a bond with an 
endorsement of payment, casts upon the plaintiff the 
burden of proving that the debt is still outstanding, 
i.e., that the bond came into defendant’s hands by 
dishonest means, and that the signatures to the en¬ 
dorsement are either forgeries or unauthorised. 

Two coDsolidated appeals from a judg¬ 
ment and decree of the Court of the Judicial 
Commissioner of Oudh, dated the 31at of 
July 1907, which set aside a decree of the 
Subordinate Judge of Baiabanki in Oudh, 
dated the Slst of January 1907. 

FACTS.—The suit was brought by the 
plaintiff, Sci Mandir Das, to recover from the 
defendant Rs. 62,717-2-3 on the basis of a 
mortgage-bond, dated the 22ad of December 
1898. The defendant produced the bond 
containing the endorsement of payment, and 
the Subordinate Judge made an interlocutory 
order as follows:— 

Taking the provisions of section 114, 
Act I of 1872, into consideration, I am of 
opinion that the ouus lies on the plaintiff to 
prove that the bond has not been dis« 
charged.” 

In the result, the Subordinate Judge held 
that the plaintiff failed to discharge the 
onus that lay on him and dismissed the 
suit. On appeal, the Court of the Jndioial 
Commissioner dealt with the evidence **oii 
the assumption that the onus of proving 
payment is on the defendant” and decreed 
the claim of the plaintiff, but did not award 
the full aniouQt of interest claimed. Both. 
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parties appealed to His Majesty in Coaiioil, 
and their appeals were cons >lidafceil. 

Mr. Q. B. A. Boss, for the Defendant, sub¬ 
mitted that the Subordinate Judjje was right 
in holding that the was on the plaintiff 
to prove that the bond had not been dis¬ 
charged. See the Indian Kvidenoe Act, 
1872, section 114, Illustration (i). The 
Court was entitled to presume the fact of 
the payment unless and until it was disproved: 
seotion 4 of the same Act. Both Lourts 
agreed in disbelieving the plaintiff's witnesses 
and the said appeal should, therefore, be dis¬ 
missed. Section 34 of the Indian Evidence 
Act was also referred to. 


The plaintiff did not. appear. 

JUDGMENT. 

Mb. Amber Ali.— These are two consoli¬ 
dated appeals from a judgment and decree 
of the Judicial Commissioner of Oudh, dated 
the 31st of July 1907, and arise out of a 
suit brought by the plaintiff in the Court of 
the Subordinate Judge of Barabanki on the 
basis of a mortgage-bond executed by the 
defendant, Chowdhrl Mehdi Hassan, on the 
2iDd of December 1898, in favour of one 
Sukh Dei, since deceased. It appears that 
Sukh Dei carried on in her life-time a money- 
lending business, and that the plaintiff has 
obtained a succe.ssion certificate, under Act 
Vn of 188,1, bo collect the debts duo to her 
estate. The present action was launched on 
the 16bh of February 1906 for the recovery 
of over Rs. 62.000, principal and interest 
by the sale of the mortgaged premises. At 
the time of the institutioa of the 
plaintiff produced only a copy of the docu¬ 
ment, alleging that the original had been 
lost. The defendant in his answer admibbel 
its execution, but alleged that the debt was 
discharged. In support of his allegation, he 
produced the original document containing 
the endorsement of payment by Sukh Dei 

and her general agent, Bansidhar. . 

In view of the presumption embodied in 

section 114 of the Indian Evidence Act, I of 
1872, the Subordinate Judge was cf opinion 
that the bardeu. of establishing that th^ 
obligation created by the bond was still out¬ 
standing lay on the plaintiff. Their Lord- 
ships consider this to be the *’®al meaning of 
fcbe issue framed by him on the 
September 1906 after argument. The 
plaintiff accepted the onus and obtained an 
adjournment for the production of evidence 


in rebuttal of the presumption arising from 
the possession of the document by the defen¬ 
dant. The hearing of the case was resumed 
in January 1907, and the plaintiff examined 
a number of witnesses to prove that the 
defendant bad dishonestly obtained posses¬ 
sion of the bond after Sukh Dei’s death 
through the instrumentality of Bansidhar. 
He also attempted to establish that Sukh 
Dei was not at Barabanki on the date of the 
alleged payment. The defendant then 
went into evidence regarding the fact of 
payment and the delivery of the document 
to his servants on his belialP. The Subordi¬ 
nate Judge disbelieved the plaintiff’s witnes¬ 
ses. With regard to the defendant’s 
evidence, he observed as follows: — 

”[ would have hesitated in believing the 
testimony of defendant’s witne-sse.s also, had 
it not been corroborated by the facts that 
the bond bearing an endorsement of payment 
was filed from the defendant’s custody, and 
it was stated by plaintiff’s own witnesses 
that the said endorsement was in the hand¬ 
writing of Sukh Dei’s general agent, Bansi¬ 
dhar.” 

In the result, the Subordinate Judge dis¬ 
missed the suit with costs. 

From this decree, the plaintiff appealed to 
the Court of the Judicial Commissioner of 
Oudh. The learned Judges who heard the 
appeal were of opinion that at the trial the 
onus had been wrongly thrown on the plain¬ 
tiff. In this view, the learned Judge who 
delivered the principal judgment proceeded 
to examine, in the first instance, the evidence 
produced by the defendant and came to the 
conclusion that it was not reliable. He then 
considered the testimony of the plaintiff’s 
witnesses and was of opinion that it was 
false. As regards the fact that the document 
on which the suit was based was in the 
possession of the defendant, and produced 
by him with the admitted eadorsement of 
Sukh Dai’s general agent, he held that it 
must have come into the defendant’s hands 
by some dishon-^st means. He accordingly 
rever.sed the decision of the first Court and 
decreed the plaintiff’s claim; and his learned 
colleague concurred in this judgment. The 
defendant has appealed to His Majesty in 
Council and there is a cross-appaal by the 
plaintiff on the question of interest dis. 
allowed by the learned Judges in the Court 
below. But he has not appeared either in 
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support of the ju'lffmenb in his favour or to 
arprue his own appeal. 

Their Lardship-s, afber a careful considera¬ 
tion of tl)e case, have come to the conclusion 
that the indgment and decree of the Judicial 
Commissioners cannot be sustained. 

Assuming that the question of onns remain¬ 
ed after the parties had gone into evidence, 
and that it lay on the defendant to establish 
the allegation of payment, he appears to have 
proved facts which strongly support the pre¬ 
sumption of law arising from the possession 
of the bond. 

He showed that the endorssman". of pay¬ 
ment on the document was in the hand¬ 
writing of Bansidhar, who, it is admitted, 
was the “ recognised ” and general agent 
of Sukh Dei and held a power-of attorney 
from her, and that it bore his signature. 
The defendant also produced a letter of 
demand on behalf of Sukh Dei, dated some 
seventeen clays before the date of the alleged 
payment, signed by Bansidhar. He proved, 
further, that this Bansidhar used to give 
acquittances on Sukh Dai’s behalf. Matadin, 
who, according to the plaintiff’s own wit' 
nesses, is the tiefeodant’s treasurer, states 
that he and two other fellow servants carried 
the money to Sukh Dei’s house and that she, 
after payment, signed the document in 
Hindi in his presence below the endorsement 
written by Bansidhar, and returned it to him. 
There is not a trace of cross-examination in 
the evidence of this witness with regard to 
genuineness of Sukh Dei’s signature. That 
statement remains uucontradicted, for no 
attempt, so far as their Lordships can see, 
was made to re-call the plaintiff’s witnesses 
to say the alleged signature of Sukh Dei was 
not in her hand. 

To meet the case made by the defendant, 
the plaintiff produced three classes of 
testimony. He attempted to show that the 
defendant was heavily involved in debt at or 
about the time of the alleged payment, and he 
wished the Court to draw from this circum¬ 
stance the inference that re-payment was un¬ 
likely. The trial Judge very properly, in 
their Lordship.s’ opinion, observed that the 
fact of the defendant’s indebtedness “in itself 
would not go to prove that lie did not 
re-pay the debt in question.” And he 
referred to the evidence of one of the plain¬ 
tiff’s witnesses to show that the defendant 


was in funds iu June 19D2 and re-paid other 
debts. 

The real and substantial case put forward 
by the plaintiff was of a two-fold oharaober— 
iirst, that the bond was dishonestly and 
frandulently made over to the defendant by 
Bansidhar after Sukh Dei’s death ; and, 
secondly, that Sukh Dei was not at Barabanki 
on the date of the alleged payment. It is to 
be remarked that, althongh a book was 
produced by a Pajari, whom the Subordinate 
Judge calls “ a tutored and untruthful 
witness,” to prove Sukh Dai’s absence 
from Barabanki, no attempt was made by 
the plaintiff to produca her mahajani books 
of account regularly kept iu the course of 
bu.siness. 

The Subordinate Judge disbelieved the 
story told by the plaintiff’s witnesses, and the 
Appellate Court agreed with him in holding 
that their testimony was worthless. But it 
has built up a theory of its own, based, 
chiefly, on surmises, regarding the manner 
in which the bond came into the possession 
of the defendant. The gist of the Appellate 
Court’s judgment is to be found in the 
following statements, which aUo show how 
the learned Judges have looked at the case. 
Referring to the testimony of the plaintiff’s 
witnesses, they say: — 

“Worthless as this evidence is, it does not, 
in any way, make the defendant-respondent's 
c.ase more probable. In the view that I have 
taken of the evidence of payment, it is diOdoult 
to account for the possession of the bond 
on the part of the defendant; yet there are 
documents on the record whence it may be 
inferred that some person for his own ends 
laid his bands on the document soon after the 
death of Musammat Sukh Dei and that 
through him it came into possession of the 
defendant.” 

And after referring to the disputes among 
Sukh Dei’s relations after her death, they 
go on to say,— 

“The plaintiff’s inability to acccant for its 
disappearance, no doubt, suggested to him 
tbe reprehensible course of procuring false 
evidence, but when the question is considered 
whether tbe possession of the endorsed bond 
on the part of the defendant raises a presump¬ 
tion of payment, due weight should be attaoh- 
ed to the possibility during this state of con¬ 
fusion of some person purloiniog tbe bond or 
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even of its being: lost and afterwards found and 
oomingr into the defendant’s possession.” 

Their Lordships cannot help considering; 
thismodeof treating: a case, where two distinct 
oonflioting: sets of facts are opposed to each 
other, as unsatisfactory. The plaintiff came 
into Court with a deQnite story to account 
for the possession of the doonmeut by the 
defendant. The learned Judges agree with 
the first Court in holding that story to be 
false, and yet they proceed to build up a 
case for the plaintiff on what they call a 
“possibility.” As already observed, the 
defendant did not rest his case merely on the 
legal presumption which arose from the pof- 
sessioQ of the document; he produced positive 
testimony, which received corroboration frr»m 
that presumption, and he proved facts which 
made his statement probable. The learned 
Judges, having disbelieved the evidence on 
both sides, have .set aside the presamption 
under section 114 of the Evidence Act, 
which only embodies the ordinary rule 
of law, by a possibilit}, based on sur> 
mises. Now, it is a settled principle 
that suspicion, though a ground for scrutiny, 
cannot be made the foandacion of a decision, 
and that is exactly what appears to ha^e 
happened in this case. 

With reference to the conflicting views of 
the two Courts in India regarding the ques¬ 
tion of onuSy in view of the presumption 
under section 114 of the Indian Evidence 
Act, their Lordships are of opinion that the 
Subordinate Judge was right in holding that 
the production by the defendant of the bond 
with the endorsement of payment cast on the 
plaintiff the burden of establishing the 
affirmative proposition that the debt was 
still outstanding, iu other words, of showing 
that the bond came in defendant’s possession 
by dishonest means and that the signatuies 
to the endorsement were either forgeries or 
unauthorised. 

On the whole, their Lordships are of opi¬ 
nion that the judgment and decree appealed 
against should be set aside and the plaintiff’s 
salt dismissed with costs in all the Courts. 
And they will humbly advise His Majesty 
accordingly. The plaintiff will pay the costs 
of these appeals. 

Appeal alloioed\ Orosa^appeal dismissed. 

Solicitors for the Defendant: Messrs. T. L. 
WiUon ^ Oo. 


MADRAS HIGH COURT. 

Sboond Civil Appkal No. 297 ov 1911. 

Aiigufit 16, 1912. 

Present: — Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

ABDUL KlfADIR and another— 

Appellants 

versus 

NAGASARUPU and another— 
Respondents. 

Specific Relief Act (/ of 1877,', .•?. 22—Confvocf to sel, 
—Sfiitfor fipccific perforniniu'c — W^iot limitation com- 
mcncc:i ia run —Dclaij in unit, tchen fatal to suit. 

Whore, ii^ a suit for spocific iiorforinanco of a con- 
tiact to sell, no date ia lixcd for performance, limitation 
cointnenco-s to run from tlio clato when ])erformnneo 
is demanded by one party co tlie contract and refused 
bv tho otlier. 

Delay in instituting a suit for speciTio performance 
is not fatal to the suit, uiiloss it can bo shown that 
the delay has in any way prejudiced the defendant. 

Second appeal against the decree of the 
District Court of Guntur, in A. S. No. 83 of 
1910, preferred against that of the 
Court of tlie District Munsif of Guntur, in 0. 

S. No. 461 of 1909. 

FACTS.—This was a suit for specific per¬ 
formance of a contract of sale entered into 
by plaintiff’s father with the defendant in 
September or October 1899. Plaintiff’s 
case was that there was au agreement that 
the sale-deed must be executed by defendant 
on demand. The suit was brought in July 
1903. It was found by both the Courts 
that such a condition was not attached to 
the contract. The lower Courts then con¬ 
sidered whether the suit for specific 
performance was in time. The District 
Munsif found that the contract of sale was 
meant to be performed on the very date 
and held the suit was barred. The Distict 
Judge was of opinion that as no date was 
fixed for the performance of the agreement, 
delay or laches would not operate to the 
prejudice of the party with whom the 
contract was made unless and until the 
contracting party called upon him to 
perform his part of the contract. Mohendra 
Nath Mookerjee v. Kali Froshad Johuri 

(1), He also held, relying on Boyle v. 
Boyle f2) as against Nawab Bega.n v. A. IT. 
Greet (3), that the wording of section 22 
of the Specific Relief Act showed that 

(1) 30 0. 265 at p. 276} 7 C. W. N. 229. 

(2) 30 0. 631. 

(3) 27 A. 678} A. W. N. (1905) 147; 2 A. L. J. 406. 
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where there was no intention to abandon 
the ri^ht under the cont^ac^, the plaintifE 
mnst have a decree for specific perform- 
ance notwithstanding the delay in the institu¬ 
tion of the suit. The defendant appealed. 

Mr. K. Ramanafk Shenai, for the Appel¬ 
lant. 

Mr. K. Srinivasa Iyengar^ for the Respond¬ 
ents. 

JfJDG-MENT.—We cannot say that there 
is any legal objection to the finding that 
the Exhibit I was not satisfactorily 
proved. The Subordinate Judge referred 
to Exhibit 0 as showing that the 
plaintiff treated the land as the owner and 
that Exhibit I could not, therefore, be 
genuine. 

With regard to the question of limitation, 
the finding is that there was no time fixed 
for the execution of the conveyance and that 
time, therefore, ran from the time when 
demand was made and defendant refused 
performance The ^Subordinate Judge’s view 
on the question was right. 

It is next argued that the plaintitT was 
guilty of undue delay in instituting the 
suit ; but it has not been shown that the 
delay has in any way prejudiced the de¬ 
fendant. We dismiss the second appeal 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Oiviti Revision Petition No. 550 op 1912 and 

Civil Miscellaneous Petition No. 1790 

of 1912. 

September 18, 1912. 

Present'. —Mr. Justice Sadasiva Aiyar. 

In re MANJESHWAR PADMANABHA 
BATTA AND another—Petitioners. 

i?ci!iSiOn —Material irregularitij—‘Discretion of Judge. 

Whoro a Judge uses his disci’etion to grant or re¬ 
fuse leave to institute a suit, ho does not act illegally 
or with material irregularity, nor is any question of 
jurisdiction involved. 

Petition, under section 115 of Act Y of 
1908, praying the Highb Court to revise the 
order of the District Court of South Canara, 


dated 19th August 1912, in 0. P, No. 148 of 
1911. 

Petition praying that, in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to direct stay 
of proceedings in 0. P. No. 148 of 1911 
on the file of the District Court of South. 
Canara pending disposal of 0. R. P. No. 
550 of 1912 preferred therefrom to the High 
Court. 

JUDGMENT.—The case in Hamanathan 
Chettiar v. Ananthanarayana, Iyer (1) shows 
that the District Judge has power to 
make inquiries before granting sanction 
under section 18 of the RegUous Endowments 
Act. 

The District .Judge has carefully 
gone into the whole matter on the affidavit 
filed on both sides and has come to the 
conclusion (a) that 3rd respondent is himself 
to blame for not taking up the duties of 
trustee and that respondents Nos. 2, 4, 5 and 
6 against whom alone the application was 
really directed were not to blame ; (6) 
that the application is not honTi fide and as 
really set up by Ist respondent (one of the 
trustees), who could not have bis own 
way in the temple management, and (o) 
that the respondents Nos. 2, 4, 5 and 6 have 
not been prima facie proved to be guilty 
of any misappropritabion op of any such 
misconduct as will justify the grauting of the 
leave to sue. 

I am unable to find that in using 
his discretion to grant or refuse leave 
to the petitioners to institute the suit, 
the District Jndge has committed any 
illegality or material irregularity or that any 
question of jurisdiction is involved. 

The revision petition is rejected. The 
petition for stay of proceedings is also re¬ 
jected. 

"Petition i ejected. 

(1) 33 M. 412; 7 M. L. T. 126; 5 Ind. Gas. 291. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 5S1 ok 1912. 

September 3, 1912. 

Present: —Mr. Justice Rafique. 

RAM PARSHAD— Petitioner 

EMPEROR— Opposite Paktv. 

Pcml Code CAct XLV of 18U9), *•. Idd—Dcclarathn 

halso statement—Declaration not admissible in cei- 
denee, ivheihcr can be basis of prosecution. 

A deolamtion, boforo ib can bo iniide tlio foundabiou 
of a prosecubiou under section 15)9, Iiulian Poiial (’ode, 
must be one wliioh is a^iinissible in cvidcwco and 
which the Court before which ib is tiled is bound or 
authorized by law to rocoive iti ovidoiico. 

IsuMr Ghander Onho, [n The m tfter of the petition of, 

14 C. 653; Abdul Majid v. Krishna Lai Xatj, 20 C. 724; 

C/iandi Proshad v. Ahdur Rahman, 22 C. 131, roforrod 
to. 

Application for revision against an order 
of the District Magistrate of Cawnore, dated 
theSOthof July 1912, 

Mr. Wallack^ for the Applicant. 

Mr. Satya Chandra Mnkerji, for the 
Opposite Party. 

ORDER.—This is aa application ia revi¬ 
sion praying that the order of the District 
Magistrate of Oawnpore, dated the 30bh of 
July 1912, sanctioniug the prosecution of 
the applicant under section 199, Indian 
Penal Code, be set aside. The circumstances 
which led to the grant of the sanotion are 
as follows:—On the 19th of February 
1912, three complaints were Sled in the 
Court of the City Magistrate of Cawn- 
pore, namely, Musammat Rupiya v. Ram Dial, 
Ram Dial v. Gauri Sbanker and Ram Sahai 
V. Gauri Shanker. The learned City 
Magistrate transferred the three complaints 
to a Bench of Honorary Magistrates com¬ 
posed of Nawab Khakaun Husain and Pandit 
Kundan Lai for disposal. There were 
several postponements during the trial of the 
throe cases and on the 2l8bof May 1912, 
charge-sheets were framed. On the 31sb of 
May 1912, three applications were filed in 
the Court of the District Magistrate of 
Cawnpore by Ram Sahai and Ram Dial 
for the transfer of the three cases from the 
Bench of the Honorary Magistrates to some 
other Court. The applicants for transfer 
made certain allegations against the Honor¬ 
ary Magistrates. The three applications 
were accompanied hy three declarations, the 
latter being made by Ram Prasad, Puttan 
LrI. and AlaBaksb. The three declarations 


were not sworn to before any oflScer of a 
Court. The District Magistrate called upon 
the Honorary Magistrates for an explana¬ 
tion which was snbmitted on the 26th of 
June 1912. On the 29bh of June 1912, an 

order for the transfer of the three oa 3 es to 
the Court of the City Magistrate was made. 
On the Ist of July 1912, the opposite party, 
namely, M.usam,rnat Rupiya and Gauri 
Sbanker, objected to the order of the transfer 
on the ground that no notice of the applica¬ 
tions for transfer had been given to them. 
The District Magistrate caucelled his order 
of 29th June 1912 and fixed the 6bh of tluly 
1912 for the hearing and disposal of the 
transfer applications. On that date, some 
oral evidence was recorded by the District 
Magistrate and an order of transfer was 
made on the 15th of July 1912, Pandit 
Kundan Lai and Nawab Khakaun Husian, 
the Honorary Magistrates, addressed a letter 
to the District. Magistrate denying the 
allegations obtained in the three declara¬ 
tions of Rim Prasad, Puttan Lai, and Ala 
Baksh, and submitting their own affidavits 
contradicting the said declarations. After 
hearing the paities c:;ncerned, the learned 
District Magistrate sanctioned the pro¬ 
secution of Ram Prasad, Puttan Lai, and 
Ala Baksh under section 199, Indian Penal 
Code. It is against this order that the 
applicant, Ram Prasad, has filed the present 

application. It is contended, by hia learned 

% 

Counsel that the order of the learned 
District Magistrate is ultra vires, that no valid 
ground for granting the sanction has been 
made out, and that no offence under section 
199, Indian Penal Code, has been committed 
by the applicant. I shall take up the last 
objection first. It is admitted by the appli¬ 
cant, for the purposes of this appli¬ 
cation, that a declaration was fi.led by 
him in the Court of the District Magistrate 
with his application for transfer. Ib is, how¬ 
ever, argued that the declaration was not 
one which the District Magistrate was bound 
or authorised by law to receive in evidence 
and to act upon it ; and indeed be did not 
consider it evidence for he examined some 
witnesses on the basis of whose statements 
an order of transfer was made. Therefore, 
if the declaration in question contained any 
false statement, no offence under section 199, 
Indian Penal Code, has been committed. In 
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support of this cooteiition, thefollowiug cases 
have been cited, In ihe matter of the petition 
ef Iswar Chander Q\iho (1); Ahdul Majid v. 
Krishna Lai Na(j{2)^ Ohanii Perskad v. Abdur 
Uahnian (3). T think that the contention for 
the applicant must prevail. A declaration, 
before it can be made the foundation of a pro¬ 
secution under section 199, Indian Penal Code, 
must be one which is admissible in evidence, 
and which the Comt, before which it is 
filed, is bound or authorised by law to receive 
in evidence. The suggestion that there is 
no prohibition against the reception of such 
declaration in evidence does not render 
it admissible or the declarant amenable 
to the provisions of section 199, Indian 
Ponal Code. It is not pointed out for the 
opposite party that the declaration filed by 
Ram Prasad was one which, under the 
Criminal Procedure Code or any other law, 
the Court, before which the proceedings 
were pending, was bound or authorised to 
receive in evidence. I, therefore, hold that 
the sanction granted by the learned District 
Magistrate for the prosecution of the 
applicant under section 199, Indian Penal 
Code, cannot be upheld. It is unnecessary to 
discuss the other objections taken on behalf 
of the applicant, I, therefore, set aside 
the order of the learnediDiafrict Magistrate, 
dated the 30th of July 1912, as against Ram 
Prasad. 

Order set aside. 

(1) UC. C53. 

(2) 20 C. 724. 

(3) 22 C. I3K 


MADRAS HIGH COURT. 

CRiMiNAr. liEvisiox Cask No. 408 OF 1912. 
Oriminal Revision Petition No. 323 

OF 1912. 

August 16, 1912. 

Present:—Sir Ralph Benson, Kt., Offg. Chief 
Justice, and Mr. Justice Napier, 

In re REDDY VENKATY A-Complainant 

—Petitioner. 

Criminal Procedure Code (Act V of IS9S), s 197— 
Lorver Subordinate of Publir Works Department,' charge 

against, of hribern—Whether sanction to prosecute 
7icces^ary. 

liiasmuclx as a lower Subordinate in the Public 
Works Department can be appointed and transferred 


by a Saperiubonding Engineer, wibhonfc reference 
to the Local G-overnmeut, sanction to entertain a 
complaint of bribery against such lower Subordinate 
is not necessary. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the order of the 
Code of the Joint Magistrate of Bikkavole, 
dated 2l3t June 1912, 

FACTS.—The petitioner filed a complaint 
before the second class Magistrate at 
Bikkavole in the Godavari District alleging 
that when he went to the residence of the 
Ist counter-petitioner, a Sub-Overseer of the 
Public Works Department, to execnfce an 
agreement with reference to the construction 
of a culvert, as desired by the Public Works 
Authorities, the 1st counter-petitioner de¬ 
manded a bribe and that, on the petitioner 
refusing to pay it, bo was assaulted by the 
1st and 2Qd counter-petitioners. 

The second class Magistrate returned the 
complaint for presentation before the first 
class Magistrate, saying that a perusal 
of the petition showed that an offence 
under section 161, Indian Penal Code, was 
also alluded to. 

The Deputy Magistrate to whom the com¬ 
plaint was then presented took it on his file 
holding that he had no authority to proceed 
under section 161, Indian Penal Code, without 
the previous sanction of the official superior 
of the accused, and that such sanction had 
neither been applied for, nor was there an 
intention of applying for it. He accordingly 
transferred it to the file of the Sub-Magis¬ 
trate for trial for the other offences. 

The complainant applied to the High 
Court to revise this order of the Deputy 
Magislrate. 

Mr. T. Frakasam, for the Petitioner. 

JUDGMENT.—The Public Prosecutor 
states that the accused is a Sub-Overseer of 
the Public Works Department and belongs to 
the class of lower Subordinates and under 
rules 54, 293 (s) and 423 of the rules of 
the Public Works Department, 9th Edition, 
he can be appointed or removed by the 
Superintending Engineer without reference 
to the Local Government. This being so, the 
Deputy Magistrate was wrong in refusing 
to entertain the complaint for want of sanc¬ 
tion, under section 19? of the Code of 
Criminal Procedure. 
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We eeb aside hia order and direofc him to 
re*take the omplaint on his file and deal with 
it aoonrdinff to law. 

Oi'ilor st’i asi(h\ 


SIND JUDIOIAIi COMMISSIONER’S 

COURT. 

Oriminao Report No. 2S op 1912. 

March 2?, 1912. 

Present :—Mr. Pratt, J. 0., and 
Mr. Crouch, A. J. 0. 

SMPEROR—PitosECOTOR 
versus 

TIRITHDAS KEWALRAM —Opponent. 

Ofiiniiml Procedure Code (.I-:/ V of 189S), 5s. 2G0, 
43 ■)—Summary Irial —C7f7>i<f tnvoH'in-} qiiCKfiou of 
title (THii docutnenfary ev/dcncc—Rceisiou—Power r.f 
Ilt'ffh Court tn set aside order of acquittal. 

lu the exercise of its rerisional powers, tlio 
Court has power to rovorso an order of acquittal and 
to direct that further inquiry be made or that tho 
accused be re*triod or committed for trial. 

Queen-Empress v. Bisant L'lll, 27 C. 320; 4 C. W. N. 
311, followed. 

Bub this revisional juri.sdiction will be e.vorcisod 
sparingly and generally in those cases only 
where there is an error of law and procedure patent 
on the face of the judgment. 

A. case involving the decision of ,a question of title 
and the production of dociunentai'y eridonce should 
not be tried summarily. 

Mr. DCpchand T. Ojha^ for the Opponent. 

The Public Prosecutor, for the Crown. 

JUDGMENT.—This is a Rsferencj by the 
Sessions Judge, Sukkur, as to an order of 
acquittal made by the City Magistrate, Shi- 
karpur, in a case in which the opponent was 
acquitted of offences under sections 96 and 
122 of the Bombay District Municipal 
Act. 

It is first objected that the application 
for revision of an order of acquittal will not 
lie as the procedure contemplated by the 
Code would be an appeal by the Local 
Government. 

The powers conferred on the High Court 
in revision are those speci&ed io section 439 
of the Criminal Procedure Code, and these 
include the powers of a Court of Appeal under 
section 423—suuject only to the proviso (4) 
that a finding of acquittal should not be con* 
verted into one of conviction. 

Snbject to this proviso, therefore, the High 
Court may exercise all the powers defined in 


section 423 (o), *.s., it may reverse the order 
of acquittal and direct that farther inquiry be 
made, or that the accused ho re^tried or com¬ 
mitted for trial. 

This power has boeu exercised by tlie Cal¬ 
cutta High Court in Queeii’lHmpress v. Basnut 
Lnll (1) and recently by this Court in tho caso 
of Emperor v. Allalirttl.hio Bnkhshan (2). 

No doubt, this revisional jurisdiction will 
only be exercised sparingly and generally 
only in cases where there is an error of 
law and procedure patent on the face of the 
judgment. 

The present case is, however, a case 
which does call for the exercise of this 
power. The case involved the decision of 
a question of title and the production of 
documentary evidence. Both parties asked 
for the ca-se to be tried regularly, but the 
Magistrate, nevertheless, proceeded to dispose 
of the case by summary trial. We think 
the Magistrate erred in adopting a sum¬ 
mary procedure which was ill adopted to the 
complicated nature of Che case and which 
further had tlie effect of practically prevent¬ 
ing either party from prosecuting the case in 
appeal. 

Again, the issue that lay at the root of 
the whole case was whether the street was 
public or not. On tliis, the Magistrate 
has given no definite finding for, in his cod> 
eluding remarks, he refers to a ruling that 
the issue is rather one for a Civil than for 
a Orirainal Court. The reference to this 
ruling makes it uncertain whether the 
Magistrate has considered and decided the 
issue himself. 

We, therefore, reverse the order of 
acquittal and direct that the accused be 
re-tried by the regular and not by summary 
procedure. 

Re-trial ordered. 

(1) 27 C. 320; 4 U. W. N. 3i 1. 

(2) 6 S. L. It. 101; 17 Inch Cas. 412, Infra. 
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GANGA SINGH V. FJIPEROR. 

ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 630 of 1912. 

September 10, 1912, 

Present: —Mr. Justice Rafique. 

GANGA SINGH and anoiher—Applicants 

versus 

EMPEROR— Opposite Party. 

CrimiiKil Procedure Code {Act T o/1898j, ■«. HO— 
Witnesscti for proi>e<'n(ion examined after defence u'if- 
'nessCi—Illegal iiroccdurc — Prosccutionu'itnesses as good 
asdefcnce xcitncssesy effect of. 

In a proceeding under section 110 of the Criminal 
Procedure Code, the Sub-Divisional Magistrate ex¬ 
amined some of the prosecution witnesses after the 
case for the defence had been closed, without record¬ 
ing any reason for doing so: 

Held, that the procedure w’as erroneous and un¬ 
authorised. 

In a case under section 110 of the Code of Crimi¬ 
nal Procedure, if the defence evidence is as good as 
that of the prosecution, the accused is entitled to an 
acquittal. 

Onminal revision against an order of 
the District Magistrate of Etawah. 

Mr. Dillon^ for the Applicants. 

The Assistant Qovernment Advocate^ for the 
Crown. 

ORDER.—This is an application in 
revision. The applicants seek to set aside 
the order of the District Magistrate of 
Etawah, confirming that of the Sub-Divi¬ 
sional Magistrate, directing the two appli- 
caots to furnish personal bonds of Rs. 500 
each and two sureties each of the like 
amount to be of good behaviour for one 
year or in default to undergo one year’s rig¬ 
orous imprisonment. The learned Counsel 
for the applicants has argued the case at 
some length. In order to appreciate Lis 
contention some facts should first be recited. 
The two applicants, Sardar Singh and 
Ganga Singh alias Laloo Singh, are brothers. 
They are land-holders and carry on a pay¬ 
ing business at Auraiya. They live in 
Rahatpur. 

The Suh-Inspector of Auraiya, who has 
been there since September 1911, laid 
information against the applicants to the 
effect that they protected and harbonred 
thieves, associated with notorious bad 
characters, and received stolen property. 

On the basis of that information, a notice 
under section 112, Criminal Procedure 
Code, was drawn up against the applicants. 
They repelled the charges brought against 
them. The hearing of the case was fixed 
for 23rd March 1912. On 22nd March 


1912, the Police filed a petition to the effect 
that the prosecution witnesses bad been 
won over by the defence and some others 
will be produced later. The case was 
taken np on 26th March 1912, when nine 
witnesses were examined for the Police and 
the case was presumably closed for the 
proseention. The applicants were called 
upon to enter on their defence. They denied 
the charges contained in the Police inform¬ 
ation and examined twenty witnesses in 
support of their character and reputation in 
the neighbourhood. After the close of 
the evidence^ for the defence, seven more 
witnesses were examined by the Sub-Divi¬ 
sional Magistrate for the proseention. The 
Sub-Divisional Magistrate accepted the evi¬ 
dence for the Police and his order was 
upheld by the District Magistrate, Now, it 
is contended on behalf of the applicants 
that the procedure of the Sub-Divisional 
Magistrate as to the recording of evidence 
was distinctly erroneous and iniurious to 
the defence. Under paragraph 2, of section 
117 of the Code of Criminal Procedure, the 
case against the applicants was to be 
conducted as if it were a warrant-case 
and the procedure to be observed in the 
trial^of warrant-cases is laid down in sec¬ 
tions 251 to 256, Criminal Procedure Code, 
According to the said sections, an accused 
cannot be called upon to enter on his 
defence until the prosecution closes 
its case. No further evidence can be 
admitted against the accused except under 
section 540, for which there must he valid 
reasons and which reasons must be re¬ 
corded. In the present case, the witnesses 
for the prosecution examined after the 
close of the defence evidence were not ex¬ 
amined under section 540, Criminal Procedure 
Code, and no order appears on the record to 
show why was additional evidence for the 
prosecution allowed, after the close of the 
defence. Such a procedure has obviously 
placed the applicants at a disadvantage. 
Further, it is argued that the evidence for 
the Police relates to general rumour or 
suspicion, or the statemeuts or conduct of 
third persons who justified their conduct 
by reference to the applicants. The Police 
witnesses with the exception of two men 
came from distant places and not from the 
village where the applicants reside or the 
village where they carry on their bpeinespi 
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For the applicants, exception is also taken 
to the reasons given by the learned District 
Magistrate for upholding the order of the 
Sub.Divisional Magistrate, It is said that 
no reflections were cast on the Sub- 
Inspector or the Sub-Divisional Magistrate, 
when it was urged for the applloants that 
unfortunately for the latter, their enemies 
had put into circulation reports which 
found credence with the said officers. It 
is true that it is difficult to get evidence 
against well-to-do men and the Police would 
think twice before laying a charge against 
such persons, but the latter have more 
enemies than a poor man, and have a right 
to the consideration of evidence against 
them on the same principles as would be 
applied in the consideration of evidence 
against a poor man. It is ^also urged that 
the absence of any report by former Police 
officers cannot be ignored on the assump¬ 
tion that they were lazy aad did not 

discharge their duties with diligence. The 
last argument advanced is that the evidence 
for the defence is just as good as, if not better 
than, the evidenos for the Police. I think 
that the procedure adopted by the Sab- 
Divisional Magistrate in admitting the evi¬ 
dence for the prosecution after the close 
of the defence was erroneous and unauthorised 
It was also prejudicial to the applicants. 
But, apart from the defects in the procedure 
or the criticism of the reasons of the 
lower Courts, I think that the informa¬ 
tion laid by the Police has not been 
established. That evidencs is open to 
several objections. Only two men, viz,, Laloo 
and Kanahya, come from Auriaya aad the 
others come from villages, from two to ten 
miles of the village of the applicants. Laloo 
admittedly is an enemy of the applicant.?. 
He has given evidence against them before. 
Kanahya was once convicted of gambling 
and would like to keep friends with the 
Police. Another witness, Kalka, has been 
bound over at the instance of the Police and 
would, no doubt, be willing to please them, 
by giving evidence. Many witnesses depose 
to cases in which the applicants were sus¬ 
pected to have received a share of the stolen 
property. Such evidence is inadmissible as 
was held by my learned colleague, Mr. Justice 
Ohamier, in the case of Mala from Etawah 
also, vide Revision Case No. 344 of 1911. 


On© witness deposes to having paid money 
to Lashkaria and another, who levied the 
black-mail on him representing that they 
had been sent by the applicants. Lai Man 
who makes that statement admits that he 
made no report at the time and gives no 
reason for the omission. Lashkaria and 
his comrades have not beeu examined. It is 
easy to make such statements as Lil Man 
has made and difficult to refute them. It is 
also doubtful whether such evidence is 
admissible. 

The other witnesses state that there is 
shohrat^am that the applicants are bad 
characters. The learned Counsel for the 
applicants contends that the words shohrat-am 
mean general rumour and not general re¬ 
pute. I do not think so. I think that the 
words mean general repute also. The 
witnesses farther say that the applicants 
associate with Lashkaria and a few others, 
who are notorious bidmaskes. This evi¬ 
dence of association, when examined, clearly 
arajunts to this that once or twice the 
applicants had been seen in the company 
of Lashkaria and others. The applicants, it 
is said, are men of business. They receive 
all sorts of men. Besides, they might have 
allowed the notorious men in question to 
talk or walk with them for fear. The 
allegation that thieves and bad characters 
are settled by the applicants on their land 
is not borne out by any reliable evidence. 
Some of the witnesses say that they have 
heard so. 

The only evidence then against the appli¬ 
cants is of 8 )m 0 witnesses, who do nob live 
in the villages where the applicants live 
or carry on business or in the immsdiate 
n 0 ighb)arhood of the said villages, who say 
that the applicants by general repute are 
known to be bad characters. Bat. even if 
the whole of the evidence for the Police were 
to ba taken as admissible, it is, I think, 
sufficiently rebutted by the evidenca for the 
defence. There ia a large volume of evidence 
for the applicants, and that evidence is of 
men of the villages where the applicants re¬ 
side and carry on their business or of the 
immediate neighbourhood. No valid reasons 
have been given by the lower Courts or by 
the Assistant Government Advocate for dis¬ 
believing the evidence for the defence. 
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jOaENDBA HATH MOOKHERJI I*. MOTI LAL CHAKBAVARTI. 
T Hunk that it is iust as good as, if not bet- 
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ter than, that for the prosecation. 

And in a case under section 110, Cnruinal 
Procedure Code, where the evidence for the de¬ 
fence is equally good with that for the prose¬ 
cution, tlie accused are entitled to au acquittal, 
vide Rujendra Prasad Sohi v. King- 
Empror (U. I, therefore, accept this 
application and set aside the order of the 
lower Courts calling upon the applicants to 
furnish personal bonds and sureties to be of 

good behaviour for one year. 

Application accepted. 

(1) 1 A. L. J. Oil; 1 Cr. L. J. 984, 


CALCUTTA HIGH CUURT. 
Criminal Revision Pethion No. 357 of 1912. 

August 2, 1912. 

Present'. —Mr. Justice Carnduff and 
Mr. Justice Imam. 

JOGE.VDRA NATH MUKHERJI— 
Complainant—Petitioner 

versus 

MOTI LAL CHAKRAVARTI— Accosed 

—Opposite Party. 

rriminol Procedure Code (Act V of 1898J, 213, 

f.ub-s. ( 2 )~'WUnC!i^csfor defence," uhether expressiou 
covers evidence extracted b'j cross-examination from pro- 
secutionwitnesses^Charge against accused framed before 
cross-examination of prosecution u'itnesses—Subsequent 
cross-cxamination^Cnncellation of charge, if legal. 

A Magistrate, having drawn up a charge against an 
accused person with a view to his commitment to the 
Court of Session, can thoieaftcr allow the accused to 
cross-examine the witnesses for tlic prosecution, and, 
as a result, cancel the charge. 

The words “witnesses for the defence” in section 
213 sub-sectiou(2) of the Criminal Procedure Code are 
wide enough to cover evidence extracted by cross-ox- 
amiuation from witnesses for the prosecution. 

In the matter of Surjya Karain Singh, ti 0. W. N. 
110 at p. 112; relied upon. 

Rule granted against the order of the Sub- 
Divisional Magistrate of Basirhat, dated 
April i8lb, 3912, acquitting the accused,oppo¬ 
site party, of an offence under section 408, 
Indian Penal Code, and cancelling the charge 
under section 477A against him. 

Babu Sarat Chandra Roy Chowdhury^ for 
the Petitioner. 

Babus Hara Prosad Chatterii and Sajani 
Kanto Sinhn^ for the Opposite Party. 

JUDGMENT.—We think that this Rule 
must bo dischargod. 


The short point raised by it is whether a 
Magistrate, having drawn up acharge against 
an accused person with a view to his 
ommitraent to the Court of Session, can 
thereafter allow the accused to cross-examine 
the witnesses for the prosecution and, as the 
result, cancel the charge. We are of opinion 
that it is open to him to take this course. 

Section 213, sub-section (2), of the Code of 
Criminal Procedure, 1893, provides that, if a 
Magistrate, after having drawn up a charge, 
hears witnesses for the defence and is then 
satisfied that there are not, after all, sufficient 
grounds for committing the accused, he may 
cancel the charge and discharge the^ accused. 
No doubt, the sub-section refers to ‘ witnesses 
for the defence”; bub in our view, those words 
are wide enough to cover evidence extracted 
by cross-examination from witnesses for the 
prosecation. The course taken by ^ the 
Magistrate seems to us to be clearly within 
Ihe spirit of the provision, and we consider 
that it is nob unduly straining the words used 
to put this construction upon them. We find, 
moreover, that our view is in accordance 
with that expressed by this Court in In the 
matter of Surjya Narain Singh fl). 

Rule discharged. 

C1)5C. W. N. no at p. 112. 


PUNJAB CHIEF COURT. 
Oriminal Revision Petition No. 515 of 1912. 

May 31, 1912. 

Mr. Justice Robertson. 
PRABHU DIAL— Petitioner 

versus 

EMPEROR— Respondent. 

Revision—Criminal cases—Concurrent findings «/ 
facts—ilaterial error as to facts. 

Where a lower Appellate Court has fallen lo 
a material error as to facts, the Chief Court will in¬ 
terfere in revision. ^ * 

Petition for revision, under section 439 of 
the Criminal Procedare Code, of the 
the Sessions Judge, Delhi, dated the 11 
March 1912, affirming the sentence passed by 

the first Court. , 

Mr. Qokal Ohand Naurang, forLala Bwarfea 

Das, for the Petitioner. 

Lala Balwant R ai, for the RespondenL 
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PJUBHU DIAL V. KMPBUOR. 

JUDGMENT.—In thig case, ouo i*irbhu 
Dyal. mnnim of a arm in Delhi, was 
oonvioted under aecfcion 489 of having 
embezzled a sum of rupees eighty three 
and some odd annas from the firm of 

Nadha Mal-Niadar Mai by which he was 
employed. 

On the 29th September 1910, certain 
iron goods had been received by the firm 
from another firm of Prem Sukh Das-Jawa- 
har Lai. It is alleged that on the 5th 
October 1910, the accused asked Dhian 
Chand, cashier of the firm, who is a relation 
of the partners, for Rs. 83 9-0 said to be 
due to the firm of Prem Sukh Das-Jawahar 
LU, which he (Pirbhu Dyal) said had been 
demanded by them. Dhian Ohand, upon 
whose evidence alone the conviction is based, 
says that he gave this money to Pirbhu Dyal, 
accused, after looking at the original parcha 
which had accompanied the goods but 
without taking any parcha from Pirbhu Dyal, 
on account of the firm said to be asking for 
their money, or any signature from Pirbhu 
Dyal for the money. It is clear from tiie 
evidencs of the principal of the firm, Miri 
Mai, that in all cases where money was 
paid in this manner, the signature of the 
person to whom it was paid should have 
been taken, but it is stated that the mnnim 
iu this oonneotioa did not always carry out 
their orders. 

There is no doubt, and it is admitted fully 
by the accused, that on the Sth November 
1910, a claim was submitted by the firm of 
Prem Sukh Das-Jawahar Lai through 
Pirbhu Dyal and that the money was paid to 
him by Nihal Cbaad, who had succeeded 
Dhian Ohand as cashier. This parcha was 
duly taken from Pirbhu Dyal though it does 
not appear in that case to have been correctly 
entered in the parcha baht or bill book which 
was kept by the firm and in which there was 
no entry at all on the 5fch October. On the 
5th October, no doubt, an entry was made 
by the said Dhian Chand iu the rokar bahi 
and also in a bahi called the jama baht, 
Dhian Chand stated in his evidence that the 
payment on the 5th October to Pirbhu 
Dyal had been made in the presence of one 
Ram Saran but wJien Ram Saran was examin* 
ed, he denied all knowledge of the occurence 
and it must be remembered that, however 
much a Oourt may be convinced that the 
witness is lying or has been suborned, no 


such impression or belief can take the form 
of the affirmative evidence which is ne- 
ce=»9ay before an accused person cm be 
properly convicted. The case against 
Pirbhu Dyal is reihiced to this. It is 
alleged that he saw iiis way to get tlio money 
re-paid a second time when he discovered that 
the cashier had been changed after the 
previous payment. This is a theory wliich 
would not hold water for a moment, as it i.s 
(luite clear that if the prosecution story is 
true that he embezzled the money on the 5th 
October, ho must then have bsen perfectly 
well aware that some time or other a proper 
bill would be submitted, the money would be 
paid to the firm of Prem Sukh, and the 
previous payment would be discovered. The 
evidence, therefore, against Pirbhu Dyal 
reduced itself to this. The statement of 
Dhiau Chand is that he paid the money to 
Pirbhu Dyal without taking from him any 
parcha or any signature and the entry 
in the books was made by Dhian Chand 
himself. 

The firm of Prem Sukh st.ated that it was 
never their habit to draw money except upon 
ptrchas and it is difficult to believe that it 
was a custom of the accused’s firm to pay out 
the money for the discharge of a bill due 
to a third party without taking any signature 
either of the mnnim himself or any parcha on 
behalf of the firm supposed to be claiming the 
money. Indeed, the evidence of Miri Mai 
shows that, however the orders may be neg¬ 
lected, the standing orders of the firm were to 
taka such signature or pxrcha. 

It appear.s to me, without saying for a 
moment that Dhian Chand is the culprit, 
though this is a possibility which we are 
bound to remember in considering whether or 
not the crime can be bro'ighb home to the 
accused, that it is impossible upon such 
evidence properly to base a convicbion. No 
doub^'', this is only an application for revision 
and not an appeal, and in such cases I 
very rarely interfere on the facts; nor should 
I do so even in this case, were it nob that the 
Appellate Court has fallen into an error as to 
the facts in its judgnie.it which is of very 
material importance. He says: — 

Some iron goods were supplied by another 
firm on 29th September 1910, and on 
October Sth, 1910, the appellant is said to 
have presentcA the cashier ivith a bill for the 
amount due to this firm which sum, Rs. 83.9-0 
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was dnly paid him by the cashier, Dhiani 
is precisely in the absence of any 
such bill or any receipt on behalf either of 
Pirbhu Dyal or of the 6rm that I think that 
the conviction cannot be sustained. Had 
there been a bill supported by the signature 
of Pirbhu Dyal, the case would have been 
clear and this is what we should naturally 
expect to find in a case of such payments 
being made and we do find in the case a 
second payment which is fully admitted by 
the accused. 

In ray opinion, it must be held that the 
statement of Dbian Chaiid alone, unsupported 
by any other evidence except the entries in 
the books made with his own hands, is 
insufficient to justify the maintenance of the 
conviction. I accordingly accept the applica¬ 
tion for revision, set aside the conviction 
and sentence, and direct that Pirbhu Dyal 
be set at liberty forthwith. 

Application accepted. 


SIND JUDIOIAIi COMMISSIONER’S 

COURT. 

Criminal Appeal No. 10 of 1912. 

March 4, 1912. 

Present'. —Mr, Pratt, J, C. 

IMPERATOR— PuosECDTOR 

versus 

KHAMISO valad JUMO— Appellant. 

Penal Code iAct XLV of 1860),*. l4,9~~Unlawful 
assembly-‘Offence in pursuance oj common object^ 
Knowledge of individual members. 

The word "knew" in section 149 of the Penal 
Code indicates a state of mind at the time of tho 
commission of the oSence and not knowledge ac* 
quired in the light of subsequent events. 

The ofEonce, for which members of an unlawful 
assembly can bo convicted as being in pursuance of 
the common object of tho assembly, must so 
probably flow from the prosecution of the common 
object that each member might onfecedendy expect 
it to happen. 

Mr. L. P. Ferro, for the Appellant. 

The Public Prosecutor, for the Crown. 

JUDGMENT.—The accused has been, 
I think, satisfactorily identified by the soldier 
Snmner. This soldier could baldly have 
helped recognizing the accused for he had 
headed a party of coolies, who tried to intercept 
the soldiers in their flight and actually struck 
a blow at Sumner. The accused is described 
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In re MAHOMED ISMAIL ROWTHER. 

to be an unusually tall man and T am disposed 
to believe also in the identification of him by 
Vile, although the Magistrate does not rely on 
this witness. As a member of the unlawful 
assembly (the object of which was to beat 
Hilton and the other soldiers), the accused 
is guilty of the offence of grievous hurt for 
that was committed in prosecution of the com¬ 
mon object. But the Magistrate has also 
convicted the accused of the theft from 
Hilton though he admits that the theft was 
no part of the common object. The Magis¬ 
trate relies on the second part of section 149 
and considers that the members of the 
unlawful assembly must have known that theft 
was likely to be committed. This, however, 
is mere speculation. As said by the Calcutta 
High Court in the old case of Queen v. Sahed 
All (1), the offence **mu8t so probably flow 
from the prosecution of the common object 
that each member might antecedently expect 
it to happen”. I lay stress on the word 
antecedently, for the section uses the word 
*'kuew”, which indicates a state of mind at the 
time of the commission cf the offence and not 
knowledge acquired in the light of subse¬ 
quent events. Here the probability is 
that no member of the unlawful assembly, 
except those that actually beat Sumner, bad 
any idea that he was even carrying a purse. 
Apart from this, however, theft is not a pro¬ 
bable consequence or concomitant of beating, 
which is the only common object alleged in 
the charge. 

I, therefore, confirm the conviction and 
sentence under sections 147, 325, but reverse 
the conviction and sentence under section 379. 

Conviction partly confirmed. 

(1) 20 W. R. Cr. 5; 11 B. L. R. (P. B.) 317. 


madras high court. 

Criminal Revision Case No. 267 ob* 1911. 

September 15, 1911. 

Present: —Mr, Justice Spencer. 

In re MAHOMED ISMAIL ROWTHER— 

Accused—Petitioner. 

Arms Act (XI of 1878), s. 19 (c)—Offence when 
complete—Particular intention if necessary. 

Under section 19 (c) of the Arms Act, the offenoe 
of possessing arms cnlawf ally by a person entering 
British India is complete the moment he entei* with 
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tlio arms iu lua possoasion. No particulur iiitoutiou 
m tho mind of tho offondor ia requisito, 

M. landed iu India from l‘onang: botwoon tho lamU 
ing stage and tho Customs Shoclj ho was dotootod in tho 
not of handing a pavcol to n third person: on inspec¬ 
tion, tho parcel was found to oontain a rovolvor and 
86 cartridges: 

Hc^^tthat, toohnioally, 3f. had oommittod auoffouoo 
under section 19 (c) of tho Arms Act. 

Petition, under sections 435 and 439 of the 
Grimioal Procedure Code, praying the High 
Court to revise the judgment of the first 
class Sub-Divisional Magistrate of Nega- 
patam, in Calendar Case No. 37 of 1911, 
dated the Sth day of April 1911. 

Mr. K. R. Suhramania Sastri for Mr. V. 
Eyru Nambiar^ for the Petitioner. 

The Public Prosecutor^ on behalf of the 
Government. 

ORDER.—Technically, the petitioner com¬ 
mitted an afiPenca under section 19 (c) of the 
Arms Act as soon as ho landed in British 
India with a revolver which he was not 
lawfully entitled to possess in this country. 
It is not necessary that there should be any 
particular intention in the mind of an 
offender to complete the offence punishable 
under this section. In this case, the facts, 
as found and admitted, are that between the 
landing stage and the Customs Shed, the 
petitioner was detected by the Customs 
Officer in the act of handing to a third person 
a parcel rolled in cloth which, when opened, 
was found to contain a revolver and 33 cart¬ 
ridges. The conduct of a traveller, who 
honestly intended to comply with the rules, 
would have been to leave the weapon in the 
bag where it was, till the luggage had been 
conveyed to the Customs Officer and then, 
before the examination of luggage, to make 
a declaration about the fire arm and at once 
to deposit it with the Customs officials. 
When the petitioner acted as he did, it 
cannot be said for certain that he would not 
have smuggled the revolver, though unnotic¬ 
ed, if the Customs Officer had not chanced 
to come up at the critical moment. 

He has besn fairly treated and I decline 
to interfere with the conviction or sentence. 

Petition dismissed. 


ALL.YHABAD HIGH COURT. 
Criminal Rkvision PuTirio.v No. 709 oi*’ 1912. 

October 2, 1912. 

Present'. — Mr. Justice Rafiqiio. 

SARDHA PRASAD and another— 

Applicants 

versus 

PITAMBBRLAIj —Oppohte Party. 

Ct'iminul Pi'occdii,rc Code {^Aet V of 1N!>8), s. lio, 
under—Maijistrate orderiiuj his snbordinnle 
officer to m'lke iti'ininj — Mnijistrate's order in accord- 
nnee with s'lhordinatc’s report witUoict haariiuj evi¬ 
dence himself, iUcijol. 

A iliigistratc, acting undoi- section I to of tho Cii- 
minal I’roeoilnro Code, rofciTcd tlio issnus raised bo¬ 
twoon tlio p.irtie3 to u Tabsildar for inquiry. On 
submission of tho ro[>ort by the Talisililar, tlic ilagis- 
trato accoptod tho report, an<l, without hoaring tlio 
entire ovi<louco hiiiHclf, passed an order according¬ 
ly: 

Held, that the order was illegal, and must be sot 
aside. 

In re Bniknnt Knmnr, 3 C. L. H. 134, followed. 

Application for revision against an order 
of the Joint Magistrate of Allaliabad. 

Mr. Saty.i Chanira Mukerji, for the 
Appellant. 

The Assistant Govern^netit Advocate, for the 
Opposite Party. 

JUDGMENT.—Tliis is an application in 
revision contesting an order of the learned 
Joint Magistrate of Allahabad, which pur¬ 
ports to have been passed under section 
145, Criminal Procedure Code. The 
relevant facts of the case are as follows:— 
One Shah Haji Jan and some others 
are the owners of a M.andi in the town of 
Allahabad known as Khalifa Ki Mandi, The 
applicant, Pitamber Lai, was the lessee of 
that Mandi, and his lease, which is said to 
have been given in 1902, was to expire 
on the 2l3b of June 1512. Prior to the 
expiry of his lease, another lease was given 
to Sardha Pxasad and Bhola Ram as long 
ago as 1933, which was to take effect on 
the expiry of the lease of Pitamber Lai, 
i. e., after the 2l8b of June 1912. On the 
26th of June 1912, the Police submitted a 
report that there was a likelihood of tho 
breach of the peace between the two lessees 
over the collection of the Mandi dues. The 
Magistrate acted on that report and issued 
notices to the applicant and the opposite 
parties on the 27th of June 1912 to show 
cause. On the 5t-h of July 1912, the learned 
Magistrate made an order referring two 
issues to the Tabsildar for a report. The 
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order of the Magistrate must be qaofced here 
in order to appreciate the contention of the 
applicant. The order h as follows: Parties 
appear before me to-day and put in their 
written statements. The matter is obviously 
one for local inquiry such as is provided for 
pn section 148, Criminal Procedure Code. The 
Tahsildar will conduct this local inquiry and 
make a full report to me on the result. The 
papers forming the record of this case, in¬ 
cluding the written statements of the parties, 
will be sent to him to aid him in bis inquiry. 
The main facts at which he must strive to 
arrive are; — (0 Were any, and if so, which, 
of the parties in possession of the share of 
the Mandi at the time when this trouble 
first arose, i.e., the 26th and 27th of June? 
(2) Had any party within two months 
next before that date been forcibly and 
wrongfully dispossessed? The Tahsildar 
will have no concern with the merits of the 
claims of the parties to possess the share of 
the Mandi. He must devote his attention to 
the points I have mentioned above, and there 
will be no need for him to go into a long 
discussion about title-deeds and the like. 
His report should be submitted within ten 
days’ time. Case to be put up after ten 
days”. The Tahsildar submitted his report 
on the two issues. No evidence was recorded 
by the Magistrate on behalf of Sardha 
Prasad and Bhola Ram. Some evidence was 
recorded on behalf of Pitamber Lai. On the 
9th of August 1912, the learned Magistrate 
accepted the report and the conclusions of 
the Tahsildar and passed an order in favour 
of Sardha Prasad and Bhola Ram. Pitamber 
Lai is dissatisfied with that order and has 
come up in revision to this Court. He has 
taken three legal objections to the proceedings 
in the lower Court. He says that the 
learned Magistrate did not write an order 
stating the reasons which made him believe 
that there was a likelihood of the breach 
of the peace between Pitamber Lai and his 
opposite parties. Further, it is said that no 
copy of such an order was served on the 
applicant. The last and the most important 
objection is that the order of the lower Court 
proceeds practically upon the report of the 
Tahsildar. The learned Magistrate could 
not under the law, it is said, refer the inquiry 
into the issues raised in the case to the 
Tahsildar. 1 think that this last objection is 


sound and must prevail. A perusal of the 
order of the learned Magistrate dated the 
9i.h July 191^, shows that the issues 
involved in the case were remitted by him 
to the Tahsildar, for inquiry and trial. The 
learned Magistrate did nob hear all the 
evidence himself in the case, and his order 
clearly shows that he accepted the report of 
the Tahsildar in its entirety. According to 
the admitted facts in the case, Pitambar Lai 
was in possession up to the 2l8t of June 
1912. He could not have given up posses¬ 
sion willingly and then turned round in five 
days, le., on 26th June 1912 (the date on 
which the Police made a report) and con¬ 
tested the possession of Sardha Prasad and 
Bhola Ram. The learned Magistrate, ibis 
said, would have come to a different conclu¬ 
sion had he taken all the evidence himself 
without expressing any opinion as to the 
merits of the case. I think that the pro¬ 
ceedings of the lower Court are open to 
objection. The order of 9th July 1912 pur¬ 
ports to have been made under section 145, 
Criminal Procedure Code, which does not 
enable a Court to have the trial of the issues 
raised in a case determined by a Court subor¬ 
dinate to itself. The case of In re BaikuntKu^ 
maril) is in point. I, therefore, think that the 
proceedings of the lower Court were not held 
according to law. I, therefore, set aside the 
order of the learned Magistrate, dated the 
9th of August 1912. 

^ Application allowed, 

(1) 3 C. L. R. 134. 


MADRAS HIGH COURT. 
Criminal MisceLLANEoas PerinoN No. 305 

OF 1912. 

September 18, 1912. 

Sir Ralph Benson, Kt.. Offg. Chief 
Justice, and Mr, Justice Sankaran Nair. 
The sessions JUDGE of COIMBATORE 

—Petitioner 

versus 

IMMUDI KUMARA KANGAYA and 

others—Accused. 

Criminal Procedure Code (Act V of 1898), sa, 208, 
210, 212, 213, 347— Magistrate's discretion to summon 
and examine witnesses for defence before or after 
framing charge^*‘Stop further proceedings”,meaning of, 



INDIAN OASES. 


m 


VoK XVll] 


SEBSIONS JUDGE 0? OOIMBATORB «. IMMUDI KDMAIU KANUAYA. 


Section 210, in ^•o(]ait•inff “the ovidonoo roforroil to 
in sootiou 203 Bub>aootions (1) ami (2/’ to bo rooonl* 
od before a oUni’se ia dra'vu up, does not roijuiro a 
Maglabrato to rooord tho ovulonoo of witiiod-joa 
whom, in tho oxoroiao of the cliaorotion ffivou by 
sub-aoobion (3), ho has iloojiiod it uanooossary to 
summon. Thoroforo, tho accused is nob ontitlotl to 
dolay nakinjf tho Magistruto to atiinmon his witnossos 
until the last moment boforo tho oliar^o is drawn u[» 
and then rorpiiro him to summon and oxamiuo his 
witnesses, as auoh a prooodiiro would load to uiiduo 
delay in tho oommitnvout of cases a>v<l tho oviU which 
Buoh dolay would outail. 

Thoujyh it ia loft to tho diacrobion of a Ma^'istrato 
(section 2L2) to oxamino witnossos for tho <lofcnoo 
after tho chargo is drawn »ip and thou to cancel tho 
chavf^fo and diachargo tlio aocusod (section 2l3), tho 
Criminal Proooduro Codo (loos not compel a Magis¬ 
trate to summon and examine witnesses for tho dc* 
fence after a charge has boon drawn up or even 
before the charge has beoix drawn up if, for reasons 
to bo rocordf^d, tho Magistrato dooms it uunocossary 
to do so. 

Qiicen-Eniprc-^s v. Ahm idi, 20 A,. 26i, and Emperor 
V. Ji’a/m»uinat£ Uadi, 26 A- 177, A. W. N. (1903) 215, 
cited. 

Oiifrr.—Tho expression “stop further proceedings, 
in section 347 of the Criminal Procedure Code, moans, 
to stop proceeding with tho case «s n frhd and 
instead to commit tho case to tho Sessions for trial 
by that Court. 

Phanindranath Mitra v. Emperor, 36 0. 4S, 12 C. W. 
N. 1014, lInd.Cas.4G9j 8 Or. L. J. 221, dissented 

from. 

Reference, under section 4o3 of the 
Criminal Procedure Code, praying that, in 
the circumstances stated therein, the BCigh 
Court will be pleased to quash the comtnit- 
raeut of the accused in Sessions Case No. 
60 of 1912 and Register Case No. B of 191 i 
on the file of the Sub-Magistrate of 
Kangayam. 

Mr. B. N. Sarmi, for the Public Prosecutor, 
for the Crown. 

Mr. 0. Parthasarathi Aiyangar, for the 
Accused. 

ORDER.—In this case, the Sessions Judge 
moves us to quash a commitmeut made to his 
Court on the ground that the Committing 
Magistrate refused to summon certain 
■witnesses whom the accused desired to be 
examined by the Magistrate under section 
208 of the Criminal Procedure Code prior 
to his making the commitment. It appears 
that examination and cross-examination of 
the witnesses for the prosecution was closed 
on the 5th June last, and accused were 
examined on the same day and stated that 
their Vakil would file written statements on 
their behalf. The case was, therefore, 
adjourned to the 8th June when the written 


statements were put in and the Vakil of the 
acjused argued that thoro Wfis no HufUcieiit 
ovidonca for tho prosecution to justify a 
oxinmitinant. O.viag to the ahsonoaof one of 
the accused (who was on bail), the case was 
adjournol to tho 11th June, and then again 
to the 20th June, and tlion the present 
applieal-ion was, for the fir.st time, made to 
summon and examine 8or7ie sixteen witnesses 
for the defence. The Magistrate refused to 
do so, as he held that the application was 
made to> late, and he drew up a charge and 
committed the accused to the Sessions on 
the same day. For the accused, it is argued 
that sections 2'J3, 2d9, 210 of the Criminal 
Procedure Code rendered it ompulsory on 
the Magistrate to issue the summonses and 
examine the witneaees as requested by the 
accused, and reliance is placed on two unre¬ 
ported decisions of this Court and on the 
decisions of Qii en Empress v. Ahm'idi (1), and 
Binperor v. Muham^nad Hi,di (2). We do 
nob think that the contention of the accused 
can be supported, flection 20S (1) of the 
Criminal Procedure Code, no doubt, requires 
the Magistrate to record “all such evidence 
as may be produced in support of the pro¬ 
secution or on behalf of the accused or as 
may be called for by the Magistrate,” and 
sub-section (3) of the same section enacts 
that “If the complainant, or the officer 
conductiog the prosecution, or the accused, 
applies to the Magistrate to issue process to 
compel the atbeudauce of any vvituess • * * 

* * the Magistrate shall issue such process 

unless, for reasons to be recorded, he deems 
it unnecessary to do so.” It will be observed 
that sub section fl) contemplates the pro¬ 
duction of evidence by the prosecution or by 
the accused, without the aid of the Magis¬ 
trate: sub-section 3 contemplates the interven¬ 
tion of the Magistrate to secure the attendance 
of witnesses and in regard to this evidence, 
the Magistrate has a discretion, for reasons to 
be recorded by him, to refuse to issue process, 
if he deems it unnecessary to do so. When, 
therefore, section 210 requires “the evidence 
referred to in section 208 sub-sectiona (1) and 
(3)” to be recorded before a charge is drawn 
Dp, it does not require the Magistrate to 
record the evidence of witnesses whom, in 
the exercise of the discretion given by sub- 

(1) 20 A. 264. 

(2) 26 A. 177} A. W, N. (1903) 215. 





412 


INDIAN CASES. 


[1912 


EMPEROR V. ALLABRAEHIO. 

82 ction ( 3 ), ha has deemed ic unnecessary 
tD summon. This procedure appears to be 
convenient and reasonable, whereas the 
procedure contended for by the accused, viz.t 
that he may delay asking: the Magistrate to 
summon liis witnesses until the last minute 
before the charge is drawn up and then 
require him to summon and examine his 
witnesses, would lead to undue delay iu the 
commitmeut of cases and the evils which 
such delay would entail. The proceeding 
before the Magistrate is only au inquiry 
preliminary to the trial and, while the law in 
order to avoid unnecessary commitments, is 
careful to require the Magistrate to examine 
any witness produced before him by the 
accused, and provides for the Magistrate 
also summoning and examining witnesses 
for the defence before a charge is drawn 
up and even givers the Magistrate a dis¬ 
cretion (section 212) to examine witnesses 
for the defence after the charge is drawn up 
and to then cancel the charge and discharge 
the accused (section 213), it does not compel a 
Magistrate to summon and examine witnesses 
for the defence after a charge had been drawn 
up or even before the charge had been drawn 
up, if the Magistrate, for reasons to be re¬ 
corded, deems it unnecessary to do so. 

This distinction between theduty of aMagis- 
trate in regard to evidence produced before 
him by the accused and evidence not produced 
before him, but which the accused desires 
him to obtain by the issue of process, has not 
always, we think, been borne in mind by the 
Courts and the omission seams to have led 
the learned Chief Justice of the Allahabad 
High Court, Emperor v. Muham^d Radi (2), 
to state the rule iu terras wider than those 
of the Code and wider also than those used iu 
Queen'Emprese v. Ahvxadi (1), whicli he 
refers to in support of his sfatemeut of the 
rule. (See also the unreported decision of 
this Court, Criminal Miscellaneous Petition 
No. 298 of 1911). Mr. Sarraa for the 
Public Prosecutor has drawn our attention 
to the case of Vhanindranath Mitra v. Emperor 
(3), in which it is held that section 347 
of the Criminal Procedure Code lays down 
that when a Magisbrete has made up his 
mind to commit an accused for trial, ‘he 
shall stop further proceedings’ and commit 

(3) 36 C. 48; 12 C. W. X. 1014; 1 Ind. Cas. 469 : 8 
Cr. li. J. 221. 


the accused for trial, and that this section is 
not to be read as subject to the provisions in 
sections 21 i to 210, to which we have refer¬ 
red. We are unable to accept this view or to 
rely on section 3i7 in support of the Magis¬ 
trate’s action. 

Having regard to the subjecb-mafcter of 
section 346 and section 347 and to the cor" 
responding section in the Code of 1872 [see 
section 221 of that Code and Empress 
V. llahi Baksh (4)1, we think that the direc¬ 
tions in section 3i7 to “sbop further proceed¬ 
ings” does not justify a Magistrate in dis¬ 
regarding the directions in sections 208 to 
210 , b'jt only requires him to stop proceeding 
with the case as a trial and instead to com¬ 
mit the case to the Sessions for trial by that 
Court under the provisions hereinbefore con¬ 
tained” i. e., under the provisions of sections 
2C8 to 21C and the other provisions in Chap¬ 
ter XVIII of the Code. Iu the present case, 
we agree with the Magistrate that the appli- 
tion by the accused to summon and examine 
their witnesses was so long delayed that the 
Magistrate was justified in refusing to accede 
to it at that stage. We, therefore, see no 

reason to quash the commitment. 

(4) 2 A. 910. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Report No. 170 of 1911. 

February 22, 1912. 

Present: —Mr. Crouch, A. J. 0., and 
Mr. Hayward, A. J. 0. 

E MPE RO R— Proskootor 
versus 

ALLAHRAKHIO and another—Accused. 

Criminal Procedure Code {Act V of 1898), «. 260— 
Practice—Summary trial — Oattle’lifting. 

Cattle-liftinsr is a serious offeuoe and should not 
bo tried summarily. 

Report made by the District Magistrate, 
Sukkur, under the provisions of section 438, 
Criminal Procedure Code, for enhancement 
of sentence in a case of theft of cattle 
summarily tried by the Resident Magistrate, 
Rohri. 

The Public Prosecutor^ for the Crown. 

JUDGMENT.—The facts alleged in this 
case go to show that this offence, if proved 
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was a serious one. We consider that the 
Magristrate exercised a wrongr discretion in 
trying' a case of cattlediftiug summarily. We 
set aside the conviction and order a re-trial. 

lie trial ordered. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 355 of 1904 
Criminal Miscellaneous Petition No. 264 

OF 1904. 

November 14, 1904. 

Present: —Mr. Justice Benson, 
and Mr. Justice Boddam. 

In re KORA RANGAN and others— 

Accused—Petitioners. 

Criminal Procedure Code (Act V o/I8d8), s. 110 — 
Meaning and object of section—Security demanded 
from person not "residenV' uitliin jurisdiction. 

The expressioa “any person within the local limits” 
in section 110 of the Criminal Procedure Code, 
means any person who is within the local limits 
at the tioio the Magistrate takes action under the 
section. 

The object of the section is to prevent crime and 
that object would bo defeated if its scope were res¬ 
tricted to persons residing within the jurisdiction of 
the Magistrate. 

Eetaboi V. Queen-Empress, 27 C. 993, dissented from. 

Consequently, a Magistrate has jurisdiction to take 
security from a person who resides outside the juris¬ 
diction of the Magistrate but is found within the local 
limits of his jurisdiction. 

Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the judgment of the 
Sessions Judge of Chingleput, in Criminal 
Miscellaneous Case No. 12 of 1904, referred 
under section 123 (2), Crimi nal Procedure 
Code, by the Joint Magistrate of Chingleput, 
Criminal Miscellaneous Case No. 30 of 
1904, on the file of the Joint Magistrate of 
Chingleput. 

Messrs. E. R. Osborne, Counsel, and K. 
Kuppusamt Aiyar, for the Petitioners. 

The Public Prosecutor, Contra. 

ORDER.—It is urged by Counsel for the 
petitioners that some of the persons, who 
have bees required to give security for 
good behaviour, reside outside the jurisdic¬ 
tion of the Magistrate who took action 
under section 110, Criminal Procedure Code, 
and our attention is drawn to the case of 
Ketaboi v. Queen-Empress (1). 

(1) 27 C. 993. 


In that case, it was held that, according 
to the true construction of seclion 110 , the 
Magistrate would have no jurisdiction to 
deal with the case unless the pfrsoii proceed¬ 
ed against was “residing within the local 
jurisdiction of the Magistrate”. 

With all respect to the learned Judges 
who decided that case, we are not prepared 
to follow their ^ decision. The words of the 

section are,—“Whenever.a Magisirate 

receives information that any person within 
the local limits of his jurisdiction. ia 
by habit a robber” and so forth, he may 
proceed under the section. Had the 
Legislature intended to restrict the jurisdic¬ 
tion of the Magistrate to persons residing 
within the local jurisdiction, nothing would 
have been easier than to have said so ; 
but the Legislature has refrained from’ 
impo.sing this limitation, and we are not 
justiHed in irapoitiog it into law. The 
law simply says “ any person within the local 
limits”, and this we understand to mean 
any person who is within the local linaifs 
at the time when the Magistrate takes 
action under the section. The object of the 
section is the prevention of crime, and ibs 
object would, in our opinion, be liable to be 
defeated if its scope were restricted to 
persons residing within the Magistrate’s 
jurisdiction. As the Sessions Judge points 
out, if that were so, we should have this 
absurdity that the Magistrates in British 
India would have no power to proceed 
under the section against bad characters, 
no matter how desperate and dangerous 
they might be, who reside in French or 
other Foreign Territory, tliough they might 
infest in villages in British India and be 
well known to the authorities as habitual 
thieves; nor would any Magistrate have 
power to proceed against those gangs of 
criminals who have no residence anywhere 

but wander from district to district 
throughout the year. 

We dismiss the petition. 

Petition dismissed. 
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AU.4HARAD HIGH COURT 

Criminal Revi^^ion Pbt.tion No. 621 or 191^. 

September 7, 1912. 

Vresenl —Mr. Justice Rafique. 

Sved ILTAF HUSAIN— Applicant 

versus 

EMPEROR—Opposite Partf. 

Procetlnrc Code Uff V of 1^98), o28 

Order of trnn.^ier xwde h^j Sah-Divu<ionnl ^fagistrnte- 

Api^eoUo Vistrictmoghirnte not mnintnmoUe-Jnris^ 

District Magistrate cannot Bofc aside an order of 
transfer passed by a Sub-Divisional Magi^strate. 

Raghnnuthn Pandnram v. h.n^eror, 26 H. IdO 

relied upon. ^ ^ , , 

Application for revision against an order 

of the District Magistrate of Badaun. 

Mr. Q. 1^. DtlZorr, for the Applicant. 

The As^is^aw^ Oovernment Advocite^ for the 

Crown. , 

JUDGMENT.—This is an application on 

revision, contesting the order of the learned 

District Magistrate of Badaun, dated the lat ot 
July 1912. That order was made under the 
following circumstances:—Azhar Husain filed 
a complaint against Iltfat Husain ahas Altaf 
Husain,under section 323, Indian Penal Code, 
in the Court of the Tahsildar of Sahsawar. 
Azhar Husain and the person accused by him 
live in Sahsawan. Altaf Husain filed a counter- 
complaint against Azhar Husain and others 
in the Court of Munshi Sharafat Ullah Khan, 
Deputy Magistrate. The Tahsildar recorded 
the evidence for Azha.‘ Husain and framed a 
charge sheet against AUaf Husain. No evi¬ 
dence has yet been recorded in connection 
with the counter-complaint of the latter. 
Altaf Husain moved the Sub-Divisional 
Officer to transfer the case pending in the 
Court of the Tahsildar to the Court of 
Munshi Sharfat Ullah Khan. The Sub- 
Divisional Magistrate, without calling upon 
Azhar Husain to show cause, granted the 
application of AUaf Husain and transferred 
the case to the Court cf Idunshi Sharafat 
Ullah Khan. Thereupon, Azhar Husain filed 
a petition before the District Magistrate 
objecting to the transfer of his case from 
the Court of the Tahsildar. The learned 
District Magistrate cancelled the order of the 
Sub-Divisional Magistrate and transferred 
both ihe cases from the Court of Munshi 
Sharafat Ullah Khan to that of the Tahsil¬ 
dar. Altaf Husain has come up to this 
Court in revision. It is contended on his 


THEKrOMTHlTATHIL KELUKOTTI V. EMPEROR. 

behalf that the District Magistrate and 
the Sub-Divisional Magistrate have co¬ 
ordinate powers of transfer under section 
523, Criminal Procedure Code, and that the 
District Magistrate could not sib in appeal 
on an order of transfer passed by the Sob- 
Divisional Magistrate. This contention is sup¬ 
ported by Rag/iunath'z Pandaram v. Emperor 
(1). The order of the District Magistrate, 
dated the Ist of July 1912, was, no doubt, 
illegal. ‘Bub the effect of the setting aside 
of that order would be that the case, which 
was iostifuted in the Court of the Tahsildar, 
would remain on the file of Munshi Sharafat 
Ullah Khan and the other case which was 
instituted in the Court of the latter would 
remain on the file of the Tahsildar. For the 
order of the learned District Magistrate, 
which related to the transfer of the case 
which was originally instituted iu the Court 
of Munshi Sharafat Ullah Khan, cannot be 
questioned on any ground. However, as the 
order of the learned District Magistrate is 
illegal, it cannot be upheld and it is set 
aside. But I think that the two cases should 
be tried iu one Court and as the Court of the 
Tahsildar is situate in Sahsawan where the 
parties reside, I direct that both the cases be 
transferred to his Court for disposal. 

Recision alloioed, 

(1) 26 M. 130. 


MADRAS HIGH COURT. 

Criminal Appeal No. 420 op 1912. 

September 17, 1912. 

Present: —Mr. Justice Ayling and 
Mr. Justice Napier. 

THEKKUMTHATATHIL KELUKUTTI 

—Appellant 
versus 

EMPE ROR— Respondent. 

Penal Code C^ct XLV of i860;, s. 309 , Exception 2-- 
Culpable homictde^Firing at person mistaken Jor thief 
^Fatal injury^ Offence. 

Tho accused fired at a person a gun. loaded with a 
slug, one inch long, in the mistaken belief that he wM 
a thief: the shot was fired in order to protect certain 
fruit from being stolen* The shot resulted in the 
death of the person fired at. It was found that the 
accused had no reason to apprehend anything more 
serious than the theft of cerDain fruit, and that he 

must have known that the shot was likely to oauie 
death; 
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Voi. XV n] 

HSAJAH t', 3HAR*PATD[.L\II KHAN. 

Held, that tlio aoousoil was not onkitloil to tho 
lienotit of tho soooud oxooptloji to soution 30'J of tho 
Ponal Coilo. 

Appeal affainat the order of the Court of 
Session of Sout)i Malabar, in Case No. 2i of 
the Calendar for 1912. 

Mr. L, A, Oovindaragava Ifjer, Acting 
Pablio Prosecutor, for the Crown. 

JUDGMENT.—The evidence leaves no 
doubt that the accused fired at the deceased, 
who wa.s one of his own wafcchcaen, mistaking 
him for a thief and indicted a fatal wound 
in the chest, from which deceased died almost 
immediately. The real question is, wliether 
the accused may be given the benefit of 
exception 2 to section 300, Tndiau Penal 
Code; and, after careful consideration, we 
must agree with the Sessions Judge in hold¬ 
ing that he cannot. 

Prom the evidence of prosecution 2nd 
witness, it is clear that the accused had no 
reasozi to apprehend any thing moi'e serious 
than the advent of thief or thieves intending 
to steal his cocoanuts or jack fruit; and it 
cannot be contended that it was necessary to 
shoot such a thief in order to defend his 
property, especially as accused had assembled 
no less than five men to help him in guarding 
his tope. That accused in firing at deceased 
must have known himself to be likely to 
cause the man’s death, admits of no doubt ; 
the gun is a handy, serviceable weapon, 
and it was loaded not with a small snot, but 
with a slug, an inch long. There was 
moonlight and deceased was struck full iu 
the chest from a distance of about 25 yards. 
It is possible that the learned Sessions Judge 
puts it somewhat too strongly in saying 
chat the object of the shot was expiessly to 
kill the thief, but it seems clear that 
accused fired, knowing that he was likely to 
cause a fatal wouud and not caring whether 
he did so or not. 

The concluding words of execption 2 
to section 300, Indian Penal Code, prevent 
his being given the benefit of that provision 
of law. 

We must, therefore, confirm the onviction 
and sentence and dismiss the appeal. 

Appeal dismissed. 


CALCUTTA HIQU COURT. 
OuiMiNAt, llRvrsiON Pwi’inoN No. G31 or 1912 

Mny.S0, 1912. 

Present: —Mr. Justice Moltnwood and 
Mr. Justice Imam. 

MEAJAN AND OTHRftS—AcCDSEn — 

Pktitionkrs 

tcrsiifi 

SHARAFATULLAH KHAN—CoMPi-u.vATr 

-OpP«)SfTB PaRTV. 

'Jrc.-ipri.i.i—Cioil find rn'inimil trrsimtA —Infctifion io 
(innuii—IHntunn haij^itucka und mrinnre on. (mother 
inia'^ land—AnHoi/finrc hi I'lio — Pcii'ii CjdotAct XLV 
n/ISOO). 4tl. 

Tlio placing of haystacks .ami m.aniiro on another 
man’s laiul iiood nob neco.ssarity ainonnbto annovancc. 
U is not annoyance in law. It may he annoyance 
in fact. To cmvict an acciisoil of criminal trespass, 
it must be clearly found that ho intended to causo 
annoj'auce. 

The distinction between civil and criminal trespass 
should nob be lost sight of. 

Rule against the order of the Sub-Divi. 
sional Magi.strate of Feni, cMivicting the peti- 
tloners under section 4-47 of the Indian Penal 
Code, of criminal trespass, and sentencing 
them to a fine of Rs. 100 each. 

Babas Ramdoyal Dey and Pramatha Ld 
Dutta, for the Petitioners. 

JUDGMENT.—This Rule must be made 
absolute on the ground on which it was 
issued. The explanation of the Magistrate 
admits that there is no finding that tho 
accused’s claim was in the nature of a sham 
or pretext. It may have been or it may not 
have been so, the only finding is that the 
land was in the possession of the complainant. 
The placing of haystacks and manure in 
another man’s land need not necessarily be 
annoyance. It is nob annoyance in law. Ifc 
may be annoyance in fact. If it is annoyance 
in fact, then it must be clearly found in the 
judgment not only that it is annoyance but 
that it was intended by the accused to be 
annoyance. There is no such finding in this 
judgment and there is no other possible 
ground upon which a purely civil trespass can 
be treated as criminal trespass. The dUtioc. 
tion between civil trespass and criminal 
trespass is one which is lost sight of by too 
many of the Subordinate Magistrates. 

The conviction and sentencs are set aside 
and the fine, if paid, wil be refunded. 

Rule made absolute. 
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CALCUTTA. HIGH COUaT. 

Ori-Menat. Revision P^ition No. 1071 of 1912. 

August 28, 1912. 

Present:— Ur. Jastlca Carndaft, and 
Mr. Justice Imam. 

deputy TiEGAli REMEMBRANCER 

_Petit ION EB 

versus 

TT ADTR MIRZA—Opposite Party. 

, hahW a Ihief^Xf.ce slaf.nj. by 

.. .n-rt/ leoufe'’(I tfiief, ichethor bad—Person not misled 

h;, terms of J'”"!“g 

Ta an order drawn up under “if i? 

Criminal Procedure Code, it was stated that as ib 
?, nTared to the Magistrate that tho opposite party 
AvT'by ^on^ refute” (instead of “by habit' as 
eauiredbv section 110 ) a thief, he was cal ed upon 

toimw cause why he should nob gi^e security. Tho 

evidence was directed mainly to show that he was a 
habitual thief and his cross-examination was directed 

trt vefuto tho evidence to that effect: ^ 

^ that the inquiry provided for by sections 117 

and 118 of tlic Criminal Procedure Code was no., 
s rttly limited by the precise terms of the order 
drawn up under section 112, and that as the opposite 
party was not misled or prejudiced by tho terms of 
the order, no ground existed for granting him any 

'"'Rale against the order of the Sessions 
Judge of Midaapore, dated March 19th, 1912, 

setting aside, under section l’^'^ 
nal Procedare Code, that of the Sub-Di* 
visional Magistrate ofTamluk, dated February 
lOtli 1912, by which he bound down the 
Opposite Party under section 110 of the 

Criminal Procedure Code. ^ 

Babu Srish Chandra Ghowdhury, Junior 
Government Pleader, for the Petitioner. 

Baba Khiroi Lai Sen, for the Opposite 

^ ^ 1 - 

JUDGMENT.— One Nadir Mirza was 
ordered by the Sub-Divisional Magistrate 
of Tamluk, under section 118 of the Crimi¬ 
nal Procedure Code, to give security for his 
good behaviour for a period of two years. 
The case was referred in due course, under 
section 123 of the Code, to the Sessions Judge 
who, while holding that there was good evi¬ 
dence for binding the man down, set aside 
the order on the ground that, “unfortunately 
the proceedings were very defective.*’ The 
defect in them seems to consist of this, 
that it is stated in the order drawn up under 
section 112 of the Code that, as it appeared 
to the l^Iagistrate that Kadir was by general 
repute” a thief and burglar, he was called 


upon as such to show cause why he should 
not give security. The point is that he 
ought to have been called upon to show cause 
as being “by habit” a thief and burglar, and 
that, as he was not so addressed, ^ he could 
not be bound down under that description. 

We find that the evidence was directed 
mainly to show that Kadir Mirza was a 
habitual thief and burglar, and that his 
cross-examination was directed to refute the 
evidence to that effect. Moreover, we are not 
prepared to hold that the inquiry provided for 
by sections 117 and 118 of the Code is strictly 
limited by the precise terms of the order drawn 
up under section 112. Sectiou 117 provides 
that after an order under section 112 has 
been read or explained to the person con¬ 
cerned, “the Magistrate shall proceed to 
inquire into the truth of the information 
upon which he has acted, and to take such 
further evidence as may appear necessary;* 
aud section 118 provides in g:eneral terms 
that “if, upon such inquiry, it is proved that 
it is necessary for maintaining good be¬ 
haviour that the person, in respect of whom 
the inquiry is made, should execute a band, 
with or without sureties, the Magistrate shall 
make an order accordingly.” No doubt, if 
the person eventually bound down could show 
that he was misled or prejudiced by the 
terms of the order drawn up under sec¬ 
tion 112, there would be a clear case for grant- 
ing him relief, but as we have already shown, 
there can be no question here of the peti¬ 
tioner having been misled or in any way 
prejudiced. , , , . a 

The Rule is, therefore, made absolute; wa 

we direct that the order of the Sub-Di¬ 
visional Magistrate be restored, that Kadir 
Mirza be required to execute a bond for 
rupees two hundred for his good behaviour 
for a term of two years, with two sureties 
each in the sum of rupees one hundred, and 
that in default he be committed to Jail. 

Rule made absolute. 
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MADRAS HIGH COURT. 

OiTT Civil Court Appeal No. 1 op 1911. 

September 26, 1912. 

Sir Ralph Benson, Kt., 0%. Chtee 
jQstioe, and Mr. Justice Sankaran Nair 

T. SBETHARAMA CHETTY— Plaintiff- 

Appellant 

vsrsM® 

P. SBbHIAH CHBTTY and others— 
Dependants—Respondents. 

p-ans/cr of Property Act (IV of 1882), s. 130 -Pro- 
^ie executed by managhtg member of Hindu, inmihj 

i>ro-«ofe, can sue members 

other than maTcer of pro^note^Endorsement whether 
a^sxgnment of actionable claim. 

^ Tho endorsee of a pro-note executed by the niana<^- 
sufl ‘cannot 

tetires, after his death,'inasmuch as the mere endorse- 
meat is not anassignment of an actionable claim 
under section 130 of the Transfer of Property Act. 

decree of the City 
Civil Court, Madras, in 0. S. No. 2 of 1910. 


PACTS.—The plaintiff brought this suit 
as endorsee of a promissory-note executed 
by one P. Ponniah Chetty, deceased, the 
brother of defendants Nos, 1 and 2 and the 

third defendant, payable to 
M. Ethirajammal and M, Seebhamraal or 
order. The plaintiff alleged that Ponniah 
Cbetty, the maker of the note, and defendants 
Nos. 1 and 2 were members of an undivided 
family and the debt lu question having* been 
borrowed for a family trade was binding on. 
them. The plaint also prayed in the alter¬ 
native that a decree might be passed as 
against the assets of the deceased in the 
hands of the defendants. 


The following issue was raised in the 
case: Is plaintiff, as endorsee, entitled to 

Buethelstand 2nd defendants" assuming 
the pro-note was executed on behalf of the 
family F Under this issue, the <)uestioa for 
consideration was, “whether the plaintiff by 
the endorsement of the pro-note in his favour 
has not only become the holder of the note 
but also the assignee of the actionable claim 
which the person from whom he obtained 
the note had against Ponniah Chetty and 
his undivided brothers, the let and 2nd 
defendants.*’ The City Judge answered this 
question in the negative and held that, as 
far as defendants Nos. 1 and 2, impleaded 
as tindeceased co-parceners, were concerned, 
he suit, in ao far as it was based on the 


pro-note itself as the cause of action, could not 
be maintained and that it could only be main¬ 
tained on the independent cause of action 
founded on the debt alleged to be contracted 
by Ponniah Chetty for a family purpose. The 
City Civil Judge held that only by an assign¬ 
ment in the manner prescribed by sec¬ 
tion 130, Transfer of Property Act, could such 
right to proceed against defendants Nos. 1 
and 2 be acquired and that the endorse¬ 
ment could not operate both as a nego- 
tiation of the note in so far as the maker of 
the note was concerned, entitling the endorsee 
to enforce it according to its tenor against 
the maker as well as the endorser and even 
conferring a better title on him than the 
endorser had, and also as a mere assignment 
of the debt subject to all liabilities and equi¬ 
ties which the transferor of the debt was 
subject to, so far as the maker’s undivided 
brothers were concerned against whom it 
could not be enforced according to the tenor 
of the note. In the result, the Judge gave 
a decree to the plaintiffs for the plaint 
amount against the assets of the deceased 
in the hands of his widow the 3rd defen¬ 
dant and the properties belonging to the 
deceased exclusively and taken possession of 
by defendants Nos. 1 and 2. It was also 
ordered that Nos. land 2 defendants were not 
liable either personally or to the extent of 
their joint property. 

The plaintiff preferred this appeal to the 
High Court, 

JUDGMENT.—There is no transfer to 
the plaintiff of the claims of Ethirajammal 
and Seethammal against the members of the 
family under section 130 of the Transfer of 
Property Act. Tho endorsement of the 
promissory-note entitles the plaintiff to sue 
only Ponniah and after his death his legal 
representatives. The appeal is dismissed 
with costs. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Civil Revision Petition No. 43 ov 1912. 
November 20, 1912. 

Presenf-.-Sh Arthur Reid, Kt , Chief Judge 
MaWi SHAHAB DIN_PLAtNTiFF— 

Petitioner 

versus 

A^O^HER, ADULTS AND 

<^TR A ?^nn sriNOR. through 

blKAJ-uD-DIN, SONS OF CHANAN DIN— 

Deceased—Defendants—R esFONDENTA. 

OiiHl Procedure Code (Act V of 1908) « 152— 

A^'^endment 0/decree—Costs ■ 

vle—pynr.o^ J on loronj- princi- 

pie~F,oper re’rtedy—ltcview-Appeal-Revision 
A decree can only bo ampnrlpri ifr. 
specihed in the Civh Procedure Code 

amendment is established ]ust,fj-.ng 

The revisional powers of the iri<»h 
bo exercised ultra vires and wUhou^auth^rS 

award, made out of Court filed but it 

with costs oil 18th June 1904. ’ A dismissed 

up in which Pleader^ fL ^ ^ 

S fj^-« -^-itu^?„TT‘*;“arr zt 

and there w.as no clerical or 'iriM.mAf- ^ 

any error arising from Sy LVid 'n ^ ^ “°'* 

review or by anneal on the ^ ^,"<^medy was by 

principle was involved and rbai" costs had "b 
aessed on an erroneous principle; ' 

(d; that the applicant could not ask fnr am i 
several years after his nrA^o- ^ i ^aiendmont 
rod by limitation! "“"“S' b'eo bar- 


xvm'oM “sf"' of 

Ifiqq L by Act XXV 

Ind ’ ‘be order of the Distr 

Judp, Lahore, dated 25th October 1911 , 

jeot.ng petitiooer's application for aL 
ment of the decree passed by the nlT 

^"^se, Lahore, dated 18ch June 1904 
Lala MAaf Ohand, for the Petitioner 
Mr Brty Lai, for the Respondents. 

JUDGMENT.—This i«; nr i* 

revision, under section 70 (17^0)“*'“/! 
Courts Act, of an order refasing to ‘ 
decree under section 206 of th^e C d"“ 
Civil Proeedure,'as amended / 
t.on 152 of the Code now in’force Th' 
plioant applied to the Court h!i ' 

9th February 1904 that an . ^ i ‘ 

of Court be filed in 000^^07^1 ' 

•< a. ...H, T.. "..x.'rr.s ;r 


tered as Sait No. 13 of 1904 and it was 
recorded that the plaint was presented on 
the 9th February 1904. The suit was 
valued at Rs. 20,000 by the applicant. On 
the 18th June 1906, the Court delivered 
judgment that the plaintiff’s application, 
therefore, that a decree be passed in accord¬ 
ance with the terms of the award will stand 
dismissed with costs.” and a decree assessing 
Pleader s fee at Rs. 550, the ad volorem fee on 
Rs, 20,000, was framed. 

On the 12th August 1911, the applicant 
filed a petition under section 206, Civil Pro- 
cedure Code as amended by Act V of 1908,” 
for amendment of the decree by substituting 
Rs. 10 or Rs. 11 as Pleader’s fee on the ground 
that no Pleader’s fee was fixed in the judg¬ 
ment and it was further prayed that the 
value of the suit for purposss of jurisdiction 
is Rs. 20,000,” etc. 

The Court below rejected this application 
on the ground that it did not see any good 
reason for amendment. 

This order cannot, in my opinion, be re^ 
versed under section 206 of the late, or sec- 
tion 152 of the present, Code. Assuming 
that the assessment of Pleader’s fee was 
opposed to Chapter T, No. 12, Rule X of 
Rules and Orders of this Court, at page 84 
of Volume III, EdRiou of 19:1, and of this 
I am by no means satisfied—the decree was 
not at variance with the judgment and there 
was no clerical or arithmetical error in the 
decree, aud no error arising from any acci¬ 
dental slip or omission. 

The Court below obviously treated the ap¬ 
plication under section 525 as a suit, valued at 
Rs. 20,000 and assessed the Pleader’s fee on 
that valuation and the applicant, subsequently, 
applied for transfer of execution proceedings 
irom the Subordinate Judge’s Court on the 
ground that the value of the suit was 
Rs. 20,000. The applicant’s remedy was by 
application for review or by appeal, on the 
ground that a matter of principle was in¬ 
volved and that costs had been assessed on 
an erroneous principle. 

Having failed to adopt either of these 
remedies, the applicant was not entitled to 
come into Court several years after both 
remedies had become barred by limitation, 
aud the order rejecting the application for 
amendment of decree was folly justified: 
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Khoda Bakhsh v. Mowla Bakhsh (1), Kalu v. 
Tiitu (2) and Muhammad Sulaiman Khan v, 
Muhammad Yar Khan (3), cited for the ap. 
plioant, do not help him. 

The revisional powers of this Court can¬ 
not be exercised ultra vires and without au¬ 
thority, merely because the fee allowed may 
seem excessive, and a decree cannot be 
amended unless one of the reasons specified 
in the Code as justifyingr amendment has been 

established. No refusal to exercise jurisdic¬ 
tion and no material irregrularity has been 
established in this case. There has been a 
strict compliance with the provisions of the 
Code. For these reasons, the application is 
dismissed with costs. 

Counsel’s fee thirty-two rupees. 

, . Petition dismissed. 

(1) 14 W. R. 255. 

(2) 21 C. 259. 

(3) II A. 267. 


MADRAS BIGR COURT, 

Chy Civil Appeal No. 22 o? 1910. 

September 30, 1912. 

Presenti—S'n Ralph Benson, Kr., Offg. Chief 

Justice, and Mr. Justice Sankaran Nair. 
The madras and SOUTHERN 
MARHATTA RAILWAY Co, Ltd., 
madras—Dependants—Appellants 

versus 

BHIMAPPA AND another— Plaintipps_ 

Respondents. 

Suit (igaiASt Railway Ootnjyany for cotti* 
pensation for loss of goods^Limitation Act {IK of 1908), 
Sch. I, Arts. 30, 31— Barden of proof of time of 
loss—Sufficiency of notice of claim^Railways Act {IK 
oj 1890), 8. 75—Modes prescribed by rules. 

In a suit for compensation for the loss of goods 
against a Railway Company, the burden of proving 
•when the goods -were lost is on the Company. 

Where it is not proved that the goods were lost 
more than one year before tho institution of the suit, 
neither Article 30 nor Article 31 bars such a suit if 
it is brought within one year from the date of re¬ 
fusal to deliver. 

The modes of service of notice prescribed by 
the Railways Act are not exhaustive. 

Where a mode of service of notice of a claim for 
compensation is prescribed by tho rules of a Pailway 
Company, and such rules are complied with, the 
Company cannot plead insufficiency of notice.* No¬ 
tice to tho Traffic Manager is good notice when al¬ 
lowed by tho rules of tho Railway Company. 

Section 75 of the Railways Act does not apply 
whore the value of a package entrusted to a Railway 
Company is not more than Bs. 100. 


Appeal from the decree of the City Civil 
Court at Madras, iu O. S. No. 148 of l<i09. 

Mr. D. Ohamier, {inetruoted by Messrs. 
David and Brightwell, for the Appellants. 

Messrs. TT. Narain Uau and K. Balakrishna 
Kau, for fche Respondents. 

* 1 . PG-MENT.—We agree with the Judge 
that the plaintiffs’ claim is not barred by 
limitation. The burden of proving when the 
goods were lost is on the Railway Company 
and they have not proved when they were 
lost. There is nothing in the evidence to 
show that they were lost more than one year 
before the instituh’on of the suit. Article 30 
of the Limitation Act does not, therefore, bar 
the suit; nor is the suit barred by Article 31. 
No time has been fixed for the delivery of 
the goods and the correspondence between 
the parties shows that the matter was being 
inquired into and the suit was brought 
within one year from the date of refusal to 
deliver. We are unable to say that the 
plaintiffs delayed more than on© year from 
the expiry of a reasonable lime within 
which, in the circumstance.s of the case, the 
goods should have been delivered. 

The next question is whether the notice 
of the plaintiffs’ claim for compensation was 
given within the period of six months allow¬ 
ed by the Railways Act. It is conceded 
that notice of such claim was given to the 
Traffic Manager. But it ia contended that 
such notice is insufficient and that notice 
should have been given to the Agent or, at 
any rate, the notice, though given only 
to the Traffic Manager, should have reached 
the Agent within six months of the delivery 
of the goods to the Railway Company. We 
have held that the modes of service pres¬ 
cribed by the Railways Act aro not exhaus¬ 
tive and we see no reason to differ from 
that jadgraent: Periannan Qhetti v. South 
Indian Railway Go. (1). In the c.ase before 
us, a rule has been made by the Company 
that all application.s for loss should be made 
to the nearest Station Master and Traffic 
Manager, Dharwar. This rule has been 
complied with ia this case. Mr. Oharaier 
argues that this rule is confined to specific 
property lost. But looking to the rules that 
precede It. we see no reason to restrict the 
rale to such cases. If a mode of service is 
prescribed and such rule is complied with, ib 
(1)22M. 137. 
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is not open to the Company to plead that the 
notice is iusuflicient. 

It is also argned before us that the pack¬ 
ages contained trinkets of the value of more 
than one hundred rupees. A fe^v of the 
articles are apparently trinkets bat their 
value is not more than one hundred rupees. 
Therefore* section 75 of the Railways Act 
does not apply. Lastly, it is contended that 
there is no reliable evidence of the value of 
goods despatched. The evidence is, no 
doubt, meagre and there are some suspicions 
circumstances. But we are unable to say 
that the Judge who heard the witnesses was 
wrong in believing that evidence. 

We dismiss the appeal with costs. 

Appeal dismissed. 


OUBH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 9 op 1912. 

July 22, 1912. 

Fresent: —Mr. Stuart, J. C. 

Saiyad RAJAB ALI SHAH —Denendant 

—Applicant 

versus 

UPPER INDIA COUPER (PAPER) 
MILLS Co. Ld—Plaintiffs—Responoents. 

Ex parte decree, setting aside of—Executing process 
for enforcing judgment, meaning of-^Attachment of debt 
due to judgment’dehtor — Notice—Limitation Act (XV of 
16^7), Sch. II, Art. lQ4i—Civil Procedure Code (Act 
XIV of 1882), 8. 268. 

Where a decree-holder, who had obtained a decree 
ex parte, applied for execation.of the decree by attach¬ 
ment of certain money held in deposit by the decree- 
holder on behalf of the judgment-debtor and the 
money in question was attached, though no notice 
had been issued to the judgment-debtor according to 
the provisions of section 268 of Act XIV of 18S2: 

Held, (1) that the attachment was an execution of 
process for enforcing the judgment which set time 
running under Article 164 of Act XV of 1877; 

(2) that the money attached being moveable 
property not in possession of the judgment- 
debtor, it was only necessary to give notice to the per¬ 
son in possession of the same. 

Application for revision against an order of 
tbe District Judge, Lucknow, dated 7th 
August 1911, upholding that of tbe Subor« 
dinate Judge, Lucknow, dated 8th May 1911. 
Mr. Shahid Husain, for the Applicant. 

JUDGMENT.—This is an application for 
revision of an order of the District Judge of 
Lucknow, upholding an order of Pandit Sitia 
Prasad, Subordinate Judge, refusing to admit 


an applicatiou to set aside au ex parte decree 
ou the ground that it was time-barred. 
The facts are simple. An ex parte decree 
was passed against the applicant on the 
Slst May 1907, and on the 6th August 
1907, the decree-holder applied for execution 
of the decree by attachment of certain money 
held in deposit by the decree-holder on 
behalf of the judgment-debtor. The money 
in question was attached on tbe 6th August 
1907. Limitation was then governed by 
Article 164 of Act XV of 1877 and the time, 
in which an application could bo filed for au 
order to set aside the ex parte judgment, was 
30 days from the date of executing a process 
for enforcing tbe judgment. The attachment 
of tbe money in question was an execution of 
a process for enforcing a judgment. It is 
argued by tbe learned Counsel for the appli¬ 
cant that the attachment was of a debt not 
secured by a negotiable instrument and that 
as the money in question was owed by tbe 
decree-holder to tbe judgment-debtor and 
that as no notice had been issued to the 
judgment-debtor according to the provisions 
of section 268 of Act XIV of 1832, there has 
been no legal execution of a process for 
enforcing the judgment. I find against the 
applicant on this point. In my opinion, tbe 
money attached was moveable property not 
in possession of tbe judgment-debtor, and 
thus it was only necessary to give notice to 
the person in possession of the same. As the 
decree-holder was in possession of the money, 
no notice was necessary. For the above 
reasons, I find that this application was time- 
barred in 1907 and that, therefore, the Courts 
below were right in rejecting it. I dismiss 
this application accordingly. 

Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 187 of 1911. 

October 2, 1912. 

Present '.—Mr. Justice Abdur Rahim and 
Mr. Justice Sadasiva Aiyar. 
GOVINDAPPA— Appellant 

versus 

HANUMANTHAPPA— Respondent. 

Civil Procedure Code {Act XIV 0 / 1882), «- 583— 
Assignment of decree—Assignee realising amount from 
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—‘Ih'stitution —Lts pondoim— Purfij —■ 
Pi 0 ading!!i—l*mcticv-~P<trty not nitowod to act up 
procedure sncccsafnilII objected hi/ him. 

Wlioro tho nssi^uou of a dooroo has roaltsod tlio 
deoi'otal amount from tho jud>'monfc*debtor in 
exocutiou, tho judgmont-dobtor, in tho ovoiib of 
tho dooroo boiug rovoraod on apponl, is ontitlod 
to recovex* back tho money, oven though tlxo 
assiguco was not brouglit on tho rooord on appeal. 
langi Joghi v. lTall,2'i It. 203, followed. 

Lattn Praaad v. Sudiq Ifusaain, 24 A. 288, dissented 
from. 

A judgment-dobtoi' wishing to appeal ngaiix.st tho 
dooi'oe is not bound to make tho assignee of tho doe- 
reo a party to his appeal. In the absence of fraud, 
tho assigaoo of tho desroo is bound by tho order of 
the Appellate Court. 

Thedoctrino of /is pendens applies to an intermedi¬ 
ate assignment of tho original decree. Tho fact that 
tho assignixient was yiado befoi*o tho appeal was Ixlod 
cannot make any difforonco in this I'espect nor tho 
faot that tho judgment-debtor h.ad knowlodgo of the 
assignment before he lodged his appe.al. 

A party cannot bo heard to say tixut a procedure, 
to which he himself successfully objected in a former 
proceeding between himself and his adversary, was 
the proper procedure to be adopted by the latter. 

Second appeal from the decree of the 
Ooarfc of the Subordinate Judge of Bellary, 
in A. S. No. 73 of 1908, presented against 
that of the Court of the District Munsif 
of Hospet, in 0. S. No. 32 of 1908, 

Mr. T. V. Muthukrtshna Aiyar^ for the 
Appellant. 

Mr. L. A. Oovindaraghaia Aiyir, for the 
Bespondent. 

JUDGMENT. 

Abdur Rahim, J.—This second appeal 
raises the question whether a judgmeat- 
debtor, from whom the assignee of a money- 
decree has realized the decretal amount in 
execution, is entitled to recover it back from 
him when the decree is afterwards reversed 
in appeal, if the assignee of the original 
decree was not brought on record in the 
appeal. I may mention that it is not neces* 
eary to consider the question whether the 
plaintiff could and should have sought his 
remedy for restitution by an application 
made to the Court which executed the 
decree, for he did make such application and 
it was on the objection of the defendant that 
he was driven to institute the present suit 
and the defendant cannot now be heard to 
say that the procedure to which he himself 
successfully objected was the proper 
procedure. 

^Upon the merits, what is urgod in support 
of the judgment of the Subordinate Judge, 
v^ho has decided against the plaiutiff’a claim, 


is that he not having impleaded the present 
defendant, who had obtained an assignment 
of the decree of the first Court, as a res¬ 
pondent in the appeal against the decree, the 
decree of the Appellate Court cannot bind 
him because it might be that the decision 
of the Appellate Court was the result of 
collusion between the present appellant and 
the original decree-holder, the assignor of 
the defendant. Now, no such fraud was ever 
pleaded and it is possible that if it was 
pleaded and proved that would be a sufficient 
answer to the suit. But, in the absence of 
fraud, it is difficult to see why the decree of 
the Appellate Court should nob bind a person 
who has chosen to obtain an assignment of 
the decree of the first Court. It is not 
contended that a judgment-debtor wishing 
to appeal against the decree is bound to 
make the assignee of the decree a party to 
his appeal though it might be open to him 
to apply for an order to that effect. The 
judgraent-debbor’a right of appeal is in no 
way affected by any intermediate assignment 
of the first Court’s decree. The assignee 
himself might apply to be brought on 
record in the appeal, and if he chose to leave 
the conduct of the appeal to the decree- 
holder, it does not stand to reason that it 
should be open to him to question the decree 
that may be passed by the Appellate Tribunal. 
It is the decree of the latter Court that is the 
final decree in the case being in substitution 
of the original decree and tho doctrine of 
lis pendens clearly applies to an intermediate 
assignment of the original decree. The fact 
that the assignment was made before the 
appeal was filed cannot make any difference 
in this respect; [See 8ettapp% Qoundin v. 
Muthai OoundaniD]^ nor, for reasons already 
stated, the fact that the judgment-debtor 
had knowledge of the assignment before he 
lodged his appeal. 

On behalf of the respondent, much reliance 
is placed on Lilta Prasad v. Sadiq Hussain 
(2), which is certainly a decision directly in bis 
favour. On the other hand, the appellant cites, 
in support of his contention, the authority 
of Tangi Joghi v. Hall (3). With all respect 
to the learned Judges who decided the 
former case, we are unable to accept their 

(1) 31 M, 268; 4 M. L. T. 77. 

(2) 24 A. 288. 

(3) 23 M. 203. 
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view of the law. The main reasoning: on 
which that ruling is based sesms to b? that, 
because in case the judgment-creditor him¬ 
self had executed the decree of the first 
Court and made over the money realized to a 
third person, the judgment-debtor who 
succeeded in appeal could not follow the 
money in the hands of the third person, it 
must be held that where the assignee of the 
decree himself realized the decree in execu¬ 
tion, the judgment-debtor would have no 
cause of action against him, when the 
original decree is reversed in appeal. In my 
opinion, the two cases are not based on the 
same legal considerations. Money is not 
ear-marked property and, therefore, in the 
first case, there is no principle of law accord¬ 
ing to which it can be followed in the 
hands of a third person. But the other case 
is quite different. Here, one person by a 
compulsory process of Court obtained money 
from another and it is afterwards declared 
by a superior tribunal that the original 
process was not justified. It seems to me 
that money so obtained under an invalid 
process of Court must be treated as money 
had and received to the use of the parson 
from whom it was received. That is the 
principle, on which the doctrine of restitution, 
which underlies section 583 of the Civil 
Procedure Code of IBSi, rests. The decision 
in Tangi Joghi v. Rail (3), in my opinion, 
supports the distinction which we have 
drawn between a case where the act com¬ 
plained of and in respect of which restitution 
is sought was done by the agency of the 
Court and a case where such act was in- 
dependent of any process of Court. There 
is no doubt that the property of which 
restitution was sought in the Madras case 
was immoveable property but the principle 
of the decision is, to my mind, equally 
applicable in a case like the present. That 
principle is well expressed in the observations 
of an American Court cited by the learned 
Judges m Doraisami Ayyar v. Annasami 
Ayijar (4):— But the cases have no appli- 
cacion where the party seeking to be 
restored to the possession has been wrong- 
fully dispossessed by the agency of the 
Court. He does not stand in the position 
o^f the actor in a suit who seeks the aid of a 
Court to re-gain any possession lost by his own 

(4) §3 M. 306 at p. 312, 


negligenceor misfortune. On the contrary, he 
is out of possession only because the Court 
has wrongfully made room for him to get in 
.The plaintiff, in my opinion, is entitl¬ 
ed to restitution. The decree of the lower 
Court must, therefore, be reversed and that 
of the District Munsif restored with costs iu 
this Court and in the lower Appellate Court. 

Sadasiva Aiyar, J.—I concur with ray 
learned brother and I cannot usefully add 
anything to what be has said. 

Decree reversed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 973 of 1911. 

October 8, 1912. 

Present'. —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
GUDDATI REDD! OB ALA— Plaintiff- 

Appellant 

versus 

GANAPATI EANDANNA— DaFSNDiNt— 

Respondent. 

Hindu, Law^Adoption—Dincing girl^Prostitute-^ 
Invalid adoption. 

The adoption of a girl by a Hindu married woman 
is invalid, even though that woman was once a 
dancing girl. A dancing girl when married and 
leading a family life cannot be treated as a dancing 
girl. 

Per Sadasiva Aiyar, J. —It is illegal for a prostitute 
to adopt a minor girl, and the illegality is, if possible, 
enhanced very much by a woman of the prostitute 
class, who has follo\vod the practices of a moral 
family Hiudu woman, trying to follow the practices of 
a prostitute herself and adopt a girl for herself. Such 
an adoption is a criminal act and on this ground 
also is illegal. 

Prostitntion is as repugnant to the Hindu religion 
as it is to the Christian or Muhammadan religion or 
laws. 

Second appeal from the decree of the 
District Court of EuinPol, iuA. S. No. 60 
of 1908 presented against that of the 
Court of the District Munsif, Nandyal, in 0. 
S. No. 465 of 1906. 

Mr. S. Swamtnadh'xn, for the Appellant. 

Mr. V, 0. Seshaohariary for the Respoad- 
ent. 

JUDGMENT. 

ScNDARA Aitar, J.—The argument in second 
appeal is that the 2nd defendant was adopted 
by Chinna Rangamraa and that the adoption 
is valid as one made by a dancing girl. 
But the finding is that Chinna Rangamma 
Vfas a married woman. It is not explained' 
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}iow she oau be treated as a danoinff s^irl. 

It is stated that as she belonged to the 
Bogum oaate she could adopt a girl, whether 
she was a married woman or not. But no 
eaoh custom is found to be established by 
either of the two Courts. I dismiss the 
second appeal with costs. I am not to be 
understood as conceding that an adoption 
made by a woman of the prostitute class 
would be valid at all. 

Sadasiva Aiyar, J.—I should like to add 
that I dissent with the greatest respect 
from the casein Vengu v. Mahalinga (1). 

I approve of the decision of the Bombay 
High Court in Mathura Natken v. Esu 
NaicJcen (2). I am also clearly of opinion 
that it is not only illegal to adopt girls 
by prostitutes but the illegality is, if posi- 
ble, very much enhanced by a woman of 
the prostitute class, who has followed the 
practices of’a moral family Hindu woman, 
trying to follow the practices of a prostitute 
herself and adopt a girl for herself. The 
adoption in the case of Vengu v. Mahalinga 
(1), seems to have taken place before the 
Indian Penal Code was enacted in 1860. 
The validity of the adoption in that case 
might be, therefore, supported on that 
ground as it was sought to be so supported 
in Kamalahahi v. Ramaswami Chetti (3); 
but I wish to dissent from Vengu v. Mahalinga 
(1) on the broad ground that an adoption 
of a minor girl by a prostitute belonging to 
a caste, which 'notoriously follows prostitu¬ 
tion as a profession after the Penal Code 
came into force, is a criminal act and is on 
that ground also cleaily illegal. I am also 
clearly of opinion that the authority of 
Vengu v. Mahalinga (l) has been reduced 
to a minimum by observations of the 
Privy Council in the case in Qhasiti v. 
UmraoJan (4). Lord Hobhonse at page 156 
of the report clearly expresses his approval 
of the case of Mathura Naic^en v. Esu 
haicken (2), though, of course, it might be 
said that His Lordship does not express 
any definite opinion as it was unnecessary 
to do so for the purposes of that case which 
related to Muhammadan prostitutes. Hia 
Lordship says ‘that whatever may be the 
case regards Hindus, as regards 

(1) 11 M. 393 at p. 39S. 

(2) 4 B. 545 at p. 549. 

(3-) 19 M. 127. 

(4) 21 C. 149j20 1. A. 193. 


Muhammadans, prostitution is not looked 
upon by their religion or their laws with 
any more favourable eye than by the 
Christian religion andMlawa.” As a Hindu, 

I wish to express respectfully but emphati¬ 
cally ray opinion that prostitution is not 
looked on by the Hindu religion or its 
laws with any more favourable eye than 
by the Christian or Muhammadan religion 
or the Christian or Muhammadan Laws. 
When I was a Judicial Officer in Madura, 

1 have bad occasion to take evidence of 
old dancing girl witnesses in connection 
with dancing offices in temples and such 
witnesses have admitted that the so-called 
adopted girls are usually called ^Sirais' or 
captives, and that many such girls of 
different castes were purchased by old 
dancing girls during the famine of 1876. 
Prostitutes are, by the nature of their 
calling, frequently sterile and it is the 
countenance given lo adoption by the Courts 
which has been recruiting the ranks of the 
caste of prostitutes instead of letting the 
caste gradually die a natural death. 

Even if a prostitute belonging to the 
so-called dancing girl caste be allowed to 
adopt a girl on the ground that the caste cus¬ 
tom allows it even as against the Shastras, it 
seems to me to go too far to allow plurality of 
adoptions as has been allowed by some deci¬ 
sions, Again, it is clear that in some castes, 
such as a section of the Kaikkalar castes and 
in the Bogum caste, a gtrl can be married 
as a Hindu and lead a family life though born 
a prostitute. In the present case, the 2nd 
defendant’s foster-mother was so married 
and led a family life. The ordinary Hindu 
Law ought to be applied to such persons 
and not the law applying to the prostitutes. 
She and her husband were, therefore, clearly 
not legally entitled to adopt a girl and they 
ought to have adopted only a boy according 
to the ordinary Hindu Law. It is not 
alleged that 2ad defendant’s foster mother 
was a prostitute when she made the 
alleged adoption. Rather, it is alleged that 
both she and her husband adopted the 
2Dd defendant while they were leading a 
family life. Even if the foster-mother 
turned a prostitute (daring her husband’s 
life time or after his death), she could not 
be allowed to adopt a girl having once 
adopted the ordinary Hindu Law. In some 
oases, ingenious theories have been pro- 
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pounded that the adoption by a prostitute 
must be considered to have been intended 
for her own spiritual benefit and not to 
continue the line of the prostitute pro¬ 
fession. Why Courts should have been 
astute to bolster up evil customs thus 
by fancying or presuming the existence of 
high spiritual motive has been some¬ 
what of a surprise to me. As far as I know, 
no spiritual benefit can accrue to a pro¬ 
stitute mother by the spiritual ministrations 
of her prostitute adopted daughter and 
even adopted sons are very poor substitutes 
for legitimate sons according to Hindu Law. 
With these observations, I agree in holding 
that this second appeal must be dismissed 
with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 24 of 1912. 

July 22, 1912. 

Present: —Mr. Stuart, J. C. 

Musammat MAHADEI —Plaintiff 

—Applicant 

versus 

BHIKHAN AND ANOTHER—DEFENDANTS 

—Respondents. 

Mortgagor and mortgagee—Lease by mortgagee in 
favour of mortgagor for the mortgaged pi operty^Suit 
for rent of mortgaged pi-operty, mainrainabtlity of^ 
Landlord and tenant. 

If a mortgagee chooses to put the mortgagor in 
possession of the mortgaged premises on payment of 
rent, the mortgagee is at perfect liberty to recover 
the arrears of such rent as arrears of rent, and it is 
not necessary for the mortgagee to include these sums 
in a suit upon the deed of mortgage. 

Mahmud‘un‘nissa v. Fakhr,ud-din Ahmad 6 O C 
26, followed. 

Application against an order of the Judge 
of Small Causes Court, Lucknow, dated 16th 
January 1912. 

Babus J. K. Banerji and Pran Vhan 
Banerji, for the Applicant. 

Mr. J. P. 0. Bhattackarji and Baba 
Aditya Prasad for Paudit Ookaran Nath 
Misra^ for the Opposite Party. 

JUDGMENT.—The facts of this case are as 
follows:—The defendant Musammat Bhikhan 
and Khairat Ali mortgaged by a registered 
deed of mortgage, dated 17fch May 1908, in 
lieu of Rs. 4,000, two houses situated in 
Lucknow City to Musammat Mahadei. The 


mortgage-deed bore interest at 9 per cent, 
that is Rs. 360 a year. On the same date, 
Musammat Mahadei gave to Musammat 
Bhikhan and Khairat Ali possession of the 
two houses for Rs. 30 a month, that is to say, 
for Rs. 360 a year, an amount equivalent to 
the amount reserved for the interest on the 
deed of mortgage. Musammat Mahadei has 
instituted the suit in question for arrears of 
rent of the said houses against Musammat 
Bhikhan and Khairat Ali in the Small Cause 
Court, Lucknow. The learned Judge of the 
Small Cause Court considers that the suit 
does not lie within his jurisdiction as he is 
of opinion that the amount secured by way of 
rent is really a portion of the interest due on 
the mortgage and that the suit must be 
brought upon the deed of mortgage. I 
express no opinion at the present stage on 
the merits of the case. I do not wish to come 
to a finding as to the interpretation of the 
terms of the deed of mortgage, as to the 
validity of the alleged deed of mortgage, as 
to the possibility of Musammat Mahadei being 
able to prove her claim for arrears of rent 
apart from the deed of lease set up. But, 
upon the general principle that a mortgagee 
can give a lease of mortgaged property to 
the mortgagor and can sue for the rent of 
such mortgaged property in the Court that 
would ordinarily hear suits for arrears of rent, 
I do not arrive at the same conclusion as the 
learned Jndge of the Small Cause Court. In 
Mahmud-un-nisa v. Fakhr-ud-din Ahmad (1), 
Mr. Chamier has decided these points very 
clearly. After considering all the previous 
rulings on the subject, he came to the following 
conclusions:—- I know of no case in which a 
Court has held that a mortgagee cannot sue 
upon such a lease. It appears to me 
quite clear that a mortgagee can sue upon 
such a lease and I do not understand the 
argument that because the two persons 
stand in relation of mortgagor and mort¬ 
gagee, they cannot at the same time occupy 
the position of lessee and lessor. Usually, 
an arrangement such as the parties made 
in this case is intended to provide the 
mortgagee with an alternative remedy for 
the non-payment of the interest doe on 
the mortgage, and I can see no reason why 
the intention of the parties shonld not be 
given effect t>.1 have no doubt that 

(1) 6 O. C. 26, 
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the proper view to take of transaotiona 
of this nature is that the relation of landlord 
and tenant is created for the benefit of 
the mortgagee, that the latter is not bound 
to avail himself of the remedies whioh 
accrue to him therefrom and that if he does 
not choose to avail himself of them, he may 
still recover all that he is entitled to in a 
suit upon the mortgage. ” The principle, 
whioh commended itself to Mr. Ohamier, 
and which commends itself to me, is that 
if the mortgagee chooses to put the raort- 
gagor in possession of the mortgaged 
premises on payment of rent, the mortgagee 
is at perfect liberty to recover the arrears 
of such rent as arrears of rent through the 
Court from which such arrears are ordinarily 
recoverable and that it is not necessary for 
the mortgagee to include these sums in a 

suit upon the deed of mortgage. I 
ingly allow this application and direct that 
the plaint be returned to the learned Judge 

of the Small Cause Court with directions to 
re.admib it under its original number and to 
hear the suit upon its merits. Costs will 

follow the result. _ • j 

dismtssea. 


madras high court. 

Civil Revision Petition No. 686 of 1910. 

September 9, 1912. 

Prc^eni:—Mr. Justice Sundara Aiyar and 
Mr Justice Sadasiva Aiyar. 
SANKARAMA AlTAR— Defendant- 

Petitioner 


versus 

R PADMANABHA AITAR-Piaintiff- 

Respondent. ri. 

Civil Procedure Code (.Act Vof 1908) s. 24 (4)- 

rrs “f 

in^BteVwith Small Cause Court powers to a Court 


lAot 80 invoBtod, the latter bocomos a Small Ciiiiho 
Court for the purposoB of tlio suit, and if the suit is 
further transforiHl to aiiotlior Court, tliiH third t’oiirb 
also is a Small Cauao Court for tho [uirposos of fclio 
suit ami uo appc'al would Ho against its docrco in tlio 

suit* _ 

Per Sftmhtva Aiyar, J. —If a Difttricfc Court in fcrans- 

forriuK a Small Causo suit from a Court invoHtod 
with Small Causo Court powers, to a Court not so iti- 
vostod, directs tlio latter to try tho suit as an oriKiual 
suit, tlio direction ia inralid, tiiough it does hot alTccb 
tho Validity of tho order of tianafor itself. 

Petition, under section llSof Act V of 1908, 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge of Tu- 
iicorin, in A. S. No. 156 of 1908, preferred 
against that of the Court of the Additional 
District Munsif of Tinnevelly, in O. S. No. 
132 of 1907. 

Mr. Krishna Atyer, for the Petitioner. 

Mr. i?. Srinivasa Aiyar, for the Respond¬ 
ent. 

JUDGMENT. 

Sundara Aiyar, J.—The question for deci- 
sion in this civil revision petition is whether 
an appeal lay to the District Court of 
Tinnevelly from the judgment of the Ad¬ 
ditional District Munsif of Tinnevelly in 
Original Suit No. 132 of 1907. The Sub- 

ordinate Judge, to whom the appeal was 
transferred for disposal, states that the suit 
was originally in the Subordinate Judge’s 
Court of Tut-icorin as Small Cause No. 
1494 of 1906 ; from that Court it, was trans- 
ferred to the District Munsif’s Court of 
Srivaikuntam. The order of transfer con¬ 
tained a direction that the suit should be 
tried as an original suit along with another 
suit. It was again transferred from the latter 
Court to the Additional District Munsif’s 
Court of Tinnevelly. The Additional District 
Munsif dismissed the suit and the plaintiff 
preferred an appeal to the District Court. A 
_ preliminary objection was taken before the 
3 Subordinate Judge that the appeal did nob 
lie, as the decision of the Additional District 
Munsif must be taken to have been that of 
Z a Small Cause Court. The Subordinate 
Judge overruled this objection. Now, section 
24 clause (4) of the Civil Procedure Code 
3- lays down:—“ The Court trying any suit 
transferred or withdrawn under this section 
m from a Court of Small Causes shall, for the 
rfc purposes of such suit, be deemed to be a 
Court of Small Causes, The first clause 
of the section authorises the District Court 
it to transfer the suit to any Court subordinate 
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to it and competent to try or dispose of the 
same. That t!ie District MuasiP’s Coart of 
SriYaiknntam and the Additional Mnnsif’s 
Court of Tinnevelly were both Courts com¬ 
petent to dispose of the suit cannot be 
doubted. The argument of the appellant 
is that by virtue of clause (4) of the section, 
the decision of the Tinnevelly Additional 
IVIunsif was the deci.slon of a Court of Small 
Causes, and, consequently, under section 27 
of the Small Cause Courts Act, no appeal 
lay from his decision. It is fir.st argued for 
the respondent tlmt the transfer to the Tin- 
nevelly Additional District Munsif’s Court 
was from the Srivaikuntam Court and that 
that Court was not a Court of Small Causes 
within the meaning of section 21 of the 
Civil Procedure Code and that the Tinne* 
velly Additional Munsif’s Court could not, 
therefore, be said to have tried a suit 
transferred from a Court of Small Causes. 
It is, no doubt, the fact that the Srivaikuntam 
Munsif had not been invested with jurisdic¬ 
tion to try Small Cause suits of the value 
of this suit. But there are two answers to 
the respondent’s argument. One is, that 
under clause 4 of section 24 of the 
Civil Procedure] Code, the Srivaikuntam 
Court was a Small Cause Court with 
respect this suit when it was trans¬ 
ferred to it from the Subordinate Judge’s 
Court of Tuticorin. The argument that it 
would become a Small Cause Court only at, 
and for the purpose of, the trial cannot be 
upheld. If this contention be sound, in 
what capacity could the Srivaikuntam Court 
pass orders in the suit before the trial ? It 
cannot be said that it could do so except as 
the Court trying the suit. The other answer 
is that the clause does not say that the 
transfer should be immediately from a Court 
of Small Causes and the suit while pending 
in the Additional Munsif’s Court of Tinne- 
velly may be said to have been one trans¬ 
ferred from the Subordinate Judge’s Court 
of Tuticorin. The construction contended 
for for the respondent would hardly bo in 
accordance with the object of clause (4), 
which is to provide for the trial as a Small 
Cause Court of suits which are transferred 
from Courf.s of Small Causes. All this is, 
of course, on the assumption that the Sub¬ 
ordinate Court of Tinnevelly which was 
invested with the powers of a Small Cause 
Court was a Court of Small Onuses within 


the meaning of seobion 24 of the Civil 
Procedure Code. The most important con¬ 
tention of the respondent is that the Sub¬ 
ordinate Judge’s Court of Tinnevelly cannot 
be regarded as a Court of Small Causes. It 
is, of coarse, not disputed that the Court 
was not a Small Cause Court constituted 
under the provisions of Act IX of 1387 by 
the authority competent to oonstitute Small 
Cause Courts under that Act. lb was 
invested with Small Cause jurisdiction by 
the Government of Madras under section 28 
of the Madras Civil Courts Act. The 
respondent argues that clause (4) directs to 
be deemed as Courts of Small Causes only 
Courts trying suits transferred from what 
are strictly Small Cause Courts and not 
from Courts invested with Small Cause 
jurisdiction. The point for decision is, 
can the Subordinate Judge’s Court of 
Tubicorin be regarded as a Small Cause 
Court within the meaning of section 24 of 
the Civil Procedure Code ? Mr. S. 
Srinivasa Aiyar, who has argued the case 
ably and very fully for the respondent, has 
drawn our attention to section 7 of the 
Civil Procedure Code and to Order L where 
the Code speaks specifically of Courts 
invested with Small Cause jurisdiction 
along with Small Cause Courts and he 
argues that, therefore, section 24, when it 
speaks of Small Cause Courts, cannot be 
taken to include Courts invested with Small 
Cause jurisdiction but not constituted as 
Small Cause Courts. Now, there oan be 
no doubt that one object of providing in 
section] 24, clause (4), that a Court trying a 
suit transferred from a Small Cause Court 
shall be deemed a Small Cause Court is to 
make the decision of the Court final in the 
same manner as the decision of the Court 
from which the suit was transferred would 
be. The finality of the decision of a Small 
Cause Court is enacted by section 27 of 
the Provincial Small Causa Courts Act. 
Section 24, Civil Procedure Code, must clearly 
be read with the provisions of the Provincial 
Small Cause Courts Act. Now, turning to 
the latter Act, section 32 extends to Courts 
invested with Small Cause jurisdiction vari¬ 
ous provisions applicable to Small Causes, 
vu., the class of suits over which jurisdiotioa 
is to be exercised, the exclusion of the juris- 
diction of other Courts in those suits, the 
practice and procedure applicable to Sn^all- 
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Oaaae Oovirts and the finality of the deoreos 
and ovderB passed by those OoiiriB. eto Seo* 
tioa 35 of i\\Q Pi’ovinoial Small Oaaae Oouita 
Act, like aeotion 7 of the Civil Pfocednre 
Code, refers to oases where n Court of Small 

Causes ora Court invested with the juiis- 

diotion of a Court of Small Oaaaes, lias, from 
any cause ceased to have jarisdictmu with 
respect to a case, and it makes provis.on as 
to which Coart is to have jar.sdiclmn in 
such cases. If tl.e matter had stood here, 
there would be very much force in the re.s- 
pendent’s objection that the mere investiture 
of a Court with Small Cause powers would 
not make it a Small Cause Court. But sec¬ 
tion 33 provides that a Court invested with 
the jurisdiction of a Court, of Small Causes 
with respect to the exercise of that 
tion and the same Court with respect to ,t he 
exercise of its jurisdiction in suits of a civi 
nature which are not cognizable by a 
Court of Small Causes, shall, for the purposes 
of this Act, and the Code of C vil 
Procedure be deemed to bed.liirent Courts 
It is difficult to give a proper meaning to 1113 

section except by iuierpreting ^ ® 

down that a Court invested with Cause 

jurisdiction becomes for the purpose of its 

cognisance of suits, which it is f 

Lv as Small Cause suits, a Small Cause 

oLrt This is clear from the expression 

“for the purposes of this Act and the Code 

of Civil Procedure.” What can be the 

meaning for saying that a Goar inve 

Xh Small Cause juried,otiou is differ ut 

t rva Itfiplf Iryinff regular suits for the 
from itfielf Cause Ooarts Act 

,ha i is to be regarded as a Small 

except that t^is to ce g p^„,,edure Code 

S” “"I .1 a. 0.1. - 

1- U1« Small Cause Courts. ine 

re^ere^cX the Civil Procedure Code m 
evidently to make the excepted sections of the 
Civil Procedure Code applicable o ou 
invested with Small Cause aunsdiction. rhe 
respondent’s Vakil was invited to mention 
any object that this section could have m 
view if it not to make Courts invested 

with Small Cause jurisdiction. Small Cause 
Courts. He was not able to make any sug- 
geation that we could accept. It is true that 
section 32 would, strictly speaking, be un¬ 
necessary on this interpretation of section 33 
and that the reference to Courts 
■Vrith Small Cause junsdietiou m section 35 


miglit also bo said to be unnecessary. But 
apparently ibe Legislature considered it 
better to mention spoeificnlly Courts invosted 
witii Small Cause jurisdictimi in section 35 
and to provide expressly in section 32 for the 
rules of procedure and finality of decisions 
nnd tbs other provisions of that section 
applying to Courts invested with Small Cause 
jurisdiction. At any rate, it seems to be 
impossible to give due effect to^soction 33, 
unless it is regarded as making Courts in¬ 
vested with Small Cause jurisdiction Small 
Cause Courts. On this constmetion of sec 
tion 33, there can bo no doubt that the Sub¬ 
ordinate Judge’s Court of Tuticoriri in 
exercising Small Cause jurisdiction must be 
regarded as a Small Cause Court. So far as 
the reason for the rule laid down in sec¬ 
tion 24 is concerned, there is no ground for 
distinction between a transfer from a Court of 
Small Causes and a Court invested with 
Small Cause jurisdiction. The decisions of 
both classes of Courts are final. The object 
of clause 4 of section 24 is to give finality 
also to the decLsion of the Court to which 
the suit is transferred. Section 24 admit, 
tedly has the effect of giving the finality of 
a Small Cause Court’s judgment to decisions 
of Courts not constituted Small Cause Courts. 
If this could be done with respect to 
suits transferred from Small Cause Courts, 
it is diflBcult to see why it should nob be done 
also with respect to those transferred from 
Courts invested with Small Cause powers. 
It may be, as pointed out in DuJal Chandra 
Deh V. Ram Nurain Deh (i), a grave thing to 
take away the right of appeal where the 
Legislature has not considered the desirabili¬ 
ty of investing any particular Court with 
Small Cause jurisdiction, but the gravity 
applies equally to cases where the transfer is 
from Small Cause Courts. Rightly or 
wrongly, the Legislature has thought it 
proper to give finality to the decisions not 
only of Small Cause jurisdiction but to the 

decisions of a third class of Courts, viz., of 
Courts to which a suit of Small Cause nature 
is transferred in certain cases. The exact 
scope of such cases is immaterial in consider¬ 
ing the gravity of what is done by the 
Legislature. The case of Dulal Ohundra Deb v. 
Ram Narain Deh {1) , no doubt, contains a 
strong dictum in respondent’s favour. The 

(1) 31 0.1057. 
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exact point in the case was whether when a 
Muneif having Small Cause jurisdiction was 
succeeded by one having no jurisdiclioo, an 
appeal would lie from the decision of the 
latter who tried the suit on the regular side. 
There can be no doubt that section 24 
would have application to such a case and 
an appeal would lie. BamchanfJra v. Ganesh 

(2), undoubtedly, is in respondent’s favour. 
But, although sections 32 and 35 are 
commented on in that judgment, no re¬ 
ference is made to section 33. It may be 
observed that Vidal Chandra Deb v. Ram 
Narain Deb (1) also makes no reference to 
that secuon. Mangal Sen v. Rup Chand (3), 
which followed an earlier Allahabad decision, 
is, on the other hand, in appellant’s favour. 
These are really the only decisions in point. 
In Bhagvan Dnynlji v. Bain (4), Mr. Justice 
West observed that a Court exercising 
Small Cause jurisdiction by special in¬ 
vestiture of powers and the same Court 
exercising its ordinary original jurisdiction 
may be regarded as two different Courts. 
Ahshay Kumar Shakay.Iiira Ram Dosad (5), 
cited for the appellant, is not really in point 
as the learned Judges there decided the case 
on a consideration of section 32 of the 
Act. The view adopted by the Allahabad 
High Court appears to be the right one. 

Another question arises for decision in 
consequence of the District Court transferr¬ 
ing the suit from the Subordinate Judge’s 
Court of Tuticorin to the Srivaikantara Court, 
directing the latter Court to try it as an 
original suit. 

Having regard to section 24 of the Civil 
Procedure Code, it had apparently uo power 
to do so. It was suggested during the 
arguments that the order of transfer should, 
therefore, be regarded as wholly void. But 
this does not appear to bs the correct view 
to be taken. The District. Judge in making 
the direction must be taken to have acted 
in excess of jurisdiction. He had power 
to transfer the suit, but he had no 
jurisdiction in doing so to order lhat the 
suit should be tried on the regular side 
contrary to the provision in section 24 of 
the Civil Procedure Code that the Court 

(2) 23 B. 382. 

(3) 13 A. 324. 

(4) 8 B. 230. 

(5) 35 0. 677} 7 C. L. J. 407., 


trying a suit transferred from the Small 
Cause Court shall bs deemed to be a Small 
Cause Court. The direction to try it as a 
regular suit must be regarded as invalid 
but it does not affect the order of transfer 
itself. See Bayley on Jnrisdiction, Vol. I, 
section 29. The decision of the Munstf 
was, therefore, that of a Small Causa Court 
under section 21 of the Civil Procedure 
Code and no appeal lay to the Subordinate 
Judge’s Court. The decree of the Sub¬ 
ordinate Judge, therefore, must ba reversed 
and that of the District Muusif restored 
with costs here and in the Appellate Court. 

Sadagiva AiyaR, j.— Mr. Srinivasa Aiyar, 
who argued the respondent’s case with 
great learning, acuteness and fairness, has 
brought forward, all the available arguments 
and the two propositions enuaciated by him 
are: — (a) that a Court trying a suit 
transferred not from a Court of Small 
Causes in the technical sense but from a 
Subordinate Judge’s Court merely invested 
with Small Cause powers is not itself a 
Small Cause Court whose decision is not 
subject to appeal; (6) that even if the 
District Munsif’s Court of Srivaikantara, to 
which the suit was transferred, be a Small 
Cause Court, the Tinnevelly District 
MunsiPs Court, to which there was a further 
transfer and which actually tried the snib, 
was not a Court of Small Causes. I am clear, 
after hearing the whole matter elaborately 
discussed, that the Legislature intended to 
take care that a suit originally and properly 
instituted as a Small Cause suit should not 
lose that nature even if it be tried by 
another Court afterwards by reason of 
transfer of proceedings. When section 33 
of the Provincial Small Cause Courts Act 
says that a Court invested with Small 
Cause jurisdiction shall bs a different Court 
from itself when it is exercising its ordinary 
Civil jurisdiction it could only mean that 
such Court shall bs deemed to be a Small 
Cause Court different from an ordinary 
Civil Court. The observations in Dulal 
Chandra Deb v. Ram Narain Deb (1) and 
the case in Rimchandra v. Qanesh (2) 
ignored this section 33 and the effect of 
these decisions is rather to critioise the 
policy of the Legislature found in section 
24, clause (4), Civil Procedure Code, than 
to follow its plain provisions as is done in 
Uangal Sen y. Rupchand (3), As regards 
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the argument ihiib the trying Oourt did 
not get its jurisdiotiou by aii immediate 
transfer from the Oourt in which the suit 
was originally instituted as a Small Cause 
suit, seotiou 2ti, clause (4), does not say 
that the Oourt trying any suit transferred 
or withdrawn from a Court of Small Causes 
and which shall be deemed, therefore, to be 
a Small Cause Court should also be a Court 
to which the transfer had been immediately 
from the Small Cause Court in which the 
suit was originally instituted. This con¬ 
tention, therefore, also fails. The appeal 
was, therefore, heard by the Subordinate 
Judge without jurisdiotiou and his decree 
must be reversed and that of the District 
Muosif restored with costs. 

Decree revers'id. 
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OF 1912. 

Civil Mhobll^lneoos Petition No. 1491 

OP 1911. 

October 11, 1912. 

P/esew^:—Mr. Justice Sankaran Nair. 
PA.NIKKA.ROHATT UKKAJITHAN- 
THAVITA PUTHTA PCRAJIL ABDULLA 

AND OTHERS—Petitioners 


versus 

PANIKKARATH UKKAYITHAM- 
TAVITA PUTHIA PCJRAJiL MIRTflUR 

—Respondent. 

Succession (Property Protection) Act (XIK oj 18-il), 
gs. 3 ^ 4,—Malabar Lav> and Usage—T&vwad property — 
Self-acquisition of karaa.vnxiSurvivorship—N'otice— 
Order to make inventory—Jurisdictinn—Direction of 
deceased. 

Th© provisions of Act XtX of 1841 do uofc apply to 
cases where property lapses by surTivorship, as in 
the caee of the property held by the karnavan of a 
Malabar tarwad, whether the property is the tarioad 
property or the self'accjuisition of the karnavan. 

Before issuiof^ any notice under the Act, the JudSe 
must be satisQed that there are strong reasons for 

believing that the party in possession has no lawful 
title. The Judge cannot, without making an inquiry 
and without having such strong ground of belief, 
appoint an officer to make an inventory of the pro¬ 
perty. 

Obiter dtefam:—The Act pre-supposes a case of suc¬ 
cession; if there are directions as to the disposal of 
the property, the Judge should give effect to them 
in this summary proceeding without considering their 
validity. 


Pefcitiona, under section 115 of Acfc V of 
190S, to revise the orders of the District 
Oourt of Nortli Malabar, in O. P. No. 4)15 
of 1912 and I. P. No. 4.‘17 of 1912 and 0. P. 
No. 4Ii5 of 1912 respectively. 

Mr. 0. Madhavan Nair, for the Petitioners, 

Mr. 0. V. Anania/cr/s/ina Ai'i/ar, for the 
Respondent. 

JUDGMENT.—One Aramullmi, who was 
the karnavati of his t'zrwad, died on the 
18th July 1912. He is alleged to have died 
in the house of his wife and children. 

On the 27th July, Modieen, who became 
the karnavan of the tarwnd on the death of 
AramuUan, applied to the District Judge 
under Act XIX of 1841 for the appointment 
of a Commissioner to take an inventory of 
the properties which were in the possession 
of the late AramuUan and for the delivery of 
the same to him. 

On the same day, without any inquiry the 
Judge appointed a Cemmissioner to take an 
inventory. 

A Commissioner was accordingly appoint¬ 
ed; upon this Abdulla with two others ob¬ 
jected to the order. The Judge confirmed 
the first order. The first ground of objection 
was that there is no question of succession 
at all and, therefore, the Act, does not apply. 
With reference to this objection, the Judge 
holds that it has not been finally settled that 
the tarwad takes by survivorship from a 
deceased karnavan. I do not think there 
ever was any doubt on this point. The 
present karnavayi^ the petitioner Moideen, 
does nob admit that the properties were the 
separate or self-acquired properties of the 
deceased karnavan. His case, as I under¬ 
stand it, is that they were tarwad properties 
iu the possession of the deceased. He does 
not set up the right of the tarwad to take 
them by succession. The interest of the 
deceased, therefore, lapsed by survivorship 
io the tarwad. 

Assuming, however, that is not the 
petitioner’s, MDideen’s case, if it was the 
separate property of the deceased, I think 
it must now be taken to be finally settled by 
the Pull Bench decision that Mr. Justice 
Holloway correctly laid down the law when 
he decided that self-acquisitions lapse to the 
tarwad and they do not descend to his own 
heir.s who would take if he was not a member 
of any tarwad. I am, therefore, of opinion 
that the Act does not apply. 
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Tfc is also contended that the Jad?e was 
wrong in issuing any order without 
any inquiry. It has now been settled by a 
fleries of decisions that the Judge must be 
satisfied that there are strong reasons for 
believing that the party in possession ^as no 
lawful title before issuing any notice. Abdul 
mihtman v. Kutti Ahmed (1), Papamma v. 
The Collector of Qodnvari (2), KrishnaswaTm 
Panmkondcr v. Muthukrishna Panikondar (3). 
This is not denied by Mr. Anantakrishna 
Aiyar but he contends that under the proviso 
to section 4, the Judge may even, without 
any inquiry, direct an inventory io^ be taken 
and he is not precluded from doing so by 

the decisions above cited. 

I cannot accept this contention. Sec¬ 
tion (3) is imperative that the Judge shall 
in the first place inquire,” whether there 
are strong reasons for believing that the 
party in possession has no title. Then 
section 4 prescribes the issue of a notice 
after the Judge is satisfied of the existence of 
”such strong ground of belief.” The proviso 
that is relied upon by Mr. Anantakrishna 
Aiyar is a proviso to this section and not to 
section 3 which requires the Judge to com¬ 
mence the inquiry therein referred to^ at 
once. In the course of that inquiry, if it is 
necessary for citing the party complained 
against, the Judge may direct the inventory 
to be taken though he may not have concluded 
the inquiry. In this case, the order was not 
issued in the course of the inquiry which the 
Judge should have commenced on receiving 
the petition. 

It is also contended that the deceased 
Arumallan left the property to the petitioners 
before this Court and that the Judge was, 
therefore, wrong in passing his second order 
confirming the first order. The Judge, as I 
understand him, disagrees with the opinion 
of the learned Judges in Papamma v. The 
Collector of Godavari (2), that he is bound to 
give effect to any lawful directions that may 
have been given by the deceased. He is of 
opinion that those directions must be legal 
and as apparently he acts on the assumption 
that the properties belong to the tarwad and 
cannot be disposed of by Will, ho holds the 
directions are not legal. The Act pre-sup- 

(1) 10 M. 68. 

(2) 12 M. 341. 

(3) 24 M. 364, 
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poses cases of succsssion and if there are 
directions as to the disposal of the property, 
the Judge should give effect to them in this 
summary proceeding without considering 
their validity. Mr. Anantakrishna Aiyar, 
however, urges, on the stregtb of the case 
above cited, that this is a matter to be gone 
into at the final inquiry and not at this stage. 
But the section seems to imply that when 
the person complained against offers to prove 
that there are directions given by the deceas¬ 
ed, he should inquire into such allegation be¬ 
fore any further order. I do not, however, 
rest my order on this ground. 

I reverse the order of the lower Courts and 
dismiss the application with costa through- 

out. ^ j 

Applications dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 175 op 1911. 

July 22, 1912. 

Present: —Mr. Stuart, J. C. 

MUHAMMAD HUSAIN— Plaintiff 

—Applicant. 
versus 

LALTU AND ANOTHER—DEPENDANTS 
—Opposite Party. 

Civil Procedure Code{Act V of 1908^, Sch, II, cl. lO— 
Aicnrd—Notice of filing to parties essential. 

Th6 provisions of rulo 10, Schodulo II of Act V of 
1908 are mandatory and the Court must give notice 
of the filing of the award to the parties. 

Appli^’etion against an order of the Monsit 
of Hardoi, dated 9bh November 1911, 
exercising Small Cause Court powers. 

Mr. M. A. Khan, for the Applicant. 

Pandit Uahhan Lai Uisra, for the Opposite 

Party. 

JUDGMENT.—Applications Nos. 175 and 
176 may be taken together. Both of these 
arise out of suits decided by the Munsif 
of Hardoi on arbitration awards. In both 
cases, the learned Munsif failed to giy® 
notice to the applicant, who was plaintiff in 
the suit, of the filing of the award as provided 
in rale 10, Schedule II of Act V of 1.908; 
The provisions of that rule are mandatory. 
Notice of the filing of the award baa to be 
given to the parties and the Court has no 
discretion in the matter. My demsion to this 
effect is supported by the rulings in Hangp^ 
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Stimi V. Muftiisami (1) and Ohatarbhnj Dus 
V. Oanesh llam (^). 1 direct the learned 

Mansif to restore the suits to the pending 
file‘aud> after considering the objections, which 
have been filed by the applicant, to pass such 
orders as appear to be just. Costs will abide 
and follow the result. 

(1) 11 M. 144. 

(2; 20 A. 474. 


MADRAS Hiaa COURT. 

Civil Revision Petition No. 668 op 1912. 
Appeal No 49 op 1909. 

October 17, 1912. 

Present :—Sir Ralph Benson, Kt , Offg , Chief 
Justice, and Mr. Justice Napier 

RUDDARAJU SOORAPARAJU— 

Petitioner 

versus 

RUDDARAJU NARAYANARAJU and 
OTHERS — Respondents. 

Civil Procedure Code CAct V of 190S), Sch. II, para. 
\Q—~Limitaiiou Act (IX of 190H), Sch. 1, Art. 158— 
Passing decree in terms of award before expiry of 10 
days from date of submission of aioard—Material irreju- 
larity—Appeal — Revision—CU'il Procedure Code (Act 
7 of 1908), s. 115. 

A deciee passed in terms of an aw'ard itnmediately 
the award is submitted, without waiting for the ex¬ 
piry of the ten days witliin which an application, 
undtr Scliedule II, paragraph 16 of the Code of Civil 
Procedure, to set aside the award may be made, is in¬ 
valid. 

It is doubtful whether there is an appeal in such a 
case, bub as the decree has been passed notv^ithstand- 
ing the express provision of Schedule II, paragraph 16 
of the Code, the Court acts without jurisdiction or 
•with material irregularity in the exercise of its juris¬ 
diction, so as to call for interference by the High 
Conrt under section 115 of the Code. 

Mouji Premji Sett v. Maliyakel Koyassan Koya Haji, 
3 M. 69; Najm ud-din Ahmed v. Albert Puech, 29 A. 
684; 4 A. L. J. 450; A. W. N. (1907) 184; Gulam 
Jilani V. Muhammad ifassam, 29 C. 167: 12 il. L. 
J. 77; 6 0. W. N. 226; 4 Bom. L. R. 161; 29 1. A. 51, 
(P. 0.); 25 P. R. 1902, referred to. 

£ven if an appeal is preferred against such a dec¬ 
ree, the High Court can treat it as a revision poti- 
tiOD. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Subordinate Judge of ELlore, 
in O. S. No. 23 of 1906. 

This was filed as Appeal No. 49 of 1909 

and was afterwai-ds treated as a Civil Revision 
Petition No, 668 of 1912 under section 115, 
Civil Procedure Code. 



Mr. P Nurayaii imurlt, Tn* tlio Appollaiit. 

Messrs. 1^. liuncsatn, J. Utimuck'imlr i llun 
and H. Siturami Uau, for the Ronpomlenta. 

JUDGMENT. — U is conceded that, in 
this case, the SiibordiiiaCo Judge pa.ssed 
his decree on the same day on which the 
award of the arbitrators was snbinitted (o 
him. But, under Article 158 of the Sche¬ 
dule to the Limitation Act IX of 1908, 
the partie.s had ten days from that day 
within which to make applications under 
rule 16 of Schedule II of the Code of Civil 
Procedure (section 522 of the old Code 
of Civil Procedure, 1882) to set a.sid© the 
award. 

The appellant appeals against the decree 
on the ground that tlie Subordinate Judge 
had no jurisdiction to make a decree before 
the expiry of the ten days allowed for 
making an application to set aside the 
award. 

The re.spoudents contend that no appeal 
lies, and refer to the case reported in 
Mouii Preinji Sett v. Mahrjjkel Koyassan 
Koya Haji (1). The contrary view, how¬ 
ever, has been taken in the case reported as 
Hajm-ud-din Ahmei y. Albert Fnech (2). In 
view of these confliol-iog decisions and of the 
decision of ths Punjab Chief Court reported as 
Qhula>n Jilani v. Muhammad Hussiin {S), it 
may be doubted whether an appeal lies, 
but, if no appeal lies, it is clear from the 
remarks of the Privy Council at pages 
185 and 183 of that case that the present case 
is one in which the High Court may 
interfere under section 115 of the Code of 
Civil Procedure (old section 622). We 
have no doubt that the Subordinate Judge 
in passing his judgment and decree before 
the expiry of the time allowed by law for 
application to set aside the award, notwith¬ 
standing the express provision of rule 16 
of Schedule H of the Code of Civil Pro¬ 
cedure that the judgment and decree are 
to be passed after the time for such ap¬ 
plication has expired, acted without 
jurisdiction or with material irregularity in 
the exercise of his jurisdiction so as to 
call for our interference under section 622 
(now section 115) of the Code of Civil 
Procedure, 


(2) 29 A. 584; 4 A. L. J. 450; A. W. N. (1907) 184 
C3) 29 C. 1G7; 12 M. L. J. 77; 6 0. W. V. 226 4 
Bom. L. R. IGlj 29 I, A. 51 (P. 0.); 25 P. R. 1902.' 
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We set aside the judgment and decree 
of the Subordinate Judge and remand the 
suit to him in order that he may give 
the parties an opportunity of filing applica* 
tions to set aside the award within ten days 
of the receipt of our order. 

Costs will abide the result. 

Order set aside. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1850 op 1910. 

November 25, 1912. 

Present’. —Mr. Justice Holrawood and 
Mr. Justice Chapman, 

SHANANDA CHANDRA PAL and others 
—Dependants—Appellants 

versus 

SRI NATH ROY CHOWDHURY and 

others—Plaintipfs—Respondent.^. 

Transfer of Pyopertij Act (IV of IS$2), s. 8o—Civil 
procedure Code (Act V o/190S), 0. XK^IV, r. 1— 
Mortgage suit-^ Joinder of party—Person having right 
to redeem, whether nccessanj party under section 8>— 
( reditor of mortgagor attaching mortgaged property in 
execution of money-decree, loheikcr to be joined as party 
in mortgage suit. 

Order XXXIV, rule 1, of the new Civil Procedure 
Code, requires that not only a person l:aving an in¬ 
terest in the mortgage security, but also a person 
having an interest in the right of redemption shall bo 
joined as a party to any suit relating to the mort¬ 
gage. But section 85 of the Transfer of Property 
A(^, which is repealed by Order XXZIV, rule 1, re¬ 
quired that a person having an interest in the mort¬ 
gage security only should be made a party to such a 
a suit. 

A creditor of tho mortgagor who attaches the 
mortgaged property in execution of a money decree, 
does not obtain by his attachment any charge or lien 
upon tho attached property; he only has the right to 
redeem. Ho is, therefore, nob a necessary party in 
a suit upon tho mortgage brought before the now 
Civil Procedure Code camo into operation, although 
he would be a necessary party after the Code was 
passed. 

Qhulam Husain v. Dina Nath, 23 A. 467 at p. 470, 
not followed. 

Frederick Peacock y. Maian Qopal, 29 C. 428; 6 C. 
W. N. 577, followed. 

Appeal from the decree of the District 
Judge of Dacca, dated March 7tli 1910, re¬ 
versing that of the Sub-Judge of that Dis¬ 
trict, dated July 30th, 1909. 

Bahus Jogesh Chandra Boy and Akshay 
Kumar BanerjeOt for the Appellants. 


Babu DioarJca Nath Ohakravarti^ Dr. Sarat 
Chandra Busak and Babu Basanta Kumar 
Bose, for the Respondents. 

JUDGMEN^T.—Two points arise or have 
been taken in this second appeal, the first 
point arises out of the contention that the 
attaching creditor in a money suit, the attach¬ 
ment taking place on the 13bh May *1895, 
was a necessary party to the mortgage suit 
which was instituted ou the 16th July 1896. 
That he had the right to redeem as long as 
he was the attaching creditor is clear from 
section 91 of the Transfer of Property Act, 
and that he would he a necessary party 
under the new Code of Civil Procedure is 
clear from Order XXXIV, rale 1. But that 
is not sufficient to decide the case. 

The learned Vakil for the appellants has 
urged, on the authority of the judgment of 
Mr. Justice Banerjee in the case of Ohularn 
Husain v. Dina Hath (1), that the benefit of 
the charge acquired by the attachment en¬ 
ures in favour of the person who purchased 
the property at a Court sale under a money- 
decree. Mr. Justice Banerjee says that iu a 
case of ordinary mortgage, this is beyond 
doubt and iu his Court no suggestion was 
made why the same rule should not be ap¬ 
plied in the case of a charge of this descrip¬ 
tion. Mr. Justice Aikmau, who was sitting 
with him, did not support this view, but 
preferred to base his decision on the short 
groand that the respondent in that appeal 
had transgressed the law, had rushed the 
mortgage through and had not given the 
attaching creditor an opportunity to redeem, 
to which be was entitled while he was an 
attaching creditor. Now, in this oase, there 
can he no doubt that had the attaching 
creditor offered to redeem while he was an 
attaching creditor) he could have done so. 
But the authority of this Court iu the case 
of Frederick Peacock v. Madan Qopal (2), 
decided by a Pull Bench and following tho 
Judicial Committee in the oase of Moti Dal 
V. Karrab-ul din (3), is perfectly clear that 
the attachment only prevents alienation; it 
does not confer any title. The Pall Bench, 
therefore, held that it must he taken that the 
attaching creditor did not obtain by his 
attachment any charge or lien upon the 

(1) 23 A. 467 at p. 470. 

(2) 29 C. 428} 6 0. W. N. 677. 

(3) 26 0. 179} 24 I. A. 170} 1 G. W, N. 639, 


IKDIAK OASES. 


•1.33 


Vol. XVII] 

THUPRAN V. MAHAD KASIM SAIT. 

atbaobed property, and, therefore, a fortiori he 
oaouot hand on any eaob ohar^e to the pur* 
obaser at auobioa. This dUtinotion does nob 
appear to have been pub before the learned 
Jud^fes of the Allahabad Court, and we are 
bound to follow the deoision of the Pull 
Benoh and it entirely aooords with our own 
view of what the law was prior to the pass¬ 
ing of the new Code of Civil Procedure. 
We, therefore, think that this ground of 
appeal fails. We may further point out that 
the respondents in the appeal purchased 
only one of the mortgaged properties and the 
appellant wants to redeem this one piece¬ 
meal having never offered lo redeem the 
whole. 

The second point that was argued was, that 
certain shares were sold without defining the 
amounts of the shares. The first Court, 
therefore, gave a decree for joint possession 
on the ground that these shares were un- 
ascertainable; but the lower Appellate Court 
held that there was sufficient evidence of 
what these shares were and, therefore, gave 
a specific decree for a particular share. This 
is obviously a question of fact, and it is con¬ 
cluded by the findings of the lower Appellate 
Court, If the first Court thought the evi¬ 
dence was not sufficient and the Appellate 
Court thought it A-as, the finding of fact of 
the lower Appellate Court must prevail. 
This is not a point which can be taken in 
second appeal. 

The resnlt is, that the appeal fails on all 
the grounds taken and must be dismissed 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 93 of 1910, 

October 22, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

A. THUPRAN alias KUMARAN— 

Appellant 

versus 

Hajt ESA SAIT’S son, MAMAD KASIM 
SAIT, and amotheb—Respondets. 

Malabar Compensation for Tenants Improvements 
Act {Mad, Act I of 1900}, ». 5—Compensation to tenant 
—Improvements ejfectcd by third party. 


III oi’dor to outitlo a tenant to ootnponsatiou umlor 
soetJon 6 of tliu Malabar Componsation for Tonuiita 
Iinprovoinoiits Act, it is not iiocossary that tho iin. 
provomonts sUotild bo offootoci by tho tenant himgolf. 
It IS qmto sniliciont tliat, at tho time of ojoetiriont 
tlio nnprovomonta are on tho laud, ovou if tlioy wore 
made by aomo previous occupant. 

Appeal, under section 15 of the Letters 
Patent, against the order of the Hon’ble Mr. 
Justice Krishnaswamy Aiyar, inS. A. No 1015 
of 1910. 

Mr. K. P. M. Menout for tho Appellant. 

Mr. A. Sundramy for the Respondents. 

JUDGMENT.— We agree with the learned 
Judge that the question whether the aliena- 
tion by Tulsu was for family necessity was 
not raised in the lower Courts. We must, 
however, hold that he was wrong in not 
allowing to 2Qd defendant compensation for 
the improvements on the lands in 2ad 
defendant’s possession. According to sec¬ 
tion 5 of the Malabar Compensation for 
Tenants Improvements Act, “every tenant 
shall, on ejectment, be entitled to compensa¬ 
tion for improvements which have been 
made by him, his predecessor-in-inberest, or 
by any person not in occupation at the time 
of the ejectment who derived title from 
either of them, and for which compensation 
has not already been paid.” Both the lower 
Courts have found that the 2Qd defendant 
was in possession under the lease, Exhibit B. 
It is immaterial whether the improvements 
were made by the 2ad defendant himself 
or by any other person in possession before 
him. It is quite sufficient that the improve¬ 
ments are on the land even if they were 
made by some previous occupant, and it was 
not the case of either party that any body 
except the 2Qd defendant was in occupation 
at the time of the suit. Exhibit B shows 
that the lands were waste at the time of the 
lease, so that it is clear that the improve¬ 
ments came into existence after the plaiutifE 
gave the lease to the 1st defendant. We 
must, therefore, modify the order of the 
learned Judge and the decrees of the Courts 
below by awarding to the 2ad defendant 
Rs. 458-15-6, the amouut which the Com¬ 
missioner found to be the value of the 
iruprovements. The decree for ejectment 
will be conditional on the payment of this 
amount. 

The parties will bear their own costa 
throughout. 

Order modified. 
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MADRAS HIGa COURT. 

Sbconi) Civ/G Appeal No. 107 op 1909. 

-laly 17, 1912. 

Present'. —Mr. Jiish’cs Abdar Rahim and 
Mr. Justice Sundara Aiyar. 

GOPALASAMt YASTAD-Plaimt.fp- 

Appelunt 

^'^YSXCS 

GOVINDASAMI YASTAD and oraEKS 
—Defendants—Rrspondents. 

Civil rroccdnre Code (Act V ofigOSI, ss. 11, 66, 

O. II, r. 2 Ros judicata .—Compromise decree —■ 
Parties different. 

Section 13 of the Code of Civil Procedure which 
deals with the rule of res judicata is not strictly 
applicable to compromise suits. Its provisions apply 
111 terms to what has been heard and finally decided 
by a Court. 

Section 43 of tho Civil Procedure Code of 18S2 
(Order If, rule 2 of the Code of 1903) has no 
application whore tho parties to the two suits arc 
not the sime. 


Section 317 of theCivil Procedure Code 189> 
w^herftj' - -PP'ioafiiftocases 

where the manager of a Hindu family or a tenant- 

m-common makes a purchase with funds belon-injr 
to himself and the other members of the family 
or other tenants-in-common. ^ 

Second appeal agaiaat the decree of 
Court of the Subordinate Judge of 
KumbakoDam, m Appeals Suits Nos 457 

f ® presented 

that of the Court of the District Mansif 
of Original Suit No. 229 


la^'^ Iyer, for the Appel 

ents"^ ^ ■Sriiuuisi lyengir,(or the Respond 

JUDGilENT.-This second appeal arise 
out of asuit for partition inatitnted by thi 
plaintiff against hie brother, the let defen 

of the propertiei 
alleged to belong jointly to both. Th< 

2nd defendant le the eon of the le( 

defendant, and the other defendant 

are tenants and elieneee of soTe of Th 

properties claiming under the 1st defendant, 

the 6.h defendant being the purchaser of 

items Nos. 4 to 8 in Schedule A-I, attached 
to the plaint and the 14th defendant 
tong the purchaser of a house in Schedule 

The appeal relates only to three sets of items 
out of the properties claimed in the suit 


namely, item No. 1 in A-I Schedule, items 
Nos. 4 to 8 in the same Schedule and the 
bouse in B-II Schedule. 

The plaintiff had previously instituted a 
suit (Original Suit No. 35 of 1893) in the 
Subordinate Court of Tanjore, for a partition 
of the family properties, while he was a 
minor, through his mother as his next friend. 
The suit ended in a compromise (Exhibit I), 
dated the 20th July 1894, which was duly 
presented to the Court and sanctioned by it 
by its order—Exhibit XIII. The Court 
directed a decree to be drawn up iu terms 
of the compromise. But, as a matter of 
fact, no decree was actually drawn up. It 
was stated to us at the hearing that, sub¬ 
sequent to the passing of the decree of the 
lower Appellate Court in this case, such a 
decree has been passed in accordance with 
the terms of the compromise, and the case 
has proceeded in this Court ou the footing 
that the compromise between the parties 
has passed into a decree. Of the items 
which form the subject-matter of this 
second appeal, items Nos. 4 to 8 in Schedule 
A*I were not included in Original Suit No. 
35. They had been sold to the 6th defendant 
by the 1st defendant previous to the suit, and 
the sale was not questioned by the next 
friend. The house in Schedule B-II was 
not then in existence but was purchased by 
the 1st defendant, subsequently, under cir¬ 
cumstances which will be referred to here¬ 
after. 

Item No. 1 in Schedule A-I, was in¬ 
cluded in the suit. But. although both parties 
intended to divide all the immoveable proper¬ 
ties into equal shares between them, it was 
omitted in the compromise by inadvertence 
and the Court disposed of the suit without 
taking notice of the omission. 

In this suit, the 1st defendant tried to 
show that the omission was not due to 
inadvertence, and that it was intended that 
the item should go to him exclusively. 

Both Courts have found against this con¬ 
tention. 

We accept that finding and have no 
hesitation in holding that the 1st defendant's 
plea is a dishonest one as shown by his own 
admission contained- in Exhibit B. 

The plaintiff in bis plaint entirely ignored 
the previous suit and the compromiset 
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(ireatin^r it apparently as absolately void as 
against him. 

The defendants contended that the com¬ 
promise was binding on the plaintiff and that 
this anit was barred by it. 

The Munsif held, on various grounds, that 
the razee was void as against the plaintiff, 
but the Subordinate Judge disagreed with 
the Munsif and found that none of the 
grounds, on which the Munsif held it to be 
void, could be sustained. He was of opinion 
that the compromise was fairly and honestly 
entered into in the interests of the minor 
and that there was no fraud on the part of 
the Ist defendant in bringing it about. This 
finding of the Subordinate Judge has not 
been impeached before ns. 

AVe now proceed to deal separately with 
the three sets of items which form the sub¬ 
ject-matter of the appeal. 

Item No. 1 in Schedule A-1. 

The District Munsif allowed the plaintiff’s 
claim with respect to this item. The 
Subordinate Judge disallowed it on the 
ground that the claim was barred by the rule 
of res judicata under section 13 of the Civil 
Procedure Code. Mr. T. R. Ramachandra 
Aiyar for the appellant contends that the 
Sabordinate Judge’s view is wrong, on the 
grounds that the Court in the previous suit 
did not pass any adjudication with respect 
to this item; that it could not, in the cir¬ 
cumstances, be taken to have refused the 
plaintiff’s claim with respect to it, and that 
his client is entitled to re-open the compro¬ 
mise on the ground of mutual mistake of the 
parties in omitting this item. He relies 
strongly on the decision of Mookerjee and 
Gasperz, JJ., in Jogendra Nath Rai v. Baldeo 
Das (1), in support of his contention that, 
there having been no adjudication by the 
Court with respect to the item and the co¬ 
parcenary rights of the parties not having 
been put an end to with respect to it, the 
plaintiff is entitled to enforce partition. 

Mr, K. Srinivasa Aiyaugar for the res¬ 
pondents contends that Explanation IV to 
section 13 of the repealed Code of Civil 
Procedure (section 11 of the present Code) 
is conclusive in his favour, that the plaintiff’s 
claim to item Ho. 1 must be taken to have 
been refused in the previous suit, as it lays 


down that “any relief claimed in the plaint 
which is not expressly granted by the decree, 
shall, for the purposes of this section, be 
deemed to have been refused.” The Calcutta 
case, apparently, does support the appellant’s 
contention, although Explanation IV was not 
referred to in the judgment. 

We do not, however, consider it necessary 
to pronounce any opinion as to the soundness 
of that decision, as it is not, in our opinion, 
applicable in the circumstances of the present 
case, inasmuch as the judgment there did 
not proceed upon a compromise between the 
parties. It was held, in Kumara Venkata 
Perumal Rnja v. Thatha Ramasami Ghetty 
(2), by this Court that section 13 of the 
Code of Civil Procedure, which deals with 
the rule of res judicata^ is not strictly 
applicable to compromise decrees, as it 
applies in terms only to what has been heard 
and finally decided by a Court. The same 
opinion was expressed by Scott, J., in Minalal 
Shadiram v. Kharsetji (3). We agree with 
the view held in those cases, and we do not 
think that the principle of Explanation IV, 
which is an extension of the doctrine of res 
judicata^ though embodied in the Civil 
Procedure Code by way of explanation in the 
section dealing with that doctrine, is applic¬ 
able to a judgment which merely carries 
out and enforces an agreement between the 
parties. There is no reason why, when 
parties omit to include a certain item of their 
common properties in an agreement of 
division, one of them who may happen to 
be in actual possession of it should after¬ 
wards be entitled to refuse to the other his 
lawful share of it. 

On this ground, we hold that the plaintiff's 
claim to a half share of item 1 in Schedule 
A-I is not barred by the compromise, and 
award to him one-half of the item. In the 
view we have taken, it is unnecessary to 
deal with the appellant’s farther contention 
that a compromise decree may be re-opened 
on the ground of mistake, in support of 
which a dictum of Darbh, C. J., in Bihee 
Solomon v. Abdool Azeez, (4) has been relied 
upon. 

(2) (1911) 1 M. W. N. 290; 9 il. L. T. 4,i7i 21 
L. J. 709; 35 M. 75; 9 Iiid. Cas. 875. 

(3) 30 B. 395 afc p, 408; 8 Bom. L. R. 296. 

(4> 6 0. 687 at p. 708; 8 C.iL. R. 169. 


(1) 35 C. 961} 6 0. L. J. 735} 12 C. W, N. 127. 
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Items I}os. 4: io S of Schedule A-\. 

These items, as already stated, had been 
sold to the 6th defendant prior to the 
institution of Original Suit No. 35, and were 
not included in that suit. But the proceeds of 
the sale were taken into account in the com* 
promise which has been found to be binding 
on the plaintiff and the plaintiff obtained bis 
share in them. The money realised by the 
sale was then in the bands of two maternal 
relations of the plaintiff. It was provided 
that the Ist defendant should realise the sum 
from those relations and give the plaintiff 
his share of it. The Ist defendant after¬ 
wards instituted a suit, Original Suit No. 336 
of 1897, for the recovery of the money and in 
execution of the decree purchased certain 
properties at Court-sale. 

The plaintiff claims a share in those pro¬ 
perties and has actually entered into a com¬ 
promise with respect to one of them with 
the 19th defendant to whom it was sub¬ 
sequently sold by the 1st defendant; see 
paragraph 9 of the District Munsif’s dual 
judgment. In these circumstances, the 
plaintiff's claim to these items cannot be 
sustained. It is unnecessary to consider 
whether the Subordinate Judge’s finding 
regarding the propriety of the sale of these 
items to the 6th defendant is correct or not. 
W^e may observe that we do not agree with 
his view that the claim to this item is 
barred by section 43 of the Civil Procedure 
Code (Order II, rule 2 of the present Code). 
The present suit to recover them is sub¬ 
stantially against the alienee, the 6th 
defendant. The 1st defendant has no 
subsisting right to these items. The section 
has no application where the parties to the 
two suits are nob the same: See Ibttramsa 
Rotcthan v. Thiruvenkatasami Naik (5). 

The house in Schedule B-II. 

This was one of the items purchased by 
the let defendant in execution of the decree 
in Original Suit No. 336of 1897, against the 
plaintiff s maternal relations who were in 
possession of the money realised by the sale 
of items Nos. 4 to 8. The Subordinate 
Judge has dismissed the plaintiff’s claim on 
the ground that the Ist defendant is not 
proved to have purchased the item as 
manager of the family. He says: '*The 

(5) (1910) 1 M. W. N. 380; 20 M. L. J. 743 (F. B h 
7 Ind. Cas. 559; 8 M. L. T. 269; 34 M. 269. 


first defendant’s liability to account to the 
plaintiff for his share of the family debt 
collected by him did not make him the 
manager of the family or co-owner of the 
property. There is nothing to show that 
the Ist defendant purchased the property 
for himself and plaintiff.” He was also of 
opinion that the claim was barred by 
section 317 of the Civil Procedure Code 
(section 66 of the new Code) which prevents 
a person from suing to recover property sold 
at Court-sale, on the ground that the pur¬ 
chase was made by him on behalf of some 
other person. But the section has no 
application to casaes where the manager of a 
Hindu family or a tenant-in-common makes 
the purchase with funds belonging to himself 
and to the other members of his family or 
the other tenants-in-common; See Minakshi 
Ammal v. Kalianrama Bayer (6) and 
Krishna Aiyan v. Baghava Aiynn (7). It 
is admitted that no money was actually 
paid by the 1st defendant for this item, 
and that the consideration for the purchase 
came out of the decree debt iu Original 
Suit No. 336 which belonged io him and 
the plaintiff jointly. The plaintiff is, then, 
entitled to the benefit of the purchase 

The qnestioD, then, is, what relief the 
plaintiff is entitled to with respect to this 
itemP Mr. Srinivasa Aiyangar contends 
that the plaintiff is not entitled to a half 
share, as the purchase-money came oat of 
a joint debt belonging in common to the 
plaintiff and the 1st defendant, and the 
plaintiff had not, under Exhibit I, the com¬ 
promise in Original Suit No. 35, a right to 
one-half of the debt. 

This contention appears to ns to be 
sound. According to Exhibit 1, out of 
Rs. 1,143 which was the total amonnt of 
the debt, the plaintiff was to be debited 
with Rs. 305 for certain reasons and the 
remainder was to be equally divided be¬ 
tween him and the Ist defendant. The 
plaintiff was entitled, roughly speaking, to 
fths ef the total amount. He and the 
Ist defendant were joint owners of the 
amount in the proportion of 3 to 5, and 
we, therefore, hold that the plaintiff is 
entitled to recover f ths of this item. 

The decree of the lower Appellate Court 

(6) 20 M. 349. 

(7) 9 M. L. J. 298. 
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will ba modified in the manner indio-itad 
abore. The Isfc defendant will piy hnU 
the plaintiff'a ooaba in all the Courts on 
item No. 1 in Sohedule A-I and the house 
in Schedule B-II. He must pay the 6th 
defeudant's osts in this Gourt. The Sub- 
ordinate Judge is requested to hold an 
inquiry as to the amount of mesne profits 
from the date of Exhibit I up to this date 
of item No. 1 Schedule A-1 and submit 
his finding to this Court within 2 months. 
Seven days will be allowed for filing objec¬ 
tions. 


the total amount of Rs. 531-4-0 from the 

latter date to the date of realisation. 

Decree modified. 


MADRAS HIGH GOURT. 

Civil Revision Petitio.'i No. 68 op 1911. 
September 24, 1912. 

Present: —Mr. Justice Ayling and 
Mr. Justice Napier. 

MOHIDBBN IBRAHIM—DBPttNDANr— 

Petitioner 

versus 


[Cn compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Kurabakonam submitted the 

following 

FINDING:— This Court “is requested to 
hold an inquiry as to the am:>UDt of meaoe 
profits from the date of Exhibit I up to this 
date, of item 1, Schedule A-l,” 

The gross income from date of Exhibit 
I (20lb July 1894) at 90 kalams a year till 
date of order of the High Court (2nd August 
1911) is 1,330 kaUms. The money value 
thereof is Bs. 1.772, The kist is abont 
Rs. 27 per annum [vide Schedule A-1, 
Rs 92-7-0 for about 16 acres nrin)a] and 
amounts to Rs. 359 for the period in ques- 
tion. The neb income is Rs. 
tiff’s share thereof is Rs. 706 8 
defendant is content to have Rs. 406 4 U 
for 13 years—utt/e paragraph 25, page 
33 of the printed pleadings, aad memo, of 
second appeal. Defendant’s figure for 17 
years comes to Rs. 531-4 0. I see no reason 
to assess mesne profits at a higher figure. 
The figures arrived at above are only 
estimates and nob actuals and do nob allow 
for bad seasons. They show that the de¬ 
fendant’s figures are reasonable. I, therefore, 
fiad that the mesne profits on item I 
Schedule A-1 of the plaiut from Exhibit I 
to date of the order of the High Court 
amount to Rs. 531-4-0. 

JUDGMENT.—Weaccepbthe findingarriv* 
edat by the present Subordinate Judge oa the 
question of mesne profits due for item No.l in 
Schedule A-I. U is agreed between the 
parties that the plaintiff shonld have interest 
ab 6 per cent, on Rs. 406 4-0 from the date 
of the plaint till the 2ad Augusb 1911 and on 


MAHAMBD MBBRA LEVVAI, through 
Agent, MAHAMBD MIRA SAHEB— 
Plaintiff—Respondent. 

Civil Procedure Code (Act XIV oj 1882), s. 315- 

luction-purchoter-3 right to recover P“rf f 

lubetuntivc rtght-CivU Procedure CodeCActVof 1008) 

) XXI r. 93, effect oj—Limitation Act o; lyuo; 

'%c Ayl,-ng^y-Vud% section 315 of the Code of 
Prooeduro. 1882, a eoit J.es by an auction- 
;-7oheser to ,eco.et^the^ 

ha? theTudROient-debtor had no title whatever to the 

”'XStoa’’v. ‘go 22 B. 783, Munna Singh 

, aajadar Singh. 5 A. 577, Pochai/op^n v. 
ll-!A. 269 iNilakantav. Imamsahib, 16 M. 361, re- 

^ Thcrl'^is nothing in the present Code (Act V of 
L908) which would have the effect of taking away the 
right of suit which had accrued before it came into 

-Whether a similar right of suit existsunder 

*k^r"^?p^rr.l-Seotien 316 ef the Cede of Civil 

Pre?ed„re, 1882, /"“fZ 

inoney paid to a judgment-creditor and that right 

be exercised either by smt or by petition m exo- 

r/W"'Q B 23“9: u“/ur«2" S:ni^ ChetdL'n 

Kishore Poddor. 12 W B. (F. B, 8, 
±11 Ti R (P.BJ ll; Pachayappan v. Narayana, 11 M, 

Sel' Nilakan^^. Im.msahib, 16 M. 351; ^ 

Shaha v. Ram Oour Shaha, 37 C. 67; 2 lad. Cas. 5o9, 

ISC W N 1080 ; 10 C. L. J. 558, referred to. _ 
VnZv the present Code (Act V of 1908) the right 
is no lon«>or a substantive right entitling the auction- 
nurchaser to recover his money, but he has a right to 
eet an order in execution proceedings for re-payment 
ff he discovers the absence of interest before the con- 

ermation JJ--The claim for ^eco^^ry 

ofsale.money is governed by Article 120 of Schednle 
I of the Limitation Act andnot by Article 62. 

miaJeanta v. Imamsahtb, 18 M. 361, inferred to. 
Kouenri Basamreddi v. Tallaj^agada NaganM, 3o M 

3978 Ind. Cas. 1087; 9 M. L- T. 457; (1910) M. W. K. 
827, distinguished. 
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R^im Kumar ShaJin v. Gour Shaha, 87 C. 67- 2 Ind 
Cas. 5595 13 C. W. N. 1080; 10 C. L. J. 558, explaiued! 

Petition, under section 25 of Act IX 
of 1887, praying the Hight Court to revise 
the decree of the Court of the Subordinate 

Judge of Tanjore in Small Cause Suit No. 156 
of 1910. 


Mr. R, PartUs'irathi Iyengar, for the Peti- 
tioner, 

Mr* 0, S. Ramachandra Jyer^ for the 
Respoodent. 


JUDGMENT. 

Atlino, J,—The facta of the ease are 
eafficiently set forth in the judgment of the 
Subordinate Judge: and hie decision appears 
to me to be correct. T 970 points are argued 
on behalf of the petitioner, (1) that the 
present suit is not maintainable, and (2) that 
it IS barred by Article 62 of Schedule I of 
the Limitation Act* 


accrued to plaintiff before it came into foroot 

I, therefore, hold the present suit to be main¬ 
tainable. 

As regards the quesrion of limitation; 
Nilakanta v. Imam Saheh (4), is authority 
for holding that Article 120 applies to suits 
brought under section 315 of the old Code. 
The petitioner relies on the cases reported 
in Ram Rumar Shaha v. Bam Gour Shaha (5) 
and Kovvuri Basavareddi. v. TaXlapragada 
RIaganna (6). The latter of these was a 
case of private sale, and, though the Cal¬ 
cutta case was one of Court-sale, the decision 
followed that in an earlier case of private 
sale, Sanuman Kamat v. Hanuman Man- 
dur (7); and the question of whether a suit 
under section 315 should be distinguished 
was not considered. I hold that the suit is 
nob time-barred. 


As regards the 6rst point, the Court an, 
tion, under which plaintiff (respondeni 
purchased the property, the filing < 
Original Suit No 341 of 1905 w deck. 

the title of a third person other than th 
judgment-debtor and the final decision c 
^ab suit, all took place while the old Civ 
Procedure Code (Act XIV of 1882) was i 
force. It has been repeatedly held tha 
under section 315 of that Act, a suit by 

Court auction-purchaser to recover the sal 

price from the decree-holder would lie wher 

It was found on a suit brought by a thin 

party that the judgment-debtor had no tith 
whatever to the property sold in Gour 
auction. [Jide Ourshidaiva v. Gangayt 

.^ngh (21, Packuyappan v. Narayana (3) anc 

ril-hfcof T‘ Plaintiff’! 

right of suit accrued on 21st January 1907 

Tf lTn. “T Suit No. 341 

of 1905 was confirmed on appeal, for it dots 

not appear that he ever obtained possession 

of the property purchased. Whether a 

similar right of suit exists under the present 

Code IS a point on which it is unneLsary 

to express an opinion, though I should 

be loth to hold that it did not Bat ? 

certainly do not find anythin? in 

present Code which would have the effttt 
of taking away the right of suit which hal 


(1) 22 B. 783. 

(2) 6 A. 677. 

(3) 11 U.269. 

(4) 16 861, 


The petition must, therefore, be dismissed 
with costs. 

Napier, J.—This is a suit to recover from 
the defendant money paid on the purchase 
at a Court auction in execution proceedings 
of certain property. The defendant was the 
decree-holder in Small Cause Suit No. 219 of 
1894* In execution of his decree, he brought 
certain lands to sale as belonging to his judg¬ 
ment-debtor and the plaintiff purchased them. 
Subsequently, a third party brought a suit to 
establish his title to the land making the 
plaintiff and the defendant in this suit parties 
and his title was upheld. The plaintiff 
then applied in execution proceedings for 
refund of his money, but the Court held 
that his remedy was by a suit. He accord¬ 
ingly instituted Small Cause Suit No. 156 of 
1910 against the judgment-creditor and the 
Subordinate Judge gave him a decree* 

It is contended in this Court that no suit 
lies. It is admitted that under section 315 
of the Civil Procedure Code of 1882, the 
purchaser would be entitled to receive back 
his purchase-money; but it is argned that 
under the present Code, no such right exists 
and that his rights are governed by this 
Code. 

It is necessary to examine the history of 
this claim. 

^ It has been laid down by the Privy Council 

X/iun V. The Executors of 
(6) 37 C. 67i 13 0. W. N. lOSOj 10 0. L. J. 658; 2 
Ind. Gas. 659. 

W N ® 9-M.L.T. 467i(l91C) 

. (7) 19.0.123; 18 r. A. 168, 
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Khaiaji Moheeooiideen (8), that as in India 
moveable and imtniveable property are aliki 
capable of beinsr seized and sold under a 
writ of f5, the I’esponsibillfcy of fche 

Sheriff in raspeob of sales here is governed by 
the law relating bo chattels rather than by 
that relating to the sale of real property. It 
is clear that where the property seized was 
personal estate and it was sold by the Sheriff, 
no suit lay either against the Sheriff 
or the judgment-creditor who had received 
the purchase money to recover it when the 
property had been recovered from the pur¬ 
chaser by a person claiming title, the princi¬ 
ple being that a sale by the Sheriff was not 
a sale in market overt, the purchaser 
acquiring thereby only what the judgment- 
creditor had aright to sell, namely, the pre¬ 
cise interest and no more, which the judg¬ 
ment-debtor possessed in the goods, and that 
there was no warranty of title implied 
in a sale by the Sheriff (Vide Halsbnry’a 
Laws of England, Volume 14, paragraph 
113). This is on the authority of Ohapman 
V. Speller (9), whioh was a claim for money 
had and received by the purchaser at a 
Sheriff’s sale against the vendor of the 
goods. The Court held that the true 
consideration was not the property sold 
but the assignment of the right of the 
judgment-debtor, whatever it was and that, 
therefore, there bad not been a failure of 
consideration and accordingly the ancfcion- 
parchaser eonld not recover. It is clear 
from the decision of the Privy Coancil 
that this law applies in India apart ffO'u 
statute. An attempt was made, in Sowla>mni 
Ohowiroin V. ^Tishnti JKisUore Poddar (10), 
to recover money paid in the like circum¬ 
stances under the provisions of Regulation 
VII of 1825, but the Court negatived the 
right, and in so doing considered also the 
language of Act VIII of 1859, the first Civil 
Procedure Code. Section 249 of that Act 
provided that the proclamation should 
declare that the sale extended only to the 
right, title and interest of the defendant in 
the property. Sections 256 and 257 provided 
for circumstances nnder which sales might 
be set aside on the ground of material 
irregularity in the conduct of the sale. 

(8) 3 C. 806. 

(9) 14 Q. B. 621; 19 L. J. Q. B. 239; 14 Jur. 652. 

(10) 12 vy. E. (F.B.) 8| 4 B. L. E. (P.B.) 11, 


Seobton 258 provide! that where the sale 
of immoveable property was set aside, the 
purchaser should be entitled to receive 
back his purchase-money and it was 
argued that this section applied where 
the property was recovered by a third 
party. The Pull Bench negatived this 
view and held that it only applied where 
the sale of the immoveable property was 
set aside for irregularity under the previous 
sections. The Court laid down that a pur¬ 
chaser at a sale in execution knows that 
no one guarantees him that the judgment- 
debtor had a good title, that he purchases 
the property with his eyes open and regu¬ 
lates the price which he bids with reference 
to the risk. The law was materially altered 
by Act X of 1877, the provisions of which 
are re-produced in this respect in Act XIV 
of 1382. The proclamation under section 
237 of that Act does not state that all that 
is sold was the right, title and interest of 
the judgment debtor. Further, ic purports 
to give a great deal of information about 
the property and specifically requires to ba 
stated the encumbrances to whioh the pro¬ 
perty is liable and every other thing which 
the Court considers material for the pur¬ 
chaser to know in order to judge of the 
nature and value of the property. Section 
311 corre^p >nd9 with section 256 of the 
Code of 1859 and allows an applicUion to 
the Court to set aside the sale on the ground 
of material irregularity. Section 312 cor- 
re.sponds with section 257 and is the pro¬ 
cedure section with reference to the above. 
Then comes an entirely new section 313 
entilliog the purchaser to apply to the Court 
to set aside the sale on the ground that the 
persou whose property parp>rted to be sold 
had no saleable inboresb therein; aud section 
315, which embodies section 208 of the Code 
of 18)9, includes amoug the circumsbances, 
under which the parchaser was entitled to 
receive bvck his purchase-money, this new 
circumstance, “When it is found that the 
judgment debtor had no saleable interest in 
the property which purported to be sold and 
the purchaser is for that reason deprived of 
it.’* It is to be noted that the procedure 
by which the money is to be recovered 
is not stated in this section and it has 
accordingly been held that these ssctions 
give a snbstaative right to recover money 
paid to a judgment qreditor whiph rnay be ex- 
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©rcised either by suit or by petition in execu¬ 
tion proceedings. This was expressly decided 
\u Paohayappan v. Narayana (3), where a. 
suit to recover the money was held to be 
proper procedure, followed in Nilakanti v. 
Imam Sahib (4) and has been lately re-affirm¬ 
ed in Ram Kumar Shahi v. Ram Qour 
Shaha (5), where the procedure was likewise 
by a suit. 


TVe now come to the new Civil Procedure 
Code. Execution is dealt with in Part 11 of 
the Code, sections 36 to 74, and in Order 
The sections of the Code contain no 
provision dealing with this question. Order 
X^Ij rule 36, in like manner as section 287 
of the Code of 1882 does nob contain the 
provision embodied in section 249 of the 
Code of 1859 that the proclamation should 
specifically state that only the right, title 

and interest of the judgment-debtor shall be 

sold and is practically in the same terms 

as section 287 of the Code of 1882. Order 

XXr, rule 90 embodies section 311 of the 
old Code but gives the power to apply to 
the Court to set aside the sale ou the 
ground of fraud iu publishing and con¬ 
ducting it as well as on the ground of 
material irregularity. Rule 91 corresponds 
with section 313 and empowers the purchaser 
to apply to the Court to have the sale set aside 
on the ground that the judgmeot-debbor had 
no saleable interest in the property sold and 
rule 92 provides that where an application 
IS made under rule 91 and is allowed, 
the Court shall make an order setting 
aside the sale and unless such an appli- 
cation is made and allowed or an ap¬ 
plication to set aside on the ground of ir¬ 
regularity or fraud, the Court shall make an 

order confirming the sale and thereupon the 

sale shall become absolute. Then, rule 93 
provides that where the sale is set aside 
for any of the above reasons, the purchaser 
shall be entitled to an order for re payment of 
his purohase-money against any person to 
whom It has been paid. Now, this language 
differs very considerably from section 315 of 
the old Code. Section 315 provided that 
where the sale was set aside under the cor¬ 
responding sections, the purchaser should 
be entitled to jeceive his purchase- 

money and also where it is found that the 
judgment-debtor had no saleable interest in 
the property”. This last provision is en 
tirely offiitted in Order XXI, rule 93 and the 


words the purchaser shall ba entitled to 
receive back his purchase-money” are al¬ 
tered into the words “the purchaser shall 
be entitled to an order for re-payment of his 
purchase-money.” The omitted words in 
section 315 were the basis of the decisions 
in the cases above referred to, that a sub¬ 
stantive right to receive back the purchase- 
money was conferred on the purchaser. This 
second substituted and limited right must ba 
exercised before the sale is confirmed and 
where no such application is made, the sale 
becomes absolute on the order of confirma¬ 
tion. It cannot, of course, be contended that 
these words can pass to an auction-pur¬ 
chaser property to which the judgment- 
debtor had no title. It necessarily follows, 
therefore, that what is confirmed on the sale 
becoming absolute is only the right, title 
and interest of the judgment-debtor, even 
though the notice to that effect is not in¬ 
serted in the proclamation as it was under 
the Code of 1859. It is contended that this 
procedure works with great hardship on an 
auction-purchaser for he may have knowledge 
of the want of title in the judgment-debtor 
and may, therefore, not apply under Order 
^XI, rule 91, and that the real owner of the 
property may not bring his suit either for 
declaration or to recover possession until 
some time after the confirmation of the sale 
in which circumstances the aaotion-purchaser 
has no remedy. This is so, but the Iiegisla- 
ture must be assumed to have had know¬ 
ledge of the decisions that those words created 
a suhstautive right and of the results of the 
alteration made in the law. The right is no 
longer a substantive right entitling the 
anction-purohaser to recover his money, but 
a right to get an order in execution pro¬ 
ceedings for re-payment, if he discovers the 
absence of interest before the confirmation of 
the sale. 

This being the law on the subject, it re¬ 
mains to ascertain the appellant's position. 
He pnrchased the property in August 1905. 
The salt by the stranger was brought in the 
same year, decreed on 13th March 1905 and 
confirmed on appeal on 21st January 1907. 
The Code of 1882 was in force then and ac¬ 
cordingly there and then accrued to the 
auction-purchaser a right to recover the 
money by suit. By virtue of section 6, danse 
(c), of the General Olanaea Act, ^ of 1897, 
the repeal of the Code of 1832 by the new 
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Oodo. Aot V of 1003. which oimo into force 
oa January lat, 1900. did not affect the 
right acquired under that enactment and it 
continued in him, though hia right to exer¬ 
cise it would in time become barred by Umi- 
tatiou. He brought his suit to enforce this 
right in January in 1910 and it is next 
contended that this suit is one for money had 
and received by the dBfcndiviit fot plaintiff s 
use, in which case limitation begins to run 
from the date when the money is reoeired, 
i.e., August 1905, under Article 62 of bjth 
the old and the new Limitation Acts, and 
that, therefore, his suit is barred. Rehanoe 
U placed on Koivuri BasavarMi v. Talla- 
pragadt (6) Ram Knni'ir Shaha v. R'lm 
Oour Shaha (5). Apart from the cases, 
there is one answer which must on 
be fatal to this ccutentioa which is this, that 
no Article can apply which would make the 
right to sue liable to be barred before it has 
come into existence; and. if this contention 
were correct, that could easily occur m a suit 
of this nature. The aubstautire right comes 
into existence under section 315 when it is 
found that the iadgment-debtor has no sale- 
able interest. The true owner of the land 
might conceivably not bring bis suit for ten 
years after the auction-purchase the 

cause of action would not arise till then 
Hiw could the suit 03 this 

have been barred seven years before it came 

into existence? A further 

this is not a suit at common 

bad and received to the plaiabiff e use bat 

a suit on a statutory right. In the case of 

suit bo recover ^se of 

party bought at a private 

%anuman Kamat v. Ranuman Uand^r (7). 

decided 62 or Se 97 

tll’k^rpC-orlint as whether the con 

aideration failed oriffiaally 

that ia to aay, the eta.tm? pomt is the tune 

at whioh the cause of action aocarued 
^his ca^e has been foHowed Ko.<^r^ B^ 
reUi T- TalUpragaia (fi). As 
above, the caaae of action in the present eaa 
did not arise when the money was aPtnally 

paid as in the case of a sale by 
tract, when the title is warranted, bnt on the 
date when it was fonnd that the jadgment- 
debtor had no saleable interest This dis¬ 
tinction has not been noted by the l^rned 
Judges who decided the oaee of Ham Kumar 


Shiha V. Ram Qour Shaha(l^), and I am unable 
to agree with the view they took. There is 
clear authority of this Court for the view 
that Article G2 does not apply in Nilakanta 
V. Imams ikib (4), a case on all fours with 
this. The Court held that Article 120 was 
the appropriate Article and, undoubtedly, the 
language is most apt with regard to the 
starting point—“SVhen the right to sue ac- 

crues.” I agree with the view of the learned 

Judges in that case and it follows that this 

suit is in time and, therefore, the petition 

must be dismissed with costs. 

Petition dismisspd. 


PRIVY COUNCIL. 

Appeal from the High Oodbt op 

JaDICATUftE AT BOMBAV. 

May 2, 1912. 

Pmeui:—Lord Macoaghten, Lord Atkinson, 
Lord Shaw, Sir John Edge and 
Mr. Ameer Ali. 

SEVAE KfRPA SHANEAR DAJI and 

OTHERS—Appellants 
versus 

GOPAL RAO MANOHAR TAMBEEAR 
and others—Rsspondisnts. 

BelUjious institution—Hindu temple—Scheme for 
future management—Practice-Exercise of discretion. 

The High Court has a large discretion m the mat- 
ter of sanctioning a scheme for the management of a 
temple and of its funds, and unless it can be shown 
that that discretion has been improperly exercised, 
or that the High Court has nob given due consider- 

ation to matters which they wore directed by the 

Privy Council bo take into consideration, its decision 
ought not to be interfered with. 

Appeal against a decree of the High Court 
at Bombay, dated the I2th of September 
1906, which partly varied, and partly 
confirmed, that of the District Court of 
Ahraedabad, dated tbe 14th of February 

1903. 

FACTS._The question for determiuation 

was whether a scheme of management relat¬ 
ing to the Temple of Shri Ranebhod Raiji 
situated at Dakore and the funds thereof, 
sanctioned by the High Court, was open to 
the objections taken to it by the appellants. 

On the 3rd of May 1880, a suit was 
brought in the District Court of Ahmedabad 
by the reapondeuts or their representatives, 
under section 539 of the Code of Civil 
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Procedure (ict X of 1877) agraiast the 

appellants or their representatives known 
as shew iks, or hereditary priests, of tlie idol 
in the temple ab.->ve mentioned. The prayer 
of the plaint was for an acconnt of all sums 
of money and moveable and immovaeble 
property received by the defendants as 
shew^ks, and for other consequential relief, 
and for the settlement of a scheme by the 
Court for the future managenent of the 
temple and its funds. 

On the 28th of November 1882, the 
District Judge dismissed the suit on 
technical grounds, but on appeal by the 
plaintiffs, the High Court at Bombay, on 
the 3rd of ilay 1887, reversed the decree 
of the first Court, and directed an acconnt 
to be taken of the trust property from the 
year 1872, and a scheme to be prepared for 
the future management of the temple and 
its funds and for the disposal of the surplus 
revenues, if any. For a report of the case, 
see Manohar Qanesh Tambekar v. LakhmiTam 

(D- 

The defendants appealed to Her late 
Majesty in Council, but, on the 2Sth of April 
1899, their appeal was dismissed with costs, 
see GhotaUl Lakhmirarn v. Manohar Qanesh 
Tambekar (2). 

The case then went back to the District 
Judge for the taking of accounts and the 
preparation of a scheme, as directed by the 
said decision of the High Court, dated the 
,lrd of May 1887. On the 14th of February 
1903, the District Judge delivered his 
judgment, whereby he ordered the sum of 
Rs. l,19t)'9-6 to be recovered from the 
shewaks and sanctioned a scheme of manage* 
ment of the temple. On appeal and cross- 
appeal, the High Court set aside the scheme 
sanctioned by the District Judge and sanc¬ 
tioned another in its place. With this 
variation, the decree of the Court below 
was confirmed. The appellants thereupon 
appealed to His Majesty in Council. 

Messrs. De Qruyther, K. C., and J. M. 
Parikh, for the Appellants, referred to 
Maharaja Jagadindra hath Boy Bahadur v. 
Bani Sema7ita Kumari Debt (3) and sub¬ 
mitted that the scheme ought to be varied. 

Sir Brie Bichards, K. C., and Mr. 0. E. A, 

(1) 12 B. 247. 

(2) 2G I. A. 199; 24 B. 50; 4 C. W. N. 23. 

(3) 31 I. A. 203; 8 C. W. N. 809; 1 A. L. J, 588; 6 
Bom. L. R. 765; 32 C. 129 (F. C.) 


B )i$, for the Respondents, agraei that there 
should be certain raodificifcions, bub submit¬ 
ted that the appeal must bs dismissed, as 
the High Court had proparly eseroUed their 
discretion. 

JUDaMENT. 

Loro MAC.^AaaTEM. —Subject to the modi¬ 
fications which their Lordships have suggest¬ 
ed and which have baen assented to by 
Counsel for the respondents, their Lordships 
will affirm the scheme. It is very largely 
a matter of discretion, and the appellants 
have not satisfied their Lordships that that 
discretion has boen improperly eieroised or 
that the High Court have not given due 
consideration to matters which they were 
directed to take into consideration. Their 
Lordship.s will, therefore, humbly advise 
His Majesty that, subject to the modifioa- 
tioQs referred to, this appeal ought to be 
dismissed. 

With regard to the costs of this appeal, 
their L irdships think that they should all 
corns out of the temple fauds. In the first 
iostance, the appellants must, of course, pay 
the costs of ths reipondsots, ail they will 
have the right to recoup themselves as regards 
those costs and thsir own costs out of the 
temple funds. 

Appeal dismiissi. 

Solicitors for tho Appellants; Messrs. T. 

L. Wilson 4" Go. 

Solicitors for the Respondents : Messrs. 
Rinket Fo^’dy Fori Sc Chester. 


MADRAS HIG-H COURT. 

0i7iL MiscfiOLvNBOJs Ap?E\t No. 233 

OP 1911. 

September 25, 1912. 

present-. —Mr. Jusbics Saudara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

KODI VENKATAPPA ROW—Appsdlvmt 

verstts 

BARNALA SURTANARAYANA ard 

OraSRS —RS3P0?JDI?34T3. 

Court-fee—Hedemption suit—Court Pees Act {VII of 
1370), s. 7 cl. 9 -‘Amourit claimed hy mortgagor. 

A suit merely to redeem a mortgage without pray¬ 
ing for any additional relief against the mortgagee 
must be held to fall under section 7, olause 9 of the. 
Court Fees Act. 
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Whoro a morttrf'Sfor also prays for tho payment 
to him of tho amount fouiui duo to him on takiu" 
accounts, after tho lUsoharffO of the moi'tfjapfo debt, ho 
should state tho amount so claimed and pay additional 
Court-fcos thereon. 

Appeal agraiiist the order of the Court of 
the Temporary Subordinate Judge of 
Vizagapatam in Appeal Suit No. 530 of 1909, 
dated the 8th April 1911, preferred against 
that of the Court of the Dietrict 
Munsif of Parvatipur, in Original Suit No. 

225 of 1909. 

Mr. V. Ramesam, for the Appellant. 

Messrs. P. Naraijanamurikv and B. Nara- 
simhaswaTa Parwo, for the Respondents. 

JUDGMENT. 

SuNDARA Aiyab, J.—This is an appeal against 
the order of the Subordinate Judge of 
Vizagapatam, returning a plaint for presenta¬ 
tion to the proper Court. The suit was for 
recovery of immoveable property held on the 
mortgage by defendants Nos. 1 to 8. The 
plaintiff also alleged in his plaint that he 
believed that the mortgage-debt had been 
discharged by tho usufruct of mortgaged pro. 
perty a few years before the date of tho 
plaint. He stated also what he believed to 
be the annual income from the property. 
In the prayer in the plaint, he asks for the 
recovery of possession and for an account 
being taken of the income of the property and 
for payment of whatever might be found to 
be due on the taking of the account. The 
plaintiff did not value his prayer for the 
recovery of money. He apparently proceed- 
ed on the view that no extra stamp duty 
was payable for recovering any surplus that 
might be found due from tho mortgagees. 
The District Munsif passed a decree for 
redemption and found that a sum of Rs. 1,207 
and odd was due to the mortgagees by the 
plaintiff. The defendants appealed claiming 
a much larger amount as due to them on the 
mortgage. After the appeal was presented, 
the plaintiff is alleged to have transferred 
his right in the property to the appellant 
before ns. Subseciaent to the date of the 
transfer, he entered into a compromise with 
the mortgagees agreeing that a sum of 
Rs. 4,000 was due on the mortgage. The 
appellant sought to be made a party to the 
appeal as transferee of the plaintiff’s rights. 
This application was opposed by both the 
plaintiff and the mortgagees but it was 
panted by the Appellate Court. The plain¬ 


tiff and the mortgagees sought to have a 
decree passed in terms of the compromise 
entered into between tliem. The Subordinate 
Judge refused to accede to this prayer on 
the ground that the plaintiff who entered 
into the compromise was, prior to it, alleged 
to have parted with his rights in the proper¬ 
ty. When the appeal came on for hearing, 
he held that the Munsif had no jurisdiction 
to try the suit. He proceeded on the allega¬ 
tion in the plaint as to the probable income 
of the property every year. We do not think 
he was justified in doing so. The plaintiff 
did not tie himself down to that allegation 
and he was, of course, not in a position to 
state what income was really realised during 
years when the mortgagees were in posses¬ 
sion. He merely asked for an account to be 
taken and for payment of whatever might 
be found to be due. If separate Court*fee 
was payable on any amount which the plain¬ 
tiff may claim from the defendants, then 
the proper course for the Subordinate Judge 
to pursue was to call upon the plaintiff to 
state what amount he claimed as due. It 
was, of course, open to the plaintiff to say 
that he could not determine what the amount 
would be, and to state what he believed to 
be an approximate figure. The figure so 
stated would determine the Oourt-fea payable 
and the question of jurisdiction. On the 
calculation made bylthe Subordinate Judge, 
he held that the suit would be beyond the 
jurisdiction of the District Munsif and 
followed the somewhat extraordinary course 
of returning the plaint to the plaintiff when 
it was alleged that he had no longer any 
rights in the property. The result is, the 
plaint is not before us now. In appeal 
before us, it is argued by Mr. Ramesam 
that in a suit for redemption, the mortgagor- 
plaintiff is not bound to pay Courb-fees 
separately on any amount which he might 
claim as payable bo him as the result of the 
accounts between the parties and he relies on 
Husatni Khanarti v. Husain Khan (1). This 
case seems to be in support of his conten¬ 
tion. Section 7, clause 9, of the Court Pees 
Act, according to its language, applies to 
suits to recover immoveable property mort¬ 
gaged. Recovery of possession is the only 
description contained in the clause. It is, 
therefore, doubtful whether it would ba 

Cl) 29 A. 471; A. W. N. (1907) 133; 4 A. L. J. 376. 
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right to hold that if there is any prayer for 
payment of money in addition to recovery of 
possession, that prayer need not be separately 
valued and Court-fee paid on the value put. 
The cases of Konna Paniker v. Karunakara (2) 
and BamaVarma Eija v. K'<icfar(3), relied on for 
the respondent, are not directly in point. In 
those cases, it was held that a jenmi in 
Malabar suing a Kanomdar for redemption 
should pay Court-fees on any rent that he 
might claim. In the judgments in the cases, 
it is stated that the plaintiff prayed not only 
for redemption but also for the recovery of 
rent. It has been held by the Court that a 
kanom mortgage in Malabar is not purely 
a mortgage but also a lease. It might, 
therefore, be said that redemption of a kanom 
mortgage does not include any claim for rent 
based on the transaction as a lease; while 
with regard to bare usufructuary mortgages, 
the plaintiff is entitled in a suit for redemp¬ 
tion to have an account taken between him 
and the mortgagee and the payment by the 
mortgagee of whatever might be found to 
be due to him on the taking of accounts. 
The language of the clause is, perhaps, more 
in favour of the respondent’s contention. 
It is, however, unnecessary to pronounce a 
definite opinion on this point. We have 
asked Mr. Ramesam, who appears for the 
transferee, to state whether he would claim 
moie than Rs. 1,500 as the approximate 
amount which will be found due on account 
being taken. He says “No.” The suit may, 
therefore, be held to be within the jurisdic¬ 
tion of the District Munsif. If the assign¬ 
ment is found to be valid, then Mr. 
Ramesam’s client is prepared to state the 
amount which he claims from the mortgagees 
and to pay Court-fees on that amount. If 
the assignment is found to be not valid, it 
would be impossible for the plaintiff, after 
admitting that a sum of Rs. 4,000 was due 
by him to the mortgagees, to make any claim 
f.>r money due by the mortgagees to him. 
We reverse the order of the Subordinate 
Judge and remand the appeal for disposal 
according to law. If he finds the assignment 
valid, he will call upon the appellant before 
us to state the amount which he claims as 
due from the defendants and levy Court-fees 
on that amount in the Court of first instance. 

The costs in this Court will abide the 
result. 

(2) 16 M. 328. (3) 16 M. 416. 


Sadasiva Iybb, J.— So far as section 7, 
clause 9, of the Court Pees Act is concerned 
it is worded thus: * In suits against the 

mortgagee for recovery of the property mort¬ 
gaged, according to the principal money 
expressed to be secured by the instrument 
of the mortgage.” It does not use the words 
for the recovery of tJi9 possession of the pro¬ 
perty mortgaged” but merely “for the 
recovery of the property mortgaged.” The 
marginal note in the Government of India 
Edition is to redeem.” In a suit by the 
mortgagor to redeem a simple mortgage, I 
think, it might be taken that the expression 
recovery of the property mortgaged” means 
the re-conveyance to the mortgagor of the 
interest which was vested in the mortgagee. 
In this view, all suits merely to redeem mort¬ 
gages, without praying for any additional 
relief against the mortgagee, must be held to 
come under section 7, clause 9 of the Court 
Pees Act. With these observations, I agree 
with my learned brother in the decree and 
order proposed by him. 

Order recersed. 


MADRAS HIGH COURT. 

OBiQtNAL Side Appeal No. 27 of 1910. 

October IS, 1912. 

Rresfini:—Sir Ralph Benson, Kt., Offg. Chief 
Justice, and Mr. Justice Napier. 

G. T. GILMORE—PLArwriFF—A ppellant 

versus 

STATE OF TRAVaNCORB — Defendant- 

Respondent. 

Cioil Procedure Code (Act of 1908),ss. 85, 87— 
Sovereign Prince or Ruling Chief, suit against^Oon^ 
sent of Oovernor.Qeneral in Council-^Private Intern- 
national LawSuit against Foreign State. 

A suit will not lie against a Sovereign Frinoe or 
Baling Chief without the consent of the Governor- 
General in Council. 

Q. sued the Travancore State or its Dewan 
as representing the State, for damages for wrong¬ 
ful dismissal from service: 

Held, that no such suit would lie, as the Civil 
Procedure Code made no provision for suits againsc 
a State apart from its Prince or Chief. Suoh a 
suit would also contravene the well established roles 
of Private International Law. 

Beer Chunder Hanikya v. Rag Coomar Noiodeep 
Chunder Deb Burmono, 9 0. 686j 12 0. L. B. 
465j Strousberg v. Repuhlie Costa Rica, 44 L. T. (n. S.) 

199} 29 W. B. I25j relied upon* 


INDIAN OASES. 


445 


Voi. xvii] 


BOUUIDI BiTTAN NAIDB V. BOMUIBI BURTANARATANA. 


Appeal from the order of the Hon^ble Hr. 
Juabice Wallis, daued lObh Aagasb 1910, ift 
the Ordinary Original Oivil Jurisdiotion of 
this Court in Sait No. 142 of 1910. 

Mr. K, Naratna BaOy for the Appellant. 

Mr. 0. P, Ramasami Atyar, for the Hea- 
pondent. 

JUDQ-MENT.—This is an appeal against 
the order of Wallis, J., on the original side 
dismissing the plaintiff's suit under rule 57, 
of the Original Side Rules, which provides 
that when the plaint discloses no reasonable 
cause of action or is vexatious, the Judge 
may strike out the plaint and dismiss the 
suit. 

The claim is to recover the sum of 
Rs. 94,000 from the State of Travancore, or 
Dewan of Travancore, as damages for wrong¬ 
ful dismissal from the service of that State. 

His Highness the Maharajah of Travancore 
is a “Sovereign Prince or Ruling Chief” 
within the meaning of sections 85 to 87 of 
the Code of Civil Procedure, and may not be 
sued in our Courts without the consent of 
the Governor*General in Council, which 
admittedly has not been given in this case. 

It is contended that the present suit is 
not against the Maharajah, but against the 
State of Travancore, or the Dewan as 
representing the State. 

We do not think that any such distinction 
can be drawn. 

The Code of Civil Procedure makes no 
provision for suits against such a State apart 
from its Prince or Chief, and we have not 
been referred to any precedent for such a 
suit. 

We are of opinion that no such suit will 
lie under the Code of Civil Procedure. Apart 
from ils provisions, it is clear that under the 
well established rules of Interuational Law, 
no such suit will lie. It is only necessary to 
refer to the cases of Beer Ohunder Manikya 
V. Raj Ooomar Nobodeep Ohunder Deb Burmono 
(1) and Strousherg v. Republie Costa 
Bica (2). 

We dismiss the appeal with costs. 

Appeal dismissed. 

(1) 9 C. 635; 12 C. L. R. 466. 

(2) 4i L. T. (n. 8.) 199; 29 W. B. 125. 


MADRAS HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 32 oif 1911. 

September 9, 1912 

Present: —Mr, Justice Wallis, Mr. Justice 
Sundara Aiyar and Mr. Justice 
Sadasiva Aiyar. 

BOMMIDI HAYYAN NAIDU— Appellant 

versus 

BOMMIDI SURYANARAYANA, minor, 

BT Gcardias BOMMIDI AMMANNA 

— Respondent. 

Ctud Procedure Code {Act V of 1909), s. 11— Land¬ 
lord and teiuint—Suit for rent Jor a certain fasli— 
Issue as to propriety of patta tendered—Adjudication 
-^Suhsequcnt suit for rent for another fasli —Issue as 
to extent of holding-~iies judicata— Madras Rent 
Recovery Act {VJII of 1865). 

Iq a suit by a landlord against a tenant for rent 
for a certain ^asii under the Madras Rent Recovery 
Act, the defendant pleaded that the pa/to tendered 
was not proper and that the extent of defendant’s 
jeroyati land had been very much overstated. Tho 
Court found that the terms of the patta did not con* 
tain any objectionable inatter and that tho patta was 
a proper one. In a suit for rent by the same plainbiH 
against the defendant for a subsequent fasli, the 
defendant pleaded that the extent of the laud re¬ 
ferred to in the patta was incorrect: 

Held, that the question of the extent of defendant’s 
holding was res judicata by reason of the decision in 
the previous suit as to the propriety of tho patta, as 
it was an available ground of attack in the previous 
suit, and the judgment in the previous suit must be 
taken to bo an adjudication that the terms of the 
patta were correct m every respect. 

Scope of section 11 of tho Civil Procedure Code, 
1908, and the doctrine of res judicata discussed. 
Case-law on the subject commented upon. 

Appsal under section 15 of the Letters 
Patent against the decree of Munro and 
Sankaran Nair, JJ., in Second Appeal No. 
640 of 1909, presented agaiust that 
of the District Cuurt of Gaujam in Appeal 
Suit No. 170 of 1901 (Original Suit No. 
861 of 1907 on the file of the Court of 
the District Muusif of Sumpeta). See 10 
Ind. Cas. 75. 

The Hon’ble Mr. T. F. Seshagiri Aiyar, for 
the Appellant. 

Dr. S. Swaminathen, for the Respondent. 

JUDGMENT. 

Wallis, J.—I agree with Munro, J., that 
the extent of the defendant’s holding under 
the plaintiff is res judicata by reason of the 
decision in Original Suit No. 430 of 1906. In 
that case, the present plaintiff who held 
a five years’ lease of the village from the 
registered landholders, sued the present 
defendant to recover rent for Faslis 1314 
and 1315, in the shape of rajabagam or land* 
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holder’s share of the prodace, of certain 
jeroi/ati lauds in the village iu the occupation 
of the defendant. To enable the plaintiff 
to succeed, it was necessary for him to 
show, under section 7 of the Rent Recovery 
Act, 1865, that he had tendered a proper 
patta to the defendant for each fasU, or that 
it had been agreed to dispense with the 
tender. Under section 4, the patfa had to 
contain the local description and extent 
of the laud. The plaintiff pleaded 
that he has tendered a proper patta 
for each fasli. The defendant denied the 
tenders and pleaded farther that the pittas 
alleged to have been tendered were not 
proper, instancing certain payments claimed. 
He pleaded further that “ the extent of 
the defendant’s jeroyati land (that is, of 
the land in respect of which the plaintiff 
claimed rent) has been very much overstated,” 
1 think that must be taken as referring to 
the extent in patta as well as to the extent 
in the plaint, which would merely reproduce 
it, and 1 think that the District Munsif who 
tried the case so understood it, as in his 
careful summary of the written statement 
he makes no express mention of the plea 
as to the extent of the land and evidently 
treats it as part of the plea that the pittas 
tendered were improper, and I think it was 
also covered by the issue whether the 
pattas so tendered are proper ” and by the 
terras of the judgment in that issue, which is 
as follows: “The terms of the pattas, Exhibit 
F, do not contain any objectionable matter.” 
If this view of the pleadings is correct, there 
is an end of the case, because the question of 
the extent of the defendant’s jeroyati holding 
was directly and substantially in issue in 
the previous suit and must be taken to 
have been heard and finally decided in 
the plaintiff’s favour, as such a decision is 
necessarily involved in the decree passed 
in the plaintiff’s favour, seeing that if the 
decision had been the other way, it would, 
under the Rent Recovery Act, have been 
fatal to his suit which must have been dis¬ 
missed on the ground that the patta was nob 
a proper one. 

In his judgraeub, Sankaran Nair, J., 
observes that a decree for rent does not 
necessarily involve the decision that a pro¬ 
per patta has been tendered, as the parties 
may dispense with them, bat whereas here 
tender of a proper patta is alleged on the 


one side and denied on the other and 
there is no suggestion that tender has been 
dispensed with, it seems to me that the 
decree for rent does involve the decision 
that a proper patta has been tendered. 

Apart from any question as to the terms 
of the patta, it seems to me that the extent 
of the defendant’s holding of jeroyati land 
in the village was a matter directly and 
snbstautially in issne in the suit, as it was 
in respect of this extent that the plaintiff 
was claiming rajabagam, or landholder's 
share of the produce, from the defendant ; 
and that it was necessary for him to prove 
this extent to enable a decree to be given 
in his favour, even if there had been no 
plea in the written statement, as there was, 
that the extent had been over-estimated. 
In these circumstances, I think the decision 
on the 6th issue that the plaintiff was 
entitled to the rajabagam claimed in the 
plaint necessarily involved a decision that 
the extent of the defendant’s jeroyati land 
in the village was as alleged in the plaint, 
because what he claimed was the raja- 
hagam of this extent, and that this point mast 
be taken to have been decided in the plain¬ 
tiff’s favour. 

In either view, the question of the extent 
of the defendant’s holding of jeroyati 
land in the village having bseu directly 
and substantially in issue and having 
been, as we mast take it, heard and 
determined because essential to the decision 
of the suit, cannot be raised again in 
the present sale for the rent of Fasli 
1316 by the defendant's setting up that he 
was all along in occupation of only 5 
acres of jeroyiti land in the village and 
not of the extent all along claimed by the 
plaintiff. 

Bat, even assuming that the propriety of 
the patta was not qaesbioned in the former 
salt on the ground that the extent of the 
laads was wroagly shown and that the 
extent was nob otherwise qaestioned by the 
defendant, I think that these being good 
grounds of defence to the suit might and 
ought to have been raised, and must 
be deemed to have been matters expressly 
and substantially in issue in the former 
suit by virtue of Explauatiou IV to seotion 
11 of the the Civil Proceedure Code. It 
seems to me that any ground of attack or 
defence which by virtue of the Explanation 
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is deemed to have been directly and sub¬ 
stantially in issue in a suit must also be 
deemed to have been heard and tinally 
decided adversely to the party who failed 
to raise it. The proposition that failure to 
raise grounds of attack or defence, which 
might and ought to have been raised, does not 
make such grounds ros jiuUcat i unless there is 
an express decision by the Court upon them, 
appears to me to be wholly untenable. Courts 
of Justice are not in the habit of deciding points 
not raised before them; and to say that the 
Explanation only takes effect when they 
happen to do so appears to me to defeat the 
policy of the section and to tender the Ex¬ 
planation senseless, as held by the Allahabad 
High Court in Sri Qopal v. Pirthi Singh (D, 
a decision confirmed on appeal in Sri Qop'il 
V. Pirthi Singh (’2) by their Lordships of the 
Judicial Committee, who thought it sufficient 
to say that the judgment of the High Court 
was clearly right and that the appeal on this 
point was unarguable. I do not, therefore, 
consider it necessary to refer to the earlier 
decisions of the Calcutta High Court on 
which Sankaran Nair, J., relied, and it is the 
more unuecesaary to do so as they are very 
fully examined in the judgment of Sundara 
Aiyar, J. The appeal must be allowed, the 
decrees of this Court and the lower Appellate 
Court reversed, and the case remanded to 
the District Judge for disposal according to 
law. Costs will abide the event. 

Sundara Aifar, J.—This is an appeal 
under section 15 of the Letters Patent aris¬ 
ing out of Second Appeal No. 640 of 1909.^ 
The original suit which led to the second 
appeal was instituted by a landlord for the 
recovery of rent from the defendanfs, his 
ryots, for the Fasli year 1316. According 
to the plaintiff’s case, the defendants were 
in possession of about 14 acres of jeroyati 
lands under him liable to pay waram or 
rent in kind. The Ist defendant, the 
undivided father of the 2Qd defendant, con¬ 
tended that he held only 5 acres of jeroyati 
lands and that he held in addition 10 acres 
of inam and 3 acres of cash rent paying lands 
and denied that any patta was tendered to him 
for the fasU in question as alleged by the 
plaintiff, The correctness of the patta 

#10 Tnd. Caa. 75. 

(1) 20 A. HO. 

(2) 24 A. 4295 4 Bom. L. E. 827} 6 0. W. N. 889{ 29 
I. A. 118 (P. 0.). 


alleged to have boon tondorod was uLo 
denied. Tfie 7th i.sHuo franiod by (Jio 
Muusif raisod the (luostioti “ wlietlior the 
alleged tendered pnttn was vuli<I and Innding 
on* the defendant.” The 8tli isHiio was 
whether the wliole of the 14 acres of land 
mentioned in the plaint is defendant’s 
jeroyati as alleged by tlie plaintiff, or only 
5 acres an J the rest inam and casli 

rent paying land as alleged by the defen¬ 
dants.” At the hearing, a further question 
was raised wliether the que.stion of the 
propriety of the p itla tendered was res jndi- 
cita in consequence of the deoi.sion of tho 

Court in Original Suit No. 430 of 1906, which 
related to a suit for rent instituted by the 
plaintiff against the defendants for Fasli 
1314. The District Munsif held that the 
matter was nob ra jwiicit.i because tlie 
points in dispute were not raised in the 
previous suit, these points bsiug the inclu¬ 
sion of inams and of money rent paying 
lands as warim paying land.s, and the 
erroneous description of the land^j for which 
the plaintiff is entitled to claim rent. On the 
merits he held that the patti tendered was 
not a proper one. He was of opinion that 
part of the lands included in the patta was 
inam and was wrongly claimed by the 
plaintiff as He did not decide the 

question whether cash rent and not rent iu 
kind was payable for part of the land. He 
apparently thought that the patta must be 
held to be incorrect in stating that waram 
was payable while cash rent was received 
till the end of Fasli 1313. The mistake 
complained of with regard to the description 
of the land was that the eastern boundary 
was described as the service inam of the 
defendant, while in the patta for Fastis 1313, 
1314, it was described merely as defendants’ 
inam. This was held by the Munsif to be 
improper although he did not decide the 
question whether the description of the 
boundary of the defendants’ land as service 
inam was in fact correct or nob. He dismiss¬ 
ed the plaintiff’s suit. His judgment was 
confirmed on appeal by the District Judge, 
who upheld the Munaif’s view on the question 
of res judicata. The Judge observed on the 
question of ^ the correctness of tho patta as 
follows;^— Appellant does not seriously argue 
that the was a proper one.” The plaintiff 
preferred a second appeal to this Court. The 
question argued in second appeal was that 
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t,he propriety of the patta wag res judicata by 
the iadgment in Original Sait No. 430 of 
190G. The appeal came on for hearing 
before Munro and Sankarau Nair, JJ. The 
learned Judges differed in their views; 
Munro, J., being of opinion that the plea of 
res judicata must be upheld, while Sankaran 
Nair, J., agreed with the opinion of the 
lower ^Courts that it should not be main¬ 
tained. In the result, the second appeal 
was dismissed in accordance with the pro¬ 
visions of section 98 (2) of the Civil Proce¬ 
dure Code. The present appeal is, therefore, 
substantially against the judgment of 
Sankaran Nair, J. In the previous suit, 
Original Suit No. 430 of 1906, the Ist issue 
was:—“Whether the plaintiff tendered paWas 
to the lat defendant for Faslis 1314 and 1315 
and whether the pattas tendered are proper.” 
The tender of patta was held to be proved. 
The finding on the question of its propriety 
was in these terms:—“The terms of the 
pattas, Exhibits E and F, do not contain any 
objectionable matter. I accordingly find the 
Ist issue in the afl&rmative.” In the written 
statement in that suit, marked as Exhibit 0 
in the present suit, paragraphs 8 and 9 took 
objections to the correctness of the patta. 
Paragraph 3 stated:—“The patios alleged 
to have been tendered are not proper. 
The terms in paragraph 3 of the plaint are 
not maynuol terms.” The terms referred to 
related apparently to the giving of firewood, 
the payment of interest and the amount of 
road cess payable by the ryot. Paragraph 9 
stated: The extent of defendants* jeroyati 

land has been very much over-estimated by 
the plaintiff.” So far as the written state¬ 
ment was concerned the details of the over¬ 
statement of the extent of the jeroyati land 
were not stated and no specific objection 
was taken to the statement that some portion 
of the lands was wrongly mentioned as liable 
to pay waram instead of cash rent. The 
objection in the present suit with regard to 
the description of the eastern boundary may 
be left out of account as it cannot be held 
to affect the plaintiff’s right to the land in 
question. It is immaterial whether the 
defendants* land which forms the eastern 
boundary was his service inam or an inam 
of a different character so far as the relations 
between the plaintiff and the defendants with 
regard to the plaint land are concerned. The 
District Mnnsif did not find that the des¬ 


cription of it as service inayrt was incorrect. 

It does not appear to what points the evi¬ 
dence let in by the parties in the previons 
suit related with respect to the correctness of 
the pitta, and the Munsif’s finding throws 
no further light as it is expressed in general 
words: ‘ The terms do not contain any ob¬ 
jectionable matter.” The appellant's con¬ 
tention is that the defendants, who set np 
that a proper patta had not been tendered 
were, bonnd to raise all objections that they 
could to the propriety of the pait i and that 
the judgment in the previous suit must be 
taken to be an adjudication that the terms of 
the patta were correct in every respect and 
that, therefore, they cannot raise any objection 
to the propriety of the patta in this suit which 
they might have failed to urge in the 
previous suit. Except iu the matter of the 
difference in the description of the eastern 
boundary which, in ray opinion, may be 
neglected., it is not stated that the terms of 
the tendered for Fasli 1316 were not 
similar to the patta for Fasli 1314, which 
was held to be a proper one in the previous 
suit. The District Munsif observes that the 
pitta in question was virtually the same as 
that which was tendered for Fasli 1314. 
The correctness of this statement is not 
seriously disputed. Munro, J , observes,— 
Had the issue iu the previous suit relating 
to the correctness of the patta been found 
in the negative, the plaintiff’s suit must 
have been dismissed. The finding in the 
previous suit that the pattas were proper, t.s., 
that they were such as the defendants were 
bound to accept, was a finding that the 
relationship of landlord and tenant subsisted 
between the plaintiff and the defendants in 
respect of the land entered in the pattas 
1 do not think that the defendants can again 
be allowed to put the plaintiff to proof of 
his title”. Sankaran Nair, J., held, having 
regard to the general language of the 
District Munsif’s finding in the previous 
suit, that there was no explicit adjudication 
there of the questions now raised, viz., 
whether a portion of the lands was inam or 
jeroyati and whether another portion was 
liable to pay cash rent or xoaram. The 
learned Judge was farther of opinion that 
as the suit related only to the rent for a . 
particular year {Fasli 1316), it did not neces¬ 
sarily require a decision as to the terms of the 
patta or the extent of the laud for which rent 
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was payable, and that those qaeatious are, 
therefore, not rcsjudicatt. 

The decision of the question depends on 
the interpretation to be placed on section 11 
of the Civil Prooedare Code which embodies 
the rale of res jutUcatt. According: to the 
section, the Court is forbidden to try “any 
suit or issue in which the matter directly 
and substantially in issuo has been directly 
and substantially in issue in a former suit 
between the same porbies”. The rule applies 
subject to the other provisions of the section 
not only to a suit tried before but to an issue 
decided in a prerious suit provided the 
matter directly and substantially in issue in 
the latter suit was raised in the previous suit 
or in a substantial and diraob issue in the 
previous suit. Explanation III laysdown,— 
“The matter above referred to must in the 
former suit have been alleged by one party 
and either denied or admitted expressly or 
impliedly by the other”. An implied denial 
is as effective as an express one. Explana* 
tioQ IV says:—“Any matter which might and 
ought to have been made ground of defence 
or attack in such former suit shall be deemed 
to have been a matter directly and sub¬ 
stantially in issue in such suit”. 

The appellant contends that with respect 
to any issue in the former suit, the parties 
were bound to put forward all grounds of 
attack or defence material for the decision 
of the issue and will be deemed to have 
done so even if they failed to do so in fact; 
that the propriety of the patia was directly 
and substantially in issue in the previous 
suit, and that both the plaintiff and the 
defendants were bound to put forward every 
matter involved in the question of the 
correctness of the pilta and that the decision 
that the patta was a proper one must be 
taken to be a decision that there was no 
valid objection of any sorb to it; and that 
the defendant cannot now be permitted to 
raise any matter relating to the propriety 
of the patta which he might have failed to 
raise before. I am of opinion that these 
contentions must be upheld. The learned 
Counsel for the respondent rested himself 
on the arguments contained in the judgment 
of Sankaran Nair, J., and did nob elucidate 
the points any further. It becomes, therefore, 
necessary to examine the arguments con¬ 
tained in the judgment of that learned 


Judge. He lays down the following pro¬ 
positions, as I understand his judgment:^ 

(1) The scope of the rule of res judicit i, 
as limited by the word ‘directly and substan¬ 
tially in issue* is not confined to the relief 
granted by the former suit or bo the pro¬ 
perty which was the subject-mattar therein. 

(2) The decision on a matter nob essential 
for the relief finally granted in the former 
case, or which did not form one of the 
grounds for the decision itself, cannot be 
said to have been directly and substantially 
la issue; but, where the decision on a 
qaestion was essential to the relief granted 
or the decree passed, or where it formed the 
ground-work of the! decision, then the 
matter must be deemed to have been directly 
and substantially in issue in the suit. 

The difference between issues ‘collateral* 
and ‘direct’ depends upon whether it was 
possible to pass the decree without any 
finding upon the particular issue. 

(3) IVibh regard to the relief granted in 
a suit, the decree may render it necessary 
to imply a decision on a question not 
expressly decided, bub with regard to issues, 
no implication is necessary, bub we oaghb 
to have a clear decision to create a bar. (The 
application of the latter part of the rule 
would, of course, be to cises where the subject- 
matter of the two suits is different.) 

(4) Explanation IV does not dispense 
with the necessity of finding upon a matter 
which might and ought to have been made 
a ground of defence or attack in the former 
suit unless that matter must be taken to 
have been involved in the actual decree 
passed in the case. 

(5) It is not enough to make the matter 
of an issue res judicata that the decision of 
it in a different manner would be inconsis¬ 
tent with the decree in the previous case 
as such deberminalion would nob affect the 
actual decree passed in that case for the rent 
for Fasli 1314. 

(6) A decree for rent does not necessarily 
involve the decision that a proper patta has 
been tendered. 

If, therefore, as a fact, that question was 
not decided in the previous suit, we are not 
bound to imply that it was so decided. 

Now, section 11 of the Civil Procedure 
Code requires that the matter or issue should 
have bsen heard and finally decided by such 
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Court. It does not say that it should have 
been decided in explicit terms. It cannot be 
doubted that if an adjudication on a matter 
is necessarily involved in the decision in a 
prior suit, the section must be understood to 
lay down that it must be taken to have been 
heard and hnally decided. Sankaran Nair, 
J., admits that the principle of an implied 
decision must be adopted so far as whatever 
is required by decree in the previous 
suit is concerned. Bat he lays down that 
it is not applicable with regard to issues. 
He does not say how then the judgment 
in a suit is to be understood. No such dis¬ 
tinction is warranted by the language of 
the section. The suit and an issue put 
forward for trial in the second suit are 
treated on exactly the same footing in the 
section, and the test of res judicata with 
regard to each is whether the matter 
directly and substantially in issue in the 
latter suit was the matter directly and 
substantially in issue in the suit or in an 
issue in the earlier suit. The word “issue” 
in the expression “suit or issue” must be 
distinguished from the use of the words “in 
issue” in the expression “the matter directly 
and substantially in issue.” The latter 
expression, as already stated, is made ap- 
plioable to both the latter suit and au 
issue raised in it. “Directly and sub¬ 
stantially in issue” obviously means “directly 
and substantially in question, which would 
include everything necessarily involved,” 
whether that expression is applied to the 
suit itself or an issue in it. This has to 
be borne in mind in interpreting Explana- 
tion IV also. It speaks of ”any matter 
which might and ought to have been made 
ground of defence or attack in the former 
suit.” The phrase "matter directly and 
substantially in issue” in the principal 
clause of the section is spoken of with 
reference to both suit and issue. Clearly, 
therefore, what ought to have been made 
ground of defence or attack with respect 
to any issue in the earlier suit must be 
taken to have been a matter directly and 
substantially in issue therein when the 
question is whether an issue in the earlier 
suit can be tried again in the latter suit. 
Again, in deciding whether any matter is 
res judicata, the question is, what is neces¬ 
sarily involved in the actual judgment of 
the Court in the earlier suit, not wh^fc 


relief was granted by the decree, because it 
is the matter decided (expressly or by 
necessary implication) that becomes res 
judicata. It is desirable to illustrate by a 
concrete example. Suppose a suit is institut¬ 
ed for one of the instalments payable ao* 
cording to the terms of a bond. The 
defendant denies its genuineness and pleads 
also absence of consideration, and issues are 
framed on both points. The Court passes 
a decree for the instalment but records no 
explicit finding on either of the issues. A 
suit is subsequently instituted in the same 
Court for a second instalment and the 
defendant raises the same pleas as in the 
earlier suit. The subject-matter of the 
two suits is not the same and the dismissal 
of the second suit would not affect the 
actual decree passed in the earlier suit. 
Can it be conteuded that the issues may be 
tried again in the second suit ? According 
to the learned Judge, apparently, they 
should be tried again. The executant of 
the bond, according to him, though he 
cauDot seek to recover back the amount 
decreed against him in the earlier suit, 
may resist the second suit for the later 
instalment. The difference between issues 
collateral’ and 'direct,* according to the 
learned Judge, depends upon “whether it 
was possible to pass the decree without 
any finding upon the particular issue.*’ I 
am unable to accept bis position that 
thongh a finding might be necessary to pass 
the judgment in the previous suit, the 
issues should not be taken to have been 
decided (unless explicitly decided) if the 
result of the second suit would not be to 
re-open the actual decree in the previous 
suit. The result of such a position would 
be that the same issues may be re-opened 
again and again in the same Court though 
such re-opening would be inconsistent with 
the decree and judgment in every one of the 
previous suits. According to the learned 
Judge, such iuconsisteucy is immaterial. The 
decision of the Privy Oonncil in Amanit 
Btbi V. Imdad Hosain (3) is referred to in 
support of this position. There were two 
earlier proceedings ; one a suit to establish 
a sub-proprietary right as against a taluqdar, 
the other, a proceeding to recover the 
same property from the taluqdar under the 

(3) 15 I. A. 106i 16 C. 800, 
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terms of a certain Revenue Circular on re* 
paying to the taluqiar the arrears of 
revenue which he had paid to the Govern¬ 
ment. The third proceeding:, in which the 
plea of re5 oudiC‘iti was raised, was a suit 
to redeem a mortgrage granted by the 
person who was plaintiff in the earlier pro- 
oaeding. The Privy Council held that the 
third suit was not barred as res juUciti 
because the cause of action was different 
Their Lordships held that the cause of 
action to establish a sub-proprietary right 
was obviously different from that in a suit 
for redemption, though the property sought 
to be recovered was the same. The ques¬ 
tion in issue, said their Lordships, was 
quite different in the two suits; and they 
interpreted the provisions in section 7 of 
Act VIII of 1859, which enacted that 
' every suit shall include the whole of the 
claim arising out of the cause of action, 
as not requiring that every suit shall 
include every cause of action or every claim 
which the party has, but only that every 
suit should include the whole of the claim 
arising out of the action on which the 
suit is brought.” It is now a well es¬ 
tablished proposition that, though the 
subject-matter of the litigation and the 
relief claimed may be the same, different 
suits may be maintained by a plaintiff if 
the cause of action in each suit be different. 
There were two stages in the secaod of the 
earlier proceedings. The first originated in 
an application by the plaintiff under a 
Ravenue Circular tj recivsr the property. 
The Settlement Officer who made the in¬ 
quiry found that the plaintiff had convey¬ 
ed the property to the taluqiar by a con¬ 
ditional sale which had become absolute 
iu 1853, and that the plaintiff was farther 
nob eubibled to recover the property as he 
had not re paid to the taluqdar certain 
arrears of revenue paid by the latter which 
he was bound to re-pay before claiming to 
recover the property. Their Lordships held 
that this order under the Special Circular 
could not be treated as judicial proceedings 
at all. The plaintiff thea had recourse to 
fresh proceedings on the ground that the 
payment of arrears by the taluqdar must 
be treated as having been made on his 
account. The Settlement Officer then again 
decided that the property had been trans¬ 
ferred to the taluqdar by a conditional sale 


of the year 1853 which had become ab¬ 
solute. Their Lordships held that the 
question In those fresh proceedings must be 
taken to have been merely ‘whether the 
plaintiff was entitled to recover the pro¬ 
perty which had been transferred by the 
Government to the taluqdar on re-paying to 
the taluqdar the arrears of revenue which 
he had paid to Government,” that being, 
according to their Lordships, the cause of 
action on which the plaintiff then claimed 
to recover. The matter in issue in the 
suit before their Lordships, they said, was 
“the respondent’s right to redemption 
under the mortgage deed of 1854.” Their 
Lordships then observed: It may be diffi¬ 

cult to reconcile the position of the ialuq- 
dar as mortgagee in 1854 with his position 
as absolute owner in 1853 under purchase 
from the mortgagor. But, if it be establish¬ 
ed that the respondent was a mortgagor in 
1854 with the right of redemption, why 
should he be barred merely because at an 
earlier date he may have had no right to 
the property at all ?” This is the passage 
relied on by the learned Judge for the 
proposition that the decision of an issue in 
the earlier suit inconsistent with an issue in 
the later suit will not make the suit or 
issue in the later suit res judicata. I can 
find no such proposition laid down by the 
Pi ivy Council. They did n-)t regard the 
later suit as inconsistent with the decision 
in the former suit that there was a condi¬ 
tional mortgage of 1853 which, if it was in 
operation, had become absolute in 1853. 
Proceeding on the basis that the conditional 
mortgage had been established to bs true, if 
the taluqiar chose to taka a mortgage in 
1854 from the plaintiff and his subsequent 
holding was under that mortgage, their 
Lordships held that the mortgage of 1854 
would furnish the plaintiff with a fresh 
cause of action, and a plaintiff need not 
combine in the same suit all his causes of 
action, though both suits might be for the 
recovery of the same property. They did 
not say that in the later suit the execution 
of the conditional sale of 1853 or its having 
become absolute coUd be denied. The 
observation that it may be difficult to 
reconcile the position of the talukdir as 
mortgagee iu 1854 with his position as 
absolute owner in 1853 under a purchase 
from the mortgagor, meant no mor^ than 



452 


INDIAN OASES. 


BOMSJIDI HAYYAN NAIDU V. BOMMIDI SDBTANAftATAKA. 


[1912 


that it might appear to be improbable that 
a person who was absolute owner in 1553 
would take a mortgage in 1854; bat a 
mortgagee eannot deny the title of hie 
mortgagor, and if the talukdar chose to take 
a mortgage from the plaintiff in 1854, he 
could not say that the plaintiflf did not 
obtain a fresh canse of action for redemption 
of that mortgage. On the other hand, in 
Pahnhoan SzngU v. Mahtraja MahesJiur 
Buksh Singh Bahadur (4), the Privy Council 
applied the rule of an implied decision of 
an issue by a former adjudication although 
the property in the two suits was different. 
The learned Judge seems to have been 
under the impression that in that case the 
decree in the later suit would re-opeu the 
decree in the earlier suit, but that was not 
the case, as the property in dispute in the 
two suits was different. It is, of course, 
necessary that in order that an issue may be 
res judicata, the decision in the former suit 
must necessarily involve an adjudication in 
a particular ^ay on the issue raised in the 
later suit and its adjudication in a contrary 
way in the later suit must be inconsistent 
with the adjudication which must be implied 
in the earlier suit. In one part of his 
judgment, the learned Judge observes that 
where the decision on a question was essential 
to the relief granted, or where it formed the 
ground-work of the decision, then the matter 
must be deemed to have been directly and 
substantially in issue in the suit, but he 
afterwards restricts the scope of the second 
test to cases where the question was explicit¬ 
ly decided. For this restriction, I can find no 
warrant either in principle or in the 
language of the section. 

The statement that a decision on a matter 
not essential for the relief finally granted 
cannot be said to have been directly and 
substantially in issue is unworkable in 
practice, where a suit is dismissed without 
any relief being granted. The test should 
really be whether the matter was essential 
tor the decision in the earlier suit, not for 
the relief granted. The decision of a Court 
proceeds on the matters put in contest by 
the parties and its adjudication cannot be 
understood without regard to the aotual 
contest. It is impossible to understand it 
merely with regard to the decree. Suppose 

(4) 12 B. L. R. 391; 18 W. R. 182 (P. CJ. 


a suit for an instalment on a bond is 
dismissed, the defendant’s plea being that 
the bond is not genuine and that it is not 
supported by any consideration. The Court 
does not record any explicit findings on 
these points, either of which would lead to 
the dismissal of the suit. Suppose the 
plaintiff afterwards institutes a suit for 
another instalment and the defendant raises 
the same pleas. Can the plaintiff be per- 
minted to say that the points should be 
tried again and he should be given a decree 
if both points are found in his favour? 
Sankaran Nair, J., concedes that the 

. — e f may be taken to 

involve the decision of whatever point is 
necessary to support the decree. But what 
points are to be taken as involved in the 
decree in the instance just put ? How is 
it possible to decide a question of res 
judicata by a consideration of the relief 
alone which is granted and without a con¬ 
sideration of the judgment in the case, and 
how is it possible to understand what the 
Court decides in the judgment without 
seeing what the contest between the parties 
was ? The result of doing so would be to 
confine the doctrine of res judicata to the 
scope of the rule transit in rem judicatum 
(except where a matter directly and sub¬ 
stantially in issue has been explicitly decided 
by the jndgment in a former suit). Snppose, 
in the illustration already put of a defendant 
denying both the genaineness and considera¬ 
tion of an instalment-bond, the defendant in 
the second case admits the genuineness of 
the bond, but denies only the passing of 
consideration for it. If it is open to the 
Court in the later suit to proceed on the 
footing of the genuineness of the bond, the 
qnestion would arise whether the matter as 
to consideration is res judicata by the former 
judgment As no explicit findings on the 
points in contest were recorded in the 
judgment, the decision might have proceeded 
either on the ground that the bond was not 
genuine or that it was not supported by 
consideration, or on both grounds. It might 
be proper in such a case to hold that the 
previous judgment did not necessarily imply 
a decision on the question of consideration. 
Certainty is essential for the application of the 
rule of res judicata, and the Court would not 
prevent the re-agitation of a matter where it is 
pot certain that the previous deoision proceed* 
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ed on n parti<mlar ground. See Vythilinga 
Muddhar v. Rtimaohendni Naicker (5). If 
a auifc for an instalment is dismissed for 
default, no matter would be r$s judicitd 
in a claim for another instalment. If 
it is decreed ex pirte, the genuineness of 
the bond and all questions as to its 
enforceability, so far as to justify a decree 
for the iustalmeut, would be res judicita in a 
suit for another instalment. The learned 
Judge apparently proceeds on the view that 
for some reason the scope of the rule of res 
judic-Ha with regard to issues should be 
resticbed as far as possible and refers to the 
opinion of Stuart, C. J., in Babulal v. Ishrt 
Fursad Naraiti Singh (6) and Xuhammad 
Ismail V. Ghattar Singh (7), who regretted 
the application in thi.s country of the 
principle of res judic'rta to the trial of issues, 
and not merely to the subject-matter in 
previous suits. It is necessary to consider 
whether there are good grounds for such re¬ 
gret. The rule was well established by the 
decisions of the Privy Council. See Krishni 
Behari Roy v. Bumoaree Lall Roy (8); 
Pahlumn Singh 7. Maharaja Muheshur Bu\sh 
Singh Bahadur (4); Soorjomonee Dayee v. 
Suddanund Mohapatter (9); Pittapur Raja v. 
Buchi Sitayya (10), Section 13 of Act X of 
1877 and section 11 of the present Code made 
the expression “matter directly and substan¬ 
tially in issue” applicable both to ‘suit* and 
an issue in a suit,’ 

The learned Judge holds that the proper 
terms of the patta to be tendered by the land¬ 
holder to the ryot could not be regarded as 
having necessarily been directly and sub¬ 
stantially in issue in a suit for rent. Two 
decisions of the Privy Council are referred to 
in support of this position. The first of them 
is Misir Raghobardial v. Sheo Baksh Singh 
(11). In that case the plaintiff had pre¬ 
viously instituted a suit for Rs. 1,665, the 
balance of interest due on a bond for 
Rs. 12,000 in a Court nob competent to try 
suits exceeding Rs. 5,000 in value. The de¬ 
fendant had pleaded that the bond was 

(5) 14 M. L, J. 379. 

C6) 2 A. 582. 

(7; 4 A. 69; A. W. N. (1881) 116. 

(8) 2 I. A. 283; 1 C. 144; 25 W. R. 1. 

(9) 12 B. L. R. 301; 20 W. R. 377; I. A. Sup, 
Vol. 212. 

(10) 8 M. 219. 

(11) 9 C. 439; 12 C. h. R. 520; 9 I. A. 197. 


supported by consideration only to the extent 
of Rs. 4,790, and that the amonnt already 
paid by him for interest exceeded the in¬ 
terest due on the actual consideration that 
had passed. The defendant’s plea was up¬ 
held. The plaintiff, subsequently instituted 
a suit for the principal and interest due on 
the bond in a Court competent to try a suit 
of that value. The question was, whether 
the decision in the previous suit as to the 
amount of consideration that had passed 
for the bond was res judicata in the subse¬ 
quent suit. Their Lordships held that it 
was not. The point was decided on the 
ground that the Court that decided the pre¬ 
vious suit was incompetent to try the later 
suit for principal and interest. The rule as 
to the necessity for the Court trying the 
previous suit having concurrent jurisdiction 
to try the later suit had also been laid down 
by the decisions of the Privy Council under 
Act VIII of 1859, although the language of 
section 2 of that Act did not in terms refer 
to that requisite. Sir Richard Couch, in 
pointing out that the rule, already applied by 
the Privy Council while Act VIII of 1859 
was in force, was embodied in explicit terms 
in Act X of 1877, went on to observe that 
the issue as to consideration “was a ‘col¬ 
lateral’ rather than a ‘direct’ issue in the 
suit.” He said:—-“The plaintiff might have 
succeeded without having a finding upon it 
if he had proved an admission by the de¬ 
fendant that the sum claimed was due for 
interest, or had shown that the Rs. 2,475, 
(the sum alleged to have been paid for in¬ 
terest) bad been expressly paid on account 
of the larger sura which he said the defend¬ 
ant owed for interest.” This is immediately 
followed by the sentence:—“If the decision of 
the Assistant Commissioner is conclusive, he 
will, although he could not have tried the 
question in a suit on the bond, have bound 
the plaintiff as effectually as if he had juris¬ 
diction to try that suit. Their Lordships 
think that this was not intended and that 
by Court of competent jurisdiction Act X 
of 1877, means a Court which has jurisdic¬ 
tion over the matter in the subsequent suit 
in which the decision is used as conclusive, 
or, in other words, a Court of concurrent 
jurisdiction,” It is clear to my mind that 
his Lordship in making the observation 
contained in the previous sentence was only 
dealing with the question of the necessity of 
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concurreub jurlsdictioo in the Court which 
tried the earlier suit, and he used ihs 
expression collateral’ in the sense of not 
referring to the subject-matter of the previous 
suit’ and that he did not mean that it was not 
necessary for the decision of the suit on the 
issues raised between the parties on the 
pleadings in the case. The observation was 
made with reference to the principle that 
the judgment of a Court not having jurisdic¬ 
tion to try the later suit would not be res 
judicata on any issue in the earlier suit, but 
only with respect to the actual subject-matter 
of the previous suit. In Bun Bahadur Singh 
V. Lurho Koer (12) the decision in Misir 
Baghobordial v. Sheo Baksh Singh (11) was 
treated as an authority only on the question 
that the adjudication of a Court not having 
concurrent jurisdiction with that trying the 
later suit would not make the decision of an 
issue res Both Misir Bnghohardinl 

V. Shco Baksh Singh (11) and Run Bahadur 
Singh v. Lucho Koer (12), on the other hand, 
proceed on the assumption that if there had 
been concurrence of jurisdiction in the two 
Courts, the finding on an issue in the earlier 
suit would have given rise to a successful plea 
oi res ludicata. It would appear that in the 
Duchess o/If in^?5fo«'ecase(ld),which was refer¬ 
red to by Sir Richard Couch in the judgment 
in Misir Bagho Bardial v. Sheobaksh Singh 
(11),the expression direct issue’ as opposed to 
a ^collateral* one was used in the sense of an 
issue directly determining the subject-matter 
of the previous proceedings and not in the 
sense in which it is obviously used in the 
Indian statute. There is, in my opinion, no 
foundation at all for making a distinction 
between an explicit decision and an implied 
decision of an issue in the application of the 
doctrine of res judicata, provided the matter 
raised in i he issue was directly and substantial¬ 
ly in issue in the earlier suit. If the decision 
was not sufficiently explicit, that would, no 
doubt, furnish the party affected by it in the 
earlier suit a good ground for appeal against 
the decision just as any other error or imper¬ 
fection would do, but the defect in the finding 
is not one that can be collaterally attacked in 
the later suit. The same observation would 
apply even if an issue regarding a matter 
directly and substantially in issue in theformer 

suit was not clearly raised or not raised at all, 

( 12 ) 11 c. 301} 12 I. A. 23. 

(13) 2 Smith’s L. C. 778. 


provided the matter is sneh that it must be 
taken to have been decided in the earlier snit, 
that is, provided the judgment would not 
be sustainable unless the matter be taken to 
have been decided. Mr. Justice Sankaran 
Nair holds that Explanation IV, which states 
that “any matter which might and ought to 
have been made ground of defence or attack 
in such former suit shall be deemed to have 
been a matter directly and substantially in 
issue in such suit,” does not qualify the state¬ 
ment in the principal clause that the matter 
in issue should have been heard and finally 
decided by such Court. It is, of course, true 
that the matter should have been decided in 
contemplation of law but if, as the learned 
Judge concedes, it is sufficient if the 
matter must be taken to have been de¬ 
cided by necessary implication so far as 
the subject-matter of the suit and any¬ 
thing involved in the decree itself are 
concerned, what reason is there for putting 
a different cocstruction on the same words 
as applied to the decision of an issue ? And, 
in so far as what is involved in the decree is 
concerned, any matter which might and 
ought to have been made ground of defence 
or attack must be taken to have been decid¬ 
ed, there is, in my opinion, equally no reason 
for not applying the same principle with 
respect to a matter directly and substan¬ 
tially in issue in an issue in the previous 
suit. As I have already observed, the 
language of Explanation IV is equally 
applicable both to the previous suit itself 
and to an issue in the suit. What use is 
there in enacting that what ought to have 
been made ground of defence or attack in 
the former suit shall be deemed to have 
been a matter directly and substantially 
in issue in that suit, if the matter is not 
also to be taken to have been decided in 
the previous snit ? What was not made 
ground of defence or attack could not have 
been expressly decided. The Explanation 
would, therefore, be objectless if a decision 
also is not to be implied and made the 
ground of estoppel with respect to what 
is impliedly to be regarded as having been 
directly and substantially in issne. At 
any rate, the logical result of the respond- 
ent*s position must be to make an explicit 
decision equally necessary with respect to 
a ground of attack or defence not having 
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been urged wit.li regard to a matter involved 
in the deoree itself in the previous salt. 
The learned badge’s position is, no doubt, 
supported by several deoisions in the Calcutta 
High Court [ Kailash Mondul v. Barocia 
Sundari D«rsi(14i); Woomosh Ohauira Maibia 
V. Barada Das Maitra (15)] but, in my opi¬ 
nion, these decisions are absolutely unsupport- 
able and quite incousistent with the deci¬ 
sions of the Privy Council in Tahalwan Singh 
V, Afd/iamjrt Muheshur Buksh Singh Bahadur 
(4) and Mahomed Ibrahim Hosiain Khan 
V. Ambika Prashad Singh (16), even if the 
decision of the same tribunal in Sri Oopal 
V, Pirthi Singh (2) could be distinguished, 
as stated by Sankaran Nair, J., on the 
ground that the implication of a decision on 
an issue, which ought to have been raised 
in the previous suit, was justifiable in that 
case as the decree passed in the earlier 
suit would itself be affected otherwise. The 
Calcutta High Court, however, did not 
consider Sri Gopal v. Pirthi Singh (2) 
distinguishable on that ground. Mr. Justice 
Gurudas Banerjee, who was a party to the 
decision in Kailash Mo)idal v. Barodi Suniari 
Dasi (14), observed, in Rajendra Nath Ghose 
V. Tarangini Dasi (17), that the position 
adopted by him in the previous case would 
require to be re-considered in consequence 
of the decision in Sri Gopal v. Pirthi Singh 
(2). The same view was taken by the Cal¬ 
cutta High Court in Kailash Ghanlra 
Mandal v. Ram Narain Qiri (18); Jamadar 
Singh v. Serajuddin Ahmed Ohowihuri (19) 
and Mohim Ghauira Sarkar v. Anil Binihu 
Adhikaru (20), although Jamadar Sinjh v. 
Sc.rajuddin Ahmed Ghowdhuri (19) might 
be explicable if the distinction adopted by 
Sankaran Nair, J , be correct. This Court 
also has held that a ground of attack or 
defence, which a party omitted to bring 
forward in an earlier suit, must be taken to 

have been decided in the suit. See Arnnacha* 
lam Ohettyy.Meyyappii Ohettyi'2.l)iMasilamani 

(14) 24 0. 711; 1 C. W. N. 565. 

(15) 28 C. 17. 

(10) 3d C. 627;U1 M.L.T. 265;(1912)1 M. W. N. 367; 
9 A. L. J. 332; 14 Bom. L. U. 280; 16 C. W. N. 503; 15 
0 L J. 411; 22 M. L. J. 463; 14 lud. Cas. 496. 

■ (17) 1 C. L.J. 248. 

(18) 4 C. L. J. 211. 

(19) 35 0. 979; 8 C, L. J. 82j 12 C. W. N. 862. 

(20) 13C.W. N. 513; 0 0., L. J. 352; 6 U. L. T. 
247; 1 Ind. Cas. 66. 

(21) 21 M. 91 at p. 99. 


Pitlai V. Tiruvengadam PiWai(22). The point 
seems to me to be so obviously clear that it 
does not deserve further consideration. 

According to the respondent’s argument, 
aUhougii a matter not necessary to sustain 
the actual decree in an earlier suit will not be 
rci judic\ta in a later suit if the decision on it 
is only by way of implication, yet it would be 
res judtcaia if it expressly decided it. That 
an express decision would constitute an 
estoppel was regarded by Sankaran Nair, J., 
as ccnclnded by the decision of the Ptivy 
Council in Pittapur Baja v. Buchi SitayyaiXO)^ 
to which might be added several other rulings. 
[See Qobind Ghunder Koondoo v. Taruck 
Ghunder Bose (23); Soorjomonea Dayee v. 
Sudianund Mohapatter (19); Krishna Behari 
Roy V. Broieswari Ckowdranee (8)]. But the 
test laid down in these cases was not whether 
the decieion was explicit but whether the 
issue was one on which the judgment in the 
previous suit was based, quite apart from the 
question whether the decree itself would be 
affected by the matter being re-opened in the 
later suit. If the judgment was not based ou 
the issue, then the decision of the issue, 
whether express or implied, cannot constitute 
the matter res Judicata in the later suit. 

These are the general principles which, in 
my opinion, must guide the Court in deter¬ 
mining whether the question of the correctness 
of the patta is res ludicata by the decision in 
the previous suit for the rent of Fash 1314. 
The point is, was the question of the propriety 
of the pa^(a directly in issue in the previous suit 
and was it decided expressly or by implication ? 
In my opinion, the question whether a deoree 
for rent involves a decision that a proper patta 
had bsen tendered is one which must ba 
decided with reference to the facts of each 
case. It is perfectly true, as pointed out by 
Sankaran Nair, J., that the tender of a patta 
is not essential to a landlord to recover rent and 
that the parties may dispense with it. It may 
be right to go farther and say that a ryot may, 
if he chose, not insist on the tender of a proper 
patta before he pays rent for any particular 
year and that this will nob affect his right to 
require a proper patta in any subsequent year 
and resisting a suit for rent on the ground 
that a proper patta has not been tendered. 
It may be open, therefore, to a defendant to 
raise no plea at all about the correctness of a 

patta in a suit instituted for the rent of a 

(22) 31 M, 386. (23) 3 C. 145; 1 C. L. R. 35. 
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particalar year; this may not estop him from 
resistinff a subsequent suit torrent for another 
year on the ground that the pitta alleged to 
be tendered is not correct. This may possibly 
apply even in cases where the plaintiff alleged 
iu tlie earlier suit that he tendered a pitta 
containing proper terms. But the effect of a 
decision depends iu large measure on the actual 
contest between the parties. A party may 
not be bound to raise a particalar plea, but 
if he does raise a plea, which would be an 
effective answer to the suit, then thesame plea 
cannot be raised again in a later suit between 
him and hi.s opponent. It may be that the 
actual decree alone in the previous suit, with 
respect to its subject-matter would not lead to 
an implication of the dec sion of a particular 
matter, but if the matter, is put ia contest and 
the result of the contest would be that the 
judgment in the case must depend on the de¬ 
cision of the matter, then it is clear to my mind 
that the decision would constitute it res 
judicata^ in a subsequent suit and it is abso¬ 
lutely immaterial whether the decision be 

it is open to 

the parties to show that the contest on any 
matter was subsequently waived or that the 
Court refused to decide the matter, but if 
neither of these events took place, a decision 
by the Court oi the matter must necessarily 
be implied if it was not expressly decided. In 
the case before us, we have a decree for rent. 
It IS said this did not necessarily require a 
decision as to the terms of the patti or the 
extent of the land for which the rent was 
decreed. Is this correct, when the terms of 
the patta or the specification of the extent of 
the land were impugned? When these 
questions were raised by the defendant, could 

T . judgment for rent in the 

plaintiff s favour without determining them? 
The learned Judge seems to proceed on the 
footing that the question what is necessary 
to be decided m a suit is to be settled without 

defendant. 

With all deference, th is seems to be an altoge- 
ther indefeDsible position. 

In Pahaltvan Singh v. Maharaja Muheskur 
Buksh Singh Bihadur (4), a suit was 
instituted in the Shahabad Court for recover- 
ing certain land as an accretion to the estate 
oUhe plaintiff in that suit in the District 
of bhahabad. The defendant in the suit 
claimed the land as an accretion to his own 
estate in the District of Qhazipur. The 


Courts decided that the land was an accretion 
to the plaintiff’s estate in Shahabad and nob 
to the defendant’s estate in Ghazipur. The 
defendant subsequently instituted a suit 
in the Ghazipur Court for the land to which 
the subject of the former suit was found to be 
an accretion. The Privy Council held that 
the finding in the earlier suit necessarily 
decided that the land claimed by the plaintiff 
in the later suit was in the District 
of Shahabad and that the Court of Ghazipur 
had no jurisdiction. It will be noted that 
the property in the two suits was different. 
Any plea as to the District, in which 
the property in the later suit was situated, 
was not a necessary one, the immediate 
question in the earlier suit being merely 
whether the land was an accretiou to the 
property of the plaintiff or of the defendant 
in the suit; but the parties went to trial on the 
question whether the land was an accretion 
to the plaintiff’s estate in Shahabad or the 
defendant’s estate in Ghazipur and the issue 
which arose on their contest was regarded 
as determining the question in which 
district the property in dispute in the later 
suit was situate. Their L')rd8hips observed: 

Now, no doubt, it might be possible to 
suppose cases in which the decision as to the 
accretion might not necessarily be a deci¬ 
sion that the land to which it was accreted 
was within the local jurisdction of the 
Court which had dealt with it. Bub all 
these questions must be tried with respect to 
the subject-mattter in the particular suit; 
and it seems to their Lordships impossible, 
in construing the section with reference to 
what was in issue iu the former suit, to 
come to any other conclusion than that the 
decision did, by necessary implication, find 
that the green land was within the settled 
estate of the Maharaja in Shahabad. He 
came as plaintiff into Court: he claimed the 
whole of the land as au accretion to his 
settled estate in Shahabad. From the 
map and the evidence it is obvious that, if 
an accretion to his land, it could be an 
accretion to nothing but the green land. 
The accretion was found to be an accretion 
to his land in the settled estate of Shah- 
abad, and that proposition necessarily implied 
that the green land was a part of the settled 
estate of Shahabad.” 

In Soorjomonee Dayee v. Suddanund Mo? 
hapatter (9), the Privy Council held that if 
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the right to certain property is contested on a 
ground eqaiiUy applicable to that and other 
property, then the decision of the matter 
viiW he res judicata not only with regard to 
that property but with regard to all other 
property embraced by the ground on which 
the contest is based, and that the pleadings 
must be referred to to decide what matter 
was contested between the parties. Their 
Lordships observe: *“ In their Lordship’s 
opinion, the effect of the pleadings is that 
the plaintiff sought, inter alia, to set aside 
the Will on the ground tiiat the testator had 
nob the power to make any of the devises of 
reality that it contained, inasmuch as he 
could not devise ancestral real property, and 
all his real property was in point of law 
ancestral consisting of such as he had in- 
horibed from his father, and such as he bad 
bought out of the income of it ... . If both 
parties invoked the opinion of the Couit opou 
this question, if it was raised by the plead¬ 
ings and argued, their Lordships are unable 
to come to the conclusion that, merely be¬ 
cause an issue was not framed which, strictly 
construed, embraced the whole of it, therefore, 
the judgment upon it was ultra vires. To so 
hold would appear scarcely consistent with 
the case of Musammat Mitna v. Syad Fuzl 
Bub (24), wherein it was held that in a case 
where there had been no issues at all, but 
where, nevertheless, it plainlj appeared what 
the question was which was raised by the 
parlies in their pleadings, and was actually 
submitted by them to the Court, the judg¬ 
ment upon it was valid.” This was a decision 
under Act Vllt of 1859, which did not ex¬ 
pressly lay down the rule of res ■’udicata 
with regard to an issue in a suit. In Tiru 
hhuioan Bahadur Singh v. Bamsshar Baksh 
Singh (25), it was laid down by the Privy 
Council that the conduct of the parties must 
be considered in deciding whether an issue 
was material for the decision in the earlier 
suit. In Aghore Nath Mookeriee v. Kamuni 
Debi (26), Mookerjee and Teunon, JJ., held 
that if a person, who has no present interest 
in the bequests contained in a Will, is made a 
party to a suit which asked for the construc¬ 
tion of the Will and the determination of all 

(24) 13 M. I. A. 573; 15 VV.il. (P. C.) 15; 6 B. 

L. R. 148. 

(25) 28 A. 727; 4 C. L. J. 405; 10 C. W. N. 1065; 16 

M. L. J. 440; 33 I. A. 166 (P. 0.1; 3 A. L. J. 695; 8 
Bora. L. R. 722; 1 M. L. T. 265; 9 O. 0. 377. 

(26) 11 C. h, J. 461; 0 Ind. Cas. 654. 


I’ights created by it and ho takes an active 
part in the contest relating to the construc¬ 
tion, the docisioii of the Court on blio construc¬ 
tion would be res judicata against him. It 
is true that it is not always easy to decide 
what was directly and substantially in issue 
in a former suit. Issues are often framed by 
Courts not only on points which are essen¬ 
tial for the determination of the actual matter 
in controversy between the parties but also 
on subsidiary questions having more or less 
bearing on the essential points. A decision 
on such subsidiary questions need not neces¬ 
sarily make the matter raised by them res-’ 
judicata in a subsequent suit .vhere they 
became material for the decision of the 
matter then brought under contest. Again, 
a decision on one of two questions may be 
enough to determine a contest, but both the 
questions might be adjudicated on and made 
the basis of the judgment. In such a case, 
the matter raised in both the questions 
would be res judicata although if the judg¬ 
ment had been based on one of them alone, 
the other would not be Again, 

suppose a suit is instituted for the recovery 
of certain properties, the defendant might 
merely deny the plainliH’s title to those 
properties and the issues might relate 
only to the particular properties claimed, 
lu such a case, a pronouncement on points 
involving both the properties under litigation 
and other properties might not lead to 
estoppel by res judicata. But suppose the 
defendant rests his defence on a ground 
which admittedly covers both the properties 
claimed by the plaintiff in the suit and 
other properties as for instance by claiming 
them all under a Will and the issue as 
to the Will is decided against him, then in 
that case if the plaintiff subsequently 
claims other properties under the Will, the 
question as to the Will would obviously 
be res udicata. Suppose, agaio, a plaintiff 
claims on the basis of his right under a Will 
some of the properties comprised in it and 
the defendant contests the genuineness of 
the Will; the decision of the Court that the 
Will is or is not genuine will certainly bind 
both the plaintiff and the defendant in any 
litigation between the parties with reference 
to other properties in the will. In a suit for 
rent for a particular year, it may often nob 
be easy to determine whether any particular 
question raised relates only to the claim 
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made for the year or is one which would 
affect the right to rent for other years also. 
The Court has in each case to decide whether 
the issue covers the plaintiff’s right to rent 
except for the year for which it is claimed. 
In Vythiling'i Mudiliar v. Ramichandra 
Naicker (5), cited by Dr. Swaminathan for the 
respondent, the question raised in the earlier 
suit for rent was whether the defendant was 
in possession of all the lands for which rent 
was claimed. This Court held that any find* 
ing on the question would not be res iudicata 
in a suit for rent for a subsequent year as 
the land of which the defendant was in pos¬ 
session might not have been the same in both 
the years. Mr. Justice Subraraania Aiyar, 
whose judgment was concurred in by Mr. 
Justice Sankaran Nair, observed, however, 
that a decision on a point which would affect 
the right to rent for both the years could not 
be disputed in the later suit. He observed 
(page 383} : *'No doubt, had the decision in 
the previous suit been to the effect that cer* 
tain specific parcels constituted part of 
the inam, the choultry in the present 
suit could not, if it admitted the posses¬ 
sion during the period in question here of 
those parcels, seek to make out that the 
parcels were not inim." Nil Madhuh Sarkar 
V. Bro}o Nath Singha (27) is probably 
supportable on similar grounds, allhough 
some of the obserrations in the judgment 
seem to be open to exception. In a very 
recent case, Kali Kumar v. bidhu Bhushan 

(28), MookerjeeandTeunon, JJ., held that an 
issue raised on the disputed point in a salt 
for rent and decided by a Coart would operate 
as res judicata in a subsequent suit for rent. 
Mookerjee, J., considers the point as settled 
beyond all controversy and refers to Ekahar 
Sheikh v. Hara Bewah (29) and Rara Chandra 
Bairagi v. Bepin Behari Das (30) in support 
of his statement. The same view was taken 
by another Bench of the Oalcntta High 
Court in Maharani Beni Parshad Koeri v. 
Baja Kumar Ohowhey (31). Sometimes, 
in a suit for rent by a landlord against 
his tenant, a third party intervenes and 
claims the land as his own and it be¬ 
comes difficult to decide whether a decision 

(27) 21 C. 236. 

(28) 16 C. L. J. 89; 10 lad. Caa. 382. 

(29) 13 0. L. J. Ij 15 0. W. N. 335; 8 lad. Cas. 660. 

(30) 13 C. L. J. 33; 6 lad. Cas. 860. 

(31) 16 0. L. J. 121; 17 lud. Cas. Ill, 


in the suit as to the plaintiff’s right to rent 
would be res judicata in a sabsequenb suit 
regarding the title between the plaintiff in 
the previous suit and the intervenor. The 
questions material for deciding a right to rent 
as against a particular tenant are, of course, 
very different from the considerations that 
will arise in a snit for title between rival 
landlords. If the suit was, in fact, expressly 
or impliedly allowed to be expanded in 
character and was regarded also as one for 
the declaration of the landlord’s title as 
against the intervenor and a decision as to 
title was arrived at, the finding might be 
res judicatu in any subsequent proceedings 
between the two rival landlords. Bat a 
mere decree for rent against a tenant need 
not amount to any decision in a contest 
about title. This was the ground on which 
the decision of the Privy Council in Run 
Bahadur Singh v. Lucho Koer (12) proceed¬ 
ed, though estoppel by res judicata was avoid¬ 
ed in that case on the ground also of the 
absence of ooncnrrent jurisdiction in the 
Court that decided the previous suit. In the 
present case, the question raised in the previ¬ 
ous suit, Original Suit No. 430 of 1906, was 
whether the patta tendered was proper. The 
terms in question did nob relate to any 
incidents special for the year Fasli 1314 bat 
to the relationship between the plaintiff and 
the defendants generally as the owners of 
rnelvaram and the kuiivaram interests in the 
laud respectively. Section 4 of the Rent 
Recovery Act, VIIl of 1865, required that the 
rent payable and all other material incidents 
of the tenancy should be stated in the patta 
to be tendered to the tenant and according to 
section 7 of the Act, no suit was maintainable 
unless the landlord had previously tendered 
to the tenant such a patta as he was bound 
to accept. The defendants were not bound to 
accept a patta which was incorrect in any 
particular, if the extent was wrongly stated 
or the rent was stated to be payable in kind 
while any portion of it was not, they could 
refuse to accept the patta. The plea raised 
by them in substance was that there were 
defects in the patta which entitled them not 
to accept it and that the suit should, therefore, 
be dismissed. The question, therefore, was 
whether there were any such defects in the 
patta. The trial would, of course, proceed on 
the defects which the defendants insisted on. 
With regard to the issue whether the patta 
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•WRS proper or not, the defendants were bound 
to raise all objeotlous that they oould to the 
contents of the patttiy and if they failed to do 
80 , they must be taken to have raised them 
and all points that they could have raised 
must be taken to have been impliedly decided 
against them. Suppose the defence in this 
case was that the plaintiff was not the holder 
at all of the plaint lands. Suppose that 
though the defendants raised that defence in 
the previovis suit, the matter was not explicit* 
ly decided; or suppose they did not raise the 
defence at all. The question being one 
which related not merely to the rent for the 
particular year, 1317, but to the plaintiff's 
right to claim rent for any year, the matter 
must be regarded as res judicata. It has been 
established by the cases in this Court that a 
decision with regard to the proper terms of 
patta to be tendered by a land-holder to his 
ryot for any one year is res judicata with 
regard to subsequent years, unless the terms 
related specially to the particular year or 
there was a change in the terms of the ten¬ 
ancy [vJrce Venkatachalapati v. Krishna 
0^2); Sellappa Chetty v. Velauntha Tevan 
(33)]. In the latter case, the tenant did not 
object in the earlier suit to some of the 
stipulations in the patta. It was held by 
Benson and Wallis, JJ., that estoppel by 
res judicata was nevertheless applicable to 
the case. Sankaran Nair, J., distinguishes 
it from the present case on the ground that 
in both, the suits were to enforce acceptance 
of paltas and not for rent and that the 
decision that the patta is proper would 
necessarily involve a finding that the lands 
referred to in the patta belong to the plain¬ 
tiff. But the question raised related to 
some of the terms oi the patta only and not 
to the ownership of the land. The trial of 
the question as to the ownership of the 
land in the later suit would nob affect the 
decree in the earlier suit—the cause of 
action was different. The objections taken 
in the later suit were not expressly decided 
in the earlier suit. According to the tests 
adopted by the learned Judge, Sellappa 
Ohetty V. Velayutha Tevan (33) must be 
regarded as wrongly decided. I am of 
opinion that the principle of that decision 
is clearly applicable to the present case. In 


both, the question raisotl boro on tho r 0 latif>n- 
ship of the parties, not for tlie particular 
year in question in the earlier suit, but 
subsisting betvveen them during future 
years also. The defendant raised questions 
relating to the permanent rehitionsliip bet¬ 
ween the parties. Ho was entitled to raise 
them and his pleas, if successful, would be 
an effective answer to the plaintiff’s suit. 
These are the tests for deciding whether 
the rule of res judicata is applioalde. Seo 
Natesa Qramani v. Vencal tr ima Re idi (34). 
Assuming, therefore, that the specific objec¬ 
tions bo the patta raised in this suit were 
nob expressly decided in the previous suit, 
that point is immaterial. It is by no means 
clear, however, that one at least *of the 
points was not decided. The finding was 
that the terms of the patta ' did not 
contain auy objectionable matter.” The 
question as to the extent was certainly 
raised in tlie previous suit. Thera is no- 
bhiog to show that the Court did not decide 
everything that was comprised in the 
written statement of the defendants. The 
question as to whether the rent was not 
payable in kind for a portion of the lands 
was not raised in the written statement. 
Whether evidence was led with regard to 
it, it is impossible to say, but the Court 
was entitled to try the issue as to the 
correctness of the pitta on the pleadings 
in the case ; and if any matter of attack 
with reference to the patta was not raised 
by the defendant, he must be taken to 
have raised it, for any suceessful attack of 
the terms would be a complete defence to 
the suit for rent. I am of opinion, there¬ 
fore, that the issue on the question of 
res judicata must be decided in the plaintiff’s 
favour. I cannot agree with the respond¬ 
ent’s contention that as the suit for rent 
related only to the year 1314, the defendant, 
who resisted the suit on the ground that 
the terms of the tenancy were not properly 
embodied in the pitta tendered by the 
plaintiff, was entitled to keep back any 
objections on the ground that it would be 
profitable to him to do so with respect to 
that particular year. As the Appellate 
Court has not disposed of all the questions 
in the case, the case cannot be finally 
disposed of here. The decree of this 


(82) 13 M. 287. 

(83) 30 M. 498; l7 M. L. J. 433} 3 M. L. T. 17. 


(34) 30 M. 510} 2 il. L. T. 455j 17 il. L. J. 518. 
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Court in Second Appeal No. 640 of 1909, 
and the decree of the lower Appellat© 
Court must be reversed and the appeal 
remanded for fresh disposal according to 
law. All costs in this Court must abide the 
result. 

Sauasiva Aiyar, J.—The question for 
decision in this appeal is whether the 
defendants, who are tenants under plaintiff, 
(a landholder), are barred by res judicata 
owing to the decision in a previous suit 
brought by the plaintiff against them to 
recover rent for two previous Fastis (1314 
and 1315) from setting up the contention 
that the patta tendered for the plaint Fasti 
(1316) contained improper terms as to the 
extent of the lands in defendants’ holding 
and as to defendants’ liability to pay 
wnram rent for a portion of their holding 
and that hence they (the defendants) are 
not liable for the rent of Fasti 1316, the 
present suit having been brought to recover 
such rent. 

2. The former suit brought for the rent 
of Fastis 1314 and 1315 is Original Suit 
No, 430 of 1906. The jtattas tendered for 
those fastis contained practically the same 
entries as are found in the disputed patta 
for F'asli 1316. The defendants contended 
then (see Exhibit C), among other defences, 
that,— 

(a) The pattas alleged to have been 
tendered are not proper” and 

{h) The extent of defendant’s jeroyati 
laud has been very much overstated by 
plaintiff.” 

In the present suit also, they put forward 
the same defences, though they gave more 
details, l^ 2 ., 

(al) that 3 acres are ** cash rent paying 
lands, ” and 

(61) that the extent of the lands liable 
to pay rent is 5 acres plus 3 acres (and not 
about l4 acres entered in the patta). 

3. In the former suit, the very first issue 
raised the question whether the ten¬ 
dered are proper ” and the finding of the 
Court was as follows : — 

The terms of the pattas^ Exhibits E and 
E, do not contain any objectionable matter. 
I accordingly find the Ist issus in the affir¬ 
mative. ” According to section 4 of the 
Rent Recovery Act VIII of 1865, “the patta 

shall contain.the local description and 

extent of the land j the amount and nature of 


the rant according as the same is payable in 
money or in kind or by a share of the produce^ 
etc, etc. ” Thus, when the Court in the 
former suit found no objectionable matter in 
i\\e pittas for Fastis 1314 and 1315 and when 
it found the let issue in that case (vts., whe¬ 
ther the pattas tendered were proper) in the 
affirmative, it clearly found, 

(c2) that the nature of the rent payable 
for the entire lands is war am share of the 
produce as entered in the pattas, and 

(62) that the extent of the lands liable’to 
pay rent is 14 acres as fonnd in the pittas. 

The Court, undoubtedly, overruled defend¬ 
ants’ contention that the extent was not 14 
acres and that the pattas were alse otherwise 
improper. It is nob clear whether defend¬ 
ants, at the trial of that suit, prominently pub 
forward the contention that 3 acres of the 
lands were liable to pay only cash rent and 
nob waram produce, but it cannot, in my 
opinion, be denied that when they attacked 
the pattas as containing improper terms, they 
were bound to put forward all (he grounds 
on which they attacked the pattas as impro¬ 
per and could not be allowed to put forward 
some grounds of attack alone for one fasti 
and other grounds for other fastis. As has 
been decided in Vylhilinga Mudaliar v. 
Ramachandra Naicker (5), Sellappa Ghetty 
V. Velayutha Tevan (33) and Natesa Qramani 
v. Venkatarama Reddi (34), a decision as to 
the standing terms of a patta between a 
landlord and a tenant for one fasli is res 
judicata in respect of such terms for all sub¬ 
sequentthough, of coarse, the tenant 
might prove in a subsequent fasli that by 
the act of God or anything which has sub¬ 
sequently happened (i. e., by proper relin¬ 
quishment of a portion of his holding, etc.) 
and which gives him a legal right to have 
the terms modified, the conditions and terms 
of the tenancy have been altered. 

4. The pittas ior Fastis 1314 and 1315 
having been expressly found to be proper 
pattas (that is, to contain the proper extent 
of land in defendants’ holding and proper 
rates and kinds of rent) in the former suit, 
the defendants are, in my opinion, clearly 
barred by res judicata from contending that 
a similar patta tendered for plaint Fasli 
(1316) was not a proper patta. The learned 
Jndge, whose jndgment is under appeal 
before this Full Bench, held (if I understand 
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riarhtly his observations in pages 5 to 8 of 
his judgment) — 

(а) that tliG question as to the extent 
of the lands to be entered in the 
annual patta and the kind of rent 
leviable on 3 acres of the holding 
was not ‘‘directly and substantially 
in issue” in the former suit, because 
a decision on tlie above question 
was “not essential for the decree 
that was passed in Original Suit No. 
430 of 1906” and was “not essential 
for the relief fiually granted in the 
former case” as a deeree for rent 
does not necessarily involve” or 
“require a decision as to the terms 
of the patta or the extent of the 
land for which the rent has to be 
paid;” 

(б) that assuming that a decision on 
that question was essential in the 
former suit, and assuming, therefore, 
that “the question must be deemed 
to have been directly and sub¬ 
stantially in issue under Explana¬ 
tion to section 11 of the Civil 
Procedure Code, even though the 
parties did not raise that question 
as they were bound to raise it,” it 
did not follow that the question 
must be deemed to have been “ns 
a matter of fact" ‘heard and de¬ 
cided;” 

(c) that in the former suit, the question 

in the present suit was not ‘heard 
and decided’ expressly and ‘we are 
not bound to imply’ that it was eo 
decided; 

(d) that the ‘causes of action* and the 
‘subject-matters’ of the two suits 
are different; 

(e) that it ‘is not enough’ that ‘a 
determination’ in the present suit 
(about tlie extent of lands and rate 
of rent) ‘would be inoonsiatent with 
the decision in the previous case 
that the patta then tendered was 
proper’ to prevent each determina¬ 
tion in the present suit by the bar 
of res judicata, and 

(/) that on all the above grounds, the 
question in the present suit whether 
the patta for FasU 13X6 is a proper 
one is not concluded by the decision 
ip th^ fo^'mer suit, 


1 fo'’ ren6 between an ordinary 

landlord and an ordinary tenant may not 
necessarily involve a decision as to the terms 
of the lease or as to the extent of land com 
prised in the lease. Put a decision under 
the Rent Recovery Act VIII of 1855 where 
the landlord sued for rent on the allegation 
tliat the standing terms of the tenancy were 
contained in the patta tendered by him men 
tioniDg particular terras and the particular 
extent of the holding, does, in ray opinion 
involve and require a decision as to whether 
the terms of the lease are proper and the 
extent of land covered by the holding is ag 
alleged in the patta tendered by the landlord 
and lienee the reason (a) given by the 
learned Judge seems to me to fail. The 

case in Madhub Sarkar v, Brojo Nath 

bingha (27), quoted by the learned Judge 

IS, therefore, not applicable and the earlier 

case in Oobind Ghimtier Koondoo v Tar.jrh 

Ohunder Bose (23) and the cases in Venkatt 

chalapathi v. Krishna (32), Naiesa Qramani 

v. Venkaiarama Reddi (34), PUtapur Baja 

V. Buchi Sitvwi (10) and Sellappa Oheftvar 

V. Velayutha Tevan (33), also quoted by the 

learned Judge and referred to by him with 

approval, seem to me to clearly govern thiq 
case. 

6 I shall next deal with the argument 
that even though the question was directly 
and suDstantjally in issue because the deci- 

Sion involved the finding on that issue, it must 
also have been heard and decided before it 
can be deemed res judicata. There are no 
doubt, observations ju Kaxlash Mondil t, 
Baroda Sundari D.si (14); Woon,esh Zldja 
Af Ultra V. Barada Das Alaitra (15) and 
Bajendranafk Qhose v. Tarangini Dasi (17) 
to the above effect, but, as pointed out by 
feubramania Iyer, J., in Arunachalam Ohetti v 
Meyyuppa OKeUi (21), if a Court is bo?ud by 
Eaplauat.ou II to section 13 of the old Civil 
Procedure Code(correspondiog to Explanation 

IV to section 11 of the new Code), to adopt 
and act upon the fiction that a matter, whio'h 
might and ought to have been made a ground 
of defence or attack in the former suit, should 
be deemed to have been a matter directly and 
eubstautially in issue in such suit, that same 
Explanation necessarily imposes the duty of 
acting upon the further fiction that that 
miitter was also heard and decided and 
adjudicated upon in the former suit. Expla¬ 
nation II to section 13 would be meaninglL., 
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as pointed out by the Allahabad High Court 
in S)-i Gopal v. Pirthi Singh (1), if it were 
DGcessary in cases which were covered by it 
that the matter should have been, as a 
matter of fact, heard and finally decided in 
the previous suit. That case in Sri Gopil v. 
Pirihe Singh (1) follows the Privy Council 
cases in Mahahir Pershad Singh v, Macnaghten 
(35) and Kameswar Pershad v. Raikumari 
Ruttan K’eor(36) and the interpretation of sec¬ 
tion 13 by the Allahabad High Court in that 
case was approved and adopted by the 
Privy Council when the case went on appeal 
bsfore their Lordships in Sri Gopal v. 
Pirthi Singh (2). The cases in Kailash 
Moniul V. Baroda Sundari Disi (14); 
Woomesh Chandra Maitra v. Barada Das 
Maitra (i5) and Rijendranath Ghose v. 
Tarangini Dasi (17), being opposed to the 
above decision of their Lordships of the 
Privy Council, can, no longer, be considered 
good law. In fact, the Calcutta High 
Court itself, in Jarnadar Singh v. Serai- 
uddin Ahmed Ohaudhuri (19), has vir¬ 
tually dissented from the cases in Kailash 
Mond'il V. Barodi Sunndiri D.isi (14) 
and \Yoornesh Chandra Maitra v. Barada 
Das Maitra (15). At page 9?7, one of the 
learned Judges says [in Jamadar Singh^s 
case (19) ‘it is very difficult to see how a 
matter, which ex hypothesi was not before the 
former Court, could possibly have been 
heard and finally decided by it; and it seems 
to me that if this were necessary, the 
whole of Explanation II (to section 13) 
would be rendered meaningless.” Their 
Lordships also decided in that case that the 
decision in Sri Gopal v. Pirthi Singh (1), 
is good law and that it is not necessary 
that the subject-matter of the two suits 
must be the same before Explanation II 
(to section 13) can be applied. I might, 
however, state that this question (5) does 
not really arise in this case because I am 
unable to agree with the learned Judge 
whose judgment is under appeal, that the 
present question was not, as a matter of 
fact, heard and decided in the former suit. 
In the statement of facts in the beginning 
of this judgment, I believe I have shown 
that the question was really heard and 
decided as the defendant raised the plea 
as to the impropriety of the pitta in the 

r35) 16 C. 682} 16 I. A. 107. 

(36) 20 0.79} 19 I. A. 234. 


former salt and his plea was expressly 
overruled. (See Soorjomonee Dayes v. 
Suddanund Mohapatter (9), which decides 
that pleadings mast be looked into to 
understand what was in issue and what was 
decided in the former suit). The fact that 
the cause of action and the snbject-matters 
of the two suits are different is immaterial 
because the only qnestion is whether the 
decision in the former suit on certain 
issues of fact is res judicata in the present 
suit and it is not necessary under section 
11 that the causes of action and the 
subject-matters of the two suits should be 
the same for a decision on issues of fact to 
constitute res JwdiC'Ti'i in a subaequent salt. 
Lastly, I am unable to hold that the deci¬ 
sion as to the terms of the pitta in the 
former suit was on a mere collateral ques¬ 
tion in the former suit. Section 11 does 
not use the word ‘collateral’ but uses the 
words ‘directly and substantially in issue.’ 
The Privy Council case in Misir Raghohardial 
V. Sheo Bjksh Singh (11) was decided mainly 
on the ground that the Court which tried 
the first suit was not competent to try 
the second suit and hence that the decision 
of an issue in the first suit was not re? yitd*- 
cata in the second suit. There is an expres¬ 
sion at page 4195 of the judgment that the 
issue decided in the former suit was merely a 
* collateral” issue, though the facts show that 
it was a direct and substantial issue. In the 
Duchess of Kingston's case (13), It would seem 
to have been held that where the Court 
which decided the first suit was not competent 
to decide the second suit, the question of 
fact decided by the former Court, though 
material for the decision, must be deemed to 
have been “collateral” to the sabject-matter 
of the first suit. It was with reference to 
that use of the word “collateral” that the 
Privy Council held that the Court, which 
decided the first suit, dealt with that issue 
only as a collateral issue. If the Privy 
Conncil, by their obiter (ZtcfwTi, intended to 
state that the question was not directly and 
substantially in issue in the former suit, a 
dictum irreconcilable with the Privy Council 
decision in Pahalwan Singh v. Maharaja M«- 
heshur Buhsh Singh Bahadur (4), such dictum 
must be held to have been overruled by their 
later decisions already set out including Sn 
Oopil V. Pirithi Singh (2). The latest 
Privy Coqnoil cftse in MahoJAed 
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Rossain Khan v. Ambika Pershad Singh (16), 
seems to me to be oonoluvsive on the matter, for 
their Lordships decide that section 13, Ex* 
planaiiou II, would bar a defendant who 
omits to raise a material issue in a former 
suit when he was a party thereto, even thougfh 
that issue was not, as a matter of fact, heard 
and decided in the formei suit. The case in 
Masilarnani Pillai y. Tirnrengadam Pillai 
(22) seems also to me to be conclusive on 
this question of res judicata. It is, no doubt, 
not enough to constitute res judicata that 
a determination contra in a later suit would 
be inconsistent with the determination in 
the former suit ; for there is also a further 
requisite that the Court which decided the 
former sui*’' should have been competent to 
decide the later suit. In this case, this latter 
requisite also is complied with, and I am, 
therefore, clear that the findings of fact 
in the former suit are res judicita, one of 
those findings being that the defendants 
held the extent of lands mentioned in the 
paiii tendered to them and are bound to 
pay rent according to the terms of the said 
patta. 

7. I may now refer, shortly, to one import¬ 
ant question which was lightly touched 
upon during the arguments, namely, whether, 
where the subject-matter of the former 
litigation and the relief claimed therein were 
the same as those claimed in the subsequent 
litigation, the plainbiS can bring two suits on 
what is put forward by him as two different 
causes of action. The question does not really 
arise in this case, but I wish to state that I 
agree with Subramania Aiyar, J , in Aruna- 
ohellam Ohetty v, Meyyappa Chetty (21) that 
Courts should try their best to hold that the 
causes of action in such cases are substantial¬ 
ly the same. I shall here quote West, J.’s 
observations (quoted also by Subramania 
Aiyar, J.): “Under systems such as the Roman 
Daw or the English Common Law, in which 
the development of legal rights and duties 
has been greatly influenced by the re-action 
of a highly artificial mode of procedure, 
appropriate forms of action can be found for 
nearly all the ordinary cases which the legal 
consciousness of the communicy recognises as 
justifying an exercise of the coercive power 
of the State; hut, as the variety of human 
relations greatly exceeds that of the concep¬ 
tions, upon which a system of actions can ba 
framed} it happens that the same tranaction 


or group of circumstances may furnish a 
ground for several different acfions. In such 
cases, dilTerent causes of action arise totheparty 
injured ; but as it is felt that the same set of 
facts, which the mind at once grasps as jurally 
integral, ought not to be made the basis of 
repeated proceedings, the complaining party 
is allowed to frame liis complaint in various 
ways, and the rule obtains that all the cir¬ 
cumstances which exist when the former of 
two actions is brought and can be brought 
forward in support of it, shall be brought 
forw.ard then, not reserved for a second 
action arising out of the same events. Tiio 
cause of action is regarded as identical, 
though the form of action differs on the 
second occasion, and the test applied is 
whether the evidence to support both actions 
is substantially the same {^Hitchin v. Campbell 

(37): Martiny. Kennedy (38)]. Under a freer 
system of procedure, such as that of the 
Equity Courts in England or of the Civil 
Courts in India, second suits are to be admit¬ 
ted more sparingly than when the plaintiff 
has to proceed by set forms of action. As he 
can bring forward his whole case, unfettered 
by artificial restraints, and seek all remedies 
that the Court can justly award upon the 
facts proved, there is no reason why he 
should be permitted to harass his opponent 
and occupy the time of the Courts by repeat¬ 
ed investigations of a set of facts which 
ought all to have been submitted for adjudi¬ 
cation at once. His cause of action, into 
whatever Protean forms it may be moulded 
by the ingenuity of Pleaders, is to be regard¬ 
ed as the same, if it rests on facts which are 
integrally connected with those upon which 
a right and infringement of the right have 
already been once asserted as a ground for 
the Court’s interference”. 

I am aware that Benson and Bashyam 
Iyengar, JJ., in Uamaswami Aiyar y. YyihU 
natha Aiyar (39) discuss some of the observa¬ 
tions in the decision in Arunachellam Ghetty 
y. Meyyappa Chetty (21) with disapproval and 
Subramania Aiyar, J., himself in Veeranna 
Pillai y. Mutkukumara Asari (40) said that 
anything in the language used” by him in 
Arunacheliam Chetty v. Meyyaypa Chetty (21) 

(37) 2 W. Bl. 827 at 831; 3 Wils. 304; Loffb 208. 

(38) 2 Bos. & P. 69. 

(39) 26 M. 760; 13 M. L. J. 448. 

(40) 27 M. 102; 13 M. L. J. 439, 
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^‘iaonsi.stent with the view ot the law as 
expeaucled” in R nmswimi Aiyir v. Vythi^ 
mdhaAiijar (19) '‘can no longer be treated 
as an authority.” I am, however, inclined to 
hold, with due deference to the contrary 
opinions, that all the observations in Arimi- 
chella-ox Ghetltj v. Meyyippj Chetty (21) as to 
the sopeofthe doctrine of res judicata q.vq 
sound law and those observations in Biwz- 
swuwi Aiyar v. Vuthimtha Aiyar (39), which 
Cinllict with the views in Arunichillim 
Ghetly v. Meyyappi Chetty (21), seem to me to 
draw rather tine distinctions and, in my hum¬ 
ble judgment, would lead to unnecessary 
and undesirable multiplicity of litigation. 
However, in so far as any principle in Arun%~ 
cheliam Chetty v. Meyyappi Chetty (lil) is 
directly inconsistent with the later Full 
Bench decision of the Madras High Court in 
Thrikaikat Madathil Raman v. Thiruthiyil 
Kruhnan Nair (41), [which approves of the 
decision in Ramaswami Aiyar v. Vythinatha 
Aiyar (39), bub which does not refer to and 
do nob expressly overrule Arunachellam Chetty 
V. Meyyappa Chetty (21), though it expressly 
overruled only Rangasami Fzllai v. Krishna 
Pillai (^t2)j, I am nob anxious that such 
directly overruled principle should ba again 
reconsidered. As at present advised, 1 do 
not see anything in Thrikaikat Madathil 
Raman v. Thiruthiyil Krishnan Nair (4l), 
irreconcilably incousislent with any observa¬ 
tion in Arunachellam Chetty v. Meyyappa 
Chetty (21), as two separate mortgages can 
be separately redeemed, especially if there is 
an express understanding to that effect 
between the parties and all that Thrikaikat 
Madathil Raman v. Thiruthiyil Krishnan Nair 
(41) decided was that the failure of a suit to 
redeem one mortgage is not a bar to a suit 
to redeem another. 

8. I would, for the reasons mentioned in 
paragraphs 5 and 6 of this opinion, reverse 
the judgment of the lower Courts and remand 
the case to the lower Appellate Court for a 
fresh disposal of the appeal before it, the 
District Munaif not having decided the 
questions involved in issues 4 and 5 and the 
lower Appellate Court also not having con- 
sidered all the issues. The costs hitherto 
will abide the result. 

Appeal allowed. 

(41) 29 M. 153: 16 M. L. J. 48. 

(42) 22 M. 259, 


OUDH JUDICIAL COMMISSIONBa’S 

COURT. 

Rent Appeals Nos. 62 to 66 op 1912. 

July 16, 1912. 

Present: —Mr. Stuart, J. 0. 
DEPUr? C0.\tM[SSI0NBR, FrZABAD,. 
P03 Nanbuah EjrATs—P laintiff—Appellant 

versus 

OUR DATAL SINGH—■Dependant 

—Respondent. 

Tenant, holding on after formal ejectmsnt^Oadh Bent 
Act (XXIl of 18S5), s. 127. 

Whore a tenant was ejected formally under the 
provisions of section 60 of the Oadh Rent Act, but 
nevertheless continued to cultivate the holding in 
question without any break for any period, however 
small : 

Held, that the provisions of section 127 of the Oudh 
Rent Act could not apply to such a case. 

Deputy Commissianer oj Pafrabgarh, Manager of 
Baragaon Estate v. Sheoambars, 1 0. 0. 29, followed. 

Appeal against the decision of the District; 
Judge, Fyzabad, dated 15th January 1912, 
upholding that of the Assistant Collector, 
Fyzabad, dated 13bh October 1911. 

Babu N. N. Qhnshal, for the Appellant. 

Babu fshri Dayil, for the Respondent. 

JUDGMENr.— The respondents were 
tenants of the Nanemau Estate. They were 
served with notices of ejectment in November, 
1907. They filed objections to ejectment. 
On 5bh April 1908, the Nanemau Estate 
took counter-parts from the respondents, 
and leases were prepared in the respondents* 
favour, but those leases were never signed 
by or on behalf of the Estate. On 9fch 
April 1908, the respondents withdrew their 
objections in Cjurt. Tney stated that the 
Estate had come to amicable terms with them 
and had permitted them to remain on as 
tenants o i leases which nad been executed. 
Nevertheless on loth May 1908, an applica¬ 
tion was made on behalf of the Estate, under 
section 60 of the Oudh Rent Act, to eject 
these tenants from their holdings and they 
were ejected accordingly in Jane 1908. The 
appellant, who represents the Estate, has 
since come into Court on the allegations that, 
although the respondent.s were formally 
ejected, they have nevertheless remained ia 
cuUivatory possession of the holdings in 
question. The appellant wants to assess 
rent upon them and to obtain arrears of rent 
for the two years 1316-17 Faslis. Both 
the Courts below have decided that reat 
cannot be assessed in this case under the 
provisions of section 127 of the Oadh Beat 
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Aob. I oonour with their o^noUisioa. The 
facts shoT that thero has baun na parioi 
dariujf which the respendbiitj have net been 
in oullivatory posseeaion of the land. Al¬ 
though they were ejected formally under the 
provisions of section 60 of the O.idh Rent 
Act, they have never ceased to cultivate the 
holdings in question for any p3ri->d, liowever 
small. In the case of Dspittij GomnissLoner, 
Partahgirh^ Mmingef^ of' Bjr^gaon v. Skeo- 
amhxr (1), it was decided by Mr. Spankle, 
that the provisions of ssction 127 ould only 
apply to vhe cise of a p»rsDn wrongfully and 
unrtrarranbably entering upju and ealcivabing 
the land of a landlord without his consent 
and not to the case of a person lawfully 
entering upon the land with the landlord’s 
consent, but remaining cn it against his Will. 
That decision applies to the pi'esent case. 
And, upon the!interpretation of the provisions 
of the section contained therein, it is clear 
that the rant cannot be 6aed against the 
respondents under the provisions of section 
127. As the rent cannot be fixed against 
them, it is, of course, obvious that a decree for 
rent cannot be passed against them under 
the provisions of section 103, clause (2). It 
would be open to the appellant either to 
recognise the counter-parts, if the respondents 
are still raady to abide by their terras, aud 
to treat them as tenants under the terms of 
the counter-parts, or to sue to eject them 
from their holdings through the Civil Courts 
and to obtain mesne profits from them. But 
I am satisfied that it is impossible to give 
hiai any relief upon the claims which he 
has put in. I accordingly dismiss Appeals 
Nos. 62, 63, 61), 65 and 65 of 1912 with 
costs. 


(1) ] O. C. 29. 


Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeil No. 51 op 1912. 

November 15, 1912. 

Present :—Sir Henry Richards, Kr., 

Chief Justice, and Mr. Justice Banerji. 
KIRTA KISHEN— Plaintjp?—Appellant 

versus 

HARNAM OHAND— Dependant- 

Respondent. 

Retfi»tratii)nAct(,ZVl9f 1908,', s. ZZ—Presentation 


for rcgisfraiion—EMecntanipresont before Suh-Rcgistrar 
document handed over for rejiatration by servant — 
Presentiition^ whether valid. 


.-M,, JIAULulf 

n 


clooument was handed over to tho Sub.Rogiatrar for 
rogistratioa by a servant of tho mortgagee. The 

mortgagor was also present there assentin'’- to Urn 
registration of the document; " 

Held, that tho prosontation was a valid proseutatioii 
withm tho tnoaningoftho Registration Act 
Kathnmal v. Abdul Wahid Khan, 3i A. 3oo- 9 A r, 
J. 3C3; 14 Ind. Cus. 812, followed. * 

Jambii Prasad v. Ajtab Ali Khun, 34 A. 331; 9 A. L. 
J. 420; lo Ind. Cas. 88lj Mnjib-un-nissa v. Ahdnr 
Rahim, 23 A. 233; 28 I. A. 15 (P. C.»{ 11 M L J 58. 
5 C. W, N. 193; 3 Bom. L. R. 154. referred to! ' 

Second appeal from the decision of the 
District Judge of Saharanpur, dated fchel9fch 
day of July 1911. 

Mr. j; W. Ohoudhri, (with him Messrs. 
Nikal Ohand and A, P. Dube), for the Appel¬ 
lant. 


Mr. B. E. O'Oonor, for the Respondent. 

JUDGMENT,—The only question which 
has been argued in this appeal is whether or 
nob the mortgage sued upon was duly 
presented aud registered in accordance with 
the provisions of the Indian Registration Act. 
Tbe document was in fact registered. It has 
an endorsement that it was presented for 
registration^ in the office of the Sub-Registrar. 
Below this is the name of a person which is* 
variously read as Santha, Nanha, Natha or 
Sehna. He is described as the servant of the 
mortgagee. The mortgagor, in answer to 
the interrogatories served upon him, admits 
that he was present when the document was 
being registered and when it was handed 
over to the Sub-Registrar. He cannot 
remember apparently who actually handed 
over the document but he says that some 
person, whose name probably was Santha 
handed over the document. It is clear’ 
however, from the admitted facts in the case’ 
that at the time of registration, the mortgagor 
was present assenting to the registration of 
the document with full knowledge of what 
was being done in the office of the Sub-Re- 
gistrar. The real question for consideration is 
whether or nottheae circumstances amount to a 
presentation” within the meaning of section 
32 of the Indian Registration Act. Both the 
Courts below have dismissed the plaintiff’s 
suit on the preliminary point that the mort¬ 
gage was nob duly “presented” for registration 
There has been some conflict of authority 
on this question and the point was very fully 
argued recently before a Pull Bench of the 
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Court, but unfortunately no decision was 
pronounced by the Court on the question now 
before us, the case turning on another point. 
In the case of Nathurnal v. Abdul Wahid Khan 
(1), a case, in which the facts were very 
similar to those of the present case, it was 
decided that where a person who was 
authorised to “present” a document for 
registration was present assenting to the 
registration, the mere fact that his was 
not the hand to give the document to the 
Sub’Registrar did not prevent the document 
being regarded as duly presented” within 
the meaning of section. No doubt, a some¬ 
what contrary view was taken in the case of 
Jambu Prasad v. Aftah Ali Khan (2). We 
think, under the circumstances, we are entitled 
to consider the question on its merits with¬ 
out feeling bound by authority, particularly 
as we have had so recently the benefit of the 
very full argument advanced in the Full 
Bench case to which we have referred. 

The Privy Council decision in the case of 
Mujib^un-nissaY. Abdur Rahim (3) has, in our 
opinion, no application to the circumstances of 
the present case. In that case, the person who 
presented the document had been the attorney 
of a deceased person who wished to execute and 
register a deed of wahf. Before the document 
was presented for registration, the donor of the 
power-of-attorney had died. Consequently, 
the person presenting the document for 
registration had no authority from any one 
to present the document, nor was there any 
other person present who could have legally 
“presented’lthe document for registration. We 
think that the remarks of their Lordships in 
this case must be read and understood in con¬ 
nection with the facts of the case which were 
before them. 

Afther full consideration, we see no reason to 
depart from the view which we expressed in 
the case of Nathurnal y, Abdul Wahid Khan 
( 1 ). 

We accordingly allow the appeal, set aside 
the decrees of both the Courts below and 
remand the case to the Court of first instance 
through the lower Appellate Court, with 
directions to re*admit the case upon its original 
number in the file, and proceed to hear and 

(1) 34 A. 355; 9 A. L. J. 362; 14 Tud. Cas, 812. 

(2) 34 A. 331; 9 A. h. 420; 15 Ind. Cas. 881. 

(3) 23 A. 233; 28 I. A. 15 (P. C.); 11 M. L. J. 68; 6 
C, W. N. 193; 3 Bom. L. L. 154. 


determine the same according to law. Costs 
here and heretofore will he costs in the cause. 
Costs iu this Court will include fees on the 
higher scale. 

Appeal allowed] Oase remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 201 op 1911. 

July 22, 1912. 

Present’. —Mr, Stuart, J. 0. 

Saipad ZAKIR ALI— Dependant- 

Appellant 

versus 

Munshi GULAB RAT— Plaintiff 
—Respondent. 

Contract Act (IX of 1872), a. 2 (d) — Consideration— 
Forbearance to prosecute appeal. 

A forbearance to continue an appeal against 
a person on that person’s brother agreeing to pay 
the amount claimed in appeal is a good consideration. 

Appeal against the decree of the Dis¬ 
trict Judge, Rae Bareli, dated 11th March 
1911, upholding that of the Subordinate 
Judge of Rae Bareli, dated 17th Oobober 
1910. 

Baba Salig Ram^ for the Appellant. 

Mr. Shahanshah Husain^ for the Respond¬ 
ent. 

JUDGMENT.—The appellant was defen¬ 
dant in a suit brought in the Court of the 
Subordinate Judge of Rae Bareli upon the 
basis of a deed of mortgage, dated 30th 
July 1907. The learned Subordinate Judge 
decreed the suit against the appellant. An 
appeal was filed to the Court of the learned 
District Judge. He dismissed that appeal. 
The appellant comes here in second appeal. 
Three points only were argued on behalf of 
the appellant. The first was, that a portion 
of the alleged consideration for the deed in 
question cannot be considered legal con¬ 
sideration. The second point was, that the 
execution of the deed in question had been 
obtained by the exercise of undue influence 
on the appellant. The third point was, that 
the burden of proof had been impropoHy 
placed by the Courts below. The alleged 
^nsideratioQ to which objection is taken 19 
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with regard to ao item of Rs. 417.1-9, which. 
It 18 alleged, was diie from Zohra Begam, 

Bister of the appellant. It appears that the 
respondent had died a suit against ^.hra 
Begam wi^fchrefereuoe to this item and that 

the suit had been dismissed, bat that the 
respondent had preferred an appeil against 
^e dismwaal of the suit against Zohra 
Begam. The respondent’s case is, that the 
appellant permitted this amount to be 
entered in the deed and agreed to make 
himself responsible for the satisfaction of 
this olaun in consideration of the res¬ 
pondent’s forbearing to continue his 
appeal against Zohra Begam. The respond- 
ent thus abstained from doing what he 

e u ^ under the definition 

2 id) of Act 
Of Jb72, it appears that the consideration 
so alleged is a good consideration. I am 
supported in this view by the decision in 
Jogadindra Nath Roy v. Chunlra Nath Poddar 
U> and the decision in Orears v. Hunter C2). 

I find against the appellant on this point. 

With regard to the allegation of undue 
influence, the learned District Judge has 
found that the appellant’s witnesses on this 
point do not deserve credit. I cannot go 
behind this finding of fact. Leaving ou one 
side the evidence of these witnesses, the 
following facts are proved. The respondent 
is a money lender and a co-sharer in the 
village, and the appellant owed him money 
on more than one account. The brother of 
the respondent had issued a warrant for the 
arrest of the appellant in execution of a 
decree. When an attempt was made to 
execute this warrant, it was alleged by the 
process-servers engaged that the appellant 
bad resisted arrest and the Civil Court had 
thereupon considered whether the appellant 
should be prosecuted criminally. On the 
other hand, however, the Civil Court had 
decided the matter, and had finally decided 
not to take action against the appellant some 
time before the deed in question was execut¬ 
ed, and at the time when the deed was 
executed, there were no proceedings for arrest 
of the appellant pending in the Civil Court. 

1 am unable to find that the 
execution of the deed was caused by undue 
iDfi.aehce, 
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With regard to the qaeatioa of the harden 
Of proof, the appellant relies on the provi¬ 
sions of section 10 of Act IX of 1872. As 

I am unable to find on the facts that the 
• a , f J , was in a position to dominate the 
will of the appellant, or that the transaction 
was unconscionable, I find that the burden 
of proof lay on the appellant. 

I, therefore, dismiss this appeal with costs. 

Appeal dismissed. 


(1) 31 C. 242. 

(2; 19 Q. B. D. 341j 66 L. J. 
85 W. S. 821, 


Q. B. 618; 57 L. T, 


ALLAHABAD HIGH COURT. 

SaooND Civil Appeal No. 647 of 1912. 
November 19, 1912. 

Present: —Mr. Justice Banerji 

SH7AM CHANDRA SINGH— Plaintiff 

—Appellant 
versus 

BALDBO AND OTHEBS—DEFENDANTd — 

Respondents. 

Mortgage by conditional sale—Foreclosure^Limita^ 
tiort^Regidation XVll of ISO'o—Limitation Act (XF 
of 1877), Sch, II, Art. 147, scope of—Transfer of 
Property Act {IV of 1832). 

The Hmitatiou for an applicatiou for foreclosure 
under Regulation X7ir of 1806 is 13 years. 

Article 147, Sebedul© 11, Limitation Act of 1877, 
applied not to foreclosure proceedings under the 
Regulation but to such suits for foreclosure as under 
the law then in force could be brought. 

Where a right to make au application for fore¬ 
closure h.id come to an end by reason of efflux of 
time, before the enactment of the Transfer of Pro¬ 
perty Act, the subsequent enactment of the Act 
could not resuscitate that right. 

Where a mortgage by way of conditronal sale 
governed by Regulation X7II of 1806, has not 
provided for possession of the mortgagee, the latter 
has no right to take possession unless foreclosure 
proceedings have been taken under the Regulation. 

A mortgage by conditional sale, executed in 1865 
provided for payment of mortgage-money with in¬ 
terest on Slst March 1866. The mortgagee made no 
application for foreclosure under Regnlation 
X^II of 1806. In 1910, he brought a suit for fore- 
closure : 

Held^ that the suit was barred. 

Second appeal from the decision of the 
District Jadge of Jhansi, dated the 30th of 
January 1912. 

Dr. Tei Bahadur Sapru (with him Mr. 8, 
Mushren), for the Appellant. 

Dr. S. 0. Banerji, for the Respondent. 

JUDGMENT.—This was a suit for fore¬ 
closure of a mortgage by way of 03nditional 
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■ale, dated May Gth, 1865. The amount 
iecured by the mortgage was Rs. 99-13-0. 
The document provided that the said amount 
should be re-paid with interest on Gluiit hudi 
15th of the following year, corresponding to 
March 31st, 1866. The defendants Nos. 1 to 
3 are heirs of the mortgagor. The defen¬ 
dants Nos. 4 to 5 are in possession of the 
mortgaged property under a foreclosure 
decree obtained subsequently to the date of the 
plaintiff’s mortgage. The present suit was 
brought on August 4th, 1910, and by it the 
plaintiff claimed foreclosure of the mortgage 
and possession of the property comprised in 
it. The Court of first instance dismissed 
the suit on the ground that it was time- 
barred and this decree has been affirmed by 
the lower Appellate Court. The Courts 
below were of opinion that as the plaintiff 
mortgagee did nob take possession within 
12 years of March 31st, 1865, the claim was 
barred by limitation. This appeal has been 
preferred by the plaintiff and it is contended 
that as the plaintiff could not take possession 
without obtaining foreclosure proceedings, 
the fact of his not having taken possession 
within 12 years, did not deprive him of bis 
right to foreclose the mortgage and to sue 
for possession. This being a mortgage to 
which Regulation XVII of 1806 applied, the 
procedure for foreclosing it was that pres¬ 
cribed by section 8 of the Regulation. Until 
the mortgage was foreclosed in accordance 
witb the Regulation, the mortgagee’s right 
to possession did not accrue. This was 
held by their Lordships of the Privy Council 
in Ruh Alt v. Wazir-un-mssa (1). In that 
case, their Lordships observed that ‘‘there 
was no right to take possession of the pro¬ 
perty without the procedure prescribed by 
law,” So that, unless foreclosure proceedings 
were taken under the Regulation, the mort¬ 
gagee had no right to take possession. If 
the mortgage-deed had provided for posses¬ 
sion, the mortgagee would have been bound 
to sue for possession within twelve years and 
if he did not do so, bis right as mortgagee 
would become extinct and the result would 
have been that he could not subsequently 
bring a suit for foreclosure. This was the 
case in Srinath Das v. Khetter Mcihun Singh 

(2). The distinction between a case in 

(1) 28 A. 496; 3 0. L. J. 601; 10 C.W. N. 778 (P.C.); 
3 A. h, J. 712; 1 M. L. T. 297; 33 I. A. 107. 

16 C. 693; 16 I. A. 86. 


which the mortgage-deed provided for pos¬ 
session and a case in which the mortgagee 
could only take possession after getting the 
mortgage foreclosed by taking foreclosure 
proceedings under Regulation XVII of 1806, 
was pointed out in Modun Mohun Ohawdhri 
V. Ashad Ally Beparee (3). It seems to me, 
therefore, that the ground on which the 
Courts below dismissed the suit cannot be 
supported. The learned Advocate for the 
respondents, however, coutends, that, as, 
before the passing of the Transfer of Pro¬ 
perty Act, no suit for foreclosure could be 
brought and the only remedy of a mortgagee 
under a mortgage by way of conditional 
sale was to take foreclosure proceedings 
under Regulation XVII of 1806, the plaintiff 
could not maintain his suit unless he bad 
taken those proceedings within the period of 
limitation applicable thereto, that the period 
of limitation for such proceedings was 
12 years, and as no proceedings was taken 
within 12 years of March 31st, 186), the 
right to foreclosure bad become extinct 
before the Transfer of Property Act oima 
into operation, and the passing of that Act 
conld not revive it. This contention seems to 
me to be well founded. It has been held by 
the Calcutta High Court and by this Court, 
that the limitation for an application for 
foreclosure under Regulation XVII of 1806 was 
12 years. I need only refer to the case of 
Karimdad Khan v. MustaqimKhan(4dt in which 
other cases on the point are cited. Therefore, 
the plaintiff’s right to apply for £ ireclosure 
proceedings became extinct on March 31flt,l878. 
On that date no suit for foreclosure could be 
brought in respect of a mortgage like the one 
now in question. It was only upon the enact¬ 
ment of Act IV of 1882 (The Transfer of Pro¬ 
perty Act) that a suit for foreclosure was pro¬ 
vided for. It is true that before the date 
above^metitionedi Acb XV of 1877 wasenaofcBfl 
and Article 147 of the Schedule to that Act 
provided a limitation of 60 years for a suit for 
foreclosure or sale. But that evidently applied 
nofc to foreclosure proceedings under toe 
Regulation mentioned above but to snoh suits 
for foreclosure as, under the law then in force, 

could be brought, as for instance, a suit to 

foreclosnre a mortgage made in the English 

form, The Article was evidently not enacted 

% 

(3) 10 C. 68; 13 0. L. B. 61. 

( 4 ) 26 A. 4; A. W. N. (1903) 176. 
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to provide for the oaseof foreclosure proceeding's 
under the Regulation. Consequently, the 
plaintiff could not taka the benefit of that 
Article. His right to make an application for 
foreclosure having come to an end by reason 
of efilnx of time on March 31at, 1878, the subse¬ 
quent enactment of the Transfer of Property 
Act could not resuscitate that right and as he 
could nob take possession without obtaining 
foreclosure in accordance with the provisions 
of the Regulation, his present claim conld not 
be sustained. On this ground, I would affirm 
the decree of the Courts below and dismi.ss 
the appeal with costs and 1 order accordingly. 

Appeal dismissed. 


OUDH .HJDI0I4L COMMISSIONER’S 

COURT. 

Second Civil AprE4L No. 263 of 1911. 

July 22, 1912. 

Present: —Mr. Stuart, .J. 0. 

SITA RAM AND ANorsBR — Dependants 

— Appellants 

versus 

J AOAN NATH— Plaintifp—Respondent. 

Specific Relief Act (f of 1877), s. 9 —Suit in ejectment 
by licensee against trespasser, inaintainabilify of. 

A licaasee of land, if dispossessed by a trospassor, is 
entitled to maintain, not merely a suit under section 9 
of the Specific Relief Act, but also a regular suit on 
the basis of his tide as lessee. 

Appeal against the decree of the Officiating 
District Judge, Rae Bareli, dated 17th May 
1911, reversing that of the Subordinate 
Judge, Rae Bareli, dated 8bh February 1911. 

Mr. Sidkeshwar BanerjC, for the Appellants. 

Mr. Bisheshar Nath, for the Respondent. 

JUDUMENT.—The point argued in this 
appeal is that the plaintiff-respondent should 
have brought his suit under the provisions 
of section 9 of Act I of 1877, and that as hie 
suit was dismissed by the Court of the 
learned Subordinate Judge, no appeal lay 
against the dismissal and that, therefore, the 
reversal of the learned Subordinate Judge’s 
decree by the learned District Judge was 
illegal. It is clear from the plaintiff-respond¬ 
ent’s plaint that he did nob bring this snit 
under the provisions of section 9 of the Specific 
Belief Act (I of 1877). There is nothing in 
the plaint to show that he brought his suit 
under the provisions of that section and the 
wording of the plaint oontradiote any sneh 
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supposition. Further, whereas by the 
provisions of the law, he could have brought a 
suit under the provisions of section 9 of the 
Specific Relief Act (I of 1877) on half of the 
ordinary Court-fee he paid the full Court-fee. 
I find accordingly that although the plaintiff, 
respondent could, had he wished, have brought 
a suit for possession of the property in question 
under the provisions of section 9 of the Specific 
Relief Act (I of 1877), he did not bring such, 
a suit, but brought a suit for possession under 
the ordinary law. It is asserted by the appel¬ 
lants that the plaintiff-respondent had no right 
to bring a suit under the ordinary law and 
that his only remedy was to bring a suit under 
the provisions of section 9 of the Specific 
Relief Act (I of 1877). The learned Counsel 
for the appellants has produced no authority in 
support of this view. The plaintiff-respondent 
is proved to be a licensee of the land in question 
and the proposition that a licensee when 
dispossessed by a trespasser has only the 
right to bring a suit under the provisions of 
section 9 of the Specific Relief Act (I of 1877) 
upon the mere fact of dispos.session without 
stating his title appears insupportable. If 
that were the law, a licensee, who had been 
dispossessed by a trespasser, would be debarred 
from any right of appeal in case the Court 
found against him on the fact of dispossession. 
There is, however, nothing to show that the 
law lays down any such stipulation. This 
disposes of the main grounds of appeal. It 
is sufficient to add as to the remainder that 
the plaintiff-respondent proved clearly his 
possession within the period of limitation 
and that the learned District Judge applied 
the principles of the law correctly. 

I dismiss this appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 638 op 1912. 
November 1:2, 1912. 

Present: —Mr. Justice Ohamier. 
ROHAN SINGH —Dependant—Appellant 

versus 

Musarnmat AHSANI BBGAM and another 
—Plaintitps—Respondbnts. 

Possession, suit for—Heir of person in possession 
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ca» s’lc for a< (t'jain.^t person who shows Jio 

better title E/Ccfinent — S'l it to eject trespasser by one 
of rcvcrfil persons Jointly interested. 

Tho lioir of a persoa in possession of property is 
cuticied to bring a suit for possession as against one 
>vIio can show no better title. 

One of soreral persons jointly interested in 
I.iu'I may sue to eject a trespasser where the remoral 
of the trespasser is necessary to give the plaintiff 
enjoyment of his rights. 

Second appeal from the decisioQ of the 
Subordinate Judge of Farukhabad, dated the 
29hh of April 1912. 

Mr. S. N. for the Appellant. 

Mr. Govind Proshad^ for the Respondents. 

JUDQ-MEtfT.—This was a suit by one 
of the widows and the daughter of Qidrafc 
Husain for possession of a b:igh. The plain- 
titTs alleged that Qudrat Husain had purchas¬ 
ed half the bagh by private treaty and the 
other half at an execution .sale, that he had 
died leaving the plaintiffs as his heirs, and 
that the defendant had interfered with their 
possession. The lower Appellate Court ha.s 
found that Qudrat Husain acqiuired the bagh 
as stated, that he was in possession of the 
same within 12 years of the suit, and that 
he left another widow and a son, whose where¬ 
abouts were ankno yii but whose death had 
not been proved, but that the plainfitfs as 
two of the heirs of Qudrat Husain were 
entitled to a decree for possession of the 
whole bagh. 

The first point taken in second appeal is 
that secondary evidence of the purchase of 
half the bagh was not admissible. It appears 
to me, on the facts found, that the case falls 
under section 65 (a) or 66 (c) of the Evidence 
Act and that any secondary evidence of the 
sale was admissible. The Subordinate Judge 
finds the sale proved and it is not suggested 
that there is no evidence to support the 
finding. Next, it is contended that the rights 
of the original owners of the bagh were not 
transferable, lb appears to me that even if 
they wtre not transferable, Qudrat Husain, 
having held possession of the bagh, had an 
interest which devolved upon his heirs 
and that his heirs are entitled to recover 
possession against any one who cannot show 
a batter title than they have. The third 
and last point taken is that the plaintiffs 
are not entitled to recover more than their 
share of the grove, because the existence 
of another widow and of a son has been 
proved. The plaintiffs rely on the decision 


reported as Munnu v. Nusrat Uilah Khan (1), 
which follows a previous ruling of this 
Court reported as Bira Lai v. Bhairon 
(2). It seems to me that the decisions 
cited do not cover the present case. 
They amount to no more than this that one of 
several persons jointly interested in laud may 
sue to eject a trespasser where the removal 
of the trespasser is necessary to give the 
plaintiff enjoyment of his rights. In the 
present case, the plaintiffs have definite 
shares in the grove of which they can bo 
given possession and, in my opinion, they are 
not entitled to possession of any larger share. 
The plaintiffs are, as between them entitled to 
a 17/4dth3 share in the grove. I modify the 
decree of the lower Appellate Court by 
giving the plaintiffs a decreo for possession 
of a 17/48ths share in the grove. The parties 
will pay ail reooivj proportionate costs 
throughout. 

Decree modified. 

(1) A. W. N. (1901) 36. 

(2) 5 A. 602. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Cine RerisioN Application No. 168 op 1911. 

July .30. 1912. 

Present :—Mr, Stuart, J. 0. 

Baja RAG-HURAJ SINGH— Dbpsndant 

—Applicant 

versus 

SAHIB DIN —Plaintipp—Oppositb Partit. 

Prooinoial Small Cause Courts Act (ll of 18S7),8.25 

Revision—Limitation, question ot, whether a good 
ground of revision. 

^ Section 25 of the Small Cause Courts Act does not 
give any right of appeal on law or fact and the powers 
conferred by the section are purely discretionary, 
not to be exercised unless it appears that some 
substantial injustice has resulted from the decree 
of a Court of Small Causes. 

■An error by a Small Cause Court on a question of 
limitation does not justify interference by the High 
Court under the section. 

Ram Gopal Jhoonjhoonwala v. Jokarmal Khemka, 39 
C. 4. 3; 15 Ind. Cas. 547{ Rxghu Nath Sakai v. The 
Ojgicial Liquidator of the Himalaya Bank, 15 A. 139: 
A- W. N. (1893) 59, referred to. 

Muham7nad Bakar v. Bahai Singh, 13 A. 277; A, 
W. W. N. (1891) 80, followed. 

Application for revision against an order of 
the Subordinate Judge, Fyzabad, dated 3rd 
November 1911, exercising Small Canae 
Court powers. 
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Babu Hargovind Das, for the Appli’canfc. 
Baba Baieshuri Prasad, for the Opposite 
Parky. 

JUDGMENT.—This is an application 
under seotion 25 of Act IX of 1887 for revi¬ 
sion of a decree of the Subordinate Jad^e 
of Pyzabad in a Small Cause Court case. 
The first point is that the suit is barred by 
limitation. Ik has recently been decided in 
jRam Gopal Jhoonjhoonwala v. Joharmal 
Khemka (1) that an error by a Small 
Cause Court on a question of limitation 
does not justify the interference of the 
Hig'h Court under section 115, Act V of 
1908, and there is a decision of the 
Allahabad High Court in Baghu Nath 
Sahai V. The O^cia! Liquidator of the 
Himalaya Bank (2), that an application 
under section 25, Act IX of 1887, ought not 
to be entertained except in cases in which a 
similar application under section 622 of the 
then Code of Civil Procedure would beallowed. 
That seotion corresponds to section 115 of 
Act V of 1908. This follows a previous 
ruling of a Pull Bench of the Allahabad High 
Court in Muhammad Bakar v. Bahai Singh 
(3) that section 25 of Act IX of 1887 does not 
give any right of appeal on law or fact, and 
that the powers conferred by that section 
are purely discretionary and not to be exercised 
unless it appears that some substantial 
injustice has resulted from the decree of the 
Court of Small Causes. That Full Bench 
decision does not appear to be considered 
invariably by applicants for revision of Small 
Cause Court decrees in this Court. As, upon 
the merits of the case, it is apparent that no 
substantial injustice has resulted from the 
decree in question, 1 should, in any circum- 
stanoe, dismiss this application; but, even 
upon the grounds raised before me there is 
no reason to suppose that the learned Sub¬ 
ordinate Judge made any error either of law 
or of fact. 

This application is dismissed with costs. 

Appeal dismissed. 

(1) 39 C. 473j 15 lud. Cas. 547. 

(2) 15 A. 139; A. W. N. (1893) 59. 

(3) 13 A. 277; A. W. N. (1891) 80. 


ALLAHABAD HIGH COURT. 

First Ci7il Appeal No. 214 op 1911. 

November XI, 1912. 

Present-. —Sir Henry Griffin, Kt., Judge, 
and Mr. Justice Chamier. 

Sheikh NASIR-UD-DIN— Plaintiff 

—Appellant 
versus 

BALLABH DAS and others—Dependants 

—Respondents. 

Muliammacian Laio—Waqf—Waqif not owner of pro¬ 
perty at creation of waqf—jVo subseiincnt ratification 
bij real owner—Validitij of waqf. 

A Muhammadan mado a wayf of property of 
which ho was nottho owner at the time of dedication. 
The true owner did not I’atify the waqf: 

Hold, that the wakf was invalid under the Muliatn- 
madan Law. 

First appeal from the declsiou of the 
Subordinate Judge of Bauda, dated 29th ot 
March 1911. 

Mr. J. N. Ghou'lhari, for the Appellant. 

The Hon’ble Mr. Sunder Lai (with him 
The Hou’ble Mr. Moti L-.il, Messrs. Durga 
Gharan Banorji and Bajpai), for the Respond¬ 
ents. 

JUDGMENT. 

Gripfin, J.—This appeal arises out of a suit 
to enforce a claim under an indemnity bond, 
executed in favour of one Abdullah by Eishun 
Chaud and Gokul Gbaud on the 12th of 
November 1889. On that date, Kishen Ohand 
and Gokul Chand executed a sale-deed of a 
village named Lasra iu favour of Abdullah. 
The latter apparently had some doubts as 
to the validity of his vendors’ title, for on 
the same date he took from his vendors an 
indemnity bond, the conditions ofiwhich have 
given rise to the present suit. By this 
indemnity bond the vendors undertook to 
make good to Abdullah the sale price together 
with any loss he might suabaiu on account of 
any defect of title in the property conveyed 
by the sale-deed. Apparently, Abdullah 
entered into possessiou of the property sold 
and remained in possession until the 27fch of 
May 1897, when he made a dedication of this 
village along with others for certain religious 
purposes. Under the waqfnamah, he appoint¬ 
ed himself the first and nominated 

his son, the appellant before us, his suocessor. 
In the life-time of Abdullah, Musammat 
Naraini appeared as a claimant of the 
ownership of the village Lasra. She 
was the adoptive mother of one Eamgopal, 
a nephew of Abdallah’s vendors. Her suit 
was decreed by this Court on the 2l8t of 
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December 1905 and Miisammnt Naraini 
obtained possession of the village Lasra in 
!May 1906. This suit was instituted on Ihe 
8rd of August 1910, to recover a sum of 
Hs. 52,000 on acconnt of the price of the 
village Lasra and the loss incurred by the 
plaintiff owing to the village having passed 
out of his possession. The defendants Nos. 
1 to 5 are transferees from the vendors 
of Abdullah of the village hypothecated 
under the indemnity bond mentioned above. 
Musammat Naraini, the sixth defendant, is the 
person who, under a decree of this Court, 
obtained possession of the village Lasra. The 
defendants Nos. 7, 8 and 9 are representatives 
of the vendors. They have not appeared to 
defena the suit and no relief was asked as 
against them. Abdullah died during the 
pendency of the appeal in this Court in the 
suit brought by M7tsam.7nat Naraini and his 
son who is the appellant here was brought 
on the record as his representative. The 
present suit was defended on various grounds 
and we are concerned here with two only. 
The lower Court has upheld the conten¬ 
tion of the defendants, first, that the wagf 
is invalid and. therefore, the plaintiff is 
not entitled to maintain the suit, and 
secondly, that Abdullah, the vendee, at the 
time he created the waqr, did not at the 
same time convey to the mutwalU his rights 
under the indemnity bond. In appeal it is 
contended that the Court below was wrong 
in holding that the wagf was invalid and 
that the plaintiff has no right to maintain 
the suit because the wagfnamah contained 
no mention of a conveyance to the vxutwalli 
of (he vendee’s rights under the indemnity 
bond. It is further contended that if the 
present suit cannot be maintained by reason 
of any defect in the plaintiff's position as 
mulwalli, he ought to be allowed to continue 
the suit as heir of the vendee Abdullah. 
This Court, in its decision of the 2l3b 
December 1905, held that the sale to Sheikh 
Abdullah was not a valid sale and that 
Abdullah was not a hona fide purchaser 
under that sale. The Muhammadan Law 
on the subject of wagf, which it is necessary 
to refer to in this case, will be found at 
page 131 of Arneer Alt’s Muhammadan Law 
Volume I : “The subject-matter of the 
dedication mast be the property of the 
wagif at the time the wagf is made, that 
is, he must be in a position to exercise 


dominion over it. Consequently, if a wagf 
is made by a person of some property of 
which he is in unlawful possession, but 
which he subsequently purchases from the 
rightful owner, such wagf is invalid. So 
also, when a man makes a wagf for certain 
good purposes of land belonging to another, 
and then becomes the proprietor of it, 
the wagf not lawful but it would become 
validly dedicated if ratified by the proprietor. 
Accordingly, when a person purports to make 
a wagf of property which does not belong to 
him and such wagf is subsequently ratified 
by the true owner, the dedication is valid.’* 
Here it will be seen that Abdullah 
made a dedication of certain property of 
which he was not the true owner. There has 
been no ratification of the wagf by the true 
owner and 1 am not satisfied that according, 
to the Muhammadan Law, as set out above 
the so-called wagf, so far as the particular 
village Lasra was concerned, was valid. I 
agree, therefore, with the lower Court in 
dismissing the plaintiff’s suit on that ground. 
I do not consider it necessary to go into the 
second ground as to what was the exact 
intention of Abdullah in regard to his rights 
under the indemnity bond at the time he 
executed the wagfnamah. As to the plea 
advanced on behalf of the appellant that he 
should be permitted to continue the suit in 
his capacity as heir of the deceased Abdullah, 
I do not think that the request is one which, 
should be acceded to at this stage of the 
case. It is not pretended that the plaintiff 
is the one and only heir of Abdullah and I 
am not prepared at this stage of the case to 
allow the plaintiff to continue the suit in an 
entirely different capacity. In my opinion, 
the suit was rightly dismissed by the Court 
below and I dismiss this appeal with costs 
including fees on the higher scale. 

Ohamisr, J.— 1 agree that the appeal should 
be dismissed but 1 should prefer to rest the 
dismissal of the appeal on the ground'ihat 
even if ih^wagf vias valid, the plaintiff has 
no right to sue on the deed of indemnity as 
muiwalli of the wagf. The right to sue on 
that deed does not appear to have been 
transferred to the mutwalU for the time 
being. Under the wagfnamah, Abdallah 
abandoned his title to Mouza Lasra, but did 
not mention, or in any way refer to the deed of 
indemnity. The right to sue on that deed is 
not appnrtenant to the interest of Abdallah 
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in Afou 0 a Lasra and did nofc pass to the 
wutw9lli for the time being' under section 8 
of the Transfer of Property Act or under 
any other provision of which 1 am aware. If 
it was intended that the mutwalli for the 
time being should have the right to sue on 
the deed of iudemuity, I can only say that, 
in ray opinion, no such intention has been 
expressed in the waqfnamah. I agree that the 
plaintiff should not, at this stage, be allowed 
to convert the suit by him as mutwalli into a 
suit by him as one of the heirs of Abdullah. 

Bt The Coort. —The appeal is dismissed 
with costs including fees on the higher scale 
so far as defendants Nos. 1 to 5 are concerned. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. SS op 1912. 
October 17, 1912. 

Presentx —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

P. K, GOVINDAN NAIR and ovhsrs— 
PtniiONEBS—A ppellants 
versus 

P. NARAYANAN NAIR and othees— 

Respondents. 

Lunacy Act {XXXV of 1858 )—Law and 
I7sagre—Tai'wad property, nature oj —Karnaraii oj a 
Malabar tarwad, dcclaratioti of, as lunatic — Appoint¬ 
ment of manager in his stead—Poivers of karnavan. 

The property of a Malabar tarwad is not the indi. 
Tidual property of the karnavan and a manager ap¬ 
pointed for him obtains no rights over the tarivad 
property. His powers of management may bo modi, 
fied by a Icarar entered into by the other members of 
the family. The members concurring with each 
other may dispose of the property as they please. The 
right of disposition is the crucial mark of owner¬ 
ship. If any one of the members does not join, the 
alienation, unless justified by family necessity, would 
be invalid because the ownership is as much in any 
one dissenting member as in all the other members 
together. 

No application can lie for a declaration of 
lunacy of the karnavan of a Malabar tarwad under 
Act XXXV of 1858 and for the appointment of a 
manager in his stead for property other than his sepa¬ 
rate property. Lunacy of a karnavan is a conclu::ive 
ground on which the next Anandravan could claim to 
have the karnavan removed. Act XZXV of 1858 
cannot be applied to a member of a Hindu Mitakshara 
family who owns no separate property. 

Per Sundara Aiyar, J. Qun^re:-^ Whether the lunacy 
of a karnavan would automatically work a forfeiture 
of his right of management or whether it would be 
necessary to get him removed by Court ? 

Trimbaklal Qovandas v. Eiralal, 20 B. 659 ; In the 
tnattsi'of the petition of Bhoopendra Narain Roy, 8 0, 
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531); HC. L. U. .TO; Sham ICocr v. Mohanuiulu Sahoij, ly 
i'. 301; ViriiiHtkA/iappa v. Nilgunyact, 10 U. ;joy. 
Ilandhu Prasad v. Dhiraji Koer, 20 A. 4(H>; ('.futrib-uUah 
v.Khalak Stii<jh,7 <\W.N. 081; .5 IJoin. L. ll. 478' 30 1. 
A. 105; 25 A. 407 (1*. C.); Vnriialod Narayanan 
Numburi v. Vernakol Nurai/an Numburi, 2 Al. 3:^8; 
Vasndcvun v. Saiikaran, 20 M. 120; 7 M. L. .1. lOi*' 
Narayani v. dovinda, 7 Al. 352; Moidin Kutfi v 
Krishnan, 10 M. 322; Knnhiclickan v. Lydia Ariikendcn 
(1912) 1 M. \V. N. 380; 14 Ind. Cns. 480; 11 M. L. 
T. 232; v. Ooviiuln Mcuon, 22 AI. h. 

J. 23; 12 Iiid. Cas. 492: 10 M. L. T. 399; 35 AI. 049 - 
(1011) 2 M. W. N. 487; Kenafh Pitlhcn Vittil 'lavuti 
V. Namyauan, 28 M. J82; 14 M. L. ,1. 415; Oourah Koer 
v.aajudhnr Prasad, 5 C. 219; 4 0. L. R. .398, Shea 
Landun Sinyh V, Musamniat dhunsnin Kooercc, 21 W 
li. 142-, Mnsammat AJhola Koocrec v. Babu Diyambur 
Siuyh, 23 W. U.200; Soobansc Singh v. Jugaeshur Koer 
13 C. L. R. 86, referred to. ’ 

Appeal against the orders of the District 
Judge of South Malabar, in Civil Miscellane¬ 
ous Petition No. 2 of 1912, dated 21st day of 
February 1912. 

Mr. T. R. Ramachandra Iyer, for the 
Appellants. 

The Hon’ble Mr. J, L\ Rosario, for the 
Respondents. 

JUDGMENT. 

Sundara Aivah, J.^The application which 
gave rise to this appeal was one under Act 
XXXY of 1858 to adjudicate the karnavan 
of a Malabar tarwad a lunatic and to 
appoint a manager for his estate. The 
application was dismissed by the District 
Judge of South Malabar, he being of opinion 
that no application would lie under the 
provisions of Act XXXY of 1858 to 
adjudicate a member of an undivided 
Malabar tarwad a lunatic. He did nofc on 
the view he took, consider ifc necessary to 
bold an inquiry as to the question whether 
the karnavan was in fact a lunatic or nofc. 

The question for our decision is, whether 
that view is right. No decision bearing on 
the precise question has been brought to 
our notice. The competence of the Court to 
adjudicate an undivided member of a 
Mitakshara family a lunatic has been con- 
mdered in some cases. In Trimbaklal 
Qovandas v. Hiralal (1), it was not necessary 
for the Court actually to decide the ques¬ 
tion an adjudication having, as a matter 
of fact, been previously made in that case 
and a manager having been appointed, The 
question before the Court was whether the 
manager so appointed, who was another 
member of the undivided family, was bound 
to render accounts in accordance with tlie 
(1) 20 B. 859. 
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Piovisions of sootion 17 of the Act. 
Farrau, 0. J., aad Parsoas, J., held that the 
Court would not make him reader aa 
account under the section. At page 666 
Farrau, C. J., observed : "The Act provides 
ui machinery nor does it confer any power 
upon the Court to deal with joint family 
property or interfere in the aifairs of a joint 
family.” This observation tends to show 
that, if tlie question had actually arisen, 
the learned Jndges would probably have 
decided that no adjudication could be 
made with reference to the member of an 
undivided Uitakskara family. In In Ihs 
maUer of the petition of Bhoopendru Narain 
iBoy (2), Pontifex, J., observed at page 641: 
“lb has been objected before us, andapparently 
the Judge seems to have been of opinion, 
that Act XXXV of 1853 cannot and does 
nob apply to members of a Mitjkshara 
family. We are unable, as at present advised, 
to admit that as a correct proposition. It 
appears to us that there may be cases where 
it is essentially necessary that a guardian 
should be appointed for a membar of a 
Mitaksh'ira family as much as for a member 
of any other family. It is not necessary, 
however, for us to decide that question, 
because we think the application fails on 
other grounds.” It was argued before the 
learned Judges that the application for 
adjudication in that case was made with a 
view to enforce partition of the share be¬ 
longing to the alleged lunatic. Dealing 
with that argument, the learned Judge 
observed : “Now, with respect to the 
suppositioQ of the Judge that these pro¬ 
ceedings were taken with the intention of 
ultimate proceedings for a partition, without 
deciding whether or not a partition could 
be had under such circumstances, if the 
lunatic were declared a lunatic under the 
Act, it may be not improper to refer to the 
policy of the Lunacy Enactments in 
England., Under these Acts, it has always 
been the policy of the Legislature not to 
interfere with the course of inheritance of 
the lunatic’s property, and provisions for 
that purpose have been inserted into these 
Acts, so that even where it is necessary for 
payment of debts or otherwise, that the 
lunatic’s real property should be sold, it is 
provided that the surplus monies should be 


considered as in the same oonditiou as 
invested in land, leaving them heritable as if 
they were land, possibly, therefore, even 
if an application for partition ware made, 
it might be refused in accordance with 
that policy.” If the Court would refuse a 
partitioQ at the insbaoce of the mauager 
of a lunatic, then it is difficult to see what 
object would be served by the appointment 
of a manager for his undivided share in the 
estate. 

The learned Judges do not point out in 
what circumstances it would be permissible 
to appoint a manager for a lunatic co¬ 
parcener of an undivided family. In several 
cases, the Indian Courts have held that a 
guardian cannot be appointed under the 
Guardians and Wards Act for an undivided 
member of a Hitaksh'ira family. See 
Sham Kuar v. Mohanunda Sahoy{Z)\ Virupak^ 
shappa V. Nilgangava (4); Bandhu Prasad 
V. Dhiraji Kuar (6). That question is 
really concluded by the opinion of the Privy 
Council in Qharih'ul lah v. Kkalak Singh (6). 
Sir Arther Wilson, delivering the judgment 
of their Lordships in that case, observed: 
“It has been well settled by a long series 
of decisions in India that a guardian of 
the property of an infant cannot properly 
be appointed in respect of the infant’s 
interest in the property of an undivided 
Mitakshara family. And, in their Lordships’ 
opinion, those decisions are clearly right, on 
the plain ground that the interest of the 
member of such a family is not individual 
property at all, and that, therefore, a 
guardian, if appointed, would have nothing 
to do with the family property.” These 
observations are, in my opinion, equally 
applicable to the appointment of a manager 
for a lunatic co-?arcerner in a Mitakshara 
family. The question then is, can a 
different view be taken with respect to 
the kainavan of a Malabar tarwad P Mr. 
T. R. Ramachandra Iyer, the learned Vakil 
who appears for the appellants, has 
strenuously contended that the kamavan 
should, for all practical purposes, be regarded 
as the owner of the property and that, 

(3) 19 C. 301. 

(4) 19 B. 309. 

(5) 20 A. 400. 

(6) 7 0. \V. N. 681j 6 Bom. L. E. 478j 30 L A. 166j 
25 A. 407 (P. 0.). 


(2) 6 C. 639; 8 C, L. R. 30. 


INDIAN OASBS. 


475 


Vol, XVit] 

QOTINOAN NAIR V. NARAYANAN NAIR. 

aUhooffU in theory the property oi^i,txrtoal 
may be Yeated in all its members, the 
oiTQership of the others is pi*aotioa.liy 
worthless, their eubstaubial rig^hts being 
oenfiaed to the receipt of maiuteuance and 
to preveat the karnaoan from wasting or 
misasiag the property of the tarwxd. What¬ 
ever maybe the extent of the kanuDin's 
powers of managemeat, I cannot doubt that 
the tarwxd property is nob, to use the 
language of the Privy Ooauoil, the 

individual property of the karnxmin^ aud 
that a manager appointed for him will 
obtain no rights over the tarwxd property. 
Observations are, no doubt, to be found in 
Varnakot Narayanan Namburi y. Vernakoi 
Narayanan Namburi (7), which might 

encourage the notion that, the property of 
a tarwad is vested in the karnavan. The 
question In that case was whether a decree 
obtained against a karnavan in a properly 
contested suit would be blading on the 
other members. It was, with reference to 
that question, that Kernan, J., observed that 
the tarwad property was vested in the 
karnavan and that he had large powers of 
dealing with it. This observation was 
referred to in Vasudeuan v. iSu»tara»( 8 ),wher 0 
also the question was similar to that raised 
in Vernakot Narayanan Namburi v. Vernakot 
Narayanan Namburi {7). Subramanya 
Iyer, J., observed: ’’The family property 
is not liable to partition, except with 
the consent of all, the right of the 
members other than the kirnavan, be¬ 
ing practically limited to claim maintenance 
and to prevent the karnavan from wasting 
or improperly alienating the family pro¬ 
perty; and the title to hold possession of 
the estate and to receive and expend its 
income is vested in the karnavan, not by 
the sufferance of the other membars, but 
of right, which is indefeasible so long as 
he exercises his functioas without injury 
to the family. Therefore, according to the 
substantive law to which he is subject, a 
karnavan is necessarily the natural 
representative of the family in all matters 
concerning it as between it on the one 
hand and outsider on the other”. These 
observations, understood with regard to 
the context, cannot, in my opinion, be 

(71 2 M. 828. 

(81 20 M. 129; 7 U. L. J. 102. 


taken to lay down that the karnavan has 
any larger right of ownership than any 
junior member over the Urivid property. 
What is vested in him, according to tlie 
learned Judge, is the righfc^’to hold possession 
of the estate aud to receive and expend its 
income” aud this right, he observes, is one 
not derived by appointment or sufferance 
of the other members, but under the law 
of the land. The karnavan's power of 
managemeat, extensive as it may be, is, in 
my opinion, in no respect different in 
cliaracter from tiiat of the managing mem- 
bar of a Mitakshara family. The only 
difference between the latter and the 
karnavan of a Malabar larw.id arises from 
the fact that partition cannot be enforced 
except with the consent of all the members. 
Bat the substantive right of the karnavan 
m the trawad property is of exactly the 
Sima character as that of the managing 
member of a Mitakshara family. 

In Narayini y. Oobinda (9), it was 
pointed out by this Court that the karnavan 
has no higher rights over the income of 
the tirwai than any other members. The 
equal ownership of all the members was 
also recognised in Moidin Kutti v. Krishnan 

(10) . In Lunhichekkan v. SyJia Arukenden 

(11) , I have referred to other cases in 
which the same view was adopted. My 
observations in Kallxni Amma y. Govinda 
Menon (12), do not, I think, throw any doubt 
on the equal ownership of all the members 
of a txTwad. The question in that case 
was whether the karnavan had the right 
to claim the actual possession and custody 
of all the property of the tirwad ao-ainsb 
any other members who might take p'osses- 
Sion of any part of it, and 1 expressed the 
opinion that he had the right. There can 
be no doubt that, both in a Malabar family 
and in a Mitakshara family, so long as it 
remains undivided, the manager is the 
person entitled to the actual possession of 
all the property of the family, although 
in the case of a ^litakshara family, this 
right is of comparatively small Value 
because a partition could be enforced by 

(10) 10 M. 322. 

T ^232 ^ 430j 11 fil. I, 


(12) 22 M. L. J. 23; 12 Ind. Cas. 493* 10 
399j 35 M. 649; (1911) 2 M. VT. N. 4S7. 
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cise' of Kenath Puthen Vittil Tavxzi v. 
N-irai/inan (13), merely laid doTva that the 
kaniavxn was n)t bound to acoouafc to the 
other members or to pay them the sarpla^ 
profits. This really has no bearing on the 
question of the equal ownership of all the 
owners. The case cannot betaken to lay 
down that the karnavxn himself has any 
right to use the surplus profits for his 
own purposes This he has not, as pointed in 
Nnrayx 7 ii v. Gobinii(9), He has the right to 
dispese of the inoeme fer the benefit of the 
members of the i-irwid, an I, as the 
manager, he lias censiderable discretion in 
the actual distribution of the inoeme. The 
right to distribute, however, can be exercis¬ 
ed only in the interests of the tirwid and 
of its members, and unequal distribution 
cinnob be supported on the larger right of 
any one member to the income than of any 
other. Ordinarily, no doubt the right of a 
junior member would be to receive main* 
tenance and to prevent waste of the txrwxd 
property. But the equal ownership of all 
is demonstrated by the fact that the mem¬ 
bers by joining together may divide the 
property between themselves If a kirnavir, 
wastes taneid property, it has been held 
that a junior member may recover the pro¬ 
perty for the use of the hrtvil, a position 
inconsistent with anyttilng but his right 
of ownership. The kxrnavins rights of 
management may be modified by a kirar 
entered into by all the members of the 
family. The members concurring with each 
other may dispose of the property as they 
please. The right of disposition is the 
crucial mark of ownership. If any one of 
the members does not join in the alienation, 
unless justified by family necessity, it would 
be invalid because the ownership is as 
much in any one dissenting member as in 
all the other members together. 

It is imposible for me to come to any 
other conclusion than that the property of 
a tarwad is not the individual property of 
the karnavan and that is the test, accord¬ 
ing to the view of the Privy Council, 
which must decide whether a guardian can 
be appointed under the Guardians and Wards 
Act, and, as I take it, a manager under Act 
XXXV of 1858. As observed by their 
Lordships, a manager appointed would 
obtain no right of management over the 

tl3) 28 il. 182,14 U. li. J. 416. 


property of the tarwid, but only over the 
individual property of the lunatic for whom 
he is appointed. The appointment of a 
manager, therefore, would be of absolutely 
no use. If the karnaoau becomes a lunatic, 
then the next senior member of the tarwad 
has the right to succeed to the management. 
How then can the Court displace that right 
by appointing a stranger? If the Court could 
appoint a manager it may appoint any one 
to that position. It is unnecessary to consider 
whether lunacy would automatically work 
a forfeiture of the karnavan's right of 
management, or whether it would be 
necessary to get him removed by Court. It 
is quite clear that in either case, lunacy 
would be a conclusive ground on which the 
next Anandravan could claim to have the 
karnaoan removel. Such a right cannot be 
prejudiced by any appointment of a manager 
under Act XXXV of 1858. It would, there¬ 
fore, be absolutely useless to take any pro¬ 
ceedings under that Act. It was pointed 
out that the karnavan has large powers and 
that the powers vested in a lunatic may be 
exercised by his manager. Apart from the 
answer already given, namely, that the right 
of junior members could not be affected by 
any order made under Act XXXV of 1858. 
I should observe that a power which may 
bo exercised by a lunatic’s manager, must be 
a power attached to his boneficial estate. See 
Halsbury’s Laws ofjEogland, Volam0l9, page 
449. The right of management of & karnavan 
of a trawad and the powers attaching to that 
right are not incidental to the karnavan'f 
beneficial right in the tarwad proporty, but 
to his being the seniormost member of 
the tarwid or to his being allowed to be 
the manager by the tarwad includiog the 
senior most member. His beneficial interest, 
as already pointed out, is no more than 
that of any other member and does not carry 
any powers, which the karnavan could ex¬ 
ercise in virtue of it. 

I am, therefore, of opinion that the order 
of the lower Court is right and that the 
appeal must be dismissed with costs. 

Sadasiva Aiyar, J.—Twenty-three out of the 
28 junior members of a Malabar tarwad applied 
to theDistrict Court of South Malabar under 
the Lunacy Act (XXXV of 1858) for a dec¬ 
laration that their old fear»ovart(OhathttNair) 
was of unsound mind and for the appoint¬ 
ment of a manager of his properties a&d 
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of a guardian for his pBrsou. Ihe Disfcriot 
Court refused to grant their prayer and 
henoa they have appealed bo this Court. 

The alleged lunatic has evidently no 
property except what he was ruauagiug as 
karnavan of the tirv/ad. This appUoatiou 
to the District Court was made, nob because 
the bowels of oompassioa of the petitioners 
were moved towards their kartinviDi by his 
alleged lunacy or because they wished to 
protect the karnavan (who has one foot in the 
grave, being nearly 90 years old). The 4th 
paragraph of the petition is as followsAs 
the (iaru»ad) properties are not properly 
managed owing to the karnavins lunacy, 
“ the petitioners are put to great hardship 
and inconvenience as they do not get their 
raaiutenauce and other expenses. Besides 
this, it is likely that the properties to which 
the petitioners i^re also entitled will be 


wasted.** .. i- • • 

The District Judge’s reasons for dismissing 

the petition are as follows A considera- 

tion of the Lanacy Act XXXV of 1858 
allows that the property of, which the person 
alleged to be a lunatic is possessed of 
should belong to the lunatic and that it is 
not intended that the Court should deal 
with joint family property nor interfere in 
the affairs of a joint family. In Tnmhik 
Lil Qodnias v. Hiralai (1). it was held 
that the Act provides no macbmery nor does 
it confer any power upon the Court to deal 
with joint family property or interfere m 
the affairs of a joint family. In the analo¬ 
gous case of the appoint^nt of a guardma 
under the Guardians and Wards Act of Irtyu, 
it has been held that a guardian cannot be 
appointed of the property of a minor who 
is a member of a joint Hindu family 
governed by the Mitakshara Law and 
possessed of no separate property Sham 
Kuar V. Mohanunda Sahy{S). A forhon 
does this reasoning apply iu the case 
of a karnavan of a Malabar tarwad ui 
which partition cannot be demanded. I 

do not think that it is desirable tha,t the 
provisions of the Lunacy Act should be 
invoked to remove the head of a tarwad 
from office when the obvious and ordinary 
remedy of suing for his removal is available to 
the members of the tarwad. It is nob 
improbable that the petitioners have devised an 
inexpensive method of attaining their object 
h y means of this petition.” 


The appellants* learned Vakil attacked 
the DivSbrlcti .ludge's abjve observations at 
great length but has left me unconvinced 
that there is any Haw in the reasoniog of 
the learned District Judge, whose language 
I adopt in toto. Act XXXV of 1858 was 
enacted “ to make better provision for the 
care of the estates of lunatics ” and nob to 
enable junior members of a t iriond to deprive 
their karnavan of his powers of management 
by charging him with lunacy. Act XIV 
and XL of 1858 (which were repealed by 
the consolidating and amsndiog Act VIII of 
1890) were pvs^ed in the same year as the 
Lunacy Act XX VT of 1853 to protect the 
estates of minors. The analogous provisions 
in these Acts have been construed as not 
applying to cases of minors, who are members 
of a joint Hindu family and wlnse only pro¬ 
perty is their undivided share in the joint 
family property. [See Gonrah Koeri v. 
Oaiadkar Pr.isad (14); Sheo Nnndun Singh v. 
Mnsimmat Ohunsam Kooree (15); ^usammat 
Ajhola Koosree v. Bibn Digarnbur ^ingh (16); 
Sham Kuar v. Mohanunda Sahoy (3) and 
Qharib-ulda v. Khalak Singh (6)]. A 
member of a Malabar tirwad is in a position 
worse than that of a male member of a joint 
Hindu family in two respects; — 

(а) A-tarivad member, even if he was the 

karnavan^ cauuob enforce partition by 
suit and no partition of tarwad pro¬ 
perty can take place unless by a 
family arrangement assented to by 
all the members, whereas a male 
member of a Hindu co-parcenary can. 
always sue for partition. (The suit 
can be brought even on behalf of a 
minor member if the Court could 
be persuaded that it is for the minor's 
benefit, viewed in a broad 
sense, that the suit should be con¬ 
ducted). 

(б) . A tarwad member cannot alien- 

aie for his own private purposes a 
particular fraction or share ot the 
tarwad property as belonging to him, 
while a Hindu family co-parcener 
could do so. 

I am, therefore, clear that Act XXXV of 
1358 was not intended to authori.se Courts to 

(14) 5C.219;4 0. L. R. 39S. 

(15) 21 W. R. 143. 

(16) 23 W. K. 206. 
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entertaiD proceedings under it in respectof an 
alleged lunatic who is a member of a Malabar 
tnrw'id, or of a joint Hindu family and owns 
no separate property. Though the learned 
Judges, who decided Trimhaklal Govinias v. 
Riralal{\), say that they express no opinion 
upon this general question’, the inclination 
of their opinion seems clear. I do nob agree 
with the obiter dicta in In the matter of the peti¬ 
tion of Bhooptndra Narain Roij (2) and Soo- 
hanse Singh v. Juggeshur Roer (17), that Act 
XXXV of 1858 may be applied to a member 
of a Mitakshara family who owns no separate 
property. I, however, agree entirely with 
many of the other observations in the first 
case. One such observation is that sufficient 
cause must be made out by the petitioners 
for putting the Lunacy Act into operation 
against an individual alleged to be a lunatic, 
such sufficient cause being, not certainly 
the benefit to the petitioners but, the lunatic’s 
benefit, and ‘ the proper protection and 
care” of his person and of his properties. 
In construing the provisions of statutes re¬ 
lating to minors and lunatics, the paramount 
consideration is the benefit of the disqualified 
person I am of opinion that it would be an 
abuse of the powers granted to the Court 
by the Lunacy Act to exercise such powers 
in the interest of persons other than the 
alleged lunatic. Further, if (as the peti¬ 
tioners alleged) th« old karnavan, Chatbu 
Nair, has become a lunatic, he has become 
civilly incapable of holding the office of iarna- 
van and the next senior Anandravan ipso 
facto has become the head of the family 
enlitled to possession and management of the 
tarwad properties. Chathu Nair has ceased to 
possess even the right of management of the 
family property and the Lunacy Act, which 
could only be invoked where the lunatic has 
got property, becomes wholly iccapable of 
application. It was argued that as a karna- 
van who becomes blind does cot lose bis 
position merely by reason of his blindness, a 
karnatan who becomes a lunatic does not 
lose his right to manage as karnavan. There 
is absolutely no analogy between the two 
cases. A minor or a lunatic cannot be a kar¬ 
navan. If a karnavan dies and the next 
senior male is the minor or a lunatic, he 
cannot succeed to the office at all, whereas if 
he is merely blind, there is no legal objection 

tl7) 13 0. L. R. 86. 


to his succeeding. If his blindness is shown 
to have led to gross incompetenoy in manage¬ 
ment, he might be removed, but a minor or 
lunatic can never hold the office at all till 
the minority ceases or the lunacy is cured. 
Lunacy deprives a man of all legal compe¬ 
tence to contract or to manage affairs and 
the lunacy of even one partner dissolves the 
partnership [section 254 (1) of the Contract 
Act], If the karnavan is the agent or karta of 
the tarwad, his powers as agent ought to 
terminate on his becoming of unsound mind 
(compare the provision in section 201 of the 
Contract Act, which of course does not 
directly apply). To hold that a karnavan, 
who can become such only if he is an adnlt, 
of sound mind and who has to represent the 
tarwad as its managing member, could conti¬ 
nue to be karnavan and to possess the 
powers of representing the id! when he 
has become a lunatic, seems to be a contra¬ 
diction in terms. 

In the result, 1 agree with my learned 
brother that the appeal fails and must be 
dismissed with costs. 

Appeal disrr.issed. 


CALCUrrA HIGH COURT. 

Second Civil Appeal No. 2030 op 1907. 

July 8, 1912. 

Present: —Sir Ashutosh Mookerjee, Kt-, 
Judge, and Mr. Justice Beachcroft. 

NANDA GOPAL SINHA ROY AND OTflE.i3 
—Defendants—Appellants 

versus 

Srimati PARESHMONi DEBI and otetbrs 
—Plaintiffs —RESPONDBSTi. 

Hindu Zi«iy—Dajabhaga— Gift oj immoveable pro¬ 
perty by father to daughter at her worrm^e—Sfcridhan 

Yautuka—lOeatA of daughter -without male issue— 
Inheritance—Daughter of daughter-Original owners 
sister's son. 

A Hindu governed by the Dayabhaga School, exe- 
cuted a deed of gift in respect of certain immoveable 
property in favour of his daughter on the occasion of 
her marriage. A clause in the deed ran thus:—“You 
do remain in possession of the land held by myself 
down to your sons, son’s son and so on in succes¬ 
sion. Your sons, son’s son, eto, heirs in succession 
and not your husband or his heirs or any other wife 
that may be taken by him, shall be competent to own 
the said property”. The daughter died souless: 

Held, that the gift was not limited for the life of 
the daughter, but was an Absolute gift in her fAVonf 
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%inl, therotoro, waa not dofoaaiblo upon her death 
without \nalo issuoi that tho iutontiou of the grantor 
was not to oxolmlo fonialo ohildron of his daughter 
from tho Hue of auooession, and that tho daughter of 
tho grantoo waa ontitlod to take tho property by right 
of iuhoritauoe and not tho grantor’s aistor’s eon. 

Appeal from the decree of the Diatriot 
Jadgfe of Midnapur, dated July 25th, 1907, 
affirming that of the Su,b-Judge of that Dis* 
triot, dated February 27th, 1907. 

Mr. 0. R. Vass, Babus BCra] Mohan Ma- 
jumdar and Suresh Ohanira Das, for the Ap¬ 
pellants. 

Dr. Rash Behary Qhosh and B.ibu Siirendra 
Nath Ohoshal^ for the Respondents. 

JUDGrMEN'T.—The subject-matter of the 
litigation whioh has given rise to this ap¬ 
peal belonged admittedly at one stage to a 
person of the name of Kali Prosad Singha 
Roy. Oa the 4th December 1864, he exe¬ 
cuted a deed of gift in respect of this pro¬ 
perty in favour of his daughter, Dhan Kumari 
Debi, ou the occasion of her marriage. The 
sole question in ontroversy in this litigation 
is, whether the property has passed by in¬ 
heritance to the defendants, the sons of tho 
sister of the original owner, or to the plaint- 
iff, the daughter of the donee. The Ooarta 
below have concurrently held in favour of 
the plaintiff. 

In the present appeal, it has been argued 
by the defeudanta that the gift in 
favour of the daughter was limited for 
her life, and that, in any event, if there was 
an absolute gift in her favour, it was de¬ 
feasible upon her death without male issue. 

In support of the first contention, reliance 
has been placed upon two circumstances, 
namely, ^rst, that the grant was for main¬ 
tenance; anl secondly, that the gift was by 
a Hindu to his daughter. In support of tho 
second contention, reliance has been placed 
upon a clause in the deed of gift which has 
been rendered as follows:— You are vested 
with the right and possession from this day, 
and you do remain in possession of the land 
held by myself down to your sons, son’s son 
and so on in succession on payment of the 
rent thereof. Ton shall noc give up any 
land comprised within the boundaries in 
favour of any body. Your sons, son’s sons, 
etc , heirs in succession and not yonr husband 
or his heirs or any member of a different 
family shall be competent to own and hold 
^he said property.” Jn our opinioo, there 


is no substance in either of the.se contentions. 

In so far as the first contention is concerned, 
we observe that the dame in the deed of gift 
upon the oonstruction whereof tho decision 
of this appsal really depinds, stands in the 
vernaoalar ns folio .vh:— Tomikay dm fcarilam. 
Adyakar tarikh haitay tumi svalvadhihiri 
hiilay. Uhar raiasoa malguzari sarh-iraha 
kariya pntra pautradi kramny amor Uakhali 
jamitiy svatvohan o dakhalihar thakibay, 
Ohoiohaddir madhye jote kakikayo c.hharia 
dibayni, Ar ai hastutay tomar putra pautradi 
wn'is bhiini tomar soasniir kinghx tihar warts 
oth'ibianya piribar sv itoadhikari haibay 
Now, it may be onceded, that a grant for 
maintenance is presumably intendel to onti- 
iiue for the life of the gratites. This is 
indicated by the decisions in the casei of 
Rini Ohanlr.i v. Joj'^iii'.i N ith Binirji (1); 
Rimeshir v. G.>birdhin Lai (2); Bknianga 
R iH V. Rirniy mnii (3); Rimssnar Bi'fhfh 
Singh V. Arjun Singh (4) and Rama Ghinira 
Naiker V. Vljayiragxvnht Naidu (5). The 
rule, however, is not inflexible; and, if there 
is any indication to the oubrary, for in¬ 
stance, if by express terms a right of aliena¬ 
tion has been vested in the iniinbenance- 
holder, as in the cases of Jogemar Narain Deo 
V. Rtm Ghanlar Dutt (6) and Saroda Suniari 
V. Krisio Jibin Pal (7), or if the maintenance 
holder has been expressly onstitubed a fall 
owner as in the case of Moti Lil Mithalal v. 
Al'jociti-Qemril (8), the grant must be 
deemed permanent, although it may be for 
the purpose of maintenance. 

It need nob also be disputed, as pointed out 
by their Lerdships of the Judicial Oomnittee 
in the cases of Moulvi Makonel Shimiool 
Hooln V. Shsioak Rint (9) and Rilha Praszl 
Mallik V. Rinirnoni Dassi (10.), that when 
a deed of gift by a Hindu in favour of his 
daughter or any other female relations has 
to be construed, it must be borne in mind 
that a Hindu is ordinarily aware that a 

woman takes only a limited interest under 

(1) 4 0. L. J.399. 

(2) 7 0. L-J, 202. 

C3) 7 U. 387. 

(4) 23 A. 19h 2S I. A. 1 CP- C.). 

(5) 31 M. 319; 4 M. L. T. 198. 

(6) 23 I. A. 37; 23 C. 670. 

(7) 5 C. W. N. 300- 

(8) 35 B. 279; 13 Bom. L. R. 471; 11 lad. Cas. 517. 

C9) 2 I. A. 7; 14 B. L, R. 2-36; 22 W. R. 409. 

(10) 35 C. 596; 8 C. L. J. 48; 12 0. W. N. 729 (P C.); 
10 Bom. L. R. 601; 5 A. L. J. 450; 18 M. L. J. 287; 3 j 

I. A-118. 
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the Hindu Liw and that lus desire presum¬ 
ably is that his estate should not pass out 
of his family and be vested in a different 
family. This rule again is not inflexible and 
it cannot be disputed that if there are appro¬ 
priate words iu the deed of gift, although 
it may be in favour of the daughter or of 
the wife, it may have t) be treated as a gift 
in perpetuity. [Swrti Mini v. Ribinith Ojhi 

(li); Thikur V'lrsh id V. .himni ir(l i)J. 

Now, in tlie case before us, the gift is mude in 
favour of the daughter, and, at the same time, 
it is expressly stated that it is to ba held by 
her down to lier sons,son’s sons e:c.,and so on 
in suecsssion. These words create a perma¬ 
nent estate, as is clear from the decision of 
their L)rdships of the Judicial Oornmittee 
in the cases of H iml il Mu\erjee v. Secret try 
of St‘\te for Indio, in Oouncil (II) and 
Mohun Singh Roy v. Gh'i'(kun Lil Roy (14^ 
The first contention of the appellant, thare- 
fore, that this was intended to ba a grant of 
a life-interest in favoor of the daughter cm* 
not possibly be supported. 

Iu so far as the second contention is con¬ 
cerned, it has been argued that the intention 
of the grantor was that the daughter should 
take an estate defeasible upon her death 
without male issue. In support of this con¬ 
tention, reliance has been placed upon the 
decision of the Judicial Committee in the 
case of Bfioobun Mohini Debia v. liurrish 
Ghunder Ghowlhry (15) and reference has 
been made to the clause in the deed of gift 
already quoted. It has also been argued 
that even though the grantor expressly stated 
that, the property was not to descend in a 
particular line, effect cannot be given to such 
an iatention unless there has been a valid 
prior disposition. This last contention is, 
undoubtedly, sound, as is clear from the 
observ'ations of their Lordships of the Judicial 
Committee iu Jatindra Mohan Tagore v. 
Qonendra Mohan Tagore (16). Bub, in 
the case before us, it is impossible to construe 
the deed of gift in the way suggested by the 
appellant, lb will be observed that the 
vernacular words ‘ Tomar swimir kimbi 

(U) 30 A. 84; 5 A. L. J. 67; 18 M. L. J. 7; 12 C. 17. 

N. 231 (P. 0.); 10 Bom. L.R. 59; 7 C. L. J. 131; 3 il.L. 

T. 1-14; 35 I. A. 17. 

(12) 31 A. 308; 6 A. L. J. 420; 2 lud. Cas. 474. 

(13) 8 1. A. 46 at p. 61j 7 C. 304; 10 C. U R. 349. 

(14) 24 I. A. 76 at p. 83; 24 C. 834; C. W. N. 387. 

(15) 6 I. A. 138 at p. 144; 4 C. 23; 3 C. L. R. 339. 

(16) 9 B. L. R. 377; 18 W. R. 359; I. A. Sup. Vol. 47. 


tahar w iris athahi anya paribar swUioadhikari 
haiben-i^ have been translated as “Tour 
husband or his heirs or any member of a 
different family shall not bo competent to 
own and hold the said property.” The 
learned Judges in the Courts below have 
expressed the opinion that this interprefci- 
tion is not quite intelligible and that ibis 
rather diOSoilb to siy what is meanf by 
piribar. la our opinion, it is fairly clear 
that "'anyi piribir" msans “another wife” of 
the husband of the donee. What the grantor 
evidently intended was that the daughter 
should taka an absolute estate descendible 
to her children; bat that, in the event of her 
death without children, the property should 
not; in any event; pass to her husband or to 
any other wife of her husband, or to the 
members of her husband’s family. Bub even 
if we do not interpret the word pirib^r as 
meaning another wife of the husband of the 
grantee, it is quite clear that the object of 
the donor was that the property should not, 
upon the death of the donee, pass to her 
husband or his representatives. The object 
of the grantor is obvious; and that- this was 
the true object, becomes fairly clear when 
we remember the lav ofauccessiou in relation 
to strilhon property. Coder the Bongal 
School of Hindu law, in respect of the 
yautuka property of a woman, who dies with¬ 
out children, the very first heir is the hug- 
band. The grantor, therefore, laid down 
that if his daughter should die without any 
children, the property should n)t ba taken 
by her husband or his heirs and certainly 
nob by any second wife that might be taken 
by him. Coder these circumstances, we are 
of opinion that the intention of the grantor 
was not to exclude female ohildren of his 
daughter from the line of succession, as has 
been contended by the appellant. Whether 
having made an absolute gift in favour of 
his daughter, he could validly imposs such 
a restriction is a matter which need not be 
considered on the present occasion. U is 
clear that the plaintiff, as the daughter of 
the grantee, is eutitlei to take the property 
by right of iaheritancs. Tas soooal grouud, 
therefore, fails. 

The result is that the decree of the District 
Judge is alfirmed and tbts appeal dismissed 
with coats. ' 


Appeal dismissed* 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 325, 399, 3U 

AND 326 OP 1911. 

October 25, 1912. 

Preseu^:—Mr, Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

In Nos. 32i and 399 

SESHAGIRf AIYAR and another— 

Appellants 

versus 

TIRXJMALAl AMBALAM and another— 

Respondents, 

In No. 311 

SANKARAMA IYER and anotbbr — 

Appellants 

versus 

SESHAGIRI AIYAR and others — 

Respondents 
In No. 326 

SESHAGIRI AIYAR and another — 

Appellants 

versus 

SANKARAMA AIYAR and others— 

Respondents. 

Sercice itxams, grant of—Construction of grant — 
*Sudda Inam’, of— Grant of melvavam right 

—Enfranchisement of service inams, effect of —*46an(io«- 
ment 6j/ Government of right of resumption—Madras 
Act ill of 1894). 

The expressioa‘Sttdiia i/iairt,’appearinj? in a deed 
of grant of a service inum, does not 8ll0^7 ttiat tho 
inam consisted of the land itself and not merely of 
tho meloaram. The meaning of the expression is 
merely that there is nothing payable to (lovern- 
meat in consideration of tho inamdar's possession of 
the land. 

The eSect of tho enfranchisement of a service inam 
under Madras Act 11 of 1894, where the Government 
merely gives up the right of resumption possessed by 
it and does not resume the is that tho title rests 

where it was before. 

Secood appeal.') against the decrees of the 
District Court of Madura, in A. S. Nos. 148, 
154 and 155 of 1910, presented against those 
of the Additional District Munsif of Madura, 
in O. S. Nos. 17 and 16 of 1909, respectively. 

PACTS.—Plaintiffs sued to recover posses¬ 
sion of the suit land free from interference 
and ohstrnotion by the defendants and with 
damages Rs. 160 loeFaslis 1316 and 1317, or, 
in the alternative, for a declaration that, in case 
it he found that one-half of the meluaram 
produce alone of the suit land appertained to 
the let plaintiff’s karn 2 m miras, the plaintiffs 
were entitled to receive the melv^ram 
produce accordingly and for a direction to 


the defendants to pay to plaintiffs Hs. 160 for 
the damages of Faslts 1316 and 1317 with 
costs of Bait. 

2. It was set forth in the plaint that 
the suit land and some other lands were given 
away by Karnatic Rings as emoluments of 
the karnam miras of Sathamangalam, a Jari 
village in the Madura Taluk, and enjoyed by 
plaintiffs’ forefathers and then by the Ist 
plaintiff s father and after him on hereditary 
right by Ist plaintiff, that the suit land was 
leased out to defendants Nos. 1 and 2 on condi¬ 
tion of paying to plaintiffs one half of the 
produce of the land remaining, after deduct¬ 
ing the cultivation expenses and the varam 
due to defendants, that accordingly these 
defendants had been giving the varam. annual¬ 
ly to plaintiffs from 1902 when let plaintiff 
took charge of the karnam work after the 
demise of his father, up to February 1906, 
that when the Inam Deputy Collector cime 
to the village for enfranchisement, these 
defendants made an untrue statement to the 
effect that these plaintiffs are entitled to the 
meUaram of the suit land {i,e., one half 
of the produce) and that the then Deputy 
Collector ordered the issue of a joint title- 
deed in the names of these defendants, who 
were only cultivating for varam under tho 
plaintiffs and that upon the plaintiffs appeal¬ 
ing to the Inam Commissioner, the Commrais- 
sioner passed an adverse order on 6fch 
Noverabar 1907. It further set forth that 
the above order was not valid as against the 
exclusive right of tho plaintiffs to the suit 
land, that the defendants were hound at least 
to deliver to plaintiffs the melvaram, i.e. a 
moiety of the produce at least, if it be held 
that the plaintiffs are entitled to such shares, 
that the defendants have not paid the vxram 
due to plaintiffs under the lease since Fusli 
1316 (February 1907) probably with the idea 
that they have obtained a new title to the 
land under the title-deed issued by the 
Deputy Collector and have not agreed 
to surrender the land to plaintiffs fop 
cultivation. 

The 3rd defendant was impleaded, as the 
2nd defendant, subsequent to the haid title- 
deed, conveyed benami to the 3rd defendant 
one half of the western portion of the suit 
land, fnlly conscious of his defective title 
newly created, Cause of action arose on 6tH 
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November 1907, when the plaintiffs became 
aware of the Tnam Deputy Oollectur’a order. 

3. The 2Qd defendant allowed the suit 
to proceed parte. 

4. Defendants Nos. 1 and 3 by Pleader 
ignored the plaintiffs’ exclusive right to the 
land at any time and the lease set up by the 
latter in favour of the former. They also 
took objection to the sO'Called henami sale to 
the 3rd defendant, as set forth in paragraphs 
9 and 10 of the plaint, and stated that the suit 
was bad for misjoinder of parties and causes 
of action, that the mclvaram alone appertained 
to the karnam mtras, that in kudtvaram 4 
kanwnies of the eastern portion of the suit 
land were purchased on 22nd January 1900 
from the owner of the kudivaram right with 
a hona fide intention and for valuable consider¬ 
ation and with 1 st plaintiff’s father’s attesta¬ 
tion to the document, that they have been in 
the enjoyment of this land ever since the pur¬ 
chase,that the remaining portion in the hudiva- 
ram belonged to the 2 nd defendant by 
ancestral right, and that after the Trelvaram 
was enfranchised, he ( 2 Qd defendant) had 
the exclusive right to both the kudivaram 
and melvaramst which were subsequently 
sold to 3rd defendant for proper consideration 
and with a bona fide intention, that if it be 
held that both varams were inams of the 
karnam mirasi^ the plaintiffs were estopped 
from filing this suit in a Civil Court under 
section 21 of the Madras Act III of 1895, that 
if it be held that the plaintiffs are entitled to 
the melvaramy their right was not sustainable 
under section 80 of the Madras Act II of 
1894, as they claimed meharam subsequent 
to the Inam fysal which was, in no way, 
irregular and fraudulent, that the suit was 
barred as it was brought one year after the 
title-deed, dated January 1906, that it was 
bad for misjoinder of the Inam Commissioner 
as a party to the suit, that the plaintiffs 
were not entitled to damages and that the 
damages claimed were excessive. 

5. The following issues were recorded: 
(0 Whether defendants are in possession 
nnder separate rights and whether 
the suit is bad for misjoinder of 
parties and of canses of action? 

(n) Whether the plaintiffs are entitled to 
the kudivaram as alleged in the 
plaint? 


(m) Whether the plaintiffs have been 
in possession of the kudivaram right 
at any time within the statutory 

period? 

{iv) Whether the suit in this Court is 
barred under Madras Act III of 
1895? 

(r) Whether the plaintiffs* claim to the 
melvaram after the enfranchise¬ 
ment is barred by section 30 of 
Madras Act II of 1894? 

{vi) Whether the suit is nnsnstainahle 
so long as the Inam Commissioner’s 
order is not cancelled? 

(vii) Whether the suit is time-barred as 
not having been brought within a 
year from the date of the said order? 
(vm) Whether the suit is bad for non¬ 
joinder of the Inam Commissioner? 

(ix) Whether the plaintiffs are entitled 
to any and what damages? 

(x) Whether the plaintiffs are esiopped 
from bringing the suit as pleaded 
in paragraph 10 of the written 

statement ? 

The District Munsif found that plaintiffs 
were entitled to both the kudivaram and 
melvaram and decreed possession of the land 
to plaintiff. 

On appeal, the District Judge reversed the 
Mnnsif’s finding an d held that the plaintiffs 
were entitled only to the melvaram in the 
following 

JUDGMENT.—Appeal Suit No. 148 of 
1910 is an appeal by the defendants Nos. 1 
and 3 from the decree in Original Suit No. 
17 of 1909 on the file of the lower Court, 
and the plaintiffs have filed an objection 
memo. Appeals Suits Nos. 154 and 155 are 
cross-appeals by the plaintiffs and defendants 
Nos. 1 and 2, respectively, in Original Suit 
No. 16 of 1909 on the file of the lower 
Court. These suits are closely connected wi^ 
each other and refer to certain items of land, 
which were originally classed as karnam 
manibham'^ or karnam service inam in the 
village of Sathamangalam, and have been 
recently enfranchised by the Revenuo 
Autboiities in the names of defendants m 

Original Snits Nos. 16 and 17 of 1909. The 
plaintiffs in both the suits are the present ftar- 
nam of the village and his minor son. They eW 
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both for the kwUvtirain aud melrtram rights 
in the items and oontend that they should not 
have been enfratiohised in tlie names of any 
of theMefendants in the two suits. 

2. The District Munsif lias clearly made 
oartain mistakes of law in his judgment. 
In paragraph 19 in his judgment in Original 
Suit No. IG of 1909, he applies tlie ruling in 
Venkntanaroaiinha Nitidu v. Vamdamudikatyya 

(1) to the suit land, whereas that ruling has 
only application to lands in 2 ^'/^^'n^/Ir^*’aQd not 
to lands like the suit lands which are service 
imms. The ruling in Mirapu Tkarulu v. 
Tduknl^ Neelakauta Behara (2) applies bo an 
inam of this kind. 

3. Another mistake which the District 
Munsif has made is that he seams to think 
tliab the possession of a tenant or his alienee 
becomes adverse to that of tlie landlord as soon 
as the tenant executes a document, which 
shows that he claims an adverse title. This 
is the principle on which the District Munsif 
lias held in Original Suit No. IG of 1909 that 
the plaintiffs have lost the kndi right in 
the item.s covered by that suit and have not 
lost it in the items covered by Original Suit 
No. 17 of 1909, In coming to these conclu¬ 
sions, the District Munsif has clearly overlook¬ 
ed the ruling in Srinivasa Ayynr v. MnthuS'imi 
PiUat C3), where it is clearly laid down 
that a tenant repudiating the title 
under which he entered becomes liable to 
immediate eviction at the opinion of the land¬ 
lord, bat that until the landlord indicates that 
be intends to exercise his option, the tenancy 
subsists.” 

4. The District Munsif, in my opinion, 
is further mistaken in his Bndiog of fajt on 
issue No. 2, which raises the question whether 
the original grant of the service I'nam consist¬ 
ed of the rent of the laud only or of the land 
itself free of assessment. According to the 
plaintiffs’ case, the inam was granted by the 
Carnatic Kings. There is no djcument to 
evidence the original grant. The earliest 
documents, which have been properly proved 
and which have any refereoce to the^ie lands, 
are Exhibits B and B-1, Jamabundi Ghittas for 
Faslis 1211, 1212. These were prepared long 
after the original grant. In these docamects, 

(1) 20 M. 299. 

(2) 30 M. 502 at p. 503; 2 M. L. T. 470. 

(3) 2 ir Itf. 246 at p. 250. 


the suit lands are described as Kanakku 
Subbier’fl rent-free inam. Exhibit 8-2 is 
an extract from the Olugu account for Fasti 
1215, which merely shows the areas of tlie 
plots and the meaeurements. Exhibit B-3 
is the inam statement put in by Subbier for 
Fasti 1217 and shows the total extent of the 
lands in cawnies together with assessment. 
Then later on, we get Exhibits M and 0 which 
are respectively extracts of the inam state¬ 
ment and the Inam Register of the village 
which were prepared in 1853. These docu¬ 
ments give the same extent and assessment of 
the lands. In column 6 of Exhibit 0, 
reference is made to the Ohittas of Fadis 
1212 and 1217, and it is said that the grant 
is tax-free. 

5 The District Munsif has assumed that 
the land itself must have formed the subject 
of the grant, because these documents 
describe the suit land as an inam and contain 
no mention of the fact that only the assess¬ 
ment of the land constituted the fna/n. The 
District Munsif in coming to this conclusion 
has overlooked the rulings which he himself 
quotes iu paragraph 19 of his judgment from 
which it is clear that prima facie such inams 
should be taken to be assignments of the 
State share in the lands, i.e. of the assessment 
only. He has also overlooked the caution 
contained in the preamble to the Madras 
Inams Act VUt of 1869, in which it is re¬ 
marked that “the terms of title-deeds granted 
by the Inam Commissioner in many cases 
appear to convey more extensive rights than 
could be legally given.” The Act, therefore, 
provides that anything contained in any 
title-deed shall not be deemed to define, 
limit, infringe or destroy the rights of any 
description of holders or occupiers of the 
land or to affect the interests of any parson 
other than the tna/» holder under the title- 
deed. 

6 . It was contended for the plaintiffs that 
because Exhibit B-S aud the subsequent 
documents, Exhibits M and 0, show the assess¬ 
ment on the land was fixed, the assessment 
alone conld not have constituted the inam\ 
because if that were so, the inamdars would 
have been entitled to collect that assessment . 
only and nothing more from the oooapiars, 
whereas the dafend*ats admit that they have 
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beeu paying half the produce as melvaram 
to the inamdars, i, e., plaintiffs. This con¬ 
tention, however, entirely overlooks the fact 
that there is nothing to show that any 
assessment was fixed on the lands at the 
time of the original grant. It is true that 
even the earliest documents, B and B-1, refer 
to payiams'^ which seem to he the assessment 
on the land, but these documents are as 
recent as 1802 and the grant was made 
long before that time. It is a matter of 
common knowledge that money assessments 
were not in existence in early times in this 
district. It is probable that, in the time 
of the Carnatic Rulers, the State took as its 
share a portion of the produce, and that the 
grantees of the inam continued to take that 
share, although money assessments were 
fixed for lands in the village subsequently 
and the assessment which inam lands would 
be liable to, if not rent-free, was at that 
time entered in the registers. The argument 
of the plaintiffs Pleader, that because a 
money assessment is mentioned in the 
accounts and because the plaintiffs have 
admittedly not been receiving that assess¬ 
ment but melvaram from the occupiers, the 
land must, therefore, have been granted as 
service mam, entirely falls to the ground. 
When the State share in land was granted 
as I'nam, the State had no longer any concern 
with the occupiers or kudivaramdars of the 
lands, and there was, therefore, no necessity 
to refer to them in the old accounts. The 
area and description of the land was entered 
in the accounts; the assessment it would 
bear if the assessment had not been granted 
as inam was also entered and the name of 
the inamdar was then entered. Wo other 
entry was necessary. No presumption arises 
from such entries that there were no kudivu^ 
ramdars on the land having occupancy-rights 
The State had nothing to do with these men 
after granting its .share in the land to the 
inamdar, who had to make his own arrange¬ 
ments to get his share from the occupiers. 
There was no necessity, therefore, for the 
State account to refer to these occupiers at all. 

7. Plaintiffs also rely on two old docu- 
ments. Exhibits P and P-l, to show that the 

ancestor of Subbier was a cultivating tenant 

of the suit land at one time. I hold that 
these documents have not been proved to be 


public documents or to have come from 
proper custody and I rejecb them. The 
pistrict Muusif himself has not based his 
judgment upon them. The burden of prov¬ 
ing that the land itself constitutes the inam 
lies heavily on the plaintiffs, and not only 
do the admissible documents, Iwhicb] they 
rely on, not establish this fact, but it is clear 
from the let plaintiff’s admission in Exhibit 
VII that he had no idea of putting forward 
such a case when he made the statement, ' 
Exhibit VII, on the 8th August 1905. It 
was only subsequently, when he learnt that 
the Revenue Authorities were going to 
enfranchise the inams in favour of the kudi¬ 
varamdars, that he changed his attitude and 
contended that he was the owner of the kudi- 
varam and not merely a melvaramdar as he 
admitted in Exhibit VII. 

8 . Further in his evidence, the 1st plaintiff 
admits, as pointed out in paragraph 29 of the 
District Munsif’s judgment in Original Suit 
No. 16 of 1909, that he does not know how 
the defendants or their ancestors got into 
possession of any of the snit lands. The 
defendants in Original Suit No. 16 have 
been dealing with the kudi right as their 
own nnder Exhibits VI series so long ago as 
1872. The mere fact that they refer to 
their right in the land as *‘01avadai tight’* 
in Exhibit Vl-b cannot be taken as an 
admission that they had no ocoupancy-right 
and were tenants at-will, for, there is evi¬ 
dence to show that there is some doubt as 
to what the ryots mean by the expression 
Olavadai right.’* 

9. I should also observe that Exhibits 0 
series, on which the District Munsif relies 
to prove the plaintiffs’ right to the kadivararn 
right throw, no light on the subject. P. W. 

No. 1, the hakd-tr oi the village, admits in his 
evidence that land-cess pattas like Exhibit 
0 series, are always issued to the melvaram- 
dar whether he has a kudi right or not. 

10. In both the suits, I hold that the 
plaintiffs have nob proved their title to the 
kudioaram right and are not entitled to oast 
the defendants from possession. 

11. It was contended by ths defendants’ 
Vakil that as the inams ars enfranchised and 
as a separate salary has b3a'i fixed for the 
karnam, the plaintiffs are entitled to nothing 
and that the inam title-deeds have beeq 
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riffhtly issued to the defendar.ts. This 
oonteutiou is, however, clearly uuteuable and 
there is nothingr in the Land Estates Act to 
support it. The eHeot of the enfranohise* 
ment of a service tnam is clearly laid down 
in Gi^maiyaii v. Kamatchi Ayyar (4). 
When it is eufranobised by the irn- 
position of a quit*reut, the resumption by 
Governraeut simply consists of so much 
of the assessment as is equal to the quit^rent, 
neither the laud nor the assessment in excess 
of the suit rent being: resumed. The enfran¬ 
chisement only converts the inam into ordi¬ 
nary property. The inam title-deeds should 
clearly have been granted in this case to 
plaintiffs family, who were the grantees of 
the inam and not to the occupying tenants. 

I agree with the District Munsif that it was 
not necessary for the plaintiffs to join the 
Inam Ooramissioner as a party to the suit or 
to pray in this suit for the cancelraent of the 
Inam Commissioner’s order. All that need 
he determined in these suits is the relative 
rights of the plaintiffs and the defendants in 
the suit lands. The plaintiffs are at liberty 
to obtain from the Revenue Authorities the 
grant of the necessary title-deed enfranchis- 
ing the inam iu their names. 

12. Jn the result, I hold that in both the 

suits, the plaintiffs are entitled to the meZra- 

ram right and to collect melvaram from the 
defendants at the same rate as they have 
been hitherto collecting it subject to the 
payment to Government of the quit-rent 
fixed when the inam was enfranchised. 

13. The District Munsif has disallowed 
the plaintiffs’ costs on the ground that it 
was the misleading statement of the lat 
plaintiff iu Exhibit VII which led to the 
mistake committed by the Inam Commis¬ 
sioner and to the necessity for these suits. 

I am unable, however, to take this view. I 
think the plaintiff’s original statement, Ex¬ 
hibit VII, represents what is really the fact, 

viz,^ that he and bis son are only melvaramdars 
of the suit land. The mistake in the issue 
of the inam title-deeds has been made by 
the Officers of the Inam Department. Al¬ 
though the plaintiffs have claimed too much 
in these suits by setting up a title to the 
land itself as well as to the melvaranif the 
defendants have also nnreasonably opposed 

(4) 26 M. 339 at p. 340. 
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the plaintiffs’ claim by contending that they 
had a right to nothing. I think the fairest 
way, therefore, would be to allow the plaintiffs 
proportionate costs throughout and direct 
the defendants to bear their own costs 
throughout. 

14. In the result, the decrees of the lower 
Court will be modiOed iu accordance with 
the above findings and in other respects they 
are confirmed and the appeals and the memo- 
randum of objections dismissed. 

The parties appealed to the High Court. 

(in Nos 325,326) 

Mr. S. Sriniudsa Aiyar^ for the Appellants. 

Mr. G. V. Anantakrishna Aiyar, for tlie 
Respondents, 

(in Nos. 311 and 399) 

Mr. G. V. Anantikrishna Aiyar^ for the 
Appellants. 

Mr. S. Srivivasa Aiyar, for the Respondents. 

JUDGMENT. 

([n Second Appeals Nos. 325 and 326 of 

1911), 

So far as the principal question in Second 
Appeals Nos. 325 and 326 of 1911 is con¬ 
cerned, we see no reason to differ from the 
fiodicg arrived at by the lower Appellate 
Court; the expression 'Sndda inam' occurring 
iu the documents referred to by the Appel¬ 
late Court does not show that the inam 
consisted of the land itself and not merely 
of the melcaram. The meauing of the 
expression is merely that there was nothing 
payable to the Government in consideration 
of the inamdar's possession of the land. It 
is argued that the finding with regard to 
plaintiff’s share of the profits cannot be 
sustained in law. The Appellate Court did 
not deal with the question in its judgment, 
but merely said that the memorandum of 
objections was dismissed. The District 
Munsif evidently intended to award the 
amount spoken to by Chokkalingam Pillay, 
the 2nd witness for the defendant. That 
witness stated that both hudivavam and 
meharam together amounted to 10 kalams 
per acre. The District Munsif evidently 
made a mistake in making the calculation 
and thought that 10 kalams was the yield 
per cownie (which is about 1^- acres). The 
decree, therefore, with respect to the melva¬ 
ram due to the plaintiff must be corrected 
by awarding 15| kalams a year in Original 
Suit No. 16 of 1909 and ISg kalams in 
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Original Suit No. 17 of 1909. The price of 
a kalam was taken to be Rs. 5. The amount 
due to the plaintitf will be calculated at that 
rate. 

The plaintitf will also be entitled to a 
decree for the meiv irani from tlie date of 
the suit until the end of Fasli 1321. The 
lower Appellate Court will mako an 
inquiry as to the amount due to the plain¬ 
tiff for the period subsequent to the date of 
the plaint and pas.s a final decree for the 
amount found due. With this modification, 
these second appeals are dismissed with 
costs. 

(In Sr:ond Apppals Nos. 311 and 399 op 

1911). 

Mr. Ananthakrishna Aiyar for the appel¬ 
lants in these cases argues that the plaintiffs 
are not entitled to any decree at all. His 
contention is that, when the Corernment 
enfranchised the lands, the plaintiff’s inter¬ 
est in them ceased. In substance, bis 
argument amounts to thU: that the Govern¬ 
ment resumed the mm and made a fresh 
grant of the inam to the defendants at the 
same time enfranchising the inarn. This is 
absolutely unsupported by the evidence on 
record. Exhibit III shows that the Govern- 
ment merely gave up the right of re¬ 
sumption that it possessed and did not 
resume the i7iam. The result of the enfran- 
chisement, therefore, was that the title rested 
where it was before. Prior to the enfran- 
chisement, there can be no doubt that the 
Ist plaintiff as karnam was entitled to the 
melvaram in the lands. That title was not 
tn any way disturbed by the enfranchise- 
ment. These second appeals are also 
dismissed with costa. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 43 op 1912. 
November 19, 1912. 

Present:—Sir Henry Griffin, Kt , Judge, 
and Mr. Justice Ohamier. 

ALLAHDAD KHAN and others_ 

Defendants—Appellants 

rerstts 

SANT RAM— Plaintiff and others_ 

Defendants—Respondents. 
Succession Certificate Aci {VII of 1889), ss. 4, 16 


A:i4ijnes of holder of certifioite, whether can mainidin 
s'lit. 

The assignee of a person, to whom a Succession 
Certificate has been granted, cannot sue for the re¬ 
covery of the debt assigned to him. 

First appeal from the decision of the 
Second Additional Judge of Moradabad, 
dated the ISch of March 1911. 

The Hon’ble Nawab Abdul HajiJ, for the 
Appellants. 

Mr. Muhammad Ishaq, for the Respond¬ 
ents. 

JUDGMENT.—This was a suit upon a 
mortgage made in favour of one Bahadur 
Khan by two persons who are now re¬ 
presented by the appellants and others. 
Bahadur Khan died leaving a sou Farzand 
Ali and other heirs. Farzand AU applied 
for a succession certificate in respeoi* of 
several debts due to his father. Some of 
the other heirs stated that they had re¬ 
linquished their rights in his favour and a 
certificate was issued to Farziud AU who, 
some years later, assigned the mortgage- 
debt, together with his right to sne for the 
same, to the respondent Sant Ram. It is 
on the strength of that assignment that 
the present suit was brought. The claim 
was resisted upon several grounds, one of 
which was that Farzand Ali was not com¬ 
petent to transfer to another the right con¬ 
ferred upon him by the Succession Certificate 
to sue for the recovery of the debt. The 
Court below decided this aud other ques¬ 
tions against the appellants. Hence this 
appeal. 

Apart from the provisions of the Succes¬ 
sion Certificate Act, Farzand Ali, as one of 
the heirs of Bahadur Khan, could have sued 
upon the mortgage making as defendants the 
heirs of Bahadur Khan who declined to join 
as plaintiffs. He could also have assigned 
his interest in the mortgage to the respond¬ 
ent Sant Ram. Indeed the assignment 
in favour of Sant Ram may be regarded as 
having transferred to Sant Ram all Farzand 
Ali’s rights under the mortgage although 
the assignment purports to have been 
made by Farzand AU as holder of the 
succession certificate. But section 4 of the 
Succession Certificate Act provides that no 
Court shall pass a decree against a debtor of 
a deceased person for payment of his debfi 
to a person claiming to be entitled to the 


Vol. XVIll mDTAN OASES. 487 

KARBTtt BRAHHANAIKODU V. RARETI MAHALARBHMI. 


effeots of a deoeased person or to any part 
thereof exoept upon the produotion by the 
person so olaituingr of a oertifioate granted 
under that Aot or of one or other of 
oertain other documents which admittedly 
have not been proJacod in this case. It 
has been held by this Court in many cases, 
which we are bound to follow, that a debt 
secured by a simple mortgage is a debt 
within the meaning of the provision just 
quoted. A certificate under the Succession 
Certificate Aot has been produced but it is 
in favour of Farzaud Ali. The question is 
whether such a certificate is sufficient. 
The Act does not, in so many words, say 
that the certificate must be one in favour 
of the plaintiS but we think that that is 
the meaning of the provision. The de* 
clared object of the Act is to facilitate the 
collection ot debts on successions and to 
afford protection to parties paying debts to 
the representatives of deceased persons. 
Section 16 of the Act protects a debtor 
of a deceased person, who pays the debt 
in good faith to the person to whom, the 
certificate was granted. An assignee of the 
person to whom the certificate was granted 
does not appear to come within the sec¬ 
tion, From this, it would appear that the 
person to sue for the debt is the person to 
whom the certificate was granted. Not¬ 
withstanding the preamble to the Act, one 
of the objects of the Act seems to have 
been to prevent people from evading pay¬ 
ment of the duty payable on certificates 
issued under Act XXVII of 1860. If that had 
been the sole object of the Legislature, there 
would have been much to say for the view 
taken by the Court below. But the mala 
object must be taken to be that stated in 
the preamble. The Act is designed to 
enable debtors to know with certainty the 
person to whom they can safely pay a debt 
due to a deceased person. If we were to 
hold that any person may sue for the 
recovery of a debt due to a deceased person, 
provided that he produces a certificate hav¬ 
ing the debt specified in it, the debtor 
would have to trace the title of the plain¬ 
tiff and we should re-introduce the confusion 
which the Act was designed to remove. If 
the plaintiff relies upon a grant of Probate 
or Letters of Administration, ho must show 
that the grant was made to him and we 


see no reason why it should be otherwise 
in the case of a succession certificate. Tho 
result is that the plaintiff, in our opinion, 
was not entitled to maintain this suit. 

It was suggested that we might adjourn 
the case in order that the plaintiff might 
apply for a certificate. We cannot allow 
this as the plaintiff cannot be permitted 
to convert a suit by him as assignee of 
Farzind Ali into suit by him as holder 
of a certificate authorising him to collect 
debts due to Bahadur Khan. The appeal is 
allowed and the suit is dismissed with costs 
including fees on the higher scale. 

Appeal allowed. 


MADRAS HfGH COURT. 

Civil Appeal No. 95 op 1910. 

November 1, 1912. 

Present: —Mr. Justice Miller and 
Mr. Justice Abdur Rahim. 

KARBTTl BRAHMANAIKUDU— 

Appellant 

versus 

KARETI MAHALAKSHMI and others 

—Respondents. 

Hindu. Law—Alienation by widow oj tohole property to 
next reversionsr—Ayreetnent by reversioner to re-convey 
portion of property —Constticrahon. 

An alienation by a Hindu widow of the whole of 
lier estate to the next reversioner on the latter’s 
undertaking to re.convey a portion thereof to the 
widow or her nominee is valid, irrespective of whether 
any consideration actually passed or not. 

Chnlla Subbiah Sastri v. Paliiry Pattabiraniuyya, 
3L M. 4^, applied. 

Appeal against the decree of the Tempo¬ 
rary Subordinate Judge of Guntur, in O, S. 
No. Jl of 19C9. 

Mr. P. Nagabhushanam^ for the Appellant. 

Mr. V. Ramesam, for the Respondents. 

JUDGMENT. 

Miller, J.—-In this cass, the widow 
conveyed the whole of her estate to the next 
reversioner who, on the same day, re-conveyed 
a portion of it to the widow’s brother. The 
question is, whether the conveyance by the 
widow is valid. It baa been suggested in 
the argument before us that the conveyance 
to the widow’s brother was benami for the 
widow herself and that, therefore, as to half 
or whatever was the proportion of the pro* 
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perty so conveyed, there was no real convey¬ 
ance by the widow; consequently, the convey¬ 
ance to the next reversioner was in reality 
only a partial conveyance to the next re¬ 
versioner and is, on that ground, invalid. 
That particular case, I think, was not made 
in the Court below; but however that be, the 
evidence which has been read to us does not 
prove to my mind that the conveyance was 
not really to the brother. It may be that 
it was expected that the widow would share 
the beneBt of it; but the conveyance is sug¬ 
gested even by some of the witnesses on the 
appellant’s side to have been for the benefit 
of the brother and not of the widow herself, 
iakmg that view, 1 take it to be established 
that what was transferred to Kamanna was 
the whole estate of the widow in considera¬ 
tion of his re-traneferriog part of it to her 
brother, and possibly in consideration also 
ofa.payraentof Rs. 400, although the Sub- 
ordinate Judge believes that Rs. 400 were 
not paid, -^king that to be so, ibis then 
contended that the alienation is invalid by 
the reason that the conveyance to the re- 
versioner was a conveyance for consideration. 
It seems tome that that contention is dis¬ 
posed of by the case of Challa Suhhiah Sastri 
V Palup Partabimmavya (1). where, in con. 
sideration of an undertaking by the next 
reversioner to re-convey a portion of the pro- 
perty, the widow conveyed the whole estate 
to that reversioner. In that case, the sur- 

it can be so 

called, was held to be valid To my mind 

there IS no reason why that case should not 
be applied to this case. No doubt, there was 
no actual money passed in that case, while 

SnhnH U8 to find, although the 

Subordinate Judge has not so found that 

money did actnally pasa. That r’.h nk 

makes no difference. What we have to Le 

IS whether the whole estate was transferred 

Subbiah Sastrt v. Palurp Pattaliramayya (1). 
That being so. it seems to me that we must 

appeal‘witS' 

opfnr." 


Appeal dismissed. 


(1) 31 M. 446. 
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ALLAH4BAD HIGH COURT. 

Second Civil Appeal No. 372 of 1912. 

November 13, 1912. 

Preseiit: —Mr. Justice Rafique. 

FATEH BAHADUR and others— 
Plaintiffs—Appellants 
versus 

LALTA PERSHAD and others— 

Defendants—Respondents. 

Agra Tenancy Act {II of 1901), h. 94—Co-^Aarer* 
declining to join as co’plaintid s for recovery of rent — 
MaintaiTiahility of suit by one co-sharer alone. 

Under the Agra Tenancy Act, one of the several joint 
co-sharers can bring a suit for the recovery of rent to 
the extent of his share on the refusal by theother 
co»sharers to join him as co-plaintiffs. 

Manohar Das v. Manzur Ali, 5 A. 40, referred to. 

Second appeal from the decision of the 
District Judge of Farrukhabad, dated the 
22nd of December 1911. 

Mr, Brij Nal't Vyas, for the Appellants. 

Dr. Satish Chandra Banerji^ for the Res¬ 
pondents. 

JUDGMENT.—Nand Kumar and Kumar 
Bahadur owned the village of Ismailpar in 
equal shares. The shares of the two were 
known as ten biswas each. On January 3rd, 
1905, Nand Kumar and Kumar Bahadur 
executed a lease of the village in favour of 
Lalta Pershad reserving an annual rent of 
Rs. 195, On July 5th, 1907, Nand Kumar 
executed a deed of gift in favour of his three 
minor sons, the plaintiffs-appellants, in respect 
of 9 btswas and 15 hiswansis share out of bis 
10 hisuias share in Ismailpur. On October 
8 th, 1910, the plaintiffs appellants instituted 
a suit in the Court of the Assistant Collector 
of Farrukhabad to recover their share of rent 
for 1315 to 1317 Ifaslis. It was alleged in the 
plaint that they had sued for their share 
only as theother co-sharers, viz.^ Nand Kumar 
and Kumar Bahadur, had declined to join 
them in the suit for which reason the latter 
had been made co>defeadants with Lalta 
Pershad. Lalta Pershad alone resisted the 
suit. He stated in defence that the rent for 
the years in suit had been paid to Nand 
Kumar and that the rate of rent given in 
the plaint was incorrect. Daring the penden¬ 
cy of the case, Lalta Pershad raised a further 
plea to the effect that the paintiffs-appellauts, 
as members of a joint nndivided Hindu 
family, conld not sue alone. The Assistant 
Collector passed a decree in favour of the 
plaintiffs-appellauts ignoring the plea of 
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LaUa Perahad of non-maiutaiaabLUty of 6ha 
suit, whioh wa? raised by him at a late staja 
in the oase. The latter preferred au appeil 
fco the Disbriofc Judgre who framed three 
additional issues and remanded the case. 
One of the issues remanded for trial was 
whether the plaiatiffs-appellauts could sue 
alone. The Assistant Oolleobor held that 
they could sue alone. Lalta Persliad filed 
objec&ions to the finding of the Assistant 
Oolleotor. The learned District Judge 
disposed of the appeal on one point only, viz.^ 
whether the suit was maintainable by the 
plaintilfe appellants alone. He found that 
issue against the plaintiffe appellants on the 
anthority of the case of Munohar Das v. 
M«» 2 wr AU (1). In second appeal, it is 
contended that the ruling, relied on by the 
learned District Judge, is no more applicable, 
as nader the new Agra Tenancy Act, one out 
of 8e7eral joint co-sharers can bring a suit 
for the recovery of rent to the extent of his 
share on the refusal by the other co sharers to 
join him as co-plainbiffs. In the present case, 
the plainfeifFs-appellants sued in respect of 
their share,stating in paragraph 5 of the plaint, 
that both Nand Kumar and Kumar Bahadur 
had declined to join as co-plaintiffs in the 
suit. The allegations made in paragraph 5 
of the plaint were never challenged by Lalta 
Pershad, or Kumar Bahadur and Nand 
Kumar. Clause 3 of section 194 of Act II of 
1901 distinctly supports the contention of 
the appellants. I, therefore, hold tliat the 
snit of the plaiutiffs-appellants is maintain¬ 
able. I set aside the decree of the lower 
Appellate Court and remand the case under 
Order XLI, rale 23, to the lower Appellate 
Court for disposal according to law. Costs 
of this appeal will be paid to the appellants. 
The Court-fee will be refunded. 
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Appeal allowed. 


(1) e A. 40. 


MAD11A3 mail COUill’. 

Sifioo.Vi) Ci/if, Ari’KvL Mo. 833 ok IHl. 

Ojtobor 1, 1912. 

Prdxint: —Mr. Justijo Sauliri Aiyar anJ 
Air. Justice Sidasiva Al/ar 

Pa’HIArHAMUI GOvVMOAN'-ArrKLMvr 

versus 

Pdl lilATA O 3 VV y U i M — lii-j.spo.voivr. 

Estoppjl—'Jr.int h‘j iJ)o;rnin:iU — '^iut jj,- 
o>j pi-tntc.i^S^'api'eiiioii of inteu>i<ia not (> cloiin luul 

pnorto itiani.nU !> estopp:l -Fr.iitJ. 

A tnjro (lijcl.iiraji- by a pjrd.ju of ius pi-oforoutial 
niflit to aeciuu'o laud, tuado to u rival applicant, will 
not oitop him froai suing to recover podso.ssioa after 
»t was actuilly grantj.l to him by Cf jveraiusat, in tho 
absence of a deliberate fraud practised by him on 
Govoriiinsut or on tho rival claimant. 

s^cretfiry of St i(J for laiii ia CJUH:il v. DiadspaT 
oj Koai'cmdit, :VZ M. 3JO, 5 M. L. T. 31; 19 if, L J. 
2 l) 3. I Iiul- Oas. 76, explained. 

A persaii, w.io, us adjoiniag owaor, haJ a proferen- 
tial right to the gr Hit of a coruiia I.ia I by Goverii- 
iiicut, expressed his iiitcutioa uot to claim that tho 
laud should be allotted fco him; 

J[clii, thits ioh disolaimjr at a tiius wlicii he had 
no right to the land would not work as au estoppe 
unless he was guilty of the e.xerciso of deliberate 
traud on his rival or tho Government. 

Second appeal agiia.jt the decree of the 
District Ceurc of Salem, in A. S Me, 12i of 
1910, preferrei against that of the Ad- 
ditimil District Minsifot Salem, in Q S 
No. 863 of 1909. 

Messrs. T. ciubrarnmia Aiyir, T. Itangz. 
chariar and T\ M. KrtiKmsiio ai Aitjir^ ter 
the Appellant. 

Mr. T R. Vea'catafarni Sastri, for the 
Aespondent. 


JCOG-MEN"f.—Tne defealant ia the saifc 
applied, for the graub of certain Uai, te tie 
KevdJus 0.£.Ters of Q-ovdra.-ns.it in 1903. 
The plaintiff, who was an adjoining owner 
and who, aecordiog to dirkktst rales, 
had a preferential claim to have the land 
allotted to him, then abated that he did 
not want it. The Kevenue Inspector re¬ 
quired the defendant to clear the land of 
prickly pear. While inquiries for allotting 
the land were in progress, the defendant 
spent a considerable amount of money on the 
laud. Subsequently, when the darkhast in¬ 
quiry was resumed, the plaintiff broka faith 
with the defendant and made an application 
for the land. Unfortunately, the Aevenue 
Authorities granted it to him and ignored the 
claims of the defendant. The plaintiff, 
having got a pa«a from Government, insbi- 
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tuted, this suit for recjYeiy of possessioQ 
from the defendaut. 

Both the lo.ver Courts disallowed his 
claim on the ground that plaintiff was es¬ 
topped by his pre^ioas disclaimer from 
setting up a claim to recover the land. We 
are unf^ble to uphold this view. Tht plaint¬ 
iff, at the time that he expressed his inten¬ 
tion not to claim that the land should be 
albttei to him, bad uo riglit to it. His suit 
is based on title sub^e^jaently aciuirei by 
him by grant from Government. Govern- 
ment has not repudiated the grant made to 
the plaintiff. There is, tlierefore, in our 
opinion, no legal answer to the plaintiff’s 
claim for recovery of the land. An observa¬ 
tion contained in T-ie Secretary of State 
for India in Council v. Bunlepp% of 
Konakondia ( 1 ) has been read to us 
on behalf of the respondent. Tt is stated 
that in Collector of Salem v. Itanagppa 
( 2 ) that a person, who has obtained a pitta 
from Government, would acquire a valid title, 
in the absence of any fraud on Government 
or on the defendant, a rival claimant. There 
may possibly be cises to which that pro¬ 
position might be applicable. It is po.ssible 
that a fraud practised on a particular party 
might entitle that party to oppo.se the plaint¬ 
iff’s claim to enforce his legal right. Bub 
there was no fraud iu this case as foand by 
both the lower Courts and we are not able 
to find any defence to the plaintiff’s claim. 

We must, therefore, reverse the decrees 
of the lower Courts and give the plaintiff a 
decree for the recovery of the land sued for. 
We disallow the claim for mesne profits 
prior to the dace of suit as the claim is not 
pressed. The lower Appellate Court will 
hold an inquiry as to the amount of mesne 
profits which the plaintiff is entitled to from 
the date of suit to the date of delivery of 
possession aud pass a final order for the 
amount that may be found due. The plaint¬ 
iff is also entitled to costs from the defendant 
throughout on the value of the land. 

Appeal allowed. 

(1) 32 M. 300; 5 M. L. T. 31; 19 M. L. J. 206; 1 lad. 
Cas. 76. 

(2) 12 M. 40i. 


CALOGTTA HIGH COURT. 
Regular Civil Appeals Noj. 52 to 55 

OF- 1911. 

August 8, 1912. 

Present -.—Sir Ashutosh Mookerjee, Et., Judge, 
and Mr. Justics Holmwood. 
Makara\a RAM NARAYAN SINGH 
BAH ADO OR— Plaintiff — Appellant 

KRISHNA CHANDRA GHOSE and others 
—Defendvnts—R esPO-SDENrs. 

Choia Nagpur Tenancy Act {VIB. 0. of 1908), 88. 81 
cl. (rt), 91— Suitby lemiadai against jagirdar for posses* 
sion—Wkotkersuit barred by section 91—Section 81 
cl. (n) ivhether includes coal in mine not opened— 
2Iinerals lying on surjace of soil—Scope of suit 
referred to in clause (6) of section 91 —Jurisdiction 
of Cicil Court, presumption to be made in favour of— 
Dismissal of suit under section 91, whether necessary— 
Stay of suit till finil publication of Ricord of Right— 
SectionOl, sub-section (li Proviso, relief to be obtained 
under—No relief by appointment of Receiver or by 
grant of injunction. 

The first eight defendants were jagirdurs under the 
plaintiff. Defendant No. 9 was the manager of their 
estate under the Chota Nagpur Encumbered Estates 
Act of 1876. The remaining defendants had obtain¬ 
ed a prospecting lease from the manager to open up 
mines and quarries. The plaintiff, stating that the 
Jagirdars were incompetent to grant a lease in respect 
of mines and quarries as they had no under¬ 
ground rights, sued for recovery of possession and 
injunction. 

No written statement was filed, bat the defend¬ 
ants took exception to the competency of the suit on 
the ground :hat it was barred under section 91 of tho 
Chota Nagpur Tenancy Act of 1993* 

Reid, that tho suit was not barred by section 91; that 
clausefa) of theseotion wasnotapplioable,^r<( because 
as the defeudauts had not yet filed their written 
statement, it was impossible to ascertain what matters 
woro in issue between the parties to the suit, and 
secondly, because none of the questions covered by 
clause (n) of section 8 L arose directly or indireotly 
for detorniination in the suit as framed; that olauso 
{b) of section 91 was not applicable, because the suit 
could not be deemed as one for alteration of the rent 
or tho determination of the status of any tenant. 

Glause(n) of section 81 does not include coal contain¬ 
ed in a mine which has not yet been opened, it refers 
to minerals lying on the surface of the soil which 
may be taken by any person, tenant or not. 
Clauso (&) of section 91 does not refer to a suit where 
the question of the status of the tenant arises only 
indirectly for consideration. 

Every presumption should be made in favour of 
the jurisdiotion of a Civil Oonrt, and it should not 
be taken away except by express words or by neces¬ 
sary implication. 

Mavoulu Seetharam Naidu v. BoddiRami Naidu, 83 
M. 203; 6 Ind. Cas. 137; 7 M. L. T. 181; 20 M. L. J. 91 
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nml TTiiiftfr v. X/Ioniei/ Gc»cml, L. 11. U I*. 0. 37>S ut p. 
380; 43 L. J. 1’. 0. 03; \V. It. 337, lolioO upou. 

•Sootiou 91 iloDS not moan blial tlio tiiiit, if 
instituboil, shall bo dtamiasuil; tho propoi* conrso 
to follow ill such a ooulingoitoy is to mljouni 
the trial of tho suit till tho Huai publicatiou of the 
liticord of Hi^hts. 

Rondall v. Blair,-i‘y Ch. D. 139, at p.lloTj 59 L.J. Ch. 
641; 63 h. T. 203; 33 W. It. 0S9, Ali v. h.ilU 

Botjuin, 8 0. 423: Alim-nd-din. Klt'in v. 23 

C. 87; V. Dalki’tshnit, 17 13. 109; Qitudit v. Jainhit, 

12 Bom. L. It. 801; 7 Iml. Oiis. 980; J<ujat Tnrini 
Da$i V. NabogoixU C/mAi, 34 C. 305 at p. 311; i’nnit 
Chandra Bnncrjcc v. -Ipttrfca Kriuhna Roy, 11 Iiul. Cas. 
187; 14 0. L. J. 55; K3 C. W. N. 925 ami Chnndu- Ld 
y. *4iiKiii',2l B. 351, roforrod to. 

A plaintiff can, undor tlio proviso to snb*sec« 
tion (1) of section 91, obtain relief only wlieu 
waste or damage had beou actually committed. 
Ho is entitled merely to prohibit the continu> 
auce of waste or damage: ho cannot demand a prohibi* 
tion of tho commission of the waste or daiuiige, an»l 
under the proviso, no relief can bo granted eitlier 
by the appointment of a Receiver or by tho grant of a 
permanent injunction. 

Appeals from the decrees of the Sub- 
Judge of Hazvribj-gh, dated N’ovembar l-Ath, 
1910. 

Dr. Uush Behary (3/toss, Babas Basanta 
Kumar Bose^ Pro ash Ckandra, Mitra, Sustl 
Madhiib Mallik and Biraj Mohan Majunidarf 
for the Appellant. 

Mr, Ohakraoarti, Babas Rant Gharan 
Mitra and Manmatha Nath Mu'cherjee, for the 
Respondents. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff, the Raja of liamgarh, 
iu a suit for recovery of possession of land, 
for damages, for perpetual iojunotiou and 
for incidental reliefs. The first eight de¬ 
fendants are alleged to be iagirdars under 
the plaintiff. The ninth defendant is the 
manager of the estate of the first eight 
defendants under the Choba Nagpur Encum¬ 
bered Estates Act of 1876. The remain¬ 
ing defendants, ben in number, are members 
of the firm of Bird and Company, who 
have obtained a prospecting lease from tho 
manager with a view to open up mines and 
quarries. The case for the plaintiff is that 
the jagirdxrs are incompetent to grant a 
lease or a lioen-se in respeot of mines and 
quarries as they had no underground r ights 
whateverj he further asserts that the 
iagirdars held under the condition that if 
they failed to pay rent according to the 
prescribed instalments or disputed lawful 
orders and rules, the villages would be 
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forfeited. It is also stated t!mt tlio defend- 
ants have granted a pro.Hpeotiug loaso in 
respect of a village nanied Diiriiri, which is 
not included iu their jagir. On these 
allegations, the plaiiir-iff seeks a decree for 
ejeotment and mesne profits; lie further 
pray.s tliat a perpetual injunction may is.Hue 
on the lessee defendants resbiaining them 
from prospecting for coal aud from opening 
mines and quarrie.s There is also a prayer 
for the issue of a temporary injunction and 
for the appointment of a Itecuiver pewlcnts 
lUc. The suit was commenced on the 8th 
October lb09. Tho defendants entered 
appearance and from time to time obtained 
adjournments to enable them to file their 
written slatement. No written statement, 
however, was filed, aud < a the 9th August 
1910, the defendants took exception to the 
competency of the suit on the ground that 
it was barred under section 91 of the 
Chota Nagpur Tenancy Act of 1908. The 
Subordinate Judge gave effect to this ob¬ 
jection and dismissed the suit with costs. 
The substantial question in controversy iu 
this appeal, consequently, is whether the 
suit as framed is barred under that section. 

Section 91 provides that when an order 
has been made under section 80 or under 
any law iu force before the commencement 
of the Act, directing the preparation of a 
Record of Rights, then notwithstanding any¬ 
thing contained in the preceding sections 
of the twelfth Chapter of the Act, no 
Deputy Corami.ssiouer or Civil Court shall, 
until six months after the final publication 
of the Record of Rights, entertain any suit 
or application iu which there is in issue, 
either directly or indirectly, the existence 
or non-existence, in the area to which the 
Record of Rights applies, of any right referred 
to in clause (n) of section 81 or for the 
alteration of the rent, or the determination 
of the status of any tenant in such area. 

In the case before us, it is nob disputed 
that in respect of a portion only of the 
subject-matter of the litigation, an order 
has been made for the preparation of a 
Record of Rights. It is obvious, therefore, 
that if the construction adopted by the 
Subordinate Judge be well founded, the 
objection to the competency of the suit is 
valid, only in respect of a portion of the 
disputed property. Prom this point of view. 
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the salt ought not to have been dismissed 
in ita entirety. 

The real question in controversy, ho'vever, 
is whether the objection is valid in respect 
of any portion of the subject-matter of 
the litigation. On behalf of the appel¬ 
lant it has been contended that neither 
clause (a) nor clause (h) of the first sub¬ 
section of section 91 is applicable; not 
clause (a), first, hecm^e as the deteudants 
have nob yet filed their written statement, 
it is impossible to ascertain what matters 
are in issue between the parties to the 
suit and sacondly, because none of the ques- 
tions covered by clause («) of section 81 
arises, directly or indirectly, for determina¬ 
tion in the suit as framed; nor clause (6), 
because the suit cannot be deemed as one 
for alteration of the rent or the determina- 
tion of the status of any tenant in such 

area. j -l 

In so far as clause (a) is concerned, it 

plainly does not present any bar to the 
maintainability of the suit. Before that 
clause can be applied, the Court must as¬ 
certain what matters are in issue between 
the parties. Here the plaintiff has made 
allegations which have not yet been 
challenged by the defendants. No doubt, the 
plaintiff appiehends that upon cerlain points, 
his case will nob be acceptable to the de¬ 
fendants. But that does not, with any 
approach to certainty, indicate what will 
ultimately be the actual matters in issue 
between the parties. It may be conceded, 
as explained in Oobind Mohan Das v. Kunja 
Belari Das (11, that the Court may 
sometimes be in a position to ascertain the 
matters in question in the suit, before the 
issues have been framed, and even before 
the written statements have been filed, 

though ordinarily, this can be done only 
after the pleadings have been filed. Let it 
be assumed, therefore, for a moment that 
clause (n) may be applied before the 
writteu statement has been filed by the 
defendant, the question still remains whe¬ 
ther any of the matters covered by clause 
(n) of section 81 will be in controversy 
directly or indirectly in this litigation. 
Now, section 81 clause (n) refers to the 

(1) 10 C. L. J. 407 at p. 411; 4 Ind, Caa. 364; 14 O. 
W. N. 147, 


right of any person, whether a landlord or 
tenant or not, bo take forest produce from 
jungle land or waste land or to graze cattle 
on any land in any village in the area to 
which the Record of Rights applies. The 
terra “forest produce” is deSned as follows 
in section 3 clause (XI): ‘ Forest produce,” 

unless there is anything repuguant in the 
subject or context, includes the follow¬ 
ing, whether taken from a forest 'or not, 
that is to say, peat, surface-soil, rock and 
minerals, including iron-stone, coal, clay, sand 
and lime-stone (when taken by any person 
for his own use). It is plain that clause 
(»)of section 81 does nob include coal contain¬ 
ed in a mine which has not yet been 
oponed; such coal cannot be described in 
any sense of the term as forest produce 
from jungle lands or forest lands. It 
has been suggesbe'i, however, that the 
extended meaning given to the expression 
‘forest produce’ in clause (s) of section 3, 
shows that coal may be included there¬ 
under. This argument is obviously un- 
fouaded. Clause (e) meutioua peat, surface- 
soil, rock and miueraU (including iron-stone, 
coal, clay, sand and lime-stone when taken 
by any person for his own use). It cannot 
be reasonably argued, nor, indeed, has it 
been seriously contended, that the lessee- 
defendants, when they open a mine, can be 
deemed to take coal for their own use; the 
clause refers obviously to minerals lying 
on the surface of the soil which may be 
taken by any person, tenant or not. It is 
clear, therefore, that the right mentioned 
in clause (n) of section 81 cannot be 
directly or indirectly in controversy in this 
litigation; and this is the view which 
commended itself to the Subordinate Judge. 

In so far as clause (&) is concerned, it 
has nob been suggested that the suit is one 
for alteration of the rent. But it has been 
argued that the suit is one for determination 
of the status of a tenant in an area in respect 
of which preparation of the Record of Rights 
has been directed. In this connection, we 
must not overlook a remarkable difference 
in the phraseology of the two clauses (c) 
and (6); clause (o) speaks of a suit in which 
there is in issue, either directly or in¬ 
directly, the existence or non-existence of 
certain rights: clause (6), oa the other 
hand, speaks of a suit for the determination 
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of the sbfttas of a teoanb. This difference 
in phraseology must be taken to have been 
intentional; clause (6), therefore, does not 
refer to a suit where, as here, the question of 
the status of the tenant arises only indirectly 
for consideration. In no sense of the term, 
oan the present suit bo deemed for the 
determination of the status of the defendants 
as tenants under the plaintiff; nor can the 
question raised be regarded as a question 
about the status of the defendants as tenants. 
There is no question that the defendants 
are jngirdars and the lessees under them 
cannot obviously have higher rights than 
their lessors. The different classes of 
tenants, recognised by the Chota Nagpur 
Tenancy Act, are defined in section 4 and 
it is clear that, in the present case, the 
plaintiff does not invite the Court to 
determine to which of these classes the 
tenancy of the defendants belongs. The 
real point in controversy is, whether the 
* defendants as jagirdars possess any mining 
rights; to put it plainly and broadly, the 
question is, whose property is the under¬ 
ground coal? The plaintiff asserts that the 
defendants as jagirdars do not possess any 
mining rights. What position will be taken 
up by the lessee-defendants, has not been 
disclosed by them up to the present stage; 
but if we assume that their contention will 
be that the jagirdars defendauts were 
entitled to the coal, it cannot be successfiilly 
argued that the suit is for the determination 
of the status of the defendants as tenants. 
The conolnsion follows that neither clause 
(a) nor clause (6) of sub-section (1) of 
section 91 bars the suit as framed. In 
this connection, we must remember that, 
as pointed out in the case of Atavoulu Seetha- 
ram Naidu v. Doddi Rami Naidu (2), it is an 
elementary principle of law that every 
presumption shall be made iu favour of the 
jurisdiction of a Civil Court aud that it 
shall not be taken away except by express 
words or by necessary implication [see also 
Winter-7. Attomey-Qeneral In the case 

before u.s, the jurisdlcbion of the Civil 
Court has not been taken away by the 

(2) 83 M. 203; 6,Ind, Oaa. 137; 7 M. L. T. 181; 20 
M. li. 3. 91. 

(3; 6 P. 0. 878 at p. 880; 41 Ii. J. P. 0. 65; 24 E. 

827 . 


express words of the statute, nor can it be 
deemed to have been taken away by necfs- 
sary implication. On the other hand, it is 
extremely unlikely that the Legislature 
should have intended that questions of this 
description should be determined by the 
Revenue Authorities under section 81 of the 
Chota Nagpur Tenancy Act of 1908. 

We may finally observe that even if the 
view taken by the Subordinate Judge had 
been well founded, be ought not to have 
dismissed the suit. Section 91, where it is 
applicable, merely provides that the Cirii 
Court shall not entsrtain a suit of a 
particular description. That does not mean 
that the suit, if instituted, shall be dismissed. 
The proper course to follow in such a con¬ 
tingency is to adjourn the trial of the suit 
till the final publication of the Record of 
Rights. The view we take is supported by 
the principle recognised in Eendall v. 5ZajV(4J; 
Azmat dXi v. TjalliBegum(^f)')\ Alimuddin Eha/i 
v. Uira Lai Sen (6) ; Jija.n v. Balkriskna (7) ; 
Bandu v. Jamhui8);Jag'it TarirdDasi v. Nabol 
gopd Ohaki (9) and Sarat Chandra Bnnerji 
V. Apurba Krishna Roy (10) and does not 
militate against the decision in Chandu Lai 
V. Awad (11). The Subordinate Judge 
plainly failed to appreciate the true nature 
of the suit and when he considered that the 
proviso to the first sub section of section 91 
of the Chota Nagpur Tenancy Act afforded 
ample nlief to the plaintiff, he overlooked 
that the plaintiff could thereunder obtain 
relief only when waste or damage had been 
actually committed. The plaintiff is entitled 
under that proviso merely to prohibit the 
continuance of waste or damage; he cannot 
demand a prohibition of the commission of 
the waste or damage. It is farther clear 
that under the proviso, no relief oan bo 
granted either by the appointment of a 
Receiver or by the grant of a temporary 
injunction. The suit, in our opinion, is in 

(4) 45 Ch. D. 139 at p. 157; 69 L. J. Oh. 641* 63 L 
T. 265; 38 W, E. 689. 

(5) 8 0. 422. 

(6) 23 0. 87. 

(7) 17 B. 169. 

(8) 12 Bom. L. R. 801; 7 Ind. Oas. 996. 

(9) 34 0.305 at p. 311; 5 0. L. R. 270. 

l^W 14 C. L. J. 63; 15 0. W. N. ^925; 11 lad. Oaa. 

dl) 21 B. 351. 
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its essence a salt for recovery of pessession 
of land and although, incidentally, m tHe 
csuraeof the trial, duesbions may anse as 
to the rights of the defendants a.B jogfda.rSy 
the suit is clearly not barred under section 
91 of tlie Chota Nagpur Tenancy Act. 

The result is that this appeal is alloived, 
the decree of the Subordinate Judge set 
aside and the case remitted to him in 
that it may be tried on the merits. The 
appellant is entitled to his costs in tins 
Court. We direct, under section 13 of the 
Court Fees Act, that the Court-fees paid on 
the memorandum of appeal be refunded to 
the appellant. 

lb is onceded that this judgment wiU 
govern the other appeals fRegular Civil 
Appeals Nos. 53 to 55 of 1911). Similar 
orders will be drawn up in each of them. 

As the suits were instituted so far back as 
the 8th October 1909, the Subordinate 
Judge will take up the cases for disposal as 
early as practicable. Let the records ba 
sent down at once. 

Appeals allowed] Cases remanded. 
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CALCUTTA HIGH COURT. 
RcGtJDAit Civil Appeal No. 10 of 1910. 

August 13, 1912. 

Preseni*—Sir Ashutosb Mookerjee, Kt., Judge, 
and Mr. Justice Beachcroft. 
BHOJOHARl DAS ADHlKARf and 
OTBEB s—D efendants—Appellants 


versus 

BHAGABATI DASl and others—Plaintiffs 

—Respondents. 

^lerger —Proprietor pnsseasing nij jote lands^Interest 
of proprietor, saleof—Wkt therrigkt fonijjoto sutstsfs — 
Mortgage of interest of mortgagor—Express reservation 

_ Presumption— Consfritclton of deed—Deed to be 

construed in favour of yranft’C. 

When a proprietor is in possession of nij jote lands, 
it cannot be said that be has, in respect of such lands, 
an interest subordinate to the proprietary interest, 
so that when his interest as proprietor disappears, 

along with it must disappear his interest in the nij 

jote lands. 

Joy Dutt Jha v. Bayee Ram Singh, 7 W. R. 40, relied 

upon. . , „ 

It is a maxim in law that every man s grant shall 

be taken by that construction of law which is most 

forcible against himself. Therefore, the words of a 


deed executed for a valuable consideration ought to ho 
construed, as far as they properly may, in favour of 

JJcill V. Devonshire, (1S82) 8 App. Oas. 135 at p. 149, 

3 nV. R. 622, robed upon. 

Therefore, when a person effects a mortgage ot 
his interest in the mortgaged property, unless there 
is express reservation, the presumption would 
follow that he has given by way of secanty all in¬ 
terests of whatever kind he possessed in the land. 

Gour Chandra Qajapati v. Maktinda Deb, 9 U W. « 

710, relied upon. 

Appeal from the decree of the first Sab- 
Judge of Midnapur dated September 29th, 

1909. 

Babu Troylokj/a Nath Ghakra'jarH, for the 
Appellants. 

Babas Nil Madhab Bose and Khtrode Nara- 
pan Bhunia, for the Re&pondeafcs. 

JUDGMENT.—This is au appeal on be¬ 
half of some of the defendants in a suit to 
enforce a mortgage security. Dhananjoy 
Roy, the mortgagor, now represented by hia 
widows, the first two defendants, executed ^ 
four successive mortgages. The earliest in 
point of time was executed on the 19bh March 
1889, in favour of the third defendant one of 
the appellants in this Court. The second 
transaction was in favour of one Hare 
Krishna Maity and took place on the 28bh 
July 1892. This was followed by a mort¬ 
gage in favour of Titu Charan Dass on the 
29th April 1894. The last mortgage was 
in favour of the plaintiff on the 2l3t Novem¬ 
ber 1899, and it is stated that out of the 
consideration for this mortgage, the claim ot 
the third mortgagee was satisfied. The 
third defendant who is the first mortgagee 
sued to enforce his security and obtained a 
decree, on the 24th May 1895, To this 
decree the parties were the mortgagor and 
the second and third mortgagees. In exe¬ 
cution of this decree, he purchased, on the 
22Qd March 1897, a parcel No. 16. which has 
been released in his favour by the Court 
below. He subsequently obtained a supplo* 
mentary decree under section 90 of the Trans¬ 
fer of Property Act and, on the 11th July 
1900, purchased the right, title and interest 
of the mortgagor in the five parcels now in 
dispute. The second mortgagee, Hare Krishna 
Maity, also sued to enforce his seonrity and 
obtained a decree on the 24tb November 
1902; to this decree, the parties were the^ 
mortgagor, and the third and foqrtb moFt* 
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Sa^ees, of whom the last 13 the plaintiff in 
the present suit. In execatiou of this decree* 
the properties were purchased by the decree- 
holder on the 23th March 1905. The third 
mortgagee, Titu Gharau Das, sued to enforce 
his security and obtained a decree on the 
5th August 1897. To this decree, the only 
party was the mortgagor. The plaintiff, as 
the fourth mortgagee, now seeks to enforce 
his security, and the substantial point in 
controversy between the parties at this stage 
is, whether this mortgage can be enforced 
against five parcels mentioned in schedule to 
the plaint, namely, Nos. 12, 13,14, 15 and 17. 
The contention of the appellant is that the 
mortgagor had a two-fold right in these land.s, 
namely, a cha^dari right (or the interest of a 
tenure-holder) and a jotedari right (or the 
interest of an occupanoy-ryai), that the 
superior interest alone was covered by the 
previous mortgages, while the subordinate 
interest is covered by her mortgage, and that, 
consequently, her right in these parcels as 
mortgagee has not been affected in any way 
by the sales in execution of the decrees on the 
previous mortgages. This claim is resisted 
on a two-fold ground, namely, -firsts that the 
mortgagor had no jotedari right in the.se 
parcels independent of his chakdari right; 
and secondly, that if he had a two-fold right, 
his whole interest was included in i-he pre¬ 
vious mortgages, so that the interest of the 
plaintiff as fourth mortgagee of the occupancy- 
right alone was extinguished when she failed 
to redeem as directed by the decree obtained 
by the second mortgagee, from whom tlie 
third defendant-appellant has subsequently 
taken a settlement. The Subordinate Judge 
has overruled these contentions and made a 
decree in favour of the plaintiff. That 
decree has been assailed in this Court on the 
grounds just mentioned. In our opinion, 
the decision of the Subordinate Judge can¬ 
not be supported. The evidence does not 
establish that the mortgagor had a two-fold 
right in the disputed parcels. No direct 
evidence has been adduced in support of the 
theory that the mortgagor had a two-fold 
right in these parcels of lands, namely, a 
superior interest as or tenure-holder 

and a subordinate interest, as jotedar or 
oconpancy-ratyc^. There is no indicatiou in 
the evidence that at any time iu the history 
of these parcels, there were iq two different 


persons two distinot rights of the character 
mentioned. If there had been such et^ideiice 
available, the question would have arisen, 
when did the two distinct interests combine 
in the same person and what was the legal 
effect thereof. It is not suggested that the 
mortgagor had any co-sharers in the proper¬ 
ty and that he coul-J, by any possibility as 
a share-holder in the chakdari interest, have 
acquired also the interest of a subordinate 
tenant and kept it alive. Presumably, 
therefore, if the two interests existed, when 
they vested in the plaintiff, the principle of 
merger would have applied. Bub whether 
by any device the two interests, after they 
have been vested in the same person, could 
have been kept alive and distinct, a matter 
which we need not consider iu the present 
case, because there is no foundation laid 
in the evidence either to prove the existence 
of two distinct interests, or to show that if 
two distinct interests existed, they were vested 
in the mortgagor or his predecessor-in-inberest. 
Our attention, however, has been drawn 
to the deposition of one of the witnesses 
for tlie third defendant, who stated that after 
purchase by that defendant, rent was 
paid to the mortgagor as chakdar. The 
passage in question is by no means clear 
and is not suf&cienb to establish the existence 
of a joledari right independent of, and sub¬ 
ordinate to, the chakdari right. The learned 
Vakil for the plaiutiff-respondeat has laid 
much stress upon the recitals in the suc¬ 
cessive mortgage-bonds and upon the descrip¬ 
tion of the property conveyed thereby, Iu our 
opinion, these descriptions do nob lend any 
support to the theory that there was a 
jotedari right independent of the chakdari 
right. On the other band, the description 
in the second mortgage indicates that the 
whole of the interest of the mortgagor iu 
the property described as the chak of 200 
bigkas was transferred to the mortgagee. As 
was pointed out by this Court in the case of 
j9y Dtitt jha V. Bayee Ram Singh (1), when a 
proprietor is in possession of nij jote lands, 
it cannot be said that he has in respect 
of such lands, an interest subordinate to 
the proprietary interest, so that when his 
interest as proprietor disappears, along 
with it must disappear bis inbereat in the 

(1) 1 W. B. 40. 
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nii jote lands. It is further clear from the 
decision in Ooiir Chindra Qaiap-M v. Mu- 
liunda Deb (2) that when the mortgagor 
effected a mortgage of his interest in the 
cltah^ unless there was express reservation, 
the presumption would follow that he had 
given hy way of security all interests of 
whatever kind he possessed in the land ; 
for in the words of Lord Coke,* it is a 
maxim in law, that every man’s grant 
shall be taken by construction of law most 
forcible against himself, which is so to be 
understood that no wrong be thereby 
done, ” (Co Litt. 1?3, a, b,) or, as Lord 
Selborne puts it, ** the words of a deed, 
executed for a valuable consideration, ought 
to be construed, as far as they properly 
may, in favour of the grantee v. Devon- 

shire, (3)]. Upon an examination of the 
successive mortgages, it U rarnifesl that 
there was no reservation made by the 
mortgagor i.i any of them of an interest 
in the property described as chak. We 
must hold, therefore, that even if it were 
established that the mortgagor had a 
iotsdari right, subordinate to chthdari right, 
his entire interest was transferred to the second 
mortgagee, so that when the plaintiff 
failed to redeem as directed by his decree, 
his interest in the disputed parcels was 
extinguished. In this view of the matter, 
it is clear that the plaintiff is not entitled 
to enforce her secuiity as against plots 
Nos. 12, 13, U, 15 and 17. 

We may add that it was suggested on behalf 
of the respondents that this position cannot 
be assumed by the third defendant, because 
the settlement alleged by him from the 
purchaser at the sale in execution of 
the decree on the second mortgage, has 
nob been established. It cannot be disputed 
that the third defendant, by virtue of hU 
purchase of the disputed plots at a sale in 
execution of a money-decree against the 
mortgagor, did nob acquire an interest 
superior to that of the plaintiff; he can 
succeed, only on the strength of the title, 
if any, acquired by the purchaser at the 
sale in execution of the decree on the 
second mortgagee. The question, therefore, 
does arise whether the third defendant 
has established Ihis alleged settlement from 

(2) 9 0. W. N. 710. 

(3) (1882) 8 App. Cas. 135 at p. 149j 31 W. R. 622. 


the pnrchaser. In our opinion, the reasons 
given by the Subordinate Judge for the 
adverse view taken by him, are by no 
means conclusive. The alleged settlement 
is supported by the representatives of the 
second mortgagee and the sarrounding 
circumstances make such a settlement very 
probable. The third defendant bad pur¬ 
chaser! these parcels on the 11th July 1900 ; 
he had subsequently to face the claim of the 
plaintiff. The only way, iu which he could 
protect himself, was by acquisition of a 
title from the representatives of the second 
mortgagee. This he asserts, he has done, 
and there is no good reason why he 
should not be believed. We are, therefore, 
of opinion, that for the purposes of the 
litigation it has been proved that the third 
defendant is entitled to challenge the title of 
the plaintiff. 

It is worthy of note that if the third 
defendant had failed to establish his 
title, the plaintiff would have been met 
by a fresh difficulty. The fplaintiff wag 
bound to bring 03 the record the rdpr^sea* 
tatives of the second mortgagee ; if the 
third defendant is not such representative, 
the suit has been improperly constituted. It 
must, therefore, either fail, or be re-tried after 
all the necsssary parties have bsen brought 
on the record. 

The result is, that the appeal by the 
third defendant musi’ be allowed and the 
decree of the Subordinate Judge modified. 
The plaintiff will bs entitled to proceed in 
execution of her decree against the properties 
other than those exempted by the lower 
Court, namely, plots Nos. 1 and 16 as also 
the plots now exempted, namely, Nos. 12, 13, 
It, 15 aad 17. Tois appsllant is entitled to 
the costs of this appeal. We assess the 
hearing fee at five gold mohurs. The 
appeal of the eleventh defendant will, 
however, stand dismissed with costs. We 
assess the bearing fee against him in 
favour of the respondent at three gold 
mohurs. The appeal by the other defend¬ 
ants will also stand dismissed, but without 
costs. The decree of the Court below, 
except in so far as it is varied, will stand 
confirmed. 

Decree modiHed^, . 


INDIAN OASBS. 


497 


VoL XVII] 


SaiSHNl AITIR V. SHiUiNNA. 

MADRAS HIGH COURT. 

CiyiL Appbal No, 41 op 1910. 

October 4, 1912. 

Present: —Mr. Jaetioe Aylin? and 
Mr. Justice Napier. 

KRISHNA AlYAR and another— 
Defendants—Appellants 
versus 

SHAMANNA and others—Respondents. 

ConO'aci —Specific perjormance of contract oj snZc— 
GttareZmn or manager binding minor's ahare—^Hindn 
Law—Enfotxeahility of contract against minor’s interest 
—Docu>nent, construction of —£riVtc«rc of surrounding 
circumstances—Award of damages—Specific Relief Act 
Cro/1877),s. 19. 

lu determining what interest pusses to a vendee 
under a sale-deecl executed to him by the managing 
member of a joint Hindu family, it is competent to 
Courts to go beyond the language of the document, if 
necessary, and look to the surrouuding circumstances 
to see whether the executant purported to convey 
only his personal interest or the family interest. 

Balwant Singh v. J2. Rockwell Claticy, 34 A. 296; 
(1912) 1 M. W. N. 462; 11 M. L. T. 3415 9 A.L. J. 509; 
15 0. L. J. 475; 16 C.W.N. 677; U Bom. L. R. 422; 23 
M. L. J. 18; 14 Ind. Cas. 629, explained. 

Moll Sclutta. ^ Company v. Luchuri Chand. 25 C. 
605 and Simlhu Nath Pande v. Golap Singh, 14 C, 572; 
14 I. A. 77, referred to. 

The managing member of a Hindu family has 
power in proper circumstances, to bind the minor’s 
intereU, in a contract by him for the sale of the joint 
family property and specific performance can bo given 

against that interest. 

^MirSarwarian V. Fakhurddin Mahomed Chowdhri, 

39 0 232- 21 M. L. J. 1146; 16 C. W. N. 74; (1912) I 
M W N 22; 9 A. L. J. 33; 15 C. L. J. 69; 14 Bom. L. 
h'sOi 13 Ind. Cas. 331; Wagela Ra j Sinji v. Sheikh 
Mashld^. n B. 651; 14 I. A. 89; Jugul Kishori 
O^wdhrani v. Ananda Lai Chowdhuri, 22 C. 545, 

explained. 

Qharibulla v. Khalah Singh, 25 A. 407; 5 Bom. L. R. 
478* 7 0. W. N. 681; 30 I. A. 165, distinguished. 

Krishna Aiy'tr v. Krishnaswami Aiyar, 23 M. 597, 

referred to. 

The Conrt can also, in such a case, award damages 
in the alternative, though not asked in the plaint. 

District 
No. 47 


Appeal agaiuab the decree of the 
Court of North Arcot, in 0. S. 
of 1907. 

Meeare. S. Srivivasa Aiyanyar 
Sitaram Rau, for the Appellants. 

Mr. T. B. Vencatrama Sasiri^ 
Respondents. 

JUDGMENT.—This is an appeal from the 
jndgment of the District Court of North 
Aroot in » Bnib for specific performance of a 
contract. 


and B. 


for the 


The defendants Nos. 1 to 5 were the 
members of a joint family of which the 
5th defendant was the father and the Ist 
defendant the eldest son. Defendants Nos. 6 
and 7 were persons who had taken from the 
5th defendant a sale of the property in qnestion 
after the date of the contract sued on. The 
contract is dated the 27tb August 1906 and 
by it tbe property was agreed to be sold for 
Bs. 2,375 and it was exeented by the 1st d( • 
fendant and witnessed by the 5tfa defendant. 
The sale to defendants Nos. 6 and 7 of the 
same item of property is dated the 20th 
of September 1908 and was for a snm of 
Rs. 2,900. The District Judge has given a 
decree to the plaintiff directing defendants 
Nos. 1 to 3 and the 2nd defendant as guardian 
of the 4th defendant to ezeente a sale^deed 
to tbe plaintiff and put the plaintiff in pos* 
session and with other reliefs has given a de> 
claration that the sale-deed to the 6th and 
7th defendants was void and ineffectual as 
against the plaintiff. Tbe 5bh defendant 
is dead. Defendants Nos. 6 and 7 appeal 
and their contentions are as follows:—(1) 
that prior to the date of the agreement in 
favour of the plaintiff, there was an oral 
agreement between them and the other 
defendants, dated the 22Qd August 1906, 
to sell the property to them for the sum. 
of Rs. 2, 275, (2) that at the date of the 
sale to them, there was no subsisting contract 
between tbe plaintiff and the other 
defendants, (3) that the plaintiff’s contract 
is not binding on any party bat himself, 
because (a) he was not the managing member, 
(h) even if be was de facto manager, it was not 
made with the express consent of the 2nd and 
3 rd defendants as alleged in tbe plaint and 
the 4th defendant being a minor, specific 
performance cannot bs had against him 
with the resnlt that the plaintiff could 
only bind the Ist defendant on his contract 
in which circumstances the Coart would not 
grant the specific relief sought for but would 
only award damages. We will take these 
contentions in order and see how far they are 
proved and are an answer to the plaintiff’s 
claim. 

We are nnable to accept the evidence 
of the alleged oral agreement of the 22od 
August 1906. Mr. K. Srinivasa Aiyangar 

relies chiefly on the fact that defendants 

* • \ 
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Nos. 6 and 7 purchased stamp papers soon 
after the date of the alleged agreement and 
also on the fact that that agreement is 
recited in the sale-deed. The story, however, 
is utterly improbable on the face of it. The 
6 th and 7th defendants allege that they 
were in negotiation for this property for a 
month prior to the alleged oral contract, that 
they originally having offered Bs. 2,000 and 
the family insisting on Rs. 2,500, at the 
end of the month they eventually agreed 
to pay Rs. 2,275. If this be so, it is incon¬ 
ceivable that they should have subse¬ 
quently paid Rs. 2,900 for the same 
property instead of insisting on their contract 
being carried out. According to their own 
case, the negotiations for the oral contract 
were carried on with the 5bh defendant, 
the father, whom they themselves alleged 
to be the managing member, and lastly it is 
unlikely that after such protracted negotia¬ 
tions, the agreement should not have been 
rednoed to writing. We have no doubt that 
the idea of this oral contract was first conceiv¬ 
ed on the 20th of September 1906, when the 
sale-deed was executed. 

For the contention that there was no sub¬ 
sisting contract at,the date of the sale, reliance 
is sought to be placed on a discussion that 
is said to have taken place between the 
plaintiff and the defendants Nos. 1 to 5 on 
the 5th of September, on which date he un¬ 
doubtedly asked the 1st defendant to execute 
a sale-deed and we are asked to hold that he 
abandoned his right to the execution of the 
deed, stated that he was going away to 
Nellore for his father’s ceremony and that he 
would resume negotiations when he returned, 
but that if he did nob return shortly, they 
could sell the property to anybody else. We 
have examined the whole of the evidence very 
carefully and do not find that this contention 
is proved. We are satisfied that what took 
place with regard to the plaintiff’s contract is 
as follows: The lat defendant, undoubtedly, 
entered into a contract with the plaintiff on 

the 27th August 1906 for the sale of the 

lands, which contract was witnessed by the 
5th defendant, but we do not believe that this 
was made with the express consent of defend¬ 
ants Nos. 2 and 3 a^ the evidence called for 
the plaintiff would have us believe. On 
September 5bh, when the plaintiff demand¬ 
ed his sale-deed, the Ist defendant informed 


him that the 2nd and 3rd defendants would 
not agree. The plaintiff then recognised ihat 
the agreement to sell to him was executed by 
the 1st defendant only and was not binding 
on defendants Nos. 2, 3 and 4*. He did not 
abandon his contract but he hoped to get the 
consent of defendants Nos. 2 and 3 by paying 
a little more and left them to go to Nellore 
intending to make that arrangement when he 
returned. Mr. T. Rangacbariar for the 
plaintiff contended that the 1st defendant 
was the de facto managing member, the 
father being old and ill, having resigned the 
management, and that even if express con¬ 
sent is not found, there was necessity proved 
which makes the contract binding on the 
junior members, while Mr. Srinivasa Aiyangar 
contra contended that the Ist defendant did 
not intend to convey more than his own in¬ 
terest and that even if he did intend to do 
so, the document does not purport to 
convey more than his own interest and 
lastly^ that necessity was neither set ap in 
the plaint nor proved and, therefore, the 
family interest would not pass. In support 
of the second proposition, he relies on a 
recent decision of the Privy Council in 
Balwant Singh v. B. Rockwell Ohncy (1). This 
case, however, does not support his proposition. 
The decision did not turn on the words 
of the document but on the surrounding 
circumstances which were examined by the 
Conrt to ascertain the true intent of the 
document. In that case, the executant was 
shown to have been claiming the property 
as the owner of an impartible Baj and the 
document itself recites this claim. The case 
is an authority for the exactly opposite 
proposition that surrounding circumstances 
must be looked to, to see whether the 
executant purported to convey his interest 
or the family interest. This was expressly 
decided by a Full Bench of five Judges 
in a case reported as Kanti Ohunder 
Qoswami v. Bisheswar Ooswami (2). It is 
true that in Simbhu Nath Panie v. Qolap 
Singh (3), their liordships of the Privy 
Council say that a purchaser, who is bargain¬ 
ing for the entire family estate, would 

(1) 34 A. 296; (1912) 1 M. W. N, 462; 11 M. L. T. 
344; 9 A. L. J, 609; 15 C. L. J. 475; 16 0. W. N. 677; 
14 Bom. L. R 422; 23 AT. L. J. 18; 14 Ind. Gas. 629. 

(2) 25 0. 686; 2 0. W. N.241. 

(3) 14 0. 672; 14 I. A. 77. 
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hardly be satisfied with a docameot par* 
porting to convey only the right and 
interest ot the father, bat their Lordships 
used that as one test only of the intention 
of the parties. We cannot, therefore, 
aooept the contention that this agreement 
purported only to convey the 1st defend* 
ant’s interest. We have no doubt that 
when the 1st defendant executed that 
document, be wished the plaintiff to 
believe that he was conveying the whole 
fainily interest in the property But on 
the question of necessity, we can find no 
evidence of pressure. What is required 
to justify suoh a sale has been laid down 
long ago in Hanooman Persaud Pawley 
Y. Musamrnat Babooee Munraj (4): The 

actual pressure on the estate, thedanger to be 
averted, or the benefit to be conferred upon 
it, in the particular instance, is the thing 
to be regarded.” There is no evidence of 
the condition of this estate or of any threat¬ 
ened proceedings or even pressure of 
creditors and it further tells very strongly 
against the plaiutiff that within a month 
from the date of this agreement, the family 
was able to obtain Rs. 525 more for the same 
property : such an agreement on that ground 
alone could not in this case be upheld as 
being for the benefit of the estate. We, there¬ 
fore, find that neither consent mr necessity 
has been made out. 

The question, whether specific performance 
can be had against a minor of a contract 
made on his behalf to sell property has been 
argued at great length. Mr. Srinivasa 
Aiyangar relied on a decision of the Privy 
Council reported as Mir Sarwarjan v. Ftkkur- 
ud din Mahomed ChowuLuri (5), and another 
reported as Waghela liaj Sanii v. Shekh 
MasluJin (6) and the case of Jugul Kishori 
Ohowdhurani Y.Anunla Lai Ghowdhuri (7). 
If this is the law, it cannot be denied that it will 
have a very serious effect on Hindu families. 
There are very few joint families, one 
member of which at least is not a minor. 
If, therefore, a specific performance cannot 
be had on a contract by each a family to 
sell property there can be no coutract for 

the sale of land entitling the other party 

(4) 6 M. I. A. 393; 18 W. R. 81. 

(6) 39 0. 282; 21 M. L. J. 1166; 16 C. W. N. 
74- (1912) 1 M. W. N. 22} 9 A. L. J. 33; 15 0. L. J. 69; 
14 Bom. lit B. 6; 13 Ind. C&s. 331. 

(6) 11 B. 651; 14 L A. 89, 

(7) ?2 0. 646, 


to specific performance. We have examined 
the case in Mir Surivari'in v. Fahhr^ud-din 
Mahomed Okowdhuri (5) very carefully and 
are satisfied that that is not what their Lord* 
ships decide. The language relied on is at 
page 237 audit is as follows: **Tbeir Lord- 
ships are of opinion that it is not within 
the competence of the guardian of a minor 
to bind tbe minor or the minor’s estate by 
a contract for the purchase of immoveable 
property.” The first thing that appears 
is that this is not a case of a contract made 
by a managing member purporting to bind 
the whole family but by the guardian of a 
minor and the manager of his estate. The 
family in that case were Muhammadans 
in each of whom including the minor was 
vested a separate though undivided share 
of the property, and what was considered 
was the power of such guardian-manager 
to bind the minor or his properly by a 
contract for the purchase of immoveable 
property. It is obvious that the question 
which is vital to sale by a managing mem« 
ber, namely necessity cannot arise iu a 
contract for the purchase^ not for the sale, 
of immoveable property. Tbe Guardians 
and Wards Act (Vlli of 1890), section 27. 
expressly provides that a guardian may do 
all acts that are reasonable and proper for 
the protection and benefit of tbe property, 
but that where a guardiau is appointed by 
the Court, he shall not dispose of immoveable 
property except in tbe case of necessity 
or for an advantage to the ward and 
then only by permission of the Court. 
The Act clearly contemplates such neces¬ 
sity arising, as, of coarse, it frequently 
does, and as no guardian of the property 
of a minor, who is a member of a joint 
Hindu family, can be appointed with refer¬ 
ence to his share in the family property, {jside 
Qharib ul-lah v. Khalak Singh (8)], it follows 
that the restriction in the Act cannot be 
applied. The decision is only an authority 
for tbe exact proposition quoted, namely, 
that the guardian and manager of a 
minor’s property cannot bind him by a 
contract for tbe purchase of immoveable pro¬ 
perty. The case above referred to Qharib- 
ul-lah V. Khalak Singh (8), is one in which 
a mortgage by the karta of a family and 

(8) 25 A 407; 5 Bom. L.R. 478; 7 C.W.N. 681; 30 I. 
4- 165. 
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the guardian mother of a minor was con¬ 
sidered by the Courl; and their Lord¬ 
ships held that the execution by the guard¬ 
ian of the minor was a nullity but that 
execution by the Jcaria, that is, the 
managing member, bound the minor. It is 
true that this was a completed transfer 
but we can find no principle which would 
uphold a transfer against the minor but 
aroid the transaction where it bad not got 
beyond the stage of contract. Krishna 
Ayyar v. Erishnasami Ayyar (9), relied on 
by Mr. Srinivasa Aiyangar is not an 
authority for that proposition. The other 
decision of the Privy Council Waghcla 
Kajstinji v, SheJch ^asludin (6), lays down 
that it will be a very improper thing to 
allow a guardian to make covenants in 
the name of his ward and that in so doing, 
the guardian exceeded her powers with 
the result that a suit founded upon the per¬ 
sonal liability of the minor must fail. This 
decision has no bearing whatever on the 
power of a managing member to bind a 
minor by a contract for sale of his interest 
for necessity. 


We hold, therefore, that a managing 
member has power in proper circumstancei 
to so bind the minor’s interest and specific 
performance can be given against thai 
interest. In the present case, however, wc 
are satisfied, on the evidence especially witt 
regard to Exhibit H series, that the let defen- 
dant was not the managing member and sc 
not entitled to bind the interest of any one 
but himself. The fact that the 5th defendant 
witnessed the agreement is of no materiality 
now as he is dead and his interest in the 
estate has disappeared. In the view that we 
take that the contract only binds the Ist 
defendant’s share, Mr. Rangachariar does not 
ask for specific performance as to his share 
nor should we grant it in the circumstances 
of this case. He, however, claims damages 
against the Ist defendant’s representative. 
He has not asked for damages in his plaint 
but we are of opinion that they can be awarded 
under section 19 of the Specific Relief Act 
and we assess the damages at the difference 
between the sum for which the Ist defendant 
agreed to sell the property (Rs. 2,375) and 
Rs. 2,900 which is shown by the subsequent 
sale-deed to be the value of the property. He 


(9) 23 M. 697. 


is also entitled to Rs, 25 expended by him in 

purchasing the stamp paper and Rs. 20 paid 

by him at the date of the agreement. Defend¬ 
ants Nos. 6 and 7 will have their costs 
throughout from plaintiff. The plaintiff will 
have bis costs from the 8th respondent as 
legal representative of the Ist defendant. 
The other defendants will bear their own ( 20 sts 
throughout. 


CALCUTTA HIGH COURT. . 
Original Civil Sdit No. 61 of 1911. 
Februaiy 28, 1912. 

Presewi:—Mr. Justice Fletcher. 
LODNA COLLIERY Go. Ld— Plaintiff 

versus 

BIPIN BIHARI BOSE— Defendant. 

Letters Patent {Cal.), cL 12^Eigh Court-Jurisdie. 
tion Suttfor land'^—lrespass^Wrongful breaking 
through mme and carrying away coal—Covenant to 
keep harrier between lessor and leseee—Privity of con- 
tract between lessor and suhdessee^Cause of action^ 
buxtfor damages for erection of buttresses. 

, 4 recover damages for breaking throagh 

plaintiff s mine or laud and carrying away coal belong, 
mg to the plaintiff, is a suit for land or immoveable 

property within the meaning of clause 12 of the Cab 
cutta Letters Patent. 

Such a suit is founded on the ordinary case of a 
trespass quare clausum fregit and necessitates the 
decision of the question of title as to the coal. 

Bajmohan Bose v. East India Railway Co., 10 B. L 
iv. 24)1, followed. 

The venue of a suit on a covenant by reason of a 
prmty of estate is local. 

A., an under.lessee, covenanted that he would leave 
a certain barrier as was provided in the under-lease. 
Subsequontly) 4# Essig^od his rights or au 

granted an under-lease to 
C* ^he representative of the original lessor sued 
for damages for breach of the coreuaut to leave the 
barrier and for damages to which plaintiff would be 
put in erecting masonry buttresses to protect his 

(1) that there was no privity of estate between 
0* and the plaiutiffi that 0* was not personally liable 
on the coveuant in the original sub-lease, and that 
the plaint did not disclose any cause of action against 
C. on the covenant in the original sublease ; 

(2) that the claim for damages for erecting masonry 
buttresses was a claim for land, within the meaning 
of danse 12 of the Letters Patent. 

Mr. L. P, J5. Pugh (with him Messrs. 
n. Knight^ N. Sircar and W. M. OubUi)^ for 
the Plaintiff. 

Mr. Sn Pn Sznha (with him Messrs. 

C, Mitter and B. It. Hitter)^ for the IJefen^* 
ant. 
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JUDGMENT.—This is a suit brought by 
the plftiatiff Company against the defendant, 
Bipln Bihari Bose, to recover first of nil the 
sura of Rs. 90,902-8, or for nu inquiry as 
to the amount of the plaintiff Company's coal 
raised by the defendant and sold to the 
plaintiff Company and the moneys so realized 
by the defendant with suoh propsr deduction 
as the Court may direct; and secondly^ for 
discovery from the defendant of the quantity 
of the plaintiff Company’s coal so raised or 
disposed of; thirdly^ for interest by way of 
farther damages; fourthly^ for Rs. 1,21,012-6 
as damages for breach of contract and in¬ 
jury to tbo plaintiff Company’s colliery; and, 
^fthlvy unless the defendant should under¬ 
take to protect and secure the plaintiff 
Company’s workings by masonry buttresses 
to be erected to the satisfaction of the 
plaintiff Company’s servants and surveyors, 
for a further sum of Rs. 4,000 as damages. 

Now, in the first paragraph of the plaint, 
it is set out that the plaintiff Company is 
the proprietor of a colliery and is the 
owner under a permanent rnokurari ftoHah 
or lease of Mouza Lodna in Manbhum, sub¬ 
ject as to a portion thereof to an under¬ 
lease or dur-mokuran pottah granted by 
predecessors-in-title of the plaintiff Company 
in favour of one Golab Chandra Sircar of 
a portion on the North-West of the said 
mouz 2 . In the second paragraph is set out 
that by the terras of the said under-lease, 
dated the 7ch Assin 1303 B. S., o^res- 
ponding with the 22ad September 1896, it 
was agreed that the boundary should be 
demarcated between the portion of the said 
mouza retained by the grantors and the 
portion underleased as aforesaid and that a 
barrier or block of coal 30 feet in width 
should be maintained between the two por¬ 
tions of the said mouza and that neither party 
should work 15 feet of coal on each side 
of the boundary line, and that if either 
party encroached on the barrier and in 
consequence the other party should ai9tain 
any loss, then the encroaching party should 
make good the other’s loss. The third 
paragraph alleges that no suoh boundary 
was actually laid down by and between the 
original parties to the said under-lease but, 
subsequent to the purchase of the said mouza 
and an assignment of the pottah under 
which the same was held on the 5th Jane 
1897 to Alfred Morrison Turner, George 


Hampsou Morrison, Henry Blois Hawkins 
Turner, and Charles Edward Smyth, the 
boundary was on the 20th July 1897 de¬ 
lineated, laid down, and marked by the 
agents and represeutatives of the said A. 
M. Turner, G. H. Morrison, H. B. H, 
Turner and 0. E. Smyth on the one hand 
and of the said Golab Chandra Sircar 
on the other hand, and a plan showing 
the said boundary was signed by both 
parties. In the fourth paragraph, the plaint 
alleges that the plaintiff Company is Ibe 
assignee of those named gentlemen. Then 
in the fifth paragraph the plaintiff Company 
alleges that Golab Chandra Sircar assigned 
his rights in or granted an under-lease of 
his portion of the said mouza so delineated 
as aforesaid to one Ram Lai Singh, and 
that the said Ram Lai Singh granted an 
under-lease of the same portion of the 
mouza to the defendant who there carries 
on a colliery known as the North 
Burrakar Colliery. In the sixth paragraph, 
it is alleged that the plaintiffs and defend¬ 
ant dwell and carry on business and per¬ 
sonally work for gain in Calcutta. The 
seventh paragraph alleges that the defend¬ 
ant has so conducted his mining operations 
at the North Burrakar Colliery that he 
has cut into and removed portions of the 
coal forming the barrier agreed to be left 
between his North Burrakar Colliery and 
the plaintiff Company’s Lodna Colliery, and 
has cut and carried away coal from the 
15 feet agreed to be left on the north of 
the boundary line in breach of the agree¬ 
ment contained in the said under-lease, and 
has also cat and carried away coal from 
the south or plaintiff Company’s portion of 
the barrier, and has further out through 
the said barrier, and cut and carried away 
the plaintiff Company’s coal on the said 
side of the said barrier. Then the eighth 
paragraph alleges that the plaintiff Company 
is unable to state the exact dates and times 
when the defendant out into and through 
the said barrier, but the fact that anenoroaoh- 
menb had bean made was only recently dis¬ 
covered by the plaintiff Company and the 
plaintiff Company believes and charges that 
all the said conversions of the plaintiff 
Company’s coal and trespasses in the plaintiff 
Company’s property and the defendaot’s 
breach of contract in not maintaining the said 
barrier, have taken place within two years 
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prior to the of the plaint. Then the 

lh.li paragraph alleges that the plaintiff 
t'Ompany had an arrangement under which 
the plaintiff Company bought from the defend¬ 
ant the whole of the output of the defend¬ 
ants colliery at prices which during the last 
two years were Rs 4-12 in 1909 and Rs. 3 
in 1910, and the plaintiff Company alleges 

that they are entitled to charge the defendant 
for the coal belonging to the plaintiff Com- 

by the defendant from the 
plaintiff Company’s property and sold to 
the pkintiff Company at the highest rate 
paid by the plaintiff Company for such coal 
during the past two years. In the 10th 
paragraph it is alleged that the amount of coal 
so far as the plaintiff Company has been able 
to ascertain amounts to 17,314 tons of steam 
coal and 5,774 tons of slack, and the 
plaintiff Company claims from the defendant 

the sum of Rs. 90,902-8 i„ respect of the 

same which is (he first amount claimed 
n the prayer. Then the 11th paragraph 
.says that by reason of the wrongful act of the 
defendant in cutting through the said barrier, 
he plaintiff Company has further sustained 
loss and damages in that it has become 
necessary for the safety and preservation of 
the plaintiff Company’s colliery to leave 
another barrier of coal as shown on th" 
plan thereto annexed to the south of the 
coal belonging to the plaintiff Company 
worked out by the defendant, of the width 

tf thl di^ acts 

of the defendant and the necessity for 
leaving a new oarrier, an area of land 
containing approximately 32.641 tons of 
steam coal and 10,849 of slack of similar 
qualities to that raised by the defend" 
ant and sold to the plaintiff Company has 
become unworkable and cannn^ 

by the plaintiff (Company. The value Ifallh 

coal and slack, less the cost of working and 
raising it. is Rs. 1,21,012 6, and the pl^tiff 
Company claims the said snm as damages 
inasmuch as the plaintiff Company’s coTlLrv 
has been injured and damaged by the defpn/ 
ant to that extent. In the 12fh n ^ t 
of the plaint is set out thatt lit 
the defendants colliery where his workings 

thiZi ; Company's workingfand 

the defendant hag cut through to the plaintiff 

Company s workings, there is a ? 

flip n ‘'uere ig a portion where 

the plaintiff Company’s workings can only 
be rendered safe by the insertion of putl 


buttressea at a coat of about Rs. 4,000. In 
the 13 paragraph, it is alleged that the plain¬ 
tiff Company’s causes of action arose at Lodna 
on dates within three years. 

Now, the question that has been argued 
at the present stage is, does this plaint 
disclose a cause of action, which this Gonrt 
can try ? In my opinion, it does not. First 
of all, the case as to the carrying away of 
coal is founded on the ordinary case of a 
trespass quare clausum fregit^ that is, the 
defendant broke through and entered the 
plaintiff Company’s mine or laud and carried 
away coal belonging to the plaintiff Company. 
That it seems to me is the natcre of the 
suit. Now a suit of that nature seems, so 
far as I can gather from the decisions of 
this Court, to be one that would be consider¬ 
ed as a suit for land or immoveable pro¬ 
perties within the meaning of the clause 12 
of the Letters Patent of this Court. I think 
there is a great deal to be said if the matter 
could be ireated as res integra in the 
argument put forward by Mr. Knight; 
but suits for land are well dedned by the 
decisions of this Court. The Bombay High 
Court has taken the other view; and it seems 
to me to be a much more likely one in 
respect of suits for land or other immoveable 
properties. But the matter has been con¬ 
sidered over and over again in this Court, 
Now, applying the principles laid down 
in the decisions of this Court to the suit in 
question, it seems to me that, in so far as 
the plaintiff seeks to recover damages for 
the defendant having broken into bis close 
and carried away his coal, it will become 
necessary that the title in respect of that 
coal must be gone into, whether the defend¬ 
ant had the right to break through or not. 
In so far as that portion of the case is con¬ 
cerned, I do not think that having regard to 
the decisions, that have been dealt with very 
fully and with great ability by both Mr, 
Sinha and Mr. Knight, that I can decide 
otherwise than that this is a suit for land. 
The decisions of the Appellate Conrt are 
binding upon me, and I cannot go behind 
them. It seems to me that so far as the 
same is a suit to recover damages arising out 
of an action for trespass to land, that is a 
salt for land; in one of the cases cited, Garth, 

C. J., expressly refers to a suit for trespass 
as being a suit for land. In England, it has 
always been considered as a salt for land. 
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The case of 223;nioAMH Bose v. East Indian 
Baibo^V Oo. ( 1 ), which Mr. Knight has 
relied on, was a very differenfc oase. In ^ that 
case, a man sued the Eaafc ladian Railway 
Oompauy for oarryingf on a for <?0 and other 
works on laud adjoining hU. That was not 
a eaib for trespass to laud, but it was really 
a suit in respeob of nuisauoe, and that case 
is wholly distinguishable. In so far as this 
suit seeks to recover damages by reason ot 
the defendant having broken into close and 
carried away the plaintiff Company’s coal, i 
am of opinion this is a suit for land. 

The other point pub forward by Mr. 
Knight was that in the original nnder-lease, 
Golab Chandra Siicar bad covenanted that 
he would leave the barrier as was ^ovided 
in the under-lease. Now, Golab Chandra 
Sircar, according to the allegation in the 
plaint, had either assigned his rights in, or 
granted an nnder-lease to, one Ram Lai Singh 
and Ram Lai Singh granted an under-lease 
;.o the defendant. That is the allegation m 
the plaint. So whichever way we take it, 
t.hera is no privity of contract or estate 
between the defendant and the plaintiS 
Company. The plaintifiE Company obvroasly 
could not sae the defendant on any oov - 
nant contained in Golab Chandra S.rcar s 
under-lease, either on the ground of privity 
of estate or otherwise. Another point g 
arise if the defendant were the 

Golab Chandra Sircar, and that is whet 
that would be a suit for So ^ J 

remember, it was always held in Engl 
that the venue ot a suit on a covenant by 
reason of a privity of estate was 
defendant is not personally liable on any of 
the covenants contained in the nnder-lease to 
Sircar. It seems to me that so far as i i 

suit founded upon the terms 

under-lease, the plaint does not d‘sclo8e any 

cause of action, because the defendant is not 

personally liable to perform the terms of the 
Tuder-lease to Golab Chandra Sircar. That 
would dispose of the case so far as the 
tiff’s claim for breach of contract is con- 

cerned. , *.. 4.^.0 

The next portion of the case is as to a 

Bum of Rs. 4,,000 which is claimed as 
damages that the plaintiff will be put to in 
erecting masonry buttresses unless the de¬ 
fendant erects such buttresses to the satis- 

(1) 10 B. h. R. 241. 


faction of the plaintiff Company’s servants 
or their surveyors. That sum is claimed 
on the footing that damage has been 
caused by reason of the wrongful act of 
the defendant in cutting through the said 
barrier; that stands on the same footing as 

the carrying away of f 

on the question, was the defendant justified 
in cutting through the barrier and carrying 
away the'coal in the same manner suggested s' 
That is the way it is claimed and that is the 

onlyground on which the defendant can be 

made liable. It seems to me that the sum of 
Rs 4 000 stands on exactly the same tooting 
as the snm of Rs. 90.902-8, which is claimed 
in respect of the coal which the defendant is 
alleged to have carried away from the 
plaintiff’s land. That being so, that portion 
of the action, in so far as it seeks 
the sum of Rs. 4.000, comes ^ibbrn the 
meaning of a suit for land. The Court 
oonld not be able to award the plaintiff that 
sum of Rs. 4.000 without deciding the ques¬ 
tion of the title to the barrier of coal which 
the defendant is alleged to have broken 
through and so caused damage 
plaintiff Company. On this ground I think 
the plaint in this suit does not disclose any 
ciuse of action which this Court is competent 
to try The plaint must, therefore, be 
returned to the plaintiff Company. As to 
costs, the plaintiff Company must pay the 

costs of these proceedings as 

The plaintiff Company will pay the defendant 

the costs of this suit including all reserved 

C’Osts on scale No. 2. 


PCNJAB CHIEF oocrar. 

SeJOOND Civil Appeal No. 123 op 1912. 

Jane 18,1912. 

PreienU — Mr. Justice Robertson. 
SHAMAN AND OTHERS— Plaintipps — 

Appellants 

varsus 

ARl JANG— Defendant—Respondent. 

Limitation—Custom-Alienation by widow—Kent 
heirs not contesting alienation-Suit for pissession 
by remote heirs after death 

Starting point of limitation—L^niUahon Act (IX. of 

1908>, Sch. I, Arts. 140, 141, 144. i 1 . 1 , 

On the death of 2V., bis widow S. succeeded to the 
laud iu suit aud she sold it iu 1890. On her death 
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W. was entitled to claim the laud. He did uofc 
claim it nor did Ids son D. D.’s widow too made 
no claim and died in 1907. Plaintiff, after her 
death, tecamc entitled to the land and sued for 
possession: 

Held, that the right to sue accrued to the plaintiff 
on the death of D.’a widow and the suit was con¬ 
sequently not barred. 

Snndar v. Snlig Pom, 26 P. 1\. 1911; 34 P. L. R. 
1911; 33 P. W..K. 19U; 9 lud. Cas. 300, followed, 
ihe anomalous condition of the law pointed out. 

Second appeal from the order of the 

Divisional Judge, Hoshiarpar Division, 

dated the 21sfc Jane 1911, aOSrtniDg: that of 

the MuDSif, se'^ond class, Kangra, dated the 

23rd March 1911, dismissing plaintiffs’ claim. 

Rai Bahadar Lala Sukh Dial, for the 
Appellaots. 

Mr. Pestonji, for the Respondent. 

JUUGMEN'T—The land in suit originally 
belongea to one Niohal, who waa the 
comtnon ancestor of the plaintiff and the 
last male owner who held the property 
by the name of Nazro. On the death of 
Nazro his,widow Surtn succeeded and she 

in' IfiOO n i!“ ““-in-Iaiy 

tL'v^' Hans, whose rela- 

tionship will be seen from the pedigree. 

table, was entitled to claim the land He 

Oman lelt a widow Musammat Pai bati 

died “ Parbat 

died in 1907 and the plaintiff Shamn 

then became entitled to the land and he 

now claims it, on the ground that the 

alienation by Surtn was not a valid one. 

thaA^m T”®** Uivisional Judge has held 
that time began to ran against the plaintiff 

from the death of Musammat Snrfu^ This 

view might have claimed considerable 

b^the Pull r '’“'f “5 

by the hull Bench m Sundar y. Salig Ram 

(1). Under that ruling, it is quite clear 

that time can only be held to have run 

against Shamn, plaintiff, from the date 

the death of Musammat Parbati as 

“hit ’ ‘he 

tact that time had run against Hans and 
Diwan and Musammat Parbati is ' 
terial, Shamn, plaintiff, not having dS 
13 rights from Hans or Diwan, bat from 

to ente^rto unnecasaary 

enter into my personal view on the 


[1912 


sabjeefc as the rnling of the Pall Bench 
is perfectly clear and must be followed. 

The only remedy for the auomalons 
conditions produced by this view of the 
law, a view which may be logically deduced 
from the premises laid down by previous 
authorities but which probably never formed 
any part of Customary Law as known to 
the people, such Customary Law being 
by no means logical, lies in legislation. 
The results, as stated by the learned J'udge 
who passed that ruling, will, undoubtedly, 
in many cases, be to produce difficulty and 
injustice which can only be remedied now 
by legislation on the lines of the Punjab 
Limitation Act 1 of 1900. Provisions 
analogous to those contained in that Act 
dealing with the widow’s estate would 
probably be very beneffcial to the om- 
raunity. That, however, is a matter for the 
legislation. 

Following Suniar v. Salig Earn (1), I 
hold that the suit was not barred by 
limitation and £ return it for desision on 
the merits. Of course, it may ba that 
the ooQseut of Hiua or the near rever¬ 
sioner living at the time, if given in good 
faith, may be a bar to the suit, but this 
matter and other matters must be decided 
by the lower Court according to law 
Judgment announced. 

Case remanded. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2 op 1909. 
September 4, 1912. 

Present:—Hr. Justice N, Chatterjea and 
Mr. Justice Richardson. 

NACENDRA. LAL CHOWDHURT— 
Defendant—Appellant 


wll- I lu'd. Vs!"/*®* R- 


versus 

Srimati RAJA BIB[ and othbbs— 
Plaintiffs—Respondents. 

Bengal Tenar^y Act of 1885J, s. 76—Wmfla- 
tion, special^ Exacted'’, meaniTig oJ^Suit for refund 
of excess amount realised by landlord xoithout claiming 
:pena^—W-tatioa applicable to suit-^LimitaHon 

Regulation 

frX//0/1819), «. 14— Qolleclor's power to determine 
summamly rent of tenure then payable—Ho power to 
determine rent payable in future* 
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Tho plaiuliffs uUoged that they held a patni tahtq 
on payment of oortiuii money rent to tho dofondniita, 
bat that tho latter took proooodinjifd undor tho i*utni 
Regnlatiou for realisation of the valuo of oortain 
paddy rents which, thoy said, wore payable for tlio 

plaintiffs, in order to snvo thuir tenure 
from sale, deposited the amount claimed by tho defend¬ 
ants. Tho plaintiffs aooordingly sued for a declara¬ 
tion that the taluq boro money rent and not paddy 
rent, and for refund of tho amount realised from tliom 
in excess of tho propor rent: 

Held, (l)thattho suit was not barred by tho special 
limitation prescribed by section 75 of tho Bengal 
Teuanoy Aot, as that section had no application to 
the suit: first, booauso tho excess rent realised from tho 
plaintiff in proceedings undor the Patui llegulations 
oouldnot be said to have been exacted by theze»«iK<i«r.s 
within tho meaning of tho section, which evidently 
contemplated exactions by means other than process 
of law; and secondly, because the section did not take 
away the right of a person, from whom rent had been 
realised in excess, lo recover such excess amount 
from the landlord, apart from the provisions of tho 
section, within the ordinary period of limitation; 

(2) that the suit was not barred under Article 14 of 
the Limitation Aot, because under section 14 of the 
Patni Regulation the Collector could make only a 
summary investigatiou if the ialitkdar contested tho 
zemindar's demand for any arrear, tha-'; the determina¬ 
tion of what was the rent payable for tho teuui^ 
in future was beyond the scope of the Collector’s 
power, and that tho plaintiffs did not require to set 
aside any act or order of the < -olleotor. 

Raghn Nath Prasad v. Eaniz Rasitl, 24 A. 467; A. W. 
N. (1902) 116 and Parhati Nath Duttv. Raj Mohiin 
vltt, 29 C. 367; 6 0. W. N. 92, distinguished. 

Section 75 merely enables a tenant to recover from 
his landlord certain penalty in addition to the amount 
or value of what is exacted, if the suit is brought 
■within six months from tho date of exaction, and tho 
limitation provided by the section does not bar a 
suit to recover the excess amount where no penalty 
is claimed. 

Appd&l from tlie decree of the Sub-Judge 
of Chittagong, dated September 18th, 1909 
affirming that of the Munaif of Hathazirl, 
dated August 19bh, 1907. 

Baba Dhirendra Lai Kastagir, for the Ap- 

pellauts. 

Baba Uanmatha Nath Boy for Baba Afu- 
hendra Nath Boy and Baba Biraj Mohan itfa- 
jumdar^ for the Respondents. 

JUDaMENT. 

K. OHATrsajEA, J.—The plaiutiffa-reapond- 
ents hold certain permanent taluqs uuder the 
defendants-appellauts who are the zemindars. 
The plaintiffs alleged that they hold the 
taluks on payment of certain money rents to 
the defendants; but that the latter took pro¬ 
ceedings n’er Regulation VIII of 1819 iu 
two successive years for realisation of the value 
of certain paddy rents which they said were 
payable f the taluks, and the plaintiffs in 


order to save tlieir teimres from salo do- 
po.^ited the amount wliich thu defeiiditiitH 
claimed as the rents payable. The plaintifl'H 
aooordingly sued for a declaration that tho 
taluks bear money rents as stated in the 
plaints, and not paddy rents, and for refund 
of the amount realised from them in excess 
of the proper rent under the proceedings 
under Regulation VIII o( 1819. 

Both the Courts below have decreed the 
suits, and the defendants have appealed to 
this Court, and the only question raised in 
these appd.aU is whether the suits are barred 
by limitation. 

It is contended on behalf of the appellants 
that the suits are barred by the special limi¬ 
tation prescribed by section 75 of the Bengal 
Tenancy Act and by Article.? 14, 9i, 92 and 
93 of the general Limitation Act. 

We are of opinion that section 75 of the 
Bengal Tenancy Act has no application to 
these suits for two reasons: first, because the 
excess rent realised from the plaintiffs iu the 
proceedings under the Patni Regulation 
caonot be said to have been exacted by the 
zemindars within the meaning of section 75 
of the Bengal Tenancy Act, which evidently 
contemplates exactions by means other than 
process of law, and secondly, because the 
section does not take away the right of a 
person, from whom rent has been realised in 
excess, to recover such excess amount from 
the landlord apart from the provisions of the 
section within the ordinary period of limita¬ 
tion. The section merely enables a tenant to 
recover from his landlord certain penalty in 
addition to the amount or value of what is 
exacted, if the suit is brought within six 
months from the date of the exaction, and 
we are of opinion that the limitation provided 
by the section does not bar a suit to recover 
the excess amount where no penalty is 
claimed. 

Wo are also of opinion that Articles 91, 92 
and 93 of the Limitation Act do not bar 
these suits. It appears that the defend¬ 
ants produced esrtain nnregistered kahuUats 
before the Collector which showed that the 
paddy rents were payable for the tenures. 
The Courts below have held that these 
kabuliats were not genuine. It has been con¬ 
tended on behalf of the appellant that the 
plaintiffs cannot get the declaration that 
money rents are payable for the tenures with¬ 
out setting aside the kabuliats or getting 
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them declared as forgeries. Bafc e^ea as¬ 
suming that it is neo33S:vry for the plaiobiffs 
to do so ia order to succeed iu these suits, 
tliere is nothing to show that the facts en¬ 
titling the plaintiffs to have the kibuUats 
cancelled or set aside were known to them 
more than thrje years before the suits were 
instituted. On the contrary, the facts found 
in the case go to show that the plaintiffs 
became aware of the kabuliats for the first 
time when they were produced before the 
Collector in 1905, and the suits were institut¬ 
ed in February 1907. The suits, therefore, 
cannot be barred by Article 91, and for 
similar reasons, they cannot be barred by 
Articles and 93 of the Lirnitabion Act. 

Then as to Article l-fc of the Limitation 
Act—so far as the suits are for declaration 
that money rents as stated in the plaints and 
nob paddy rents are payable for the tenures, 
we think the sails do nob ome under Arti¬ 
cle 1-1. Under section 14 of the Patni Regu¬ 
lation, the Collector has power to make only 
a summary investigation if the lalukdar con¬ 
tests the zeminijr's demand of any arrear as 
specified in the notice advertised. The de¬ 
termination of what is the rent payable for 
a tenure is,beyond the scope of the Collector’s 
power. It may ba thit the Collector, in 
order to determine whether the zernind'ir's 
demand of the arrears is correct or nob, has 
to consider the rent payable, but the in¬ 
vestigation and bis award have reference 
only to the particular demand and he has 
no power to decide what is the rent payable 
for the tenure in future. In these particular 
cases, the Collector did not come to any clear 
finding as to what was the rent payable, and 
merely directed the amount deposited to be 
paid over to the zemindar. Bub, even if it be 
held that he did so by implication, we are of 
opinion that his order merely amounts to 
a finding that the demand of arrears for the 
particular period was correct and cannot 
stand in the way of a suit for a declaration as 
to the proper rent payable for the tenures. 

We accordingly hold that Article 14 of the 
Limitation Act does nob apply to the suits 
in so far as a declaration ia sought that the 
rents payable for the tenures were money 
rents as stated in the plaints. 

The next (Question is whether Article 14 
applies to the suits in so far as the plaintiffs 
seek a refund of the amounts realised by the 
zemindar under the OoUecbor’s order. The 


plaintiffs do nob in express terms seek to 
set aside any act or order of an Officer of 
Government in his official capacity, but if it 
is necessary to set snob an order aside before 
the plaintiffs can get a refund of the money,' 
the mere fact that plaintiffs have not prayed 
for the setting aside of the order would not 
prevent the application of Article 14. We 
have, therefore, to see whether it is necessary 
for the plaintiffs to get the order '^f the 
Collector set aside in order to get a lefund 
of the excess amount realised by the zemindar 
under the Collecbor's order. 

Now, the award of the Collector under sec¬ 
tion 14 of the Patni Regulation is passed 
only after a summary investigation into the 
zemin iar's demand if the talukdxr contests it, 
and merely regulates the “nlberior process” 
as laid down in that Regulation. That sec¬ 
tion provides that if the summary investi¬ 
gation be nob disposed of before the date 
fixed for the sale and the amount demanded 
by the zemindar is not deposited, the sale 
will nob be estopped and the only remedy 
left to the talukdar is to bring a regular suit 
for reversal of the sale and for damages. 
Where, however, the award ia made before 
the date of the sale, we think the zemindar 
takes the amount under the award of the 
Collector, subject to the liability to a civil 
suit. The Collector’s award may be based 
upon a kabuliat which is contested by the 
talukdar (as in the present case) and when 
the patnidar succeeds in getting the kabuliat 
declared invalid in a suit, in the Civil 
Court, the basis of the Collector’s order is 
gone. The Collector’s order, in its nature, 
is merely provisional and made for a parti¬ 
cular purpose, viz.y for determining in a 
summary way the amount on payment of 
which the sale is to be prevented under the 
Regulation and is not a conclusive adjudica¬ 
tion of the amount which may be justly due 
from the talukdar and the determination of 
which may depend upon matters which may 
be beyond the powers of the Collector to 
adjudicate, and which must, therefore, be 
adjudicated upon in a salt such as the pre¬ 
sent. There is no provision for setting 
aside such an award, and we are of opinion 
that the award of the Collector is no im¬ 
pediment to bringing a regnlar salt to con¬ 
test the demand of the zemindar and there 
is no necessity for setting aside such an 
award. 
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The learned Pleader for the appellant 
relied upon the oaee of Raghn Nath Pmsad 
V. Kanit (1). In that oaae, a eale took 

place in execution of a decree, which had been 
transferred to the Collector under the provi¬ 
sions of section 320 of the Civil Procedure 
Code, which was, however, set aside by the 
Collector on the application of the judgment- 
debtor and the Collector’s order was con- 
firmed on appeal by the Commissioner. The 
auotion-parohaser brought a suit to have the 
sale in her favour confirmed more than a 
year after the Collector’s order was passed, 
and it was held that inasmuch as the plaint¬ 
iff’s claim involved the setting aside of the 
Collector’s order setting aside the sale, the 
suit was barred by Article 14. But the 
Collector’s order setting aside the sale could 
be set aside by a suit, and so long as that 
order was not set aside, a suit could not bo 
maintained for having the sale confirmed. 
That case is, therefore, distinguishable from 
the present. 

The other case relied on, Parbaii Nath Putt 
V. Raj Mohun Putt (2), is also distinguish- 
able. In that case, a party to a proceeding 
before the Collector under the Estates Parti¬ 
tion Act (VIII of 1876) contended that 
certain land measured as part of the estate 
under partition was not part of that estate 
but appertained to his howla. The Revenue 
Authorities, however, decided the question 
against him under section 116 of the Act, 
and it was held that a suit brought by him 
after one year from the date of the order for 
a declaration that the disputed land was 
part of his howla, was barred by Article 14 
of the Limitation Act But, as pointed out 
in that case, the order under section 116 
which was binding on the plaintiff could 
not be set aside except as provided by sec¬ 
tion 150, and section 150 provided that any 
person aggrieved by an order under sec¬ 
tion 116 may bring a suit to modify it or set 
it aside and Article 14 of the Limitation Act 
prescribes a period of one year for the bring¬ 
ing of such a suit. That case, therefore, is 
also distinguishable but it may be noted that 
in a later case Shyama Sundari Dasya v. Afa- 
homed Zarip (B), the learned Judges declined 
to express any opinion upon the question 

(1) 24 A. 467; A. W. N. (1902) 116. 

(2) 29 0. 367; 6 0. W. N. 92. 

^ 3 ) 9 0. L. J. 91} 3 Ind. Oas. 693. 


whether the case of Parb ili Nath Putt v. Haj 
Mohan Pull (2) is or is not open to criti¬ 
cism even with reference to tlie provisi jns 
of Estates Partition Act. 

0(1 the whole, we are of opinion that the 
claim for refund of the excess amounts 
realised by the defendants in the proceeditigs 
under the Patni Regulation is not barred by 
Article 14 of the Limitation Act, and that the 
suits are not barred by limitation on any of 
the grounds urged on behalf of the appellant. 

The appeal is accordingly dismissed with 
costs. 

Richardson, J.—I concur generally with 
my learned brother. 

The only real difficulty is whether Arti¬ 
cle 14 of the Schedule to the Limitation Act 
is applicable to any of the reliefs claimed in 
the suit. As to that Article, I agree in 
the first place that the OoUeotor’s order in 
its scope was confined to the particular 
demand with which the order dealt and that 
the present suit, as a suit for the determina¬ 
tion of the true conditions of the contract 
between the patnidar, plaintiffs and the zemin¬ 
dar defendants, is certainly nob subject to the 
limitation prescribed by the Article and is 
within time. 

On the other point which arises in this 
connection, I also agree though not without 
hesitation. The sum deposited by a talukdar 
under section 14 of the Patni Regulation is 
deposited merely for the purpose of prevent¬ 
ing the threatened sale and regard being had 
to the language of the section, I am disposed 
to concur in the view that whether the 
amount is in whole or in part ultimately paid 
over to the zemindar or returned to the taluk¬ 
dar, the Collector’s order in relation to the 
question which party has a better right to 
the money is not within the purview of Arti¬ 
cle 14. The order determines that no sale 
shall take place. For that purpose, it is final 
and ooncluaive subject to such further pro¬ 
ceedings as it may be open to either party to 
take in the Civil Courts. That being the 
nature of the order and the function which 
it serves, it seems unnecessary to bave it set 
aside as a preliminary to the recovery of the 
money by means of a civil suit brought by 
the party other than the party to whom it is 
returned or paid over. In other words, the 
order raises no barrier i which must be re¬ 
moved before suoh a suit can be instituted. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Civil Revisiom Petition No. 2»)1 ok 1912. 

October 12, 1912. 
rrrsenU —Mr. Justice Chevis. 

SHAM SINGH— Plaintiff—Petitioner 

versus 

PREM SINGH AND OTHERS — DEFENDANTS 

—Respondents. 

E--^(oj>pel — Vendor dcnijiiiij his title—Possession not 
permissive — (2'ie.<tion of fact — Revision—Evidence Act 
(/o/lS72),s. 115. 

TIuit jv c'LM’tiiin ijersoii’s possession is not permis- 
sivo is a lindin'? of f:ict and, consequently, cannot be 
questioned in revision. 

(V. jicison soilin'^ a property is not estopped from 
deuyiag tlio correctness of his title so far as the claim 
of a ttiird person isconcerned, but such a vendor is 
not to be trusted when he is playing the vendee false 
by supporting thatclaim. 

Petition,under section 70 (a) of Act XVIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the District 
Judge, Ludhiana, dated the 4th day of 
January J912, reversing that of the Muusif, 
1st class, Ludhiana, dated the 26th‘.day of 
October 1911, decreeing the claim. 

Pandit Ram Bhaj Datta, for the Petitionei'. 

Mr. Nihal Ghanl Mehra, for the Respond¬ 
ents. 

JUDGMENT.—There are two clear 

facts in this case:— 

(1) That plaintiff’s uncle was owner of the 
house in 1850. 

(2) iThat subsequently Narain Das, pitivari, 
occupied the house for some years and then 
died and was succeeded in occupation by his 
widowed daughter-in-law. 

Now the patwarVs brothers have sold the 
house to Prem Singh and Partab Singh, and 
plaintiff claims possession. 

The first Court held that the pitwari and 
his daughter-in-Jaw had occupied with 
plaintiff’s permisson. When, I admitted this 
case to a hearing I was under the impression 
that the District Judge had not upset this 
finding, but on re-consideration 1 find that he 
has not agreed with the first Court. Taking 
the witnesses produced by the plaintiff smWm, 
he refuses for various reasons to rely on any 
of them. The patwari's brothers are, he says, 
estopped from denyingthe correctness of their 
title. I do not agree with this, bub I certainly 
think their evidence is not to be trusted, for 
according to themselves they have sold a 
house in which they had no rights and are 


GARIEIPATl PAPARATCDn D. GARIKIPATI BATTAUUA. 

now playing the vendees false by supporting 
the plaintiff. 

I am unable on revision to upset findings 
of fact. Taking it then that the plaintiff has 
failed to prove that the possession of the 
patwari and Musamm'it Ananti was with 
permission of the plaintiff, I think the 
District Judge is right in holding that plaintiff 
has failed to prove an existing title. 

1 dismiss this application but pass no 
order as to costs. 

Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 930 of 1911. 

October 9, 1912. 

Preient: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

GARIKIPATt PAPARAYUDU— 

Plaintiff—Appellant 

versus 

GARIKIPAyi RATTAMMA and others 
—Defe.ndants—Respondents. 

Reversioner—Declaratory sitii —Offer to pay — Condi^ 
tionnl decree. 

In suits by reversioners regarding the alienations 
of widows, the uncertainty, regarding the person who 
would be entitled to succeed the widow, is no ground for 
refusing a declaration regarding the character of the 
alienation. When the alienation is declared invalid 
there is no reason why a charge should not be declar¬ 
ed in favour of the alienee on equitable grounds for 
the amount for which necessity has been proved. 
It is not necessary that there should bean offer in 
the plaint before a conditional decree can be passed 
and the alienee given a charge for the amount. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kistna at 
EUore in Appeal Suit No. 426 of 1910, 
preferred against that of the Court of the 
District Munsif of Tauuku, in 0. S. No. 674 
of 1909. 

Mr. P. Narayanamurihi^ for the Appellants. 

Mr. A, Vsivanathier^ for the Respondents. 

JUDGMENT. 

Shndara AirAR, J.—This is a suit by ,a 
Hindu reversioner for a declaration that 

4 

two sales made by the widow of the last 
owner, the Ist defendant in the suit, to 
the 2nd and 3rd defendants, respeotivelri 
are not valid beyond the life-time of the 
widow. The sales were admittedly made 
for the discharge of the widow’s husband’s, 
debts. The attack against them was based 


INDIAN OASES. 


609 


7ol. XVII] 


OARIKIPATI PAPARATUDU V. OARIKIPATI RATTAMMA. 

reversioner. According: to the new view 


on the ground that the prices settled for the 
sales were very inadequate. Both the lower 
Courts have dismissed the suit on the ground 
that the plaintiff not having offered to pay to 
the purchasers the consideration money which 
was used for the discharge of the husband’s 
debts, the suit is not maintainable. The 
decision is rested on the authority of Singam 
Setti Sanjivi Kondayya v. Draupadi Bayanna 
(1). That case, no doubt, supports the pro¬ 
position that such an offer should be made by 
the party seeking to set aside a sale. But 
the decision of the Privy Council in BkngiC'it 
Bayal Singh v. DebC Dayol Sahu (jJ) is 
authority for the position that the suit 
should not fail on the mere ground of the 
absence of an offer in the plaint and that 
a conditional decree might be passed. The 
case before the Privy Council was one in 
which the suit was instituted after the death 
of the alienor and the plaintiff was entitled 
to possession at the time of the suit. There 
can be no doubt that a reversioner suing for 
possession after the death of the widow can 
only get a decree on condition of paying 
whatever portion of consideration for the 
sale by the widow is held to be binding 
on the estate. In Singcini Setti Sanjivi 
Kondayya v. Droupadi Bayanna (1), two 
decisions of the Bengal High Court are 
relied on. In one of them, Mutteeram Kowar 
V. Qopaul Sahoo (3), the suit was instituted 
after the reversioner had become entitled to 
possession, and there can be no doubt that 
he could not claim a decree except on condi¬ 
tion of paying the amount. The case probably 
went too far in laying down that there 
should be an offer in the plaint to make 
payment of any amount that was binding 
on the reversioners. The other case is 
PhoolOhund Lall-v, Rughoobune Sukaye i4i). 
It was decided in 1867, before the enactment 
of the Specific Relief Act, section 42 of 
•which lays down the conditions under which 
declaratory decrees might be granted. One 
of the illostrations to that section shows that 
a Hindu reversioner might institute a suit 
for a declaration that a transaction entered 
into by a Hindu widow is not binding on the 

O) 31 M. 153; 3 M. L. T. 251; 18 M. L. J. 11. 

W) 36 0. 420 CP. 0.); 12 C. W. N. 393; 10 Bom. L. 
E. 280; 7 0. L. J. 336; 6 A: L. J. 184; 18 M. L. J. 100; 
3 M. L. T. 844; 14 Bur. L. R. 49. 

(8) 11 B. L. B. 416} 20 W. B. 187- 
(4) 9 W. B. 107 . 


of the Privy Council in Isri But Koer v. 
Mnsammat JIansbutli Koerain (5), ti decision 
ill a suit instituted by one reversioner may 
not be binding on another person who 
may happen to be the actual reversioner 
when the widow dies; sea also Musainma 
Ohand Kour v. Pariah Singh (6). But tliere 
can be no doubt that notwithstanding this in- 
oouvGuieucG a suit by a presumptive rever¬ 
sioner at the time of the alienation for a 
declaration of its invalidity is maintain¬ 
able. In Phool Ohund Ball v. Rughoobuns 
Suhaye (4), the judgment was partly rested 
on the ground that the plaintiff did not 
ask that the Court should put the vendee 
(alienee) in the same position as if he bad 
obtained a mortgage for the amount which 
was binding on the reversioner. This 
suggests that the Court might declare the 
sale invalid but at the s.ims time declare 
that the vendee has a charge for the portion 
of the consideration paid by him which is 
binding on the reversioner, iiir Barnes 
Peacock, no doubt, points out that a declara* 
tion that a rever.^ioner may obtain possession 
on the death of the widow on condition of 
paying a csrtaia sum o: money ought not to 
be made because the plaintiff who institutes 
a suit for declaring an alienation invalid may 
not survive the widow and it would be 
optional with the actual reversioner, who 
becomes entitled to the estate on the widow’s 
death, to recover possession or not, but, as 
already observed, this inconvenience arising 
from the fact that the plaintiff may not be 
the actual reversioner who succeeds the 
widow exists equally whether the decree is 
one altogether setting aside or upholding a 
sale or one pronouncing it invalid as a sale 
but declaring a charge in favour of the 
alienee. The law as to declaratory suits 
was not the same when Phool Ohund Ball 
V. Rughoobuns Suhaye (4) was decided as 
it has been after the enactment of the 
Specific Relief Act. And the decision in 
that case, therefure, cannot safely be relied 
on in cases arising under the present Act. 
In Mahomed Shamsool Hooda v. Shewakramiy) ^ 
where a person having a reversion sued to 
set aside a sale mads by a life-owner, their 

(5) 10 I. A. 130; 10 C. 324; 13 0. L. B. 418. 

(6J 16 I. A. 156; 16 C. 9S. 

(.7) 2 I. A. 7; 14 B, h. R. 223; 22 W. R. 409. 
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Lordsliips of the Triry Council felt no 
difficulty in passing a decree that on the 
death of the life-owner, the plaintiff would 
be entitled to possession on piyrnant of 
the portion of consideration for the sale 
which was binding on him. Their Lord¬ 
ships did not decide whether the estate 
would on the death of the life-owner 
pass to any one as the owner of a vested 
reversion or to the person entitled to suc¬ 
ceed under the Hindu Law as reversioner 
on the termination of the life-estate. That 
decision, therefore, would be authority for 
the position that even if the reversioner has 
no vested interest, a decree might be 
passed that the reversioner would be 
entitled to possession of the property after 
the deatli of the life-owner on his com¬ 
plying with certain conditions whatever 
that may be. It is diffioulb, having regard 
to the ruling of the Privy Council in Ii>ri 
Dnt Kuer v. MasanrYiit HambutfC Koerain 
(5), that the uncertainty regarding the 
person who would be entitled to succeed 
the widow, is a ground for refu.sing a 
declaration regarding the character of the 
alienation; and if an alienation may be 
declared to be altogether valid or altogether 
invalid notwithstanding the uncertainty 
about the reversion, there seems to be no 
apparent reason why a declaration should 
not be made that the alienation is 
invalid as a whole but that on equitable 
grounds the alienee should have a charge 
declared in his favour. In Gohind Singh v. 
Balleo SinghiB), a decree was given declaring 
that the reversioner would be entitled to pos¬ 
session on payment of a certain sum of money 
which was binding on the reversioner. The 
proper form of the decree, however, would 
appear to be to make merely a declaration 
that the alienee has a charge for a certain 
sum of money. The question whether a 
decree in such a form could not be 
passed was not considered in Singam Setti 
Snnjivi Kondayya v. Draupadi B-iyanna 
(1). The decrees of the lower Courts 
must be reversed and the suit re¬ 
manded to the Court of first instance for 
fresh disposal according to law. Costs up 
to date will abide the result. 

Sadasiva Aiyar, J.—It is now settled law 
that a widow inheriting the husband’s estate 

(8) 25 A. 320j A. W. N. (1903) 57. 


obtains only a qualified interest in her 
husband’s properties. It is farther settled 
law that the nearest contingeut reversioners 
can bring suits attacking the widow’s aliena¬ 
tions in ber life time. To say under these 
circumstances that the suit of an honest 
reversioner, who admits that the alienation 
was partially justified, should be at once 
dismissed as a suit for a conditional declara¬ 
tion while a suit by a dishonest reversioner, 
who seeks to have the alienation wholly 
declared void as against the reversioner, 
should be tried to the end seems to be 
anomalous. On principle, I do not see why a 
declaration that a sale is wholly void should 
be treated on a better footing than a declara¬ 
tion that the sale is void as a sale and can 
only b3 treated as a charge for a certain 
amount on the property alienated. The very 
object of allowing a suit by a contingent 
reversioner has been uofoitunately (if I may 
ba permitted to say so) defeated to a very 
large extent by the decisions which are bind¬ 
ing on us to the effect that a decree passed 
in favour of or against sncb a reversioner is 
not binding on a remoter reversioner. I 
might be permitted to hope that the Legis¬ 
lature should see fit to enact that the decree 
in a suit bom fiie brought and litigated by 
the then nearest reversioner is binding on the 
remoter reversioners. In the result, I concur 
in the decree proposed by my learned 
brother. 

Deeres reverse L 


PUNJAB CHIEF COURT. 

First Civil Appeal No 64 op 1895. 

March *26, 1898. 

Presenc;—Sit William Clarke, Kr., Chief 
Judge, and Mr. Justica Reid. 

KARORI MIL— Plaishfp—Appsllavt 

versus 

Musammit J.4.WALA DBVT—ResPONdsst. 

CiittomSinihi Law—Alienation—Qift hy widow of 
Sarin Khatri of Lahore of her husband’s estate in favour 
of his daughter—Incompetency of reversioners to ehal* 
lenge gift. 

Among Sarin Khatris of Najar got of Lahore emi¬ 
grated from Kunjah in the Gujrat District, no special 
custom, contrary to Hindn Law, exists by which 
collaterals exclude daughters. All Sarin khatris of 
Lahore City follow Hindu Law in matters of succes-. 
sion- 
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Amin Chaml V, Ohaaita 143 P. H. 1882j fol« 
lowed. 

Aa by Hindu Livw a dnuKhtoi* is nn hoir, a pift by a 
widow of a Savin JCAnfri of Lahore of lior husband’s 
separato movcnblo and iininovoablo property in favour 
of his daiightov, cannot bo ohallongod by his collate- 
rala, as it simply amounts to an nocoloration of sue- 
oession. 

BarJeat J?aia v. Jagat Remit 249 P.W.ll. 1912} 17 Ind. 
Oas. 379, followed. 

First appeal from the order of the District 
Judge, Lahore, dated the 23rd day of Decem¬ 
ber 1895, dismissing plaintiff's suit. 

Messrs. Madan Qopal and Jatshi Ram, for 
the Appellant. 

Mr. K. P. Roy, for the Respondent. 

JUDGMENT.—Kanhya Lai, a Sarin 
Khatri of Lahore, died some 25 years ago, 
leaving moveable and immoveable property 
valued at Rs. 20,000. On Ist November 
1882, the widows executed a gift of the whole 
estate in favour of his daughter. Plaintiff 
sues for a decree declaring that the gift shall 
nob affect his reversionary rights. 


FATHER. 


Ganga'Ram 


r 


Munna Lai 
deft. No. 4. 


Karori Mai, 
plaintiff. 


1 

Bishan Das 

\ 

{ 

ilKsammat Budhun* 


i 

Moti Mai, 


Kanhaj'a Lai, 
married two 
wives, defts. 
Nos. 1-2, 


1 

Nikka Mai 
aliaB Har 
Kishen, 


ilusanmuit Natho, ilusmt. 
deft. No. 3 and Shib Devi. 
Dhani Kam, 

I 

a &on« 


The District Judge has held that by 
Hindu Law the daughter and daughter’s son 
are the heirs of Kanhya Lai and that plain¬ 
tiff has failed to prove any custom on the 
subject, that Hindu Law is, thirefore, binding 
on the parties, and that the gift has surely 
accelerated the succession, and that plaintiff, 
therefore, has no right of suit. This was 
the main ground on which the District Judge 
dismissed the suit. Plaintiff appeals and his 
Counsel puts forward the argument that the 
custom binding on the parties, is not the 
oustora of the Khatria of Lahore, not even 
the oustora of the Sarin Khatria of Lahore, 
but the custom of the Sarin.? of got Nayac 
of Kunjah in the Gujrat District—plaintiff’s 
great-grandfather emigrated from there and 


the family has been liTing in Lahore for three 
generations. The Sarin Khatru are a large 
tribe, long dwelling in Lahore, and a Mohnlla 
is named after them. The evidence shows 
that there are more than 50 gots of Sarins in 
Lahore, and if every got is to set up the 
customs of its place of origin, there will 
be no custom of the Sarins of Lahore. It 
will require very strong proof that a family 
residing in Lahore forthree or fourgenerations, 
like plaintiff, had not adopted tlie custom 
of the Sarins of Lahore. Not only is there 
no evidence on the point, but the point 
was never raised, till now, neither in the 
pleadings, nor in the evidence, nor in the 
grounds of appeal, and wlip.t is more, plaintiff 
himself said:—“The customs of Sarin Khatria 
of Lahore are the customs we observe.” We, 
therefore, hold that plaintiff is bound by the 
customs of the Sarin Khatria of Lahore. 

The question then arises, do the Sarin 
Khatria follow a different custom from the 
other Khatria of Lahore? Objection has 
been taken that plaintiff bad not sufficient 
opportunity to prove the custom of the 
Sarin tribe, but, we think that he had full 
opporfunity. 

On 20th July 1895, before Mr. Robinson 
plaintiff alleged that the custom of his sub¬ 
division was not the same as of other Khatria 
of Lahore, and was given 17th August to prove 
this. 

On 17th August, plaintiff’s Pleader said 
he was prepared to prove that according to 
the custom of the tribe to which he belongs, a 
daughter does not succeed iu presence of a 
nephew, bub urged that this was not the real 
issue, and wanted this point argued whether 
that was the real issue. 

Mr. Robinson rejected this contention 
and recorded plaintiff’s evidence, and on 176h 
August after tbe evidence of seven witnesses 
was recorded, plaintiff said he would only call 
one more witness, who was subsequently 
examined by commission. Plaintiff, there¬ 
fore, had full opportunity of producing all 
his evidence 

On the question whether the Sarins have 
a different custom from other Khatria, 
we notice that Mr. Grey for plaintiff in 
his replication did not take up any definite 
position. He said:— Our claim is based on 
the Hindu Law and Custom.” 

Paira Mall, witness No. 1 for plaintiff, says 
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that Sariua (he is one l.imself) are governed 

by law and not by cnsbom. 

Amir Ohand, witness No. 2 for pliintiti, 
says he knows nothing about custom relating 
to succession of collaterals in presence of 


daughters. ..r o i i • 

Porau Chand, witness No. 3 for plaintiii, 
says collaterals exclude daughters. The 
duighter of his uncle Devi Dial is married to 
plaintiff. He gave four instances, but they all 
broke down on analysis. • n fact, none of the 
instances given by plaintiff has stood analysis 
as showing the coUater|ls exclude daughters, 
and in the case of plaintiff’s own family, it is 
sho.vn that the daughters of Bishan Das and 
kar Kishen (ride genealogical tree) inherited 

the houses of their fathers in presence ofcolla- 


Pandit Bhan Dutt, witness No 6. says 
among Khatris, all Khatris follow the same 


custom, as to succession. 

Diwan Raj Kumar, witness No. 8, says I 
cannot say that the custom of our brotherhood 
is different from that of the other class of 


Khatris. 

We hold that plaintiff has failed to prove 
that the Sarins follow a different custom from 
the other Khatris of Bahore. 

With regard to the custom of the Khatris 
of Lahore, Amichand v. Qhasita Mai (1) is 
in favour of the daughters, and still more so 
the case of Dass Mall v. Mai Malawiy decided 
by Mr. R. Clark, District Judge, on ISth 
December 1884-. It is argued that there is no 
initial presumption that high caste Hindus in 
towns are bound by law rather than custom 
and a large array of authority is quoted in 
support of this proposition. 

However that may be, it lies on plaintiff 
to prove the custom and heavily so in the face 
of the judgments referred to above. 

We 6nd that plaintiff has failed to prove 
any custom either among Khatris or Sarin 
Khatris or got Nayar of Sarin Khatris by 
which collaterals exclude daughters. 

It is next argued that even granting that 
collaterals are excluded by daughters and 
daughters’ sons, it is still open to plaintiff to 
Bue for tlie declaration and authority is quoted 
in support of this contention. As regards the 
Punjab cases quoted, we do not think that 
cases of agriculturists following the Cus¬ 
tomary Law are in point. The rights of 
collaterals in respect of land under the Castom- 

(1) 143 P. R. 1832. 


ary Law are peculiar and cannot be applied to 
persons bound by Hindu Law. On this ques¬ 
tion, we are bound to follow the PuirBenoh 
ruling of this Court, Barkat Kara v. Jagat 
Bam ( 2 ). 

The question referred was:— Whether the 
plaintiffs, the nephews of Dhari Mai, are 
entitled to bring a suit against the defendant 
to contest his adoption by Dhari Mai in view 
of the fact that the defendant, even if held not 
to be the adopted sou of Dhari Mai, is, as the 
sonofDhariMal’s daughter, entitled to succeed 
to Dhari Mai’s estate as full proprietor on the 
death of the (defendant’s) mother.” 

The answer of the Full Bench was in the 
negative. There is this difference in the two 
cases that there was a case to set aside adop¬ 
tion and this is a case to set aside a gift, but 
we hold that on the principles laid down in 
that case, plaintiff is not entitled to bring this 
suit. Our view of the case obviates the 
necessity of going into the question of limita¬ 
tion 

We dismiss the appeal with costs. Pleader’s 
fee Rs. 250. 

Appeal dismissedt 

(2) 249 P. W. R. 1912; 17 Ind. Cas. 379. 


ALLAHABAD HIGH COHRT. 
Execdtion Second Appeal No. 912 op 1912. 

November 15, 1912. 

Present'. —Mr. Justice Chamier. 

DOST MUHAMMAD —JUDQMBNT-DEBTOB 

—Appellant 
versus 

ALTAF HUSAIN KHAN and othebs— 

Applicants—Respondents. 

Civil Procedure Code {Act V oj 19U8), s. 146—1®^* 
preventative o} decree-holder—Iransferee oj decree' 
holder's interest during pendency of suit, whether can 
execute decree. 

31. sued forthe recovery of someimmoveableproperty. 
By a coroproinise, M» was awarded a portion of the 
property. Before a decree could be passed in 
of the compromise, if. transferred bis interest in the 
property to A. A. did not apply to bring himself 
the record. After the decree was passed, A. applied 

to execute the decree as representative of if.; _ 

Held, that he was not a representative within the 
meaning of section 146 of the Code of Civil ProMdnrd 
and, as his name was not on the record, he could not 
execute the decree. , . 

Execution second appeal from the deoisum 
of the District Judge of Ghasjipurj dated pth 

of May 1912. 
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Mr. Qohtnd Prashad, for the Appellant. 

Mr, Muhammad Ishaq, for the Respondenta. 
JUDGMENT.—One Mnharamad Said sued 
for some immoveable property. On February 
2ad, 1911, a compromise was arrived at acoorcl- I 
ing to which Muhammad Said became entitled 
to a part of the property. On February 2l8t, 
1911, he transferred to one Altaf Hueam all 

the property to which he was entitled under the 
compromise. AUaf Husain did not apply to ^ 
the Court to enter his name on the reoara in ^ 
place of that of Muhammad Said and on March ^ 
25th, 1911, a decree was passed on the compro- w 
mise in favour of Muhammad Said. Altaf ^ 
Husain has now applied to execute the decree. ^ 
The Munsif rejected the application; but the ^ 
District Judge reversed his order. this I 

appeal. There is no doubt that Altaf Husain ^ 

ought to have taken steps to have his name ^ 

entered in the record of the case. But it is ^ 
urged on his behalf that he is the representative i 
of Muhammad Said and that the District | 
Judge was right in regarding him as the ^ 
transferee of the decree. It seems to me that , 
it is impossible to treat Altaf Husain as ^ 
transferee of the decree for the document on i 
which he relies was executed before the decree 
was passed. His learned Vakil rails back on 
section 146 of the Code of Civil Procedure, 
which provides that where any proceeding may 
be taken or application made by or against 
any person, then the proceeding may be taken 
or the application may be made by or against 
aoy person claiming under him. This ^sction 
appears to ma to be irrelevant. It was 
evidently intended to apply to the case of a 
representative who has succeeded to the posi¬ 
tion of the person whom he claims to repi^- 
sent. AUaf Husain has nob acquired the 
rights of a decree holder and I must hold that 
the application for execution cannot be 
maintaiued by him. I allow the appeal set 
aside the decree of the lower Appellate Court 
and restore that of the Court of first instance 

with costs here and in the two lower Courts. 

AppS'^l allowed. 


MADRAS HIGH COURT. 

Civil Suit No. 53 of 1910. 

lAugust 5, 1912. 

Pre«e««:—Mr. Justice Wallis. 

COTHA KRISHNASAWMY OHETTY— 

Plaintiff 

versus 

T. felTARAM OHETTY and another— 

Defendants. 

ln»talment>boMl—Limitation Act (IX of 1908), «. 14, 
9ch. I Arts. 74, 75 120 —Won-pa?/men{ of xnaUd. 
menta not amou-nting to defaxdt^aiveiy-Emdence 
Act {I of 1872), 8. llb—Estoppel-Inconsiiiteyit action 

*”^1? a dispute between plaintiff and defendant 
as regards their shares in a particular business, 
the matter was referred to antitration ; an award was 
passed by which the defendants executed on 12th 
December 1904 to plaintiff, an instalment bond pay¬ 
able by monthly instalments. The bond also provided 

that if the amounts of three instalments^ be allowed 

to fall into arrear, the balance of principal and in- 
terest then due would at once be recoverable without 
reference to the instalments. The defendants paid 
iL instalment till May 1906. The instalment 
for May was returned by the plaintiff as also that 

for June. In August, the plaintiff 
set aside the award but the award was upheld by the 
first Court on 26th February 1908 and by the Appel- 
late Court on the 19th January 1910 * lu the course 

of the appeal, plaintiff’s Vakil applied to the Court 

that a decree for the unpaid instalments on the pro- 
missory.note might be given. The 

their Vakil, stated they did not deny their liability to 
parand that they had always been ready and willing 
L nav and got the application rejected. After the 
termination of the appeal, the plaintiffs brought this 
suit for the recovery of the instalments due under the 
promote. Defendants contended that the amount 

was barred by limitation under Article 75: 

Held a) that in the circumstances, there was no 
default by the defendants in paying the lustalraents 
of May, June or July or subsequently before the suit, 
which could have caused the whole amount to be 

that there had also been waiver by the plaintiff 
nf the condition that on failure of payment of three 
instalments, the whole should become due; 

(3) that time would run under section 74 of the 
T Act from the due date of each inetalment; 

^T 4 .nhat ueotiou 14 of tho Limitation Act would nob 
enable the plaintiff to deduct the period, during 
which he had been conducting the previous suit and 
apoeal, in computing the period of limitation because 
there was no defect of jurisdiction or any other ^use 

of alike nature and the cause of action was not tho 

*^(6%hafc the defendants were esteppe^ by reason of 
what passed when the Appellate Courts jud^ 
ment was being delivered in the previous amt, from 
setting up this bar of limitation; 

* See Cotha Krisknasawmy Chetty v. Tf^fha Seetlxa- 

ram Chetty, (1910) 1 M. W. N. 63; 5 Inch Cas. 374; 
7 M, L. T. 365. 
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(6) fcliat tlio iilaintifts were entitled to interest on 
the instalments due as there was nothin" that 
amounted to a true le^al tender of those instalments. 

Section llo of tlie Kridenee Act is by no means an 
exhaustiv'e exposition of tlie law of estoppel. 

A person, wiio, witliout mistake induced by the 
opposite party, has taken a particular position deliber¬ 
ately in tlio course of a litigation, must act consist¬ 
ently with it; and this principle will apply to a suit 

other than the one in which the action is taken, where 
the second suit grows out of the judgment in the 
first. 

Mr. T. B. Ramachandra [yer^ for the 
Plaintiff. 

Mr. 0. P. Ramaswami Iyer, for the De- 
fondante. 

JUDGMENT.—This is a suit instituted by 
the plaintiff to recover certain instalments due 
on a bond which was executed in his favour 
by the defendants under an award made in 
a dispute between the plaintiff and the 
defendants as to the share which he was 
entitled to in their business. Under the 
award, the defendants executed a promis¬ 
sory-note, which is Exhibit A, dated 12fch 
December 1904, by which the sum of 
Rupees _ thirty thousand (Rs. 30,000) 
only, with interest at 9 per cent, per 
annum, was payable by monthly instalments 
of Rs. 1,000, the first instalment being due 
on the 15th January 1905, and each instal. 
ment being^ payable with interest on the 
unpaid portion of the principal. If the 
amount of three instalments be allowed to 
fall into arrears, the balance of principal and 
interest then due shall at once be recoverable 
without reference to the aforesaid provision 
for instalments. 

The defendants duly paid the instalments 
under the bond including the instalment of 

May 1906. But the cheque they sent was 
returned to them. 

Then they wrote to the plaintiff a letter. 
Exhibit 0, dated 13th May 1906, inquiring 
the reasons for the refusal ; and in answer 
to that, the plaintiff’s Solicitors wrote Exhibit 
D of the 22nd May 1906, in which they 
said that the whole settlement was a fraud 
upon the plaintiff and that he was not 
going to be bound by it. Again, in .Tune 
1906, the defendants appear to have tendered 
the instalment for that month which was 
returned to them and in July they wrote 
the letter—Exhibit E—mentioning that pre¬ 
vious two instalments have been returned 
and asked whether the plaintiff “ would 
pot in future receive payments tendered 


for the instalments of the bond. So that 
we may cease to go through the farce of 
sending a cheque every month only to be 
returned. ” To that letter, they received 
no answer but in the following month, a 
suit was filed by the plaintiff to set aside the 
whole award and recover the share of the 
business, to which he claimed to be entitled. 
That suit was eventually dismissed by a 
decree of the Appellate Court, confirming 
the decree of this Court. Then the 
plaintiff demanded the payment which 
was due to him under the instalment note 
but payment was refused ; when the pre¬ 
sent suit was filed, the defendants pleaded 
that the claim had become barred by limita¬ 
tion, Now the plaintiff contends in this 
suit, in the first place, that the suit had not 
become barred either wholly, or in part, both 
of which contentions were urged by the 
defendants. 

Secondly, the plaintiff says that the 
defendants are estopped from raising this 
contention by reason of what passed in Court 
on the delivery of the judgment of the 
Appellate Court. 

I will deal with the question of limitation 
first. The defendants contended that they 
had made default in payment of the instal¬ 
ment in May 1906, that thereupon under 
the note, the whole sura had become due and 
that under Article 75 of the Limitation Act 
the whole claim was barred. Now Article 
75 is not quite in the same form in the 
present Act as in the Act of 1877, because 
in the Act of 1877 it was:—**Oa a promis¬ 
sory-note or bond payable by instalments 
which provides that if default be made in 
payment of one instalment the whole shall 
become due” whereas in the present Act 
it is If default be made in payment of one 
or more instalments, the whole shall become 
due.” The present wording applies acourate- 
ly to the present note which provides that 
the whole shall become due only in the event 
of three instalments being in arrear. Now, 
the date from which tinoe begins to run^ 
is when the first default is made unless 
the payee waives the benefit of the provi-^ 
sion and then when fresh default is made 
in respect of which there is no such waiver. 
An the present case, I am entirely nnable 
to accept the contention of the defen 
dants, which they now raise for their 
own purpose, that they committed any defanl 
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in May, Jane, or July or subsequently before 
suit, whiob ooald bare caused the whole to be 
due. The evidence shows that they made pay¬ 
ments both in May and June and inquired 
ngaia whether there would be any use male* 
ingf a payment in July to which the plaintiff 
had chosen to return no answer and for this 
reason, that he was prosecuting s claim which 
was altogether inconsistent with the accept¬ 
ance of this bond and possibly feared that 
he might in some way be damaging his 
position in the other litigation if he did 
accept. I hold that, there is the clearest 
evidence of waiver by the plaintiff of the 
condition, that on failure of payment of 
three instalments, the whole should became 
due, A.nd I hold farther, that until the 
institution of this suit which followed very 
closely on the judgment of the Appellate 
Court, there never had been any failure 
to pay three instalments which was not 
waived, I hold that Article 75 is inapplicable, 
as there was no default which was not 
waived. There was a great deal of argument 
whether if yon take the Article in its old 
form, it would apply to the case; whichever 
form yon take, I hold that Article 75 does not 
apply, because there has been no failure, to 
pay three instalments which was not waived. 
If that be so, then in seems to me Article 74 
must apply and if Article 74 applies, then, 
on a promissory-note where payment is made 
by instalments, time begins to ran upon the 
expiration of the first payment as to the 
part and as to the other parts on the expira¬ 
tion of the respective terras of payment. It 
is admitted, I think, if this Article applies, 
the suit is nob barred as to the payments for 
February, March, April, May and June, 
five instalments, so that, in any event, the 
plaintig would be entitled to recover five 

instalments. 

Mr. Ramaohandra Aiyar addressed me 
several ingenious arguments with a view of 
taking this case not only out of Article 75 
but also out of Articles 74,80 and 115 with 
a view of bringing it under Article 120. I 
am not going to deal with these Articles 
beyond saying that he did not succeed in 
convincing me. He also contended that the 
suit was a suit under section 14 of t..e 
Limitation Act on the ground that the time 
during which the plaintiff was prosecuting 
hia case in the other suit ought not to count. 
Pub section 14, to roy mind, does nob refer 


to such a case as this. It says:—“fn comput¬ 
ing the period of limitation prescribed for 
any snit, the time daring which the plaintiff 
has been proaeonting with due diligence 
another civil proceeding, whether in a Oourt 
of first instance, or in a Court of Appeal, 
against the defendant, shall be excluded 
where the proceeding is founded upon the 
same cause of action and is prosecuted in 
good faith in a Court which, from defect of 
jurisdiction, or other cause of a like nature, 
is unable to entertain it.*’ The Court is not 
unable to entertain that suit from defect of 
jurisdiction or other cause of a like nature 
and that suit was not, in my judgment, upon 
the same cause of action as the present suit 
and, therefore, that sectionlhas no applicabili¬ 
ty. There were various courses which were 
open to the plaintiff by which he could have 
prevented this suit from becoming barred as 
to any of the instalments. He might have 
received the payment uotler protest, or he 
might have simply asked for an acknowledg¬ 
ment of liability, or he might have sued for 
each instalment bef ire it became barred and 
asked that the suit- should be adjourned, 
pending the decision of the other suit. He 
did not choose to adopt any of these courses 
and, therefore, I am of opinion that there has 
been nothing to stop time from running 
under the Limitation Act. 

It was further contended that there had 
been an acknowledgment within the mean¬ 
ing of seebivn 19 of the Limitation Act in 
the affidavit Exhibit Q, which was filed 
by one of the defendants. Paragraph 3 was 
relied on, bub I cannot find any ackuow- 
ledgraenb of liability. There is a mere 
recital that “the plaintiff had received in- 
stalments payable under the decision from 

1904 to 1906.” 

I will now deal with the second part of 
the case, whether the defendants are estop¬ 
ped, by reason of what passed when the 
Appellate Court’s judgment was being 
delivered, from setting up this bar of limi¬ 
tation at all. When judgment came to be 
delivered in the Appellate Court, confirming 
the decree of this Court dismissing the 
plaintiff's suit, his Vakil applied that at 
any rate, judgmeot might be given for him 
in that snit for the amount of the unpaid 
instalments on the promissory-note which 
is the subject of this suit. Now the defend- 
Rots might have, perhaps did argue that i^ 
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was not open to the Appellate Court in that brine this 
su, to grant any such relief and that no 
buch relief ought to have been granted, 
they did not, however, stop there. For the 
purpose of inducing the Appellate Court to 

reject that application, they stated, through 
their Vakil, _ that, to use the words of the 
judgment: The defendants do not deny 

their liability to pay and they submit they 
have been always ready and willing to pay 
but they contend that no decree should be 
passed m this suit.” Now it was perfectly 

open to the defendants to submit that no 
them on this instalment bond. But was it 

open to them, for the purpose of getting 
that application rejected, to state fo the 

and had always been ready and willing to 

‘'-® application 
rejected upon that basis, as soon as ever 

they were asked to pay, to turn round and 

plead that before that application had been 

made, the suit had become entirely barred? 

No precedent has been cited before me which 

exactly corresponds to this case, probably I 

cannot help thinking, because rarely B 

ever have defendants taken so ilUdvised 

a course as they have taken in this case It 

seems to me that it would be a lameniable 

thing ,f ,t were opeu to parties to p“ay fast 

and loose with the Court in this mLner 

It may very well be that if tha j a 

had made no admission at all, exactly The 
same result would have fniu«r ,5 j 

application would have been dLiLd Bui 
myself in their place. I cannot ^ f 

-r.-r 

application then before the P ^f^*^*^*^ 

they authorized eminent" Vakil wht 

appeared for them to make it “ 

that is challenged in the plealwf 

knows very well fhnf c j Une 

never have made such an h 
he had been Zuttt.^tllTit 

thaTit —’ ^ “yeelf in this position^ 

he r snU "hTther 

b»L It ^ application would have 

S" •’"" a 

Mr. Ramachandra Iyer endeav oared to 
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-- case within the wording of 
section 115 of the Evidence Act. I confess, 
I find some difficulty in following him. 
iiut that IS by no means an exhaustive 
exposition of the law of estoppel. And 
in such a case as this, we can, with advant¬ 
age, I think, refer to the very learned and 
authoritative treatise of Mr. Bigelow a 
high authority not only in this but in other 
branches of law. In his treatise on the 
Daw of Estoppel I find that he does not 
refer to any case precisely like this, because, 
as I am inclined to think happily, no such 
ease could be found where parties had gone 
back in this unblushing way on the admis¬ 
sions, which they make to the Court—bat 
the principles, which he lays down, appear 
to me to cover the case and if any precedent 
IS wanted, 1 am prepared to make one. Now 
at page 717, Mr. Bigelow deals with what 
be calls Inconsistent positions in Court’* and 
be says:— If parties in Court were permitted 
to assume inconsistent positions in the trial 
of their causes, the usefulness of Courts of 
Justice would in most oases be paralysed: the 
coercive process of the law available only 
between those who consented to its exercise 
could be set at naught by all. But the 
rights of all men, honest and dishonest, are 
ID the keeping of the Courts, and consistency 
of proceeding is, therefore, required of all 
those who come or are brought before them. 

It may accordingly be laid down as a broad 
proposition that one who, without mistake in- 
auced by the opposite party, has taken a 
particular position deliberately in the coarse 
of a litigation must act consistently with 
it; one cannot play fast and loose. Thus, if 
Counsel seeks to amend his pleadings, and his 
request is granted upon a condition and'lhe 
amendment made accordingly, he cannot 
thereafter object to the condition, supposing 
av all events that it was competent to him to 
accept it.” Then he gives some other 
authority. He goes on to say that “the prin¬ 
ciple under consideration will apply to 
another suit than the one in which the 
action was taken, where the second suit 
grows out of the judgment in the first. 

It 18 laid down, that a defendant, who obtains 
judgment upon an a.Uegation that a particular 
obstacle exists, cannot, in a subsequent suit, 
based upon such allegation, deny its truth ” 

It appears to me that it would be opposed 
to good conscience to allow defendants who. 
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for the parpeae of resisting* an appUoation 
asrainsb them, have stated that they did 
not deny their liability and were alvrays 
ready and willing: t) p\y t) tarn roand 
immediately afterwards and allegre that Ion? 
bsfora the date of their admission, the suit 
had bdoome barred by limitation. In my 
opinion, thei'e mast be a hading for the 
plaintiH on the 3rd issue, “Are the defendants 
estopped from denying their liability as 
alleged in paragraph 17-0 of the plaint??’ 
The result is that there mast be a judgment 
for the plaintiff. 

There is another question as to interest, 
namely, whether in view of the action of 
the plaintiff in retarning the instalments, 
interest should run against him. It is not 
contended that there was anything that 
amounted to a true legal tender of these 
instalments and that being so, I must 
decide, following a decision of my own in 
which the point was discassed in Civil Suit 
No. 53 of 1907, that interest will onblnue 
to run. There must, therefore, be a judgment 
for the plaintiff for the amoaat claimed with 
interest and costs. 

Pliini decreed. 


ALLAHABAD HIGH COURT. 

Sboond Ci7il Appeal No. 1202 op 19L1. 
November 14, 1912. 

Present'. —Mr. Justice Chamier. 
SAMPAT RAI— Plaintipp—Appellanf 

versus 

RAM PKRSHAD—Depesdant— 

Respondent. 

Appeal, second—Question of fact —Reasonahlc coin- 
pe nitation. 

The question as to what is reasonable cotnpensatiou 
is a question of fact and oaunot be interfered with 
iu second appeal by the High Court. 

Annamalai Chetty r. Veerabadram Chetty, 2o M. 
Ill; Musammat Dkurnan v. Syed Abdulla Khan, 6 A. 
L. J. SSI; L lud. Gas. 76J; 31 A. 333, relied upon. 

Second appeal from a decree of the Dis¬ 
trict Judge of Meerut, dated the 26th August 
1911. 

Dr. Tej Bahadur Sapru, for the Appellant. 
Dr. 8. 0. Banerjiy for the Respondent 
JUDGMENT.—This was a suit for redemp¬ 
tion of a mortgage made in March 1908. 
The sum advanced was Rs. 900. The 


arrangement was that the mortgagor would 
pay the mortgagee twelvo annual instalmeiitH 
of Rs. 100 and a thirtoentii inntalment of 
Rs. 50. In default of p.iymenfc of any iiistal- 
raenb, the whole was to became due with 
interest at two per cent, per mensem oni- 
pounded yearly. The plaintiff, wlio purchased 
the property from the mortgagor in Jane 1910, 
sent the mortgagee Rs, 30D iu September 
1910 which the mortgagee accepted. The 
plaintiff followed this up with a tender of 
Rs. 950 in full discharge of the mortgage. 
This was refused and the present suit was 
brought on October Isb, 1910, the plaintiff 
paying Rs. 950 into Court. The first Court 
held that the mortgagee had waived his 
right to insist iipoa the penal danse and 
made a decree accordingly. Oa appeal, tlie 
District Judge held that there had been no 
waiver and he made a decree for redemption 
on payment of the principal sum with 
interest at two per cent, per mensem om- 
pounded yearly up to the date of suit and 
thereafter at the rate of 12 per cent, per 
annum. In this appeal, the first p)iQt taken 
is that the mortgagee must be deemed to 
have waived his right to insist on the penal 
clause. In my opinion, no waiver has been 
proved in this case. Before the mortgagee 
received the sum of Rs. 300, he had indicated 
in Court an intention to insist upon enforcing 
the penal clause. The plaintiff, when send¬ 
ing the money to the mortgagee, did not say 
that he was sending it on account of the 
first three instalments. He merely sent it 
on account of the mortgage. It cannot be 
held that the mortgagee, by accepting the 
money, waived his rights under the mortgage. 
The next point taken is that the amount 
of compensation awarded is unreasonable. 
In my opinion, it is most unreasonable to 
award, as the District Judge has in the 
present case, compensation at the rate of 
five times the interest originally agresd upon. 
But I cannot interfere. The question what 
is reasonable compensation is a question of 
fact. It was treated as a question of fact 
by the Madras High Court in Annamalai 
Chetty V. Veerabadrant Chetty (1). The 
question is nob unlike that considered by 
this Court in Musammat Dhuman v. Syed 
Abdulla Rhan (2). The next point taken 

(1) 26 M. 111. 

(2; G A. L. J. 331; 31 A. 33.3; 1 lud. Oaa. 760. 
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is that the lower Appellate Coart should nob 
have allowed on taxation the fee paid to the 
mortgagee’s Pleader in the Court of first 
instance. The respondent does not resist 
the contention that this sum should be struck 
out. It is quite clear that the fee was paid 
long after the first hearing of the suit. The 
last ground of appeal fails in view of my 
decision that waiver has not been established. 
The result is, that this appeal is allowed in 
part. The amount of fee paid to the respond¬ 
ent’s Pleader in the Court of first instance 
will be struck out. The parties will pay 
and receive costs in proportion to failure 
and success. 

Decree modified. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 525 of 1912. 

November 23, 1912. 
p7-ef€nt: —Mr. Justice Rafiqoe. 
Musammat SUNDAR and ctsers— 
Defendants—Appeli ants 

t ers7fs 

Musammat SARASWATI —Plaintiff and 
ANOTBER—Defendant—Respondents. 

Adverse possession—Pica of limitation —Onus on 
plaintiff to prote that his suit is within timc—Auctioti’ 
purchaser - Symbolical possession—Limitation to run 
from date of symbolical possession. 

When a suit for possession is met by a plea of ud. 
verso possession during the limitation period, the 
question of limitation becomes a question of title and 
the plaintiff must first, pnma/flcie, furnish proof of 
subsisting title at the date of the commencement of 
his suic before the tlefendant is required to establish 
itis adverse possession. 

Varmanand Misr y. Sahib AU, 11 A. 438; A. W. N, 
(1889) 155; Inayat Uusen v. Ali Husen, 20 A. 182; 
Mazhnr Husain v. Behuri Sinyh, 28 A. 7G0; A. W. N, 
(1906) 234; 3 A. L. J. 5b7; ilusafii' Rai v. Musammat 
Lagyan Barta Kuar, 2 A. L. J. 62; A. W. N. (1905) 34, 
relied upon. 

Whore au auctiou-puichaser at a Court sale has 
obtained symbolical possession, he or his assigns may 
suo the judgment-debtor for actual possession within 
12 years from the date of obtaining such symbolical 
possession. 

Gopal V. Krishna Rao, 25 B. 275, Makadeo v. Parsh- 
ram, 25 B. 359, relied upon. 

Second appeal from the decision of the 
Additional Judge of Bareilly, dated the 22nd 
of December 1911, 

Mr. Qovind Prashad, for the Appellants. 

Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—One Mool Chand was a co¬ 


sharer in the village of Sunderpur in the 
District of Bareilly. He died leaving him 
surviving five sons, one of whom was called 
Kundan. Kundan’s share was sold in 1^97 
in execution of a decree against him and 
was purchased by one Basant Rai. The latter 
obtained symbolical possession tbrongb Court 
on 5th February 1698. 

On the 31st of December 1898, on the veri¬ 
fication of the khewat daring the recant Set¬ 
tlement, Mool Cband’s share was sub-divided 
into 200 shares and four shares only were 
allotted to Kundan. On the 25uh of January 
1910, Basant Rai exeented a deed of sale in 
favour of Musimmat Saraswati Kuarinrespect 
of the share he had purchased at auction 
sale in 1897. 

On the 28th of June 1910, Musammat 
Saraswati Knar instituted the suit, out of 
which this appeal has arisen, for the recovery 
of 89^ shares on the allegation that Kundan 
was entitled to 933 shares out of 200 shares 
of his father by right of inheritance and 
pnrehase at auction sale in execution of a 
decree against his father prior to 1897. It 
was further stated in the plaint that Basant 
Rai had purchased at auction sale of 1897 in 
execution of the decree against Kundsn the 
entire share of the latter—that is 93^ out 
of 200 shares, and had obtained and remained 
in possession and enjoyed profits of the share 
so purchased up to within a few years of the 
institution of the snit of Musammat Saraswati 
in spite of the order in the Settlement, 
awarding four shares only out of 200 to 
Kundan. The cause of action was, however, 
alleged to have accrued on Slst December 
1898, the date of the erroneous order in the 
Settlement describing the share of Kundan as 
4 out of 200. The suit was brought after the 
death of Kundan in the Court of the Mnn&if 
of Havali Bareilly against the mistress of 
Kundan, a brother of the latter, the widow of 
another brother, two . transferees and 
Basant Rai, the auction-purchaser. The 
claim was resisted by all the defendants 
except Basant Rai. It was denied that 
Kundan bad a larger share than what was 
allotted to him on the verification of the 
lehewat or that he was a purchaser of any 
portion of his father’s property in execution 
of a decree against the latter. It was also 
denied that Basant Rai had ever obtained 
actual possession of Knndan’s share or had 
purchased and enjoyed the profits of anything 
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more than wbafc waa allotbed to Kuudati ou 
Slat Daoerabar 1898, that ia, 4 oat of 200. 
The plea of limitation waa also urgred in bar 
of the olaiai. The learned Mansif found that 
Kundan was entitled to 66 ?t aharaa out of 
200 shares and that Basant Rai had purchased 
66 f shares at the auction sale in 1897. But 
as Basant Rai had obtained symbolical 
possession only and had not enjoyed profits 
of 66 | shares, the claim was barred as to 62-? 
shares having been brought more than 12 
years after the delivery of symbolical posses¬ 
sion but Saras wati preferred an appeal to the 
District Judge which was disposed of by 
the Additional Judge. The latter held that 
as the contesting defendants had set up 
adverse possession, it was for them to prove 
it and as they had failed to establish their 
plea of adverse possession, the claim was 
within time. The learned Additional Judge 
accepted the appeal and reversing the decree 
of the first Court decreed the claim for 62^ 
shares. 

The contesting defendants have come up 
in second appeal to this Court. con¬ 

tend that the onns lay on the plaintiff-res¬ 
pondent in the first instance to show that she 
had a subsisting title nob barred by the law 
of limibatioD at the time of the institution of 
her suit. She had no such title. Her 
vendor obtained symbolical possession only 
and was never paid profits over more than 
four shares. Time began to run in respect of 
the 62f shares in suit from the date of the 
delivery of symbolical possession to Basant 
Rai and the claim in respect of 62| shares is 
barred. On behalf of the plaintiff-respond* 
ent, the argument is that the defendants 
appellants pleaded limitation presumably on 
the allegation of adverse possession and they 
must establish their plea. It ia denied that 
time began bo run in respect of 62? shares in 
suit from the date of the delivery of symbo- 
lical possession to Basant Rai. He became 
by bis purchase of Kundan’s share a co-sharer 
with the defendanta appellants. The mere 
non-payment of profits of the entire share 
of Kundan bo Basant Rai or the plaintiff- 
respondent, which is not admitted, would nob 
render the possession of the rent-collecting co- 
sharers, the defendants-appellants, adverse. 
The admission that profits at least of four 
shares have been paid up to within a few 
years of the institution of the plaintiff- 


respondent’s suit would ill auy case run 
limitation. 

I think that the contention of the defend- 
anls-appellants must prevail both as regards 
the question of burden of proof and as to the 
date from which time should bo calculated 
for the purpose of limitation. 

It has been consistently held by this Court 
that when a suit for possession is met by 
a plea of adverse possession during the 
limitation period, the question of limitation 
becomes a question of title and the appellant 
must first furnish prima facie proof of 
subsisting title at the date of the coraroence- 
raent of his suit before the defendant is 
required to establish his adverse possession; 
Vide Parmannnd Misr v. Sahib All (1); Inayat 
Husea v. AU Husen (2); Mazhar Husain v. 
Dekari Singh (3); Musafir Rai V. Musammat 
Laggan Barta Kuar (4). 

The onns was, therefore, on the plaintiff- 
respondent to show by some prima facie 
evidence that she had a subsisting title not 
extinguished by the law of limitation at the 
time she brought the suit. 

There is no evidence that Kundan was in 
possession of 6 G| shares or that Basant Rai 
or the plaintiff^respondent had been paid 
within limitation profits on the 66 f 
shares. 

The payment of profits ou tour shares only 
would not save limitation with regard to the 
remaining 62 ' 3 ' shares. 

The case might perhaps have been 
different if the payment of profits on four 
shares had been in part payment of the pro¬ 
fits of 66 t shares, in other words, if Kundan’s 
right to 68 § shares had been conceded, or 
his possession within limitation over them 
proved and a portion of the profits only paid. 
The appellants have all along contended that 
all that Kundan got in his father’s property 
was 4 shares out of 200 and that he was 
never in possession of anything more. Nor 
is there any evidence that Kundan was 
iu possea^ioii of rnore than four shares. The 
contention that Basant Rai by hU purchase 
of 1897 became a co sharer with the appel¬ 
lants and that the mere non-payment of 
profits would nob render the possession of 

(1) 11 A. 438j A. \V. N. (1889) 155. 

(2) 2U A. 182. 

(3) 28 A.760j A. W.N. (1906) 231; 3 A. L. J. 567. 

(4) 2 A. L. J. 62; A. W. N (1905) 14. 
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(be reDt collecting co-sharers adverse until 
an adverse riglit was asserted is not. borne out 
by authordy. The argument of the plain- 
tift.respondenfc overlooks two facts, namely, 
that only symbolical possession over the 
shares of Kundan was given to Basant Rai 
and that there is no evidence that Kundaa 
was ever in poss€Ssion within limitation 
ot anything more than four shares. The fact 
that Kundaa was legally entitled to more 
than four shares in his father’s property would 

not affeot the question of limifation. It has 

been held that when an auction-purchaser at 
a Court fcaie has obtained symbolical posses- 
siOD, he or hia assigns may sue tlie judg¬ 
ment-debtor for actual possession within 12 
years from the date of .obtaining such 
symbolical possession, Vide Qopal w. Krishna 
liao {o), Mahadeo v. Parshram (6). 

The plaintiff respondent admittedly brought 

the suit more than 12 years after the delivery 
of symbolical possession to her vendor, Basant 
itai Her claim is. therefore, clearly barred 
by limitation. The appeal prevails. The 
decree of the lower Appellate Court is set 
aside and that of the first Court is restored. 
Costs of all the Courts are allowed to the 
cierendants* appellants. 


C5) 25 B. 275. 
(6) 25 B. 358. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND Civil Appeal No. 55? op 1&12 
November 19, 1912 

GAURI RAI AND OrHERS-PLAISHKK— 

Appellants 

versus 

MANOHAR TELI and oteebs— 
Defendants— Respondents 
Azt III of iQOl) s ^ 

c<:dHre^qu€stionnot\nateriul~Mm-f^^’ o/—Pro- 

A. brouirht a suit foi u,nTegister‘’d. 

of land mortgaged by an unre"i<5tp ° i^ Particular plot 
The sum secured uuder the n'ortgage-deed. 

defendant pleaded that he wag ^he 

of the land and not a mortgagee 

Heldy that in view of the *far*t fLoi- *i, 
was an unregistered one and could moitpge 

be enforced, section 202 of the lira 

had no application, ^ Tenancy Act 


Second appeal from a decree of the Distiiot 
Judge of Gorakhpur, dated the 30th January 

Mr. Haribans Sahai, for the Appellants. 

Snran, for the Respondents. 
JUDGMENT.—The appellants in this case 
alleged that they were the occupancy-tenants 
of two plots Nos. 358 and 181, and that they 
had mortgaged these plots by two separate 
mortgages to defendants. They sued far 
redemption. This suit has been decreed with 
regard to plot No. 181, but it has been 
dismissed by both th« Courts below with 
regard to plot No. 358. The lower Appellate 
Lourt finds aa a fact that there was no legal 
mortgage over this plot, inasmuch as the 
mortgage alleged was for a gum of over 
Ks. WO and the document was not registered, 
ihe plaintiffs come in second appeal to this 
Court. The defendants had denied the 
existence of a mortgage over plot No. 358 
and allepd that they were the sub-tenants of 
the plaintiffs in lespect of that plot. It is 
contended in second appeal that in view of 
the pleadings of the defendant, it was 
incumbent on the Courts below to re- 
quire the defendants to institute a suit 
in the Revenue Court within three months 
for a determination of the question whether 

358 ”" of plot No. 

do8. Ihe provisions of section 202 of the 

lenancy Act lend support to this plea. The 
finit was one relating to an agricnltural hold¬ 
ing instituted in a Civil Court and the 
defendants pleaded that they held the land 
as the tenants of the plaintiffs. In the 
memorandum of appeal to the Court below, 
one of the grounds taken was that the defend- 
ants should have been required to institute 
a smt in the Revenue Court for the determina- 
tion of their status. This plea was not 
noticed in the judgment of the Court below. 

Jnt"thlT°”toN*’"'I“?™i’*' 202 sets 

out that if the defendant fails to comply with 

the order, the Court shall decide the 

question against him.” We have to see 

Tuts faTj 1 

rJefte Clourt upon the 

plea would be that the defendants had failed 

to prove that they are the tenants of the 
Plainty “ ■ .decision would not help the 

’ s“'t as framed they had 

faded to prove the existence of a mortgage. 

If, however, the procedure required by section 
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202 of tlie Tenancy Act had been carried out 
and tihe defendants had instituted a suit 
in the Revenue Court, it would have been the 
duty of the Civil Court to dispose of the suit 
according to the deoisiou of the Revenue Court. 
Again, wo have to see what would be the 
decision if the Court Iield that the defendants 
were tenants and (2) if it held that, they 
were not tenants. In either alternative, the 
plaintiffs could not get a decree in respect 
of plot No. 358 inasmuch as they failed to 
prove the mortgage sued upon. It would, 
therefore, appear that the question remitted 
to the Revenue Court for decision must be vital 
question in the case. Where, as in this case, 
the decision of the Revenue Court would have 
no effect on the decision of the Civil Court, 
the provisions of section 202, in my opinion, 
have uo application. The appeal is dismissed 
with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 352 op 1912. 

November 13, 1912. 

Present'. —Sir Henry Richards, Kt,, Chief 
Justice, and Mr. Justice Tudball. 

MAHABIR PERSHAD and another— 
Dependants—Appellants 

versus 

RAM LOCHAN TBWARI— Plaintiff__ 

Respondent. 

Pre-emption —Rishtadar karibi not co-owner with 
the vendor-~No right to pre-empt. 

The pre-emptive clause in the zamima khawat of a 
village ran aa follows: -“When any sharer wishes to 
transfer his rights, he can transfer first to a near ro. 
lative {riuhtadar karibi), after him to a distant relative 
(rishtadar baidi), and after him to sharers in the 
village (shurkain deh). In the event of those persons 
refusing, the transferor shall have power to sell or 
mortgage to whomsoever he pleases. Sharers {hissa- 
daran) and sharers in the village [shurkain deh) shall 
be considered to have preference on condition that 
they are willing to pay the same price as a stranger 
is paying” : 

Held, that under the above clause, a near relative, 
who was not a co-sharer of the vendor in the same 
makal, had no right to pre-empt. 

Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 23rd 
of January 1912. 

Dr. Tej Bahadur Sapru (with him Mr. 
Parmeshwor Byal), for the Appellants 


Dr. .^atish Chandra Banorji, for the Res* 
pondent. 

JUDGMENT.—This appeal arisea out 
of a suit for pre-emptiou. The village is 
now divided into five mahals. A certain 
individual, proprietor in one vxahal, made 
au exchange with the proprietors in another 
mahal of certain plots of land. The plaintiff 
is a co*sharer in a third mahnl, that is to say, 
in the events which have happened he is 
neither a co-sharer with the transferor nor 
with the transferee. The plaintiff adduced 
in support of his case the zamima khewat 
of 1233 Fash. This document provides 
as follows : “ When any sharer wishes to 

transfer his rights, he can transfer first 
to a near relative {rishtadar karibi), after 
him to a distant relative {rishtadar haidi), 
and after him to sharers in the village 
{skurkain deh). lo the event of those 
persons refusing, the transferor shall have 
power to sell or mortgage to whom he 
pleases.” Then follow these words : Sharers 
{hissadaran) and sharers in the village 
{shurkain deh) shall be considered to have 
preference on condition that they are willing 
to pay the same price as a stranger is 
paying. ” 

Oral evidence to the same effect was 
given. 

Both the Courts below have given the 
plaintiff a decree. Assuming for the pur¬ 
poses of this appeal that pre-emption extends 
to a case like the present, namely, that 
of a mere exchange of certain specified 
plots, and assuming also in favour of the 
plaintiff that the entry in the zamima 
khewat in sufficient to establish the existence 
of some custom of pre-emption, the question 
remains whether or not the evidence is suffi. 
cient to establish a custom of pre-emption 
which gives a right to a person who is not a 
co-sharer at all with the transferor. We have 
already pointed out in many cases how 
closely connected with pre-emption is the 
question of co-ownership. In our opinion, a 
custom giving a right to a person who is not 
a co-owner with the transferor is extremely 
improbable and unlikely. In the present 
case, the concluding words of the extract 
from the lKa;t5-wZ.ar;?,inour jadgment.clearly 
show that the right which the document was 
recording was a right prevailing amongst 
co-owners. In the events which have happen¬ 
ed, as already mentioned, the plaintiff is no 



522 


INDIAN CASES. 


[1912 


pOOBiN SINGH f. JAI SINGH. 

longer a co-owner with the transferor, al¬ 
though it is true that he is a near relation. 
Under these circamsiaiices, we consider that 
the evidence was not sufficient to esUbltsh 
the existence of a custom under which the 
plaintifl is entitled to pre-empt the property. 

We accordingly allow the appea , set aside 
the decree oi both the Courts below and 
dismiss the plaintiffs claim with costa in all 
Courts including in this Court fees on the 

higher scale. 






ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 719 op 1912. 
November 23, 1912. 

Present: —Mr. Jualice Chamier. 
POORAN SINGH— Dependant—Appellant 

versus 

JAI SINGH AND OTHERS — PLAINTIFKi — 

Respondents. 

Occupnncyicwucy, Uon.fcr of-Civil Procedure Code 
(Act 1'oi lfl08),ss. 102, llo—Small Cause sutt-Second 

luncal—Pcvision—Moucybond ami lease of Iwlding 

^ r executed a bond in favour of J. for Rs. -K)0 and ou 
the same day gave him a lease of his occupancy hold, 
ill" in which it was provided that the rent was to be 
,-or-iincd bv J., on account of interest payable under 
the bond.'J-, having been ejected from the occu- 
iiancv holding, brought a suit for the recovery of 
Ks -100 due under the bond. The Munsif dismissed 
the suit but the District Judge ou appeal decreed the 
suit Defendaut preferred a second appeal: 

Jlc'd (1) that the transaction carried out by means ot 
the Wo documents, vu., simple moneybond and the 
lease ot the occupancy holding, was illegal and the 
plaintiff could not sue for the recovery of the money 

duo under the bond; , a o- a w xr 

Bhikham Singh y.Har Prasad, 19 A. 3o. A. W, N. 
(\HQ6)'iG'l-, Murlidhar V. Prem Raj, 22 A. 20o; Dej^an 
Bai V. Ram Khclaivan Rat, 7 A- L- J. 3^; 5 Ind. Gas. 

32 A 383, Khaja Ikram^uUah Khan v. Mott 
cLl% t i I 826/33 A. 695; 11 Ind. Cas. 17. fob 

^°'m^oran Upadhya y. vtiamgir, S A. L. J. 931; 33 
A 779; 12 Ind. Cas, 112, distinguished. 

(2) that as the District Judge had decreed the 
plaintiff’s suit in appeal and as the suit was one of the 
nature cognizable by the Small Cause Court, no second 

appeal lay to the High Court; , ^ i * 

(3) that as the District Judge had not failed to ex- 
eroise a jurisdiction vested in him orexercised a juris- 
diction not vested in him or acted in the exercise of 
his iurisdiction illegally or with material irregularity, 
the High Court could not interfere m revision. 

Second appeal from the decision of 

Di.st.rict Judge of Shahjabanpur, dated 

9tb of May 1912. 


the 

the 


^Ir. Muhammad Ishaq /fAan (with him Mr. 
Ibn Ahmed), for the Appellant. 

Dr. Satish Chandra Banerji, for the Re¬ 
spondents. Li. 

JUDGMENT.—On June 14th, 190y, the 
defendant gave the plaintiffs a bond for 
Rs. 400 and on the same day gave them a 
lease of his occupancy holding in which it 
was provided that the rent was to be 
retained by the plaintiffs on account of the 
interest payable under the bond. It was 
conceded by the plaintiffs in the Courts 
below and it is also obvious that the two 
documents should be read together and that 
the intention was to make an usufructuary 
mortgage of the holding. The plaintiffs 
entered into possession of the holding ^ but 
were ejected by the Revenue Authorities. 
In the present suit, the plaintiffs claim a 
decree for the principal sura due under the 
bond. The Munsif dismissed the suit holding 
that the contract was illegal having been de¬ 
signed to render the provisions of the Tenancy 
Act nugatory as, no doubt, it was. On appeal, 
the District Judge held that as the defend¬ 
ant had caused the plaintiffs to be ejected 
from the holding, he was bound to re-pay 
the amount advanced on the bond so that 
both parties might be restored to the 
positions occupied by them before the 
traneactioD. In ray opinion, the decision of 
the District Judge was erroneous. If the 
transaction had been carried out by means 
ot a single document, it is clear on the 
authorities that no suit would have lain to 
enforce payment of the mortgage money or 
any part of it, see the decisions in Bhikham 
Singh v. Bar Prasad (1), Murlidhar v. Pern 
Raj (2), Depin Rai v. Ram Khelawan Kai (3) 
and Khaja Ikram-ullah Khan v. Moti Ohand 

(4) . The fact that the parties with a view to 
evading the provisions of the Tenancy Act 
carried out the transaction by means of 
two documents can make no difference. 
The learned District Judge has relied upon 
the decision iu Bahoran Updhaya v. JJttamgir 

(5) in support of the view which he took. 
That case seems to me to have no bearing 
upon the present case. There the plaintiff 

(1) 19 A. 35; A. W. N. (1896) 167. 

(2) 22 A. 205. 

(3) 7 A. L. J. 330; 5 Ind. Cas. 557; 32 A. 383. 

(4) 8 A. L. J. 826} 33 A. 695; 11 Ind. Cas. 17. 

(6) 8 A. L. J. 931; S3 A. 779; 12 Ind. Oaa. 112. 
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was askingf the Ooatt to restore him to the 
possession of an occupancy holdini? which 
he had mortgaged to the defendant and it 
was held that he was not entitled to a 
decree except on re-paying' the sum borrowed 
from the defendant upon the mortgagre. In 
the present case, there is no question of 
putting: the plaintiffs upon terms and there 
is no room for the application of any 
equity. The plaintiffs are seeking to enforce 
an illegal contract as in se7eral of the cases 
cited above. The present case seems to be 
covered by the authorities and I must hold 
that the suit should have been dismissed. 

But the claim is for a simple money decree 
for Rs. 400 and the question arises whether 
a second appeal is not barred by section 102 
of the Code of Civil Procedure. Prima facie 
the suit is of a nature cognizable by Courts 
of Small Causes anti the learned Counsel for 
the defendant-appellant is unable to show 
that the suit falls within any of the A.rticles 
of the second Schedule to the Provincial 
Small Cause Courts Ac^ He referred to 
Article 6, but that Article applies only to 
suits for foreclosure for sale or for redemp¬ 
tion of a mortgage. The present suit is 
clearly not a suit of the kinds contemplated 
by Article 6. Counsel for the appellant in 
the last resort asked me to treat this appeal 
as an application for revision under section 
115 of the Code of Civil Procedure and he 
contended, on the authority of the case of 
Ross Alston v. Pitambar Das (6), that this 
Court could set aside the decision of the 
District Judge in the present case in the 
exercise of its revisiooal jurisdiction. 
Elsewhere, I have declined to follow the 
decision just mentioned but 1 should have 
felt myself obliged to follow it in this Court, 
if it were not for the fact that it is commonly 
regarded as having gone too far and has in 
several cases not been followed in this Court. 
Moreover, the question decided by the 
Subordinate Court in that case is different 
from that decided in the present case. In 
my opinion, the District Judge did not fail 
to exercise a jurisdiction vested in him or 
exercised a jurisdiction not vested in him or 
act in the exercise of his jurisdiction 
illegally or with material irregularity. 

It is merely a case of what 1 consider an 
erroneous decision of a question of law and 

(6) 25 A. 509j A. W, N. (1903) 104. 


this Court ciuiiob intorfore in revision. It 
is, therefore, useless for rao to treat this appeal 
as an application in revision. I dismiss the 
appeal as barred by the provisions of section 
102 of the Code of Civil Procedure. The 
appellant must pay the respondent’s costs. 

Appeal dismissed. 


ALLAHABAD HIGH COGRT. 

Second Civjl Appeal No. 59 op 1912. 

November 14, 1912. 

Present’. —Mr. Justice Chamier. 

DEOKINANDAN PERSHAD and orncas 
—Defendants—Appellants 

versus 

BINDESHWARI PARSHAD and otheks — 
Plaintiffs — Respondents. 

Landlord and tenant—‘Non-paijment of rent for over 
12 ijenrs — Presumption—Adverse possession. 

The mere non-payment of rent by a tenant is f^oner- 
ally insiiQioient to show that the tenant has ac- 
(jiiired proprietiiry title against his landlord. A 
dental of landlord’s title must be shown. But non¬ 
payment of rent, if proved to have continued for 
a veri/ long period, might give ground for the infer¬ 
ence that the landlord had been ousted or had trans¬ 
ferred his right to the tenant. 

Wliere pu>./nit>af (a kind of ground-rent) was not 
paid by the tenant or collected by the landlord for 
fifty years Lut the amount of the parjaivat was very 
small, i. c., only 2 pico per mensem : 

Held, that the tenant could not be taken to have 
been in adverse possession of tbc site of the house. 

Sheo Daijal v. Qanga, 14 lud. Cas, 324; Anroop Mistr 
V. Kedar Pande, 15 Ind Cas. 338, referred to- 

Oangadliar v. Parasharain, 20 B. 300; 7 Bom. L. II. 
252, distinguished. 

Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 21st 
of November 1911. 

Mr. Haribans Scihai (with him Mr. Muham¬ 
mad Ishaq Khan and Dr. Surendra Nath Sen)^ 
for the Appellants. 

Mr. Parmeshwor Dyal (with him Messrs. 
B. B. O'Gonor and 0. W. Dillon) ^ for the Re- 
spondenta. 

JUDGMENT.—This was a suit for decla¬ 
ration of title to the sites of four houses 
in Mohalla Nawabganj in the town of Ghazipur 
and for three years’ arrears of parjawat, a 
kind of ground-rent. The plaint was 
amended by the addition of a prayer for 
“ proprietary possession ” of the land as it 
was feared that the claim for a declaration 
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of title might, be held to be barred by 
limitation. Tbe Ooarts below ha^e agreed 
iu giving the plaintiff.^ a decree for pro¬ 
prietary pDSsession and for the arrears of 
parjawat. 

The groands of appeal are many, but 
two points only have been pressed before 
me, namely, that the claim to a decree fnr 
proprietary poasessioii is not maintainable 
and that the whole claim is barred by the 
long continued adverse possession of the 
defendant. 

It has been found that the plaintiffs 
are the proprietors of the land and that 
they or rather their predecessors have 
received parjawat from the holders for the 
time being of the houses, but the parjawat 
has not been paid for a great many years. 
One of the Mnnsifs before whom this case 
came says that the parjawat has not been 
paid for the last 20 or 30 years. The Sub¬ 
ordinate Judge says it has not been paid 
for many years. As far as I can see, there 
is no clear evidence of the payment of 
the parjawat during the last 50 years 
except possibly in the plaintiffs* account 
books which the Subordinate Judge has 
accepted but which have not been translated 
or referred to by Counsel in this Court. 
It has been held in many cases that mere 
non-payment of rent by a tenant is gener¬ 
ally insufficient to show that the tenant 
has acquired proprietary title against his 
zemindar and that a denial of the landlord’s 
title must be shown. Skeo Dyal Singh v. 
Qanga (1) and Anroop Misr v. Kedar Fande 
(2) are recent cases on the point. But I 
apprehend that non-payment of rent, if 
proved, to have conr.ioued for a very long 
period might give ground for the inference 
that the landlord had been ousted or had 
transferred his right to the tenant just as 
in the case of tenants-in-common, exclusive 
possession of one tenant in-coraraon for a 
very long period may furnish ground for 
the inference that the others have been 
ousted by him or have transferred their 
rights to him. See Fisher Sf Taylor v. 
Prosser (3), referred to in Gangadhar v. 
Parasharam (4). In the present case, I do 

(1) 14 Ind, Cas. 324. 

(2) 15 Ind. Cas. 338. 

(3) (1774) 1 Cowper 217. 

(4) 29 B. 300} 7 Bom. L. R. 262. 


not think that such an inference should 
be drawn from ths uon-payrnenfc of the 
parjawat. The amount of the parjawat is 
very small only 2 pice per mensem 
for each house. Probably the landlords 
did not care to collect it regularly and 
by degrees gave up collecting it altogether. 

On the whole, I am of opinion that the 
decisions of the Courts below are right 
upon this point and that it should not 
be inferred from the facts that the de¬ 
fendants have been in adverse posses¬ 
sion of the sites of their houses. But 
from this it follows that the plaintiffs have 
not been ousted from such possession as they 
are entitled to and should not be given a 
decree for possession. The plaintiffs will 
have a decree for the p irjawat^ the rest of the 
claim is dismissed. 

The parties will pay their own costs 
throughout. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 723 of 1911. 

November 7, 1912. 

Present'. —Mr. Justice Rattigan. 

NIDH.A.N SINGH— Defendant— 

Appellant 

versus 

SHA.M SINGH and others—Plaintiffs— 

Respondents. 

Construction of deed—Adoption—Potoer to widow to 
adopt son—Reversioner acceding assent for considera^ 
iion. 

The deeds and contracts of the people of India 
should be liberally coustruocl. The form of expres¬ 
sion, the literal sense, is not to be so much regarded 
as the real meaning of tho parties which the trans¬ 
action discloses. 

In construing such deeds and contracts, regard 
must be had to all tbe attendant circumstances of the 
transaction. 

A. died leaving a widow B. and a mother C. 
After A.’s death, B. and C. executed a deed of adop¬ 
tion, by which they adopted one D., as the sou of A.j 
reciting in the deed that the adoption was in compli¬ 
ance with the expressed wishes of A. E., one of the 
reversionary heirs of A.^ sued for a declaration chat 
the deed of adoption was invalid against his re¬ 
versionary interests and obtained a decree to that 
effect. Subsequently,!/, executed an agreement by 
>vhich he gave B. and C. authority to adopt any one 
they liked {mutbanna apna muqarrir har leven) 
and, as a considoration for this conoeasion, E, 
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i*ec6i7od immodinto poaaossion of ft largo portion of 
ii.’a estate.^ Accordingly, li. ftinl (\ again ado|)tod 
D., saying **mutbanna npnti qai’or do kar iqrnr hnrto 
hain ko D. mazkur hani'tra mHtnbunna hai.’* 

Aftor tho dofttli of E., Ji. and C., A’.’s grandson, P., 
sued for possossioii of his simro in tho ostato of A .: 

Held, (1) tliat tho iutontion of tho parties must nob 
be gathered fi'om tho strict terms used in tlio iigroo- 
ment and tho dood of adoption but that tlio cirouiii* 
stances of tho caso must also bo cousidcrod; 

(2) that tlie inbontion of tho parties was tliat tho 
widows should appoint an Iioir to the last male- 
holder of tho estate, A; 

(3) that the adoption was binding oix E. and his 
heirs. 

Second appeal from the order of the 
Divisional Judge, Ferozepore Division, dated 
fche 19fch May 1911, reversing that of the 
Munsif of the Isb class, Ferozepore, dated tiie 
7fch February 1911, dismissing plaintiffs’ 
claim. 

Rai Sahib Pandit Sheo Nntain, for the 
Appellant. 

The Hon'ble Mr. Shadi L'll, for the Re¬ 
spondents. 


JIJDCTMBiSrT.—This judgment will also 
dispose of Civil Appeal No. 724 of 1911 
{Nidhan Singh v. Dip Singh), 

The pedigree table of the parties is set 
out in the judgment of the Divisional 
Judge and is admittedly correct. The 
facts, so far as they are material for present 
purposes, are as follows: 

One Sher Singh, son of Bhup Singh, 
died in 1881, leaving a fairly large estate. 
After his death, his widow, Musimmat 
Mahtabo, and his mother Musammai Mano, 
appear to have succeeded to the estate on 
the usual life-tenure. On the 9th October 
1884, the two ladies executed a deed of 
adoption which recited that defendant, 
Nidhana, had been adopted by the decea.sed 
Sher Singh during his life-time and that 
the executants drew up the document in 
question in order to give effect to the 
expressed wishes of the deceased by whose 
authority they purported to be acting. 
Two of the reversionary heirs, Sarup 
Singh, the grandfather of the present 
plaintiff, Sham Singh, and Mangal Singh, 
the father of the plaintiffs. Dip Singh etc., 
thereupon sned for a declaration to the effect 
that the deed of adoption was invalid as 
against their reversionary interests, and on 
the 27th of August 1837, they obtained a 
decree to that effect. Previously to this, 
pint^tipQ in respect of Sher Singh’s estate 


had been effected ,n the name of defendant, 
idhana and the Revenue Authorities 
refused to accede to the prayer of the 
reversioners to cancsl tl.e entry, on the 
ground that it was competent to the widows 

Sion 7 liked to have posses, 

mon of the land during their life-time. 

On the 26th of April 1889, one of the 

above mentioned reversioners, viz., Sarup 

bingh and another leversione.-, viz., Sawan 

bingh, the paternal uncle of Nidhana 

executed a written agreement, in which 

after reciting the facts of the previons alleged 

adoption and the litigation which ensued 

thereon, they gave Mvsammat Mano and 

Mahtabo authority (o adopt 

any one they liked, and, as consideration 

for this conoeasiOD. the said two rever 

sioners received, in immediate possession, 80 

Shef“ deceased 

Sher Singh. H he exact terms in which 
this authority was granted are as follows- 

ej Arm bnzaria tahrir haza ke 

w fra ^ Mano wa 

Mahtab Kaur ko inkhar kai ke khah kisi ko 
mutbanna apna muqarrir kar leven. Ham ko 
babat taqam mutbmna ke kisi kism ka uzr 
Toga" Aoffu, na aur kisi kism ka ham ko dawa 

In pursuance of the authority thus given 
to them, the two widows, on the 27th April 
1889 executed a deed whereby they pur- 
ported to adopt Nidhana, and the terms of 
this document are as follows • 

mh'"IZa -^u^addaqa 

April IBS9, Musimmian Sarup Sinak 
wa ^awan warisan nazdihi ne hamkoijJat 
mutbanna karne ki de di h.ni lihn,n ^ ^ 

hakhushi khud Nidhan mazkur ko m^tUnna 
apna qarar de kanqrarkartehain ke Afusammi 
^idhana muzkur hamara mutbanna hai " 

It apfears that the other 
heir Mangal Singh, who sued successfuay 
in 1387, was not a party to this fra«o.a 
tion, and that he subsequently appeared 
before the Revenue Authorities a.nA ... 
tested against the deed of gift 
by the two widows on the same day on 
which they had executed the deed of 
adoption The Revenue Authorities, ho^ 
ever, refused to interfere and it is in e 
dence that Bubsequently Mangal Singh on 
two occasions at least, accepted Nidhana as 
the representative and agent of the widows 
during their l.fe-t.me, On one occasion, 
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an exchange of land was made by Mangal 
vSingh and the other sharers in tne kluta 
inclading N.dhana, and on another oc¬ 
casion, Mangal Singh temporarily caltwa.ed 
a partofSher Singh’s land and paid rent 
therefor to Nidhana. 

Within twelve years of the death of the 
survivor of the two widows, the grandson 
of Sarup Singh, viz., Sham Singh, and the 
sons of Mangal Singh, ui?., Dip Singh and 
others, brought two suits claiming possession 
of their respective shares in the estate of 
the deceased Sher Singh, to which in the 

ordinary course of things they 
pectively be entitled to one-third, Nidhana 
and his uncle Sawan Singh being entitled, 
as reversionary heirs, to the other third. 
Nidhana, however, claimed to be entitled to 
the whole of the estate as the adopted son 
of Sher Singh, and his claim is supported 
by his said uncle. The Court of first 
instance dismissed plaintiff’s suits on 
various grounds, whereupon they appealed 
to the Divisional Judge, who accepted b5th 
appeals and granted plaintiffs a decree 
with costs in the terms prayed for. De¬ 
fendant has appealed to this Court from 
the decrees of the lower Appellate Court, 
and I have heard Mr. Sheo Narain at 
considerable length on his behalf. 

The contention of Nidhana is that the 
two widows, in adopting him as a son, 
adopted him to the deceased Sher Singh, 
and that this adoption, being made with 
the consent of the reversioners, Saiup 
Siugh and Sawan Singh, was equivalent 
to an adoption made by the widows with 
the authority of the deceased Sher Singh. 
Next it is argued that if this contention 
fails as against all the plaintiffs, it should 
be held to prevail at least against Sham 
Singh, whose grandfather gave express 
consent, for valuable consideration, to the 
action of the widows. Mr. Sheo Narain 
also urged that after the death of Sher 
Singh, Nidhana acquired, at various times, 
about 17 kanah of land which formed no 
part of Sher Singh’s estate and that that 
area should in any event be excluded from 
the area of 2^7 kanals which is stated 
in the plaint to represent the estate left 
by the deceased, Sher Singh. 

As regards the appeal against Dip 
Singh and others, I have no hesitation in 


holding that it mast fail. Mangal Singh 
never C 5 n 3 ent 0 d to the adoption by the 
widows and the only point that can be 
urged against him and his descendants u 
that Mangal Singh by his subsequent onduct 
acquiesced in what the widows had done. 

Mr. Sheo Narain, however, candidly ad¬ 
mitted that this plea of acquiescenca cculd 
nob be sapported, and that the Divisional 
Judge had given sound r0a35n3 for rejecting 
it. So far then as the appeal against 
those plaintiffs is C 5 nc 8 ra 0 d, the only ques¬ 
tion is whether they are entitled to a third 
of 2^7 kamh or to a third of the 227 
kanals minus the 17 kanils alleged to h^ave 
been acquired by Nidhana. Mr. Shadi jjiI, 
on behalf of all the respondents, conceded 
that it was possible that Nidhana had ac¬ 
quired csrtain land for himself, and he was 
quite willing that the area of Sher Singh s 
estate should be taken to be 210 kanaU 
and not 227. The result, therefore, will 
ba that the appeal as against Dip Singh 
etc., is accepted to the extent of altering 
the decree of the lower Appellate Court 
into one for possession of the 21C kanals 
left by Sher Singh. lu all other respects, 
that appeal is dismissed with c)sts. 

Turning now to the appeal against the 
decree in favour of Sham Siugh, T find 
considerable force in the arguments address¬ 
ed to me by Mr. Sheo Narain. The Divi¬ 
sional Judge, in holdin? that the result of 
the agreement of the 26ch April 1839 and 
of the deed of adoption of the 27th April 
1389 was merely to make Nidhana heir to 
the personal property of the two widows, 
lays great stress on the literal wording 
of the two documents which ho construes 
as meaning that the widows were given 
authority merely to adopt a sou to them¬ 
selves and did, under the terras employed 
by them in their own deed, actually adopt 
a son to themselves and not a son to Sher 
Siugh. It has been laid down by^^thelr 
Lordships of the Privy Council that deeds 
and contracts of the people of India ought to 
be liberally construed. The form of ex¬ 
pression, the literal sense, is not to be so 
much regarded as the real meaning of the 
parties which the transaction, discloses. 
B.annooTnanparshad Vanday v. M.us<invmat 
B^hooee Munraj Koonweree (1). And it has bseu 
(1) 6 M. I. A. 393} 18 W. B. 81, note. 
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frequently laid down biith by tlieir Lordsbipfi 
and by the OouHr of tlua country tliafc in oon- 
struinff sudi deeds and contracts, reffard must, 
be had bo all the attendant, oircumstancos of the 
transaction, [see, nZi'a, ./iiufinfuna v Annul 
(2) and Udiii Unj Singh v. Bhngwnn Bakhuh 

Singh (3)]. 

Accepting: this canon of oonstruobion, I can 
have no hesitation in liolding* that the inten¬ 
tion of Sarup Singh and Sawan Singh and of 
the two widows was that tlie adoption should 
be not to themselves but to Slier Singh. 
To hold otherwise would mean that the 
widows surrendered a large portion of Slier 
Singh’s estate to Sarup Singh and Sawan 
Singh for no conceivable benefit either to 
themselves or bo Nidhana. The widows 
were in possession for their life time, and 
the adoption, if so it can be called, of a 
son to themselves would have been 
raeaninglesi and of no practical benefit 
to any one. and it is difficult to believe that 
they would have given 80 kannls of land in 
return for a concession of no value whatever. 
That they were anxious to adopt a son to 
Sher Singh is clear from the deed which 
they executed in 1884, and I have little 
doubt that after their failure in 1887, they 
endeavoured to persuade the reversioners to 
agree to Nidhana being adopted as Slier 
Singh’s son and that it was with full know¬ 
ledge that tliis was their intention and thoir 
object that Sarup Singb and Sawan Singh 
executed the agreement of the 26t.h 
April 1889. 

I cannot, therefore. agree with the 
Divisional Judge that the intention of the 
parties must be gathered from the strict 
terms used in the agreement and in the 
deed of adoption, and that the circumstances 
of the transaction must be ignored. In my 
opinion, all the parties concerned were well 
aware that the intention of the wido .vs was 
to appoint an heir to tlie last mile-holder 
of the estate, and in arriving at this con¬ 
clusion, I am influenced by the facts that 
this was obviously the real wish of the 
widows and that the deeds were drawn up 
in all probability by some village scribe 
of scanty knowledge of legal terras and 
expressions. 

(2) 32 B. 386 at p. 390; 10 Bom. L. R. 575. 

(3) 32 A. 227; 7 A. L. J. 274 (P.C.); 14 C. W.N. 641; 

11 O.L.J. 387; 12 Bom. L. R. 409; 20 M.L.J. 458; 13 0. 
p, 172 . 7 M. L. T. 410} 6 Ind. Oas. 279. 


I hold, accordingly, that ao far as tho 
plaintilf, Sham Singh, is concernod. the 
adoption of Nulhana as tlie son of Sher 
Singh had tlio express approval of his 
grandfather, Sarup Singh, who received 
valuable consideration for acceding his 
assent to the action of tho widows, and 
that thi.«j adoplioti is binding upon 
Sham Singh. I, therefore, accept the de¬ 
fendant’s appeal against ihe decree of the 
Divisional Judge in favour of Sham Singh 
and reversing the decree, I dismiss Sham 
Singh’s suit with co.sts tlirougliout. 

■' allowed. 

Adv x T-!■— 1 

MADRAS HIGH COURT. 

City Crvit. Coort Apprai. No, 21 of IPIO 

October 23, 1912, 

Tres^ent -.—Sir Ralph Benson, Kt., Offg. Chief 
Justice, and Mr. Justice Sankaran Nair 

M. OOOPOOSAMI CHETTY— PlaiktiffI- 

Appeglant 

versus 

A. T. DURAISAMY CHBTTY and others 
—Defendants—^Respondents. 

Ccs/tJ, ex-communication from—One section re/ushig 
to invite plaintiff ivithont his undergoing some expiatory 
ceremonies, but not outcasting him—Cause of action 
—Civil Procedure Code (.-Ir? V of 1908), s. 9. 

An allegation that defendants insisted that the 
plaintiff should undergo certain expiatory ceremonies 
required to be performed by members of a caste after 
pollutions of certain kinds, before ho could be invited 
to certain functions in defendant’s houses, affords no 
cause of action against the defendants. 

Refusal to invito the plaintiff and his friends 
to auspicious occasions would not in itself give the 
plaintiff a cause of action, provided his enjoyment 
of right as a member of the caste has not been 
obstructed. 

Appeal agaiusfc the revised decree of the 
City Civil Court, Madras, dated 8th August 
1910, io Original Suit No. 64 of 1910. 

Mr. T. Rangneharzar, for the Appellant. 

Mr, K. S. Krishnasawmy Iyengar, for the 
Respondents. 

JUDGMENT.—The plaintiff gave his 
daughter in marriage to Mr. Venugopaul 
Chefcty, a High Ooart Vakil. Both of them 
belong to the Vaisya caste but are members 
of different divisions of that caste. As might 
be expected, some members of the sub-caste 
to which the plaintiff belongs disapproved 
the marriage on the ground that it was 
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opposed to custom with the result that on 
occasions of marriages, funeral ceremonies 
etc, in their families, the plaintiff and those 
who took bis side were not invited and they 
also refused the invitations of the plaintiS 
and his friends to attend at similar functions 
in their houses. The defendants are among 
those who disapproved the marriage. They 
and their friends form a separate faction; 
some members of the plaintiS’s faction were 
admitted by the defendants into cbeir faction 
only on the performance of certain expiatory 
ceremonies required on account of their 
association with the plaintiff and his friends 
in social and religious functions. 

It is the plaintiff’s case that the defendants 
have proclaimed him to be an outcaste and 
that these expiatory ceremonies were intend¬ 
ed to show that he was an outcaste. The 
defendants denied that they ever called the 
plaintiff and those who agreed with him 
outcastes. They further denied that the 
plaintiff was an outcaste and alleged that the 
nature of the ceremonies was nob such as to 
show that the plaintiff was one. The Judge 
first held that the suit was not maintainable 
as the plaint did not disclose a cause of action. 
We reversed his judgment on the ground that 
if the defendants said anything which was 
capable of being understood to imply that 
the plaintiff was an outcaste or if as a 
condition for admission into religious and 
social communion, he insisted on the per* 
formance of any ceremonies which implied 
that the plaintiff was an outcaste, the plaintiff 
would have a good cause of action. The 
Judge has now found that there is no evi¬ 
dence to prove that the defendants called the 
plaintiff an outcaste. He also finds that the 
plaintiff’s evidence to prove that the defend¬ 
ants used certain words which, according to 
bim, implied that the plaintiff was an out¬ 
caste, is totally unreliable, and in appeal 
reliance is nob placed upon that evidence. 
The main question, that was argued, is that 
the defendants insisted upon the plaintiff and 
those who are associated with him performing 
certain ceremonies which are performed only 
by those persons who have lost their caste 
when they seek re-admission into it. With 
reference to ibis contention, the Judge finds 
that according to the evidence adduced in 
this case there ate two kinds of prayas^ 
chittamb performed. Those who leave their 
caste by imprisonment and those who have 


gone beyond the seas have to undergo a 
ptayaschittim in which *homam* is performed. 
For instance, the plaintiff’s 4th witness sates 
that he was in Jail for 3 days and for taking 
the food prepared in Jail, though cooked by 
Brahmins, he performed s.prayaschUtam which 
consisted of changing his sacred thread, and 
performing homam and punyahavack'inam. 
There is another prayaschittam according to 
the witnesses in which the homam is omitted. 
This is performed, according to the uncontra- 
dicted evidence in the case, even by those 
who remain in caste on certain occasions. 
The plaintiff’s 3rd witness, who was doing the 
duties of a Purohit to the caste to which the 
parties belong, during the absence of his 
brother, says that punyahavickanim is per¬ 
formed and panchagavayamis given on sradha 
days, on the day when a woman takes a bath 
after her confinement and on the 17ch day 
after the death of a person. 

The evidence in this case is quite clear that 
all that the defendauts insisted upon was nob 
performance of ceremonies which should be 
performed in the case of re-admission of a 
person who has lost his caste but only the 
minor ceremonies which have to be performed 
for purification after pollution of the kinds 
described above. 

Refusal to invite the plaintiff and his 
friends to marriage would not in itself give 
the plaintiff a cause of action. The fact, 
therefore, that the plaintiff and his friends 
were nob invited to religious and social 
functions at the defendant’s houses is 
immaterial. It does not show that the plain¬ 
tiff and his friends are outcastes any more 
than any refusal on their part to invite the 
defendants and their friends to similar func¬ 
tions in their houses would show the defend¬ 
ants are not in caste. It is admitted by the 
plaintiff that he has not been obstructed in 
the enjoyment of any right which he has as 
a member of his caste. He admits that he 
is attending temple worship and that nobody 
objects to his going to temples We are, 
therefore, of opinion that the Judge is right 
and dismiss the appeal with costs. 

Appeal dismiseeih 
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IMPBBATOR V. TYK9ALt OURIMJ!. 

BOMBAY HIGH OQUaT. 

Criminal Rbvision Petition No. 213 ok 1911. 

September 6, 1911. 

Present: —Sir Basil Scott, Kt., Gliief Jaatioe, 

and Mr. Jastica Rassell. 

IMPBRATO a—pROSECorOR 

versus 

TYEBALC OUaiMJI BARODAWALLA— 

Accpsed. 

Bombay Gihj Municipil Act (//f of 1888), s. 39-1 *— 
Kccpiiitj bullocks for hire—Bullocks kept by tcivints in 
huts and in open—Liability of owner. 

.I. was joint owiior of a place, part of which was lot 
out to sovoral tenants. The tenants kept buUooks on 
the place, sotuo in huts duel some in the open. The 
bullocks wore plied for hire but the place was not 
liueusod by the Uunicipal Commissioner under sec¬ 
tion 391 of the Bombay ^tnuicipaI Act. .4. know that 
the buUooks were kept on the land and allowed it: 

Held, that A. was jfuilty of an offence under section 
394 of the Bombay Municipal Act, whether the bul¬ 
locks were kept upon leased land or on waste land 
not leased out. 

Regina y. Rcyworth, (1866) 14 L. T. N. S- 600, re¬ 
lied upon. 

Emperor V. Hirza Mahomd Skirazi, 4 Bom. L. R. 943, 
discinjj;uished. 

JUDGMENT. 

Scott, 0. J.—The finding: of the Magistrate 
is that the accused is one of the joint owners 
of the laud iu question on which about a 
hundred bullocks are kept, some in bats 
and some iu the open, the bullocks being 
plied for hire; that the place is oot licensed 
by the Municipal Commissioner under section 
394 of the Bombay Municipal Act. The 
accused was charged with using the place 
without having taken out a license. The 
defence was that the bullocks did not belong 
to the accused and that ho did not keep 
them or use the place for keeping them; 
that the bullocks belonged to tenants who 
had hired different pieces of the ground and 
put up hnts and were keeping the bullocks. 
The Magistrate finds that the accused kuew 
ever since March 1910 that bullocks were 
kept on the laud and allowed it, and actually 
contemplated building a bullock stable, and 

*The Bection runs thus:-— 

Section 394. (1) E^ccept under a license granted by 
the Commissioner, no person shall—.. 

(c)^ keep or allow to be kept, in or upon any 
premises, horses, cattle or any other four-footed 
animals, 

CO for sale, 

(n) for lotting out on hire. 

(u'i) for any purpose for which any charge is made 
or any remuneration is received, or 

(I'y) for sale of any produce thereof. 


that such rent as was received for the land 
was taken by him. 

The matter comes up on revision before us 
upon conviction of the accused on these facts. 

It is contended for the petitioner that 
the bullocks are kept upon certain vacant 
ground forming part of a large area belong¬ 
ing to the accused, and that they are not 
actually kept upon the plots which are leased 
oat to tenants. 

That contention does not appear to be 
consistent with the finding of the Magistrate 
that some of the bullocks are actually kept 
iu the tenants’ huts. I will, however, deal 
with the case upon both assumptions; first, 
that the bullocks are kept upon the land 
leased out to the tenants, and, secondly, that 
they are kept upon waste land not leased 
out. In either case, we must assume that 
they were so kept with the knowledge of the 
accused. Upon the first assumption, we 
have the authority of a Bench of this Court, 
in a case decided on the 2od December 1897 
lOriminal Reference No, 105 of 1897 (1)] 
that if the owner of premises without a 
license allows such animals to be kept 
therein, whether on payment of a fee or 
otherwise, lie should be considered to use 
bis premises for that purpose. This appears 
to be in accordance with the decision in 
Regina v. Heyworlh (2), where the question 
was as to the liability for using a place as 
a slaughter-house without a license under 
section 12f> of 10 and^ll Vic. c. 34. That 
section provided that “Every person who, 
without having first obtained such license as 
aforesaid, uses as a slaughter-house any 
place not so used at the passing of the 
special Act, shall for each offence be liable.” 
It was held by Mr, Justice Lush that “The 
owner uses the place by letting it out. The 
license is not to the person, but to the place, 
and the penally is not imposed on every 
person who shall slaughter cattle in an 
unlicensed place, but on every person who 
uses a place without a license.” 

We have been referred to a decision of 
another Bench of this Court in Emperor v. 
Mirza Mahomed Shirazi (3), in which the 
Court held that where the owner of premises 
has leased them out for a term of three 

years, he would not be liable under the 

(1) 4 Bom. L. Iv. 943, Mott’. 

(3) (1866) 14 L. T. N, S. 600. 

(3) 4 Bom. h. R. 943, 
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section for the acts of Ins tenants which he 
could not control. Those are very different 
facts from the facts of the present case. 

The alteration in the section, when re¬ 
enacted in the Act of 1S88, which is referred 
to in Emperor-7. Mirza Mahonied Shirazi (3), 
has been relied upon for the petitioner. We 
are not prepared to adopt the view of this 
Court in that case as to the reason for 
alteration, for upon the facts of this case 
the decision in Criminal Reference No. 105 
of 1897 (1) is directly in point and is sup¬ 
ported by the English case above cited. 
Therefore, if the petitioner let out the land 
upon which bullocks were kept, he would be 
liable under the section having taken rent 
with the knowledge of the purpose for 
which the land was used by his monthly 
tenants. On the other hand, if the land 
used was waste land for which the tenants 
were not paying rent, but which the landlord 
fthe petitioner) permitted to be used out of 
kinduess to the tenants, we think he would 
clearly he using the land for bullocks, without 
a license, and would, therefore, be liable to 
conviction under the Act. 

We discharge the Rule. 

Russell, J.—I agree. One of the uses to 
which this land was put, to the knowledge 
of the accused, was for keeping bullocks 
without a license which were let on hire, and 
that being so, in my opinion, he “used** the 
premises and so brought himself within 
section 394 of the City of Bombay Municipal 
Act, 1888. 

Rule discharged. 


BOMBAY HIGH COURT. 

Criminal Reference No. 61 of 1912. 
August 26, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPEROR— Prosecutor 

ABDUL RAHIMAN MOMIN— 

Accused. 

Practice—Jurisdiction—Magistrate seeking advice of 

District Magistrate—Magistrate bound to decide ques. 
tion himself 

A Magistrate, before wliom an accused was placed 

ou trial, felt a doubt as to his jurisdiction to try the 

accused. He thereupon sought the advice of the 
District Magistrate and, on the receipt of the latter’s 
opinion on the question of jurisdictioi), proceeded to 
jvy the case : 


Held, that the Magistrate was not justified in seek¬ 
ing the advice of the District Magistrate in the way 
he did. The Magistrate was bonnd to finish his in. 
quiry,-complete his record by the reception of all 
evidence of relevant facts, including the facts which 
bore upon the question of accused’s amenability to his 
jurisdiction, and then as a Magistrate pass such order 
as seemed to him to be legal and proper. 

Criminal Refernnoe made by the Ses¬ 
sions Judge of Satara. 

Mr. S. R. Bakhle, for the Accused. 

Mr. L.A. Shah^ Act'mg Government Pleader, 
for the Crown. 

JUDGMENT.—We think that the proce¬ 
dure by which this matter has ultimately 
found its way to this Court is open to 
objection. The accused was placed before 
the second class Magistrate on an accusation 
that he, being a subject of the Aundh State, 
had within the limits of that State dishonestly 
received certain property which had been 
stolen in British India. Those circumstances, 
no doubt, raise a point of law as to whether 
the accused would be amenable to the 
jurisdiction of the British Court; and that is 
a question which could only be decided by a 
Tribunal placed in full possession of all the 
facts bearing upon that question. The 
second class Magistrate, however, seeing 
this legal question looming before him, 
instead of completing his inquiry, getting 
upon the record all the evidence that was 
available and then deciding the point of law, 
right or wrong, for himself, proceeded to 
address an official communication to the Dis¬ 
trict Magistrate .seeking his advice in the 
matter. The District Magistrate replied, stat¬ 
ing bis opinion on the question of jurisdiction, 
but, in our opinion, the best reply would have 
been to direct the second class Magistrate 
to complete his inquiry, and as a Magistrate 
pass such order as seemed to him to be legal 
and proper. That is the direction which we 
must now make. The second class Magis¬ 
trate must finish the inquiry, completing 
his record by the reception of all evidence 
of relevant facts, including the facts which 
bear upon this question of the accused's 
amenability to a British Court’s jurisdiction. 
With this record thus complete, the Magis¬ 
trate must consider for himself the question 
of law which arises and must decide it for 
himself. If he decides it rightly, so much 
the better; if he decides it wrongly, there are 
Tribunals constituted for the purpose of 
correcting his mistake. 
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Crih[nal Appeal No. 234i of 1912. 
August 7, 1912. 

Present :—Sir Basil Ssobt, Kt., Chief Justioet 
and Mr. Justice Ghandavarkar. 

E M P B RO a — Pros ac otor 

versus 

AUBHAI MIABHAI— Accdsed. 

Public Conveyances Act{VI of 1863), s. 18*— Licoisec 
of conveyance —Omission to produce list of fares on de¬ 
mand by Police officer, 

Tlio provisions of seotiou 18 of tho Public Convey- 
ancos Aot are framed solely for the benefit of the hirer 
or the passenger, and it is when the list of fnro.s is 
not produced on demand by the hirer or the ■passe}iyer 
that the penalty provided in the section can be im¬ 
posed. 

The penalty cannot be imposed on the licensee for 
failure to produce the list of fares when required to 
do so by a Police officer at the carriage stand. 

OriraiDal appeal frona the order of acquittal 
pas.<)ed by the Honorary Magistrate, let 
Class, Abmedabad City. 

FACTS The licensee of a public con¬ 
veyance was required by a Police officer, 
while his carriage was standing at the 
carriage stand to produce his list of fares. 
He was unable to do so. 

He was proceeded against under section 
18 of the Public Conveyances Act but was 
acquitted by the Magistrate. The Magistrate’s 
order stated “The section quoted is appa¬ 
rently very clear and makes a licensee, driver, 
or other attendant liable to the punishment 
provided therein, only if he fails to comply 
with the demand for producing the list etc. 
made by any hirer. of or passenger by the 
public conveyance. In this case, no such 
demand was made by any hirer or passenger 

* Tho section runs thus 

Section 18. Every licensee, driver or other attendant 
in charge of any public couveyauce shall have with 
him, when plying for hire, a clean and legible 
list in English and such vernacular language or 
languages as the Commissioner of Police or Master 
Attendant may order, bearing the name in full of 
the licensee, and showing the rates and fares 
fixed and appointed to be taken for the fare or 
hire of his conveyance, with an abstract of the 
law relating to public conveyances, and shall, 
on demand, produce the same for the infor¬ 
mation of any hirer of, or passenger by, such 
public conveyance, under penalty, on conviction 
before a Magistrate of Police, of a fine not 
exceeding rupees twonty, and, in default of 
payment of such fine, he shall be liable to 
simple imprisonment for a period not exceeding two 
months. 


BUKNANDAN 8INOH t\ EMPEROR. 

and the section does not, therefore, apply- 
From the accused’s statement, he seems to 
have left at home through oversight the 
list of the fares etc. His consequent inability 
to produce the same to Mr. Gillispie, Ser¬ 
geant, is not punishable under section 18 
quoted above.” 

Mr. L. A. Shah^ Acting Government 
Pleader, for the Crown. 

JUDGMENT,—We are of opiniou that the 
Magistrate has come to the right conclusion 
with regard to the construction of section 
18 of the Public Conveyances Act (VI of 
1863). 

We think the object of the section was 
to provide that the licensee or driver of a 
public conveyance shall have a clean list 
of fares with him in order that he may 
be in a position on demand to produce 
the same for the benefit of the hirer or 
passenger. The provisions of the section 
are framed solely for the benefit of the 
hirer or the passenger, and it is when the 
list is not produced on demand by the 
hirer or passenger that the penalty can be 
imposed. 

The case for the prosecution cannot be put 
higher than this that the section is capable 
of two constructions, lu a case of such 
ambiguity, the Court ought to lean in favour 
of the accused. 

We dismiss the appeal and affirm the order 
of acquittal. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 689 of 1912. 

August 28, 1912. 

Present: —Mr. Justice Oarnduff and 
Mr. Justice Imam. 

SCK^iANUAN SINGH— Appellant 

versus 

EMPEROR—Respondent, 

Criminal Procedure Code (Act V of 1898), s8, 35 411 
—Sentencestorun concurrently —Sentence of sijunonthn* 
imprisonmentoneachof two counts by Presidency Magis¬ 
trate—Right of appeal—Aggregate sentence. 

Twoseatences, each of six mouths’ impriseumeut 
passed simaltaueously under section 35 of tho Criminal 
Procedure Code, and directed to run concurrently, 
cannot be held to be a single sentence of one year’s 
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iiniirij:()iiment, but would be considered as a siagle 
sontfiico of six months’ imprisonment. 

Jf such a seutenco is passed by a Pi-esidency Magis* 
trnto, it will not be appealable under section 4il of the 
Criminal Ibocediire Code. 

Appeal against the conviction and sentence 
of six months’ rigorous imprisonment, passed 
on each of two counts, the sentences to run 
concurrently, by the fifth Presidency Alagis- 
trate of Calcutta on August 13ch, 1912. 

Mr. K. N. Ghaudhri and Babu Manmatha 
Nath Mukheriee, for the Appellant. 

JUDGMENT.—Two sentences, each of six 
months’ imprisonment, passed simultaneously 
undersectionSoof tbeCriminalProcedure Code 
of 1:98 and directed to run concurrently can¬ 
not, in our opinion, be held to be, in the aggre¬ 
gate, a single sentence of one year’s imprison¬ 
ment. The word‘"aggregate” in sub-section(3) 
of the section connotes the combined effect of 
the different sentences passed and, if two con¬ 
current sentences could properly be said to be 
aggregated in the sense of being merged to¬ 
gether, the result of the so>called aggregation 
would, we think, be a single sentence of six 
months’imprisonment. The intention which 
is to be gathered from, for example, section 
411 of the Code, is that a person who is to 
suffer by being imprisoned for more than a 
certain period shall have the privilege of an 
appeal. If he is, in fact, to be imprisoned 
for a shorter period, whether under one or 
two sentences, we do not undersband how the 
privilege can, or why it should, be extended 
to him. 

This appeal is, therefore, incompetent and 
dismissed accordingly. 

Appeal dtsrr,issed. 


BOMAY HIGB COURT. 
Cbhunal Retiscon Petition No. 213 

OP 1912. 

August 7, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPE ROR —Prosecutor 

versus 

DADABHAI FRAMJI CAMA— 

Accosed. 

Bomhaij City Municipal Act (III of 1888), s. 394 


Keeping bullocks for hire by tenant with owner*8 know¬ 
ledge—Liability of owner. 

A. let out certain premises to B. For several years, 
to the knowledge of A., the premises were used by B. 
or his sab-tenants for the purpose of stabling bullocks 
used for hire in contravention of section 394 of the 
Bombay Municipal Act. In the lease given by A. 
to B y there was a clause restraining B. from putting 
the land to any use not sanctioned by Municipal 
Regulations: 

Held, that A. was guilty of an offence under sec¬ 
tion 394 of the Act, as despite the terms of the lease, 
he allowed the unwarranted use of the premises. 

Imperator v. Tyehali Curimji Barodawalla, 14 Bom.L. 
R. 885, note; 17 lud. Cas. 529, followed. 

Regina v. Seyworth, (1865) 14 L. T. N. S. 600, relied 
upon. 

Criminal Application for revision from 
conviction and sentence recorded by the 
Third Presidency Magistrate of Bombay. 

Mr. Robertson, iostructed by Messrs. Forbes 
and Co., for the Accused. 

Mr. jardine, Acting Advocate-Gaueral, 
instructed by Messrs. Crawford Brown and Oo., 
for the Municipality. 

JUDGMENT.—The petitioner here has 
been convicted of allowing to be kept, on 
his premises, bullocks used for hire, without a 
license from the Municipal Commissioner, in 
contravention of section 394 of the Bombay 
Municipal Acc (Bom. Act III of 1888), and 
has been sentenced to a fine of Rs. 15. The 
question before us is whether the lower 
Court has committed any error of law in 
finding the petitioner guilty under this 
section. 

The facts found are that the premises in 
question belonged to the petitioner; that he 
has let them out to one Kondiba; and that 
for many years, to the petitioner’s know¬ 
ledge, the premises have been used by bis 
tenant or sub-tenants for the purpose of 
stabling bullocks used for hire in con¬ 
travention of this section. The only ques¬ 
tion is whether upon that state of facts, the 
petitioner was rightly convicted under 
section 394. That section provides that 
‘Except under a license granted by the 
Commissioner, no person shall, inter alia, 
keep or allow to be kept, in or upon any 
premises, cattle for letting out on hire.” 
It is urged by Mr. Robertson for ith 
petitioner that the responsibility for stabl ne 
the cattle, without Municipal permissiong 
lay upon the petitioner’s tenant and upon, 
him only. And Counsel has referred to the 
lease given by the petitioner to his tenant 
and to the clause in the lease which restraiso 
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the tenant from puttingr the land to any 
use not sanotioned by Municipal liej^ulations. 
It appears to u«i, however, that these terms 
of the lease make rather against the 
petitioner than in his favour, for they show 
that with the knowledge at his disposal, he 
had the power to eject his tenant. This he 
did not do, but stood by, and offered no 
obstruction or impediment t) his tenant’s 
unlawful use of the laud. 16 seems to us, 
therefore, that it may rightly ba said that 
despite the terms of the lease, he allowed 
the unwarranted use of the premises. 

The case falls within the decision of this 
Court in Inipsrator v. Tyebnli Ounmji 
Barodawalli (1), wherein a similar state of 
facts a conviction was affirmed, and reference 
was made to Begini v. Heyworth (2). That 
was a case which involved liability for using 
a place as a slaughter-house without a license 
under section 126 of 10 and 11 Vic. c. 34-. 
That section providedthat *’Every person who, 
without having first obtained such liceuse as 
aforesaid, uses as a slaughter-house any place 
not used as such at the passing of the 
special Act, shall for each offence be liable 
to a certain punishment.” In considering 
that section, Mr. Justice Lush said : “The 
owner ‘uses’ the place by letting it out. The 
license is nob to the person, bub to the place.” 

So upon these facts, we think, that under 
section 394 of the Municipal Act, the peti¬ 
tioner must be held to have allowed his 
cattle to be stabled by bis tenant in con¬ 
travention of the provisions of the law. It 
may well be, as Mr. Robertson has suggest¬ 
ed and we are quite prepared to accept the 
suggestion, that the petitioner has acted 
throughout in good faith, and under a mis¬ 
taken belief as to his legal responsibility. 
But however that be, ho has, in our opinion, 
rightly been convicted under section 394 
and we must, therefore, discharge the Rule. 

Rule dtscharged^ 

(1) 14 Bom. L. R. H85, nvte-, 17 Ind. Cas. 529. 

(2) (1866) 14 L. T. N. S. 6U0. 



CALCUTTA HIGH COURT. 
Criminal Revision No. 907 of 1912. 
August 15, 1912. 

Present '.— Mr. Justice Holmwood and 
Mr. Justice Imam. 

MANIR CHANDRA CHAKRAVARn 

AND ANOTHER — FiBST PARTY — PETITIO.VBSS 

veisus 

PREO NATH KUAR and others— 
Second Party—Opposite Party. 

Criminal Procedure Code {Act V nf 1898), .s. 145, 
scope of—Absolute continuous possession dealt with 
^Party claiming right oj easement not to be made 
}>arfy to section 145 proceedings—Jurisdiction oJ 
Magistrate — Public, if maybe declared to be in posses- 
sion. 

Section 145 of tlie Code of Criminal Procedure 
only deals with rigljts of absolute continuous posses¬ 
sion of iinmoveable property, and proceedings under 
that section are entirely without jurisdiction unless 
they are directed to the decision of absolute contiuu. 
ing possession of either party. 

The right of a party, who does not claim anything 
beyond the right to worship on one day in the year and 
the right to make due and proper preparations for the 
holding of that worship by erecting huts for the pur¬ 
pose of holding the paja, is in the nature of an ease, 
ment and not in the nature of possession, and, there¬ 
fore, such a party cannot be made a party to a pro¬ 
ceeding under section 145, Criminal Procedure 
Code. 

The public cannot be declared to be in possession 
of any piece of land, for if that be done, then both 
parties to the dispute are included in that term and 
the possession, therefore, is joint possession and the 
jurisdiction of the Court under section 145, Criminal 
Procedure Code, is ousted. 

Rule against the order of the Deputy Ma¬ 
gistrate of Howrah, dated May 11th, 1912, 
declaring the Opposite Party to be entitled 
to possession of the land in dispute. 

Babus Atulya Gharan Bose and Btr Bhushan 
Butt, for the Petitioners. 

Mr. K. N. Ohaudhuri and Babu Manmatha 
Nath Mukherjee, for the Opposite Party. 

JUDGMENT,—This was a Rule calling 
upon the District Magistrate of Howrah and 
on the opposite party to show cause why the 
order passed under section 145, Criminal 
Procedure Code, should not be discharged on 
the grounds, firstly^ that the public who claim 
the right of easement for one day in the year 
cannot be a party to section 145 proceedings, 
SLod secondly, that coostructive conditional pos¬ 
session is not known to the law. 

We are of opinion that this Rule must be 
made absolute on both the grounds on which 
it was issued. It is clear that if the public 
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are declared to be in possession of any piece 
of land, then both parties to the dispute are 
included in that term and , the possession, 
therefore, is joint possession and the jaris- 
diction of the Court under section 145 is 
ousted. But this is an academical question. 
The principal question is whether a party, 
who do not claim anything beyond the right 
to worship on one day in the year and the 
right to make due and proper preparations 
for the holding of that worship, by erecting 
huts for the purpose of holding the puja^ can 
be admitted to proceedings under section 145 
of the Code of Criminal Procedure, which 
only deals with rights to absolute continuous 
possession of immoveable property. What 
the learned Magistrate means by constructive 
conditional possession we cannot conceive. 
If he means their right to be in possession 
for one day in the year or to take such steps 
as are necessary to prepare for the that 

is in the nature of an easement and not in 
the nature of possession at all and this is 
what the second party themselves .'ask for in 
their petition. They say that the first party 
is likely to disturb them in their public wor¬ 
ship on the last day of Baisakh, inasmuch as 
the first party claims the land to be his 
ancestral property and desires to hold a 
private worship of his own apparently of the 
same goddess Bhadrakali on that very day: 
and they pray that considering the emer¬ 
gency of the matter, the Magistrate may be 
pleased to take proceedings under section 144 
of the Criminal Procedure Code. And they 
rely upon the case of Belagal Ramacharlu v. 
Emperor (1). Now, had the Magistrate 
taken snob proceedings, all these troubles 
would have been avoided. He had only to 
prohibit any person claiming either as pro¬ 
prietor or in any other capacity from inter¬ 
fering with the public and with the public’s 
designated priest whose name was given in 
the proceedings in conducting this puja or 
in preparing for it. This would have set¬ 
tled the whole dispute; and this can easily 
be done year after year, if it be necessary. 
The proceedings can be taken a month before¬ 
hand. It would be ample for all that is 
necessary to meet the ends of justice. But 
as we have already indicated, proceedings 
under section 145 are entirely without juris¬ 
diction unless they are directed to the de¬ 


cision of the absolute continuing possession 
of either party until they are ousted by the 
order of the Civil Court. We, therefore, 
make the Rule absolute and set aside the 
proceedings in the lower Court. Costs 
ordered will be refunded. 

Rule made absolute^ Case remanded. 


BOMBAY HIGH COURT. 
Criminal Appeal No. 253 of 1912. 
Angust 10, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Heaton. 
EMPEROR— Appellanp 


versus 


OHIMANLAEi JAGJIVAN —Aocdsed. 

British India^Wadhwan Civil Station—Bombay 
Abkari Act {Bom. Act V of 1878), s. 43 (a) *—Importe- 
tion ofhhimgfroinWadhwan Civil Station to Viramgam. 
Wadhwaa Civil Station is not a part of British 


India. 

lYiecam Ponachand v. The Bombay, Baroda and 
Central India Railway Company, 9 B. 244, over¬ 
ruled. 

Queen-Empress v. Abdul Latif valad Abdul Rahiman, 
10 B. 186, followed. 

TTtttnrhand V. Sakarlal, 33 0. 219, 8 Bom. L. R. 129, 


relied upon. . ^ , ft- a 

The importation of twenty tolas of bnang from 

Wadhwan Civil Station into Viramgam is an importa- 
tion of bhang from foreign territory into Presidency of 
Bombay and is, therefore, punishable under section 
43 of the Bombay Abkari Act. 

Criminal appeal by the Government of 
Bombay from an order of acquittal passed 
by the second class Magistrate of Viramgam. 

Mr. L.A. Shah, Acting Government Pleader, 
for the Appellant. 

Mr T. B- Desat, for the Accused. 

JUDGMENT. 

BaTOOELOR, J.—In this case, the accused 
was charged under section 43 of the Bombay 
Abkari Act (Bom. Act V of 1878), with 


•The section runs as follows 

Section 43. Whoever, in contravention of this Act, 
or of any rule or order made under this Act, or of 
any license, permit or pass obtained nnder this 
Act— 

(a)imports or exports liquor, hemp or any intoxicat¬ 
ing drug into or out of any part of the Presidency 
of Bombay,... 

shall be punished for each such offence with fine 
which may extend to one thousand rupees or with 
imprisonment for a term which may extend to sb; 
?nonths or with both. 


(1) 36 M. 471, 
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imporiingr an intoxoatring: drug into the 
Presidency of Bombay. The fact proved is 
that the aoonsed brought twenty tolas of 
hhang from Wadhwan Civil Station to Viram- 
gara. Viramgr^m admittedly is British terri¬ 
tory. It is further admitted that the im¬ 
portation of twenty tolas of hhang into 
British territory from foreign territory would 
be punishable under section 43. 

The only question which arises, therefore, 
is whether Wadhwan Civil Station is within 
the Presidency of Bombay or not. The 
Abkari Act extends to the whole of the 
Presidency of Bombay (see section 1); and 
by the Bombay General Clauses Act (Bora. 
Act I of 1904) ‘Presidency of Bombay’ means 
the territories within British India for the 
time being under the administration of the 
Governor of Bombay in Council. ‘British 
India’ is by the same Act defined to mean all 
territories and places within His Majesty’s 
Dominions which are for the time being gov¬ 
erned by His Majesty through the Governor- 
General of India or through any Governor 
or any other officer subordinate to the Gov- 
erno;'-General of India. 

In the Court below, the learned Magistrate 
has held that Wadhwan Civil Station is 
within the limits of British India, and for 
that view, he has relied upon Mr. Justice 
Bayley's decision in Triccam Panachand v. 
The Bombay, Baroda and Central India 
Railway Company (1). That decision is clear 
authority for the Magistrate’s decision, and 
the real question now before us may be said to 
be whether Triccam Panuchand^s case (l)wa8 
rightly decided. It was the decision of a 
single Judge and as such is not binding upon 
us. It is unnecessary, therefore, to consider 
the reasoning upon which that case proceeded 
but it is material to say, with great respect, 
that the grounds upon which Mr. Justice 
Bayley based his determination do not appear 
to my own mind to carry conviction. 

While we are not bound by Mr, Justice 
Bayley’s decision, there is a decision of this 
Court which is binding upon us, and that is 
the decision of the Bench in Queen-Empressv. 
Abdul Latib valad Abdul liakiman (2), where 
Mr. Jush'ce Bird wood and Mr. Justice Jardine, 
have Iheld that the Civil Station at Rajkot 

(1) 9 B. 244, 

(2) 10 B. 18Q. 


is not part of British India within the 
meaning of Statute 21 & 22 Vic. o. 106. 

It is urged on behalf of the appellant that 
the position of Rajkot Civil Station is, for our 
present purposes, indistinguishable from that 
of Wadhwan Civil Station; and upon reference 
to the agreements made with these two States, 
and recorded in Aitchison’s Treaties, I am of 
opinion that this argument must be allowed. 
So far as the material clauses in the two 
Agreements are concerned, they are couched 
in identically the same language, nor has any 
attempt been made before us to distinguish 
the language in the one agreement from the 
language in the other. It follows, therefore, 
that if in the case of Rajkot, the true 
construction of the agreement is that Rajkot 
Civil Station remains ontside British India, 
the same constrnction must be placed upon 
the agreement with Wadhwan. Therefore, 
following the decision in Abdul Latib's case 
(2), which for the rest commends itself to 
my own mind, we must, I think, hold that 
Wadhwan Civil Station is outside the limits 
of British India. It is true that in Abdul 
Latib's case (2) what the Court decided was 
that Rajkot was not part of British India, as 
that term is defined in the Indian Penal Code, 
and that the definition of British India’ in 
the Indian Penal Code is framed in different 
words from the definition which occurs 
in the Bombay General Clauses Act. It 
appears to me, however, that so far 
as regards our present purposes, this differ¬ 
ence in language is not a difference of 
substance. Reference may also, I think, be 
made to the Privy Council decision in 
Hemchand v. Sakar Lai (3), which seems (o 
me to lend support to the view that Wadh¬ 
wan Civil Station is not a place within His 
Majesty’s Dominions which for the time being 
is governed by His Majesty through the 
Governor-General of India or through any 
Governor subordinate to the Governor- 
General. It may be observed farther that, as 
was admitted in argument, the laws which 
prevail in the Bombay Presidency do not 
prevail proprio vigore in Wadhwan Civil 
Station, and it is irrelevant to the present 
point that some of such laws are extended to 
the Civil Station by recourse to other powers 

(3) 33 0. 219; 8 Bom. L. E. 129; 1 L. T. 116; 16 
M. L. J. 115; 3 0. L. J. 395; 10 0, W, N. 361; 3 A 1 
J. 250; 30 I. A. 1 (P. 0.) 
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than those vested in the Bombay Legislatare. 

For these reasons, I am of opinion that, 
notwithstanding the decision in Triccam 
Panachand v. The Bombay^ Baroda and Central 
India Baihvay Company iX)^ we ought now 
to hold that Wadhwan Civil Station is not 
part of British India. If that is so, then it 
follows that the accused must be convicted of 
the offence with which he was charged, and I 
would suggest that he be punished with a 
nominal fine of one rupee, seeing that the 
object of the appeal is not to secure this 
particular accused’s punishment so much as 
to have a definite pronouncement as to the 
legal position of Wadhwan Civil Station. 

Heaton, J. —I agree in the conclusion that 
the Wadhwan Civil Station is not part of 
British India, and I also agree that the 
decision in Queen^Empress v. Abdul Latib valad 
Abdul liahiman (2) is in reality a binding 
authority in this case. Since that decision 
was pronounced, matters have progressed 
a good deal, arguments have been rife and 
decisions have been obtained. The subject 
is one which from time to time has occupied 
ray attention, and I could, were I so disposed, 
deliver a very lengthy, however imperfect, 
judgment o : the point now in dispute. But 
it swems to me quite unnecessary to do this; 
unnecessary for me to say more than that, 

I think, the decision given in Queen^Empress 
V. Abdul Latib valad Abdul Rahiman (2) 
was absolutely right. 

I would only say a word or two about one 
argument which was advanced by Mr. Desai. 
He said; It cannot be that the people 
who all their lives have supposed they 
were living in British India, who are 
governed by British Officials and subject 
to British laws, are in truth not living in 
British India at all but in a Native State,” 

Happily or unhappily it may be so. There 
are many places in other parts of the world 
where British laws are in force, where there 
are British Courts and British Officials, where 
there are people living to all intents and 
purposes under British Dominion, bnt 
which are in truth not part of His jiajesty’s 
Dominions. I would point out one more 
thing, and that is that, as a fact, these British 
laws, under which the inhabitants |of the 
Wadhwan Civil Station are living, are 
applied to that particular place by a special 
process and do not apply of theniselveg; 


and I can imagine no more cogent circum¬ 
stance for showing to thoughtful minds that 
Wadhwan Civil Station is in truth not a part 
of British India. 

Appeal alloiced. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 1031 op 1912. 

August 16, 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Imam. 

GANPAT RAI— Petitioner 

versus 

EMPEROR— Opposite Partt. 

Petroleum Act (Vlll of 1899), ss. 11, 15— Possession 
and transport of petroleum—Illegal possession hy agent 
without principal’s knowledge—Liability of principal. 

Even though the Petroleum Act provides a pei’sonal 
penalty, the only person that can be punished is tho 
one who keeps petroleum or carries it aboafc or 
puts more than 500 gallons at one place. 

There is no provision in the Act, as there is in the 
Ekciso Act and in the Motor Gar Act, which makes 
the principal responsible for the acts of his agents or 
servants. 

Therefore, if an agent of several persons in the 
sale of petroleum keeps more than 500 gallons in con¬ 
travention of section 11 of the Petroleum Act, his 
principal is not responsible for this unless the latter 
knew that more than 500 gallons of petroleum was 
illegally kept on his license and allowed this to take 
place with such kno\vledge. 

Rule against the order of the Deputy Ma¬ 
gistrate of Palamau, dated April 4th, 1912, 
convicting the petitioner under section 15 
(a) of the Petroleum Act, VIII of 1699, on 
each of three counts, and sentencing him to 
pay a fine of Rs. 50 on each count. 

Baba Eajendra Prasad, for the Petitioner. 

Baba Srish Chandra Ghowdliury, Junior 
Government Pleader, for the Crown. 

JUDGMENT.—We are of opinion that 
this Rule must be made absolute apou the 
grounds on which it was issued. 

The law (Act^^VJII of 1899) lays down 
in section 11: No quantity of petroleum 
exceeding 500 gallons shall be kept by any 
one person, or on the same premises, or shall 
be transported, except under, and in accord¬ 
ance with, the conditions of a license granted 
under this Act.” 

Now, it is found that a person, named Sheo 
Bhagwan, who was an agent of the petitioner 
and also apparently agent of seyerai other 
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pereons in ihe sale of petroleum, imported or 
rather transported (for, wo donofc know how 
thia petroleum was imported into this coun¬ 
try) more than 150 tins at a time,and we are 
told that 150 tins is equal to the maximum 
allowed, viz., 500 gallons. Tf, therefore, Sheo 
Bhagwan transported more than 150 tins, he 
is guilty of transporting petroleum in centra- 
ventio'n of the Act. But wo are unable to 
see that the principal, Ganpat Rai, is res¬ 
ponsible for this, unless thereisa finding that 
he knew that more than 150 tins were being 
transpoi'ted at one time on his license and 
allowed this to take place with such know¬ 
ledge. Now, there is no finding to that 
effect. 

The agent, Sheo Bhagwan, seems to have 
been allowed to give evidence and, of course, 
being himself the guilty person, he would 
naturally try to shift the balance on to his 
principal. Ide says that he did transport 
more than 150 tins for his principal at one 
time and despatched them in parcels of 150 
gallons to the dealers. Sail we are unable 
to say. there being no finding to tliat effect, 
that the petitioner was in any way responsi¬ 
ble for this illegal proceeding. 

'Vhe second point depends upon the first 
and has already been decided by us, namely, 
that the petitioner cannot be held criminally 
liable for any illegal act of the said agent. 
There is no provision, as far as we can see, 
in this Act, as there is in the Excise Act and 
in the Motor Oar Act, which makes the princi¬ 
pal responsible f-T the acts of his agents or 
servants and nothing can be read into the 
law which is not to be found in the law. 

As regards the third ground, we have al¬ 
ready referred to (hai. It relates to the 
contention of the petitioner that Sheo Bhag- 
wau was agent for other firms as well as for 
the petitioner and that it is impossible for 
the petitioner to know how much petroleum 
was imported for his use and how much for 
that of the others. It is argued by the 
learned Vakil for the Crown that as Ganpat 
Rai took commission or profit of one pice 
per tin on every tin sdd, he must have been 
aware of how many tins were in the pos¬ 
session of his agent at one time. Thia does 
not seem to us to be at all a necessary 
conclusion. A stock of 150 tins may be sold 
out gradually and be replenished from time 
to time and it is impossible for the absent 
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principal to know whether atone firrin In's 
agent had 150 tins on his behalf or on behalf 
ot the other firms. Even thougli the Act pro¬ 
vides a personal penalty, we tliink the only 
person that can bo punished is flie one who 
keeps petroleum or carries it about or puts 
more than 150 tins at one place. 

Eor the.se reasons, tlie Rule mu.st bo made 
absolute and the conviction and sentence set 
aside. The fines, if paid, must be refunded. 

linlfi made absolute. 


BOMBAY HIGH COURT. 

CftiMiSAii Rbpbrence No. 73 op 1912. 

August 29, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

EM PE ROR—Pkosbcdtob 

versus 

BUDHANKHAN INATATKHAN— 

ACCOSEI). 

Pl’nrt? Code (--1ft XLV 0 } 18G0), 5 . 414— Concealing 
stolen property —Oiencr of properfij not traced — Offence. 

Section 414- of the Penal Coilo (loos not impose on 
the i)rosecntion tlie requir( 2 inent to trace in all cases 
the owners of the property stolen. All that is needed 
is to show that the accused voluntarily assisted in 
concealing or disposing of property which lie had 
reason to believe to be stolen property. Tho latter 
fact may bo proved from the a( ensed’s own conduct 
and actions. 

Criminal Reference made by the Assistant 
Sessions Judge of Thana. 

Mr. L. A. Shah, Acting Government 
Pleader, for the Crown. 

JUDGMENT.—This is a Reference made 
to ua by the Assistant {Sessions Judge of 
Thana, who found himself unable to accept 
the verdict of the Jury. The accused 
Budbankhan valad Mithekban alias Nathu 
Inayatkhan was committed for trial on 
charges under sections 414 and 75 of the 
Indian Penal Code. On the motion of the 
Public Prosecutor, a charge under sec¬ 
tion 411 was added in the Court of Session. 
The Jury by a majority acquitted the accused 
on the charge under section 411, bub by a 
majority of 4 to 1 they found him guilty 
under section 414. It is because the Assist¬ 
ant Sessions Judge is unable to agree with 
the Jury that the charge under section 414 
is proved that this Reference has been made. 
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We do not understand the Assistant Sessions 
Judge to express any real dissent from the 
view which the Jury took of the effect of the 
evidence as to the matters of fact. We 
understand his reference to show that he 
doubted whether on the facts as slated by 
the prosecution witnesses, a conviction can 
legally be had. We are unable to share that 
doubt. 

The facts stated for the prosecution were 
mainly these: the accused arrived at Palghar 
Station about 4 o’clock in the morning from 
the Surat train and crossed over from the 
np.platform to the down-platform. He was 
found to be without a ticket, and was, 
therefore, directed to stay in the passengers’ 
shed outside the Station until the morning 
when the Station Master would arrive and 
see into the matter. The witness Keshav, 
the third class Head Constable, inquired 
of the accused what things he had in his 
possession, and the accused showed him a 
few annas and a knife, and that was all that 
cDuld be found in his possession. About 
an hour later, the accused jumped over the 
railing of the passengers’ shed and moved 
along towards the north. On being ques¬ 
tioned as to where he was going, he said 
that he wanted to drink water The porter 
showed him the water-pipe towards the 
south, but the accused, as if bent on some¬ 
thing other than drinking water, went on 
towards the north. His conduct excited 
suspicion specially when he was seen to be 
searching for something near the railway 
track. Questioned by Keshav as to what 
he was looking for, he said he was looking 
for a rupee which he had thrown away. It 
was obviously unlikely that a Patban cooly 
in possession of only a few annas should 
throw away a whole rupee; and the ex¬ 
planation naturally did not satisfy the 
mind of Keshav. Keshav called other men 
to his assistance, and they all searched 
about the railway line, pretending to assist 
the accused to recover what he had lost. 
Suddenly one of the searchers came upon 
two gold bangles, and cried oat that he 
had found them. At that moment, the 
accused took off bis shoes and ran away. 
He was, however, pursued and captured and 
the discovery of the bangles was recorded 
in a properly executed panchnama. The 
value of the bangles was Rs. 38. They 


were made of gold and were such as would 
be appropriate to children of the wealthier 
classes. They were obviously singular and 
inappropriate as part of the personal beloug- 
inga of a poor Pathan cooly. This, indeed, 
was recognized by the accused himself, 
who throughout has laid no claim to be 
entitled to the bangles. His defence has 
been that he has no connection with them 
whatever. 

We see no reason to distrust the evidence, 
of which the purport has been given above, 
and which rests upon witnesses against 
whom no motive for false statement can 
reasonably be assigned. It is noteworthy 
that the bangles were not casually dropped 
about the railway track, but were found 
carefully placed one on each side of the 
railway line. The inference is that they 
were so placed by the accused in the hope 
that, after he had been released in the matter 
of his travelling without a ticket, he could 
return to the spot and recover the ornaments 
from their place of concealment. His whole 
conduct appears to us conclusively to show 
that it was he who deposited the bangles by 
the railway line, and that he was conscious 
that he bad no title to the property. That 
being so, we are unable to perceive the force 
of the Assistant Sessions Judge’s objection 
that there is no affirmative evidence in the 
case to show from whom or in what circum¬ 
stances the bangles became stolen property. 
It is clearly impossible to expect in all cases, 
including cases of petty losses, that the Police 
should be able to trace the owners of the 
property stolen, nor, we think, does section 
414 impose any such requirement on the 
prosecution, All that is needed is to show 
that the accused voluntarily assisted in 
concealing or disposing of property which 
he had reason to bslieve to be stolen pro¬ 
perty. Here the accused’s own conduct 
from the beginning to the end clearly 
indicates that he had reason to believe, and 
did believe, that these ornaments were 
stolen property. It is, moreover, proved 
that he was in possession of the property: 
this consists of valuable gold ornaments of 
which accused would not ordinarily be in 
honest possession; and he has declined to 
explain or justify his possession. Further, 
his actions in connection with the ornameuts 
amounted to yoluntarily assisting in coa- 
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oealing or disposing: or making^ away with 
this property; and we, therefore, agree 
with the majority of the Jury tliat the 
charge against him was proved. 

The aooased being thus convicted under 
aaotion 414, it will be necessary that he 
should be tried farther under section 75, 
Indian Penal Code, and an appropriate 
sentence passed having regard to the results 
of that trial. For this purpose, we record 
a conviction under section 414 and remand 
the case for further disposal to the Sessions 
Court. 

Gaie remanded. 


ALL^HABiO HIGH OOCTRr. 

FULL BENCH. 

Misoelc-aneous Appeaei No. 431 of 1912. 

November 19, 1912. 

Present: —Sir Henry Flichards, Kr., 

Chief Justice, Mr. Justics Tudbali 
and Mr. Justice Chamier. 

In the matter of HAR PRASAD SINGH, ^ 

VAKIL. 

Legal Praclitioncr:i Act of 1879), s. 13—Pr.>. 

jeasioiial miscon(Xu,ct-~lli<jh Coibi't Ttitlcs, Lhapter 

rule 25— General Civil Courts Rules, 1911, Chapter XXf, 
rule 37—Civil Procedure Code f-4cf V of 1908), O. 
XXI, r. 73. 

If a Pleader, acting for a deci-ee-liolder, purchases 
the property sold in execution of his clionc’s decree, 
he is guilty of professional misconduct. The evil is 
equally great i4 ho purchases tlie property for other 

persons. , 

Therefore, where, in execution of his client s 
decree, a Pleader made apnrehase on bolialf of his 
father, the Court held him guilty of misconduct. 

Per Chamier, ./.—Rule 37 of Chapter XXI of the 
General Rules, Civil, 1911, appliesevento aPleader of 
the High Court, when ho is pracc-ising in the Sub¬ 
ordinate Courts. 

Reference made by the District Judge of 
Banda. 

Dr. Sunder Lai (with him Dr. Tej Bahadur 
Supru, Messrs. PeaieLal BanerJi.DamoiarDas 
and Umashanker Bajpai), for the Vakil. 

Mr. Hyves, in support of Reference. 

JUDGMENT. 

RiCHiXDi, 0. J.—This is a Reference with 
regard to the alleged misconduct of one Har 
Prasad Singh, a Vakil practising in the Court 
of the Subordinate Judge at Banda. It 
appears that the Delhi and London Bank 


obtained a decree and that Har Piasail 
Singh was acting for the Dank. Certain 
property was put up to sale. The first sale 
proved abortive. On the same day, tlie pro¬ 
perty was put up a second time and portion 
of it was purchased by Har Prasad Singh 
on behalf of his father. There can be little 
doubt that Har Prasad Singli who was living 
with his father must in a sense have been 
interested in the purchase. He raiglit pos¬ 
sibly succeed and naturally he would desire 
to obtain as good a bargain for his father as 
he reasonably could. He has been reported 
by the learned Subordinate Judge as having 
contravened rule 25 of the High Courts 
Rules, Chapter XV and rule 37 of the Civil 
Courts Rules Chapter XXI. Rule 25 of the 
High Courts Rules, provides that “No Advo¬ 
cate, Attorney or Vakil shall, in his own 
name or in the name or names of any other 
person or persons, purchase any property 
or any share or interest in any property sold 
in the execution of a decree or order in any 
suit, appeal or other proceeding in which 
he was in any way professionally engaged.” 
Rule 37 of the Civil Courts Rules is as 
follows:—"Except in the case permitted by 
clause (13) of Rule 10, no Legal Practiiiouer 
shall, at a sale in execution of a decree in a 
suit in which he has been professionally 
engaged, bid for or purchase, whether ia 
his own or in any other name for his own 
benefit or for the benefit of any other person 
any property sold in execution of such 
decree. 

"Any Legal Practitioner contravening this 
rule will be held guilty of misconduct within 
the meaning of Act XVIII of 1879 and 
be dealt with accordingly.” 

It will be observed that rule 25 differs 
very slightly from rule 37, except for the 
provision at the end. There can be little 
doubt that the evil of an Advocate, Attorney 
or Vakil purchasing for other persons is 
practically as great as if he purchased on his 
own behalf. It must, however, be admitted 
that rale 25 is possibly open to the construc¬ 
tion that it only prohibits purchases being 
made by an Advocate, Attorney or Vakil on 
bis own behalf. There is no donbt whatever 
that the matter is specifically dealt with by 
rule 37 of Chapter XXE of the Civil Courts 
Rules. There it is expressly laid down that 
a purchase cannot be made for any one and 
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tliat the legal practitioner, which includes, 
of cotirse, a Vakil, is even prohibited from 
bidding' at the sale. It has not been serious* 
ly contended that the High Coart was not 
ernposvered to make this rule under its in¬ 
herent jurisdiction or under section 15 of the 
Charter Act. However, having regard to the 
facts set forth in the affidavit, which has been 
filed on behalf of Har Prasad Singh, the tes¬ 
timonials of his previous good conduct, I think 
that his action in contravening the rule was 
either done in forgetfulness or on the spur of 
the moment, and 1 think that under all the 
circumstances of this particular c^se, it is 
unnecessary for this Court to take any action 
under section S of the Letters Patent. 

I wish to say that I hope that this will 
be a warning not only to Har Prasad Singh 
bub also to other Legal Practitioners that 
the rules of the Court misb be implicitly 
obeyed. 

ToDn.u.L, J. —I agree with the Cliief Justice 
that ill the circumstances of the present 
case, it is unnecessary to do more than to 
warn the Vakil concerned. I have personally, 
no doubt whatsoever, that ho knew he was 
breaking a rule of the Court, which ha was 
bound to obey, but that he did so on the 
spur of the moment as he was unable to make 
any other arrangement for the acquisition of 
the property by his father. It is only in view 
of his character and the fact that he has 
only five years’ experience at the Bar that 1 
remain content with warning him and taking 
no fuitlier action against him. In my 
opinion, rule 37 of Chapter XX[ of tho Civil 
Courts Rules and rule 25 of the High Courts 
Rules, diaper XV liave practically one and 
the same meaning, and I should like it to be 
well understood by all the members of the 
Bar that that is so, and that the action of 
which the Vakil in the present instance has 
been guilty, was an action which in the future 
will not go unpunished. 

Chamibk, J.—I agree that it is unnecessary 
to do more than warn the Vakil in the present 
case. But I wish to add a few words in 
view of the discussion which has taken place 
in regard to rule 37 of Chapter XX[ of the 
Geueial Rules, Civil, 1911. It has been sug¬ 
gested that a Vakil of this Court when prac¬ 
tising in theSubordinateCourts is not bound by 
this rule. It seems to me that there is no force 
whatever in this suggestion. The rule applies 
to all Legal Practitioners practising in the 


subordinate Courts. Then, it was contended 
that this Conrb had no power to make such 
a rule. It seems to me that if statutory 
or legislative authority is required to support 
this rule, it is to be found in section 15 of 
the Indian High Courts Act, 1861. But 
whether the rule is valid or not as a rule, it 
has been in existence for about 30 years and 
it shows that for that period this Court 
has considered that conduct of the kind now 
iu question is most objectionable and will 
be dealt with as misconduct under the Legal 
Practitioners Act. I am of opinion that 
the rule contains a most salutary provision 
and that serious notice should be taken of 
any deliberate disregard of it. In the 
pre.sent oise, I am prepared to accept the 
affidavit of the Vakil that he acted on the 
spur of the moment and in view of his 
previous good character, I agree that no 
further action need be taken. 

By THE CooKT.—Let the papers be filed, 


BOMBAY HIGH COURT. 

Criminal Reference No. 83 of 1912. 
August 26, 19i2. 

Present: —Mr. Justice Batchelor and 
Mr Justice Rao. 

in re. RAMJIBHAl WAGHJIBHAl— 

Applicant. 

Criminal Proeechire Code (Act V of 1898), ss. 87, 83, 
110 , 112, IH—ir.tiTflrti for arrest of person, who had 
left Court’s jurisdiction — Proclamation—Attachment of 
property. 

A Magistrate cannot legally issue a warrant under 
section 114, Criminal Procedure Code, for the arrest 
of a person who has already left the local limits of tho 
Magistrate’s jurisdiction. The person proceeded 
against must be actually and physically present in the 
district in which the Magistrate exercises jurisdic¬ 
tion. 

Where a warrant under section 114 was issued for 
the arrest of a person who had left the district and 
subsequently a proclamation against tho person was 
issued and proceedings taken under sections 87, 83, 
Criminal Procedure Code: 

Held, that the warrant, proclamation and attach¬ 
ment were all illegal. 

Reference made by the Sessions Judge of 
Ahmedabad. 

GROUNDS OP REPBRBNCfi. 

I am of the opinion that the Magistrate 
could not legally issue a warrant. I do not 
mean that he had no power in a Ghaptei? 

* k 
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VIII oase to issue a warrant under section 
11-1 without a formal fiudiuar as to tlie 
desperate and dangerous nature of the accus¬ 
ed. But it does seem to me that when a 
Magistrate is informed that a person has 
left the district, this cannot possibly be in¬ 
formation that the same is in tlie local limits 
of his jurisdiction as required in seotiou 110. 

It will be observed that section 110 does 
not say a person “residiog” in his district 
whereby technical “residence” on the lines 
of the Civil Procedure Code might give the 
Magistrate jurisdiction. But the parson 
proceeded against must, I think, be actually 
and physically present at; the district. I 
suppose the object of the Chapter being to 
prevent commission of future crime and not 
to punish pxst crims, this object is equally 
subserved by the porsjn who is hostile to 
public order voluntarily bauishing himself 
* as by his bsing bound over. I think tlisa 
the Magistrate could nob legilly issue a 
warrant under section 1L4. If so, he could 
nob legally issue a proclamation: (vide section 
87); and that the proceedings under sections 
87 and 83 are, therefore, illegal and .should 
be set aside. 

I am not able to interfere directly as 
matters have not yet reached the stage where 
section 405, Criminal Procedure Code, applies. 
The “accused” has not come in and surrender¬ 
ed, and is not, I suppose, likely to do so both 
for general reasons and because his co-accused 
have been ordered to be bound over under 
section 112 with a condition as to the quality 
of sureties which is of doubtful legality. 

I might have had some doubts as to 
whether any Court could interfere under the 
Criminal Procedure Code but vide the case 
of Iwpcra^or v. Jmu Badhar (1). The only 
question in my mind is, whether a proclama¬ 
tion cannot be issued when a warrant even if 
illegal has been issued and evaded. 

Mr. G, N* Thakore, for the Applicant. 

JUDGMBN’T.—There is no appearance in 
this case for the District Magistrate though 
notice has been served upon him. In these 
circumstances, we have not had the advantage 
of arguments lu support of the Sub-Divisional 
Magistrate’s proceedings. But upon the best 
consideration we can give to the matter, we 
take the same view as the learned Sessions 
Judge has expressed in his reference; and 

(1) 14 Bom. L. E. 163. 14 lod. Cas. 757} 13 Cr, L. 
J. 293. 


f>)r the roanoiis there appoiring, we Ijohl tiiat 

the warniiit, proclamation and attiielirn *iit in 

this case were illegal. We, therefore, net 
them aside, and direct (lio attaolHuent to bo 
raised. 

Order accordingly. 


ADLAHABAD HIGH COUHT. 
CRiJtiNAL R.ciris[0x PiiririON N'o. 8)3 oif 1912. 

N'oveinbijr 30, 1912. 

Preienl: .lustics Tudbill. 

JABBAR SIN'GH—-Apflic-VNI' 

vers Hi 

B.\IPC flOR —Op?03(Tk Partt. 

U. P. MuniciyiUti'.’i Act [I of IQOO', 12 <, cl-,. (U), 
(0 —M'lnicip il Riiijs — “D.iiiiliilar,” me tuinfj of — Svller, 
A (i 0-, n-lio only woijflis things bronglit to a 
in vi-kot to bi sol i, is not a solier of cUoso tilings. 

.Application to revise an order of ths 
Magistrate of Oiwiip re. 

Mr. PurushoUam Da Tanlan, for the 
Applicant. 

Mr. ^^alco^nfOll, for the Crown. 

ORDER.—The applicint, .labbic Singh, 
has been convicted of a b.'each of the 
Municipal Rules made by the Maoicipaliby of 
Cdwnpjre and has baea sentenced to fifty 
rapeesfiae, tlie maximum punishment allo wed. 
The rule is one, which purports to have been 
made under section 128 clauses (h), (t), for 
the regulation of the Collector Gunj market, 
iu the Cawapore Muuicipility, Rule 2 of 
these rules recites: “No retail transaction 
shall be permitted in the market e.xcept in 
the street known as the ‘Pharyas street’ a^d 
on a strip of land lying on both sides of and 
extending back eight feet from the picca 
road traversing the market and leading from 
the Kotwali to the Bawan Dukan. Retail 
sales are only permitted subject to the pay¬ 
ment of rent at the rate of eight annas per 
square yard per month for the area occupied 
and subject also to the condition that neither 
grain nor vegetables shall be sold. 

For the purpose of these rules any trans¬ 
action in which less thin a c\rt load of pro¬ 
duce is sold shall be considered retail tran.s- 
action. Tne fees shall be collected and 
brought to account in accordance with the 
provision of the Municipal Account Code. 
Rule 4 says: —“Any person who sells retail in 
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the market otherwise than in accordance 
with rule 2 shall be paniahable with fine 
winch may extend to Rs. 50,” The case 
wlncli was broaght against the appellant was 
that he had sold gur retail on that portion of 
the market which was restricted to whole¬ 
sale transactions. The Bench Magistrates, 
before whom the case came, found, as a matter 
of fact, that the transaction in regard to 
which the accused was charged had taken 
place on that portion of the land specially 
set aside for ’retail” transactions. But the 
Court convicted him because he had not paid 
rent at the rate of eight annas per square 
yard per month prior to the trau.sacbion in 
question. Among other defences, the appli¬ 
cant pleaded that he was a mere dandidar or 
a weighman and that as such he was neither 
a seller nor a buyer nor an agent of either. 
The Bench Magistrates held that he was a 
dandidar, but they held that because the 
dandidurs frequently arrange a sale between 
the seller and the buyer or rather they 
frequently bring the buyer and the seller 
together, therefore, the man who weighs 
produce in the market is a person who sells. 
I may note here that certain points of law 
are raised on behalf of the applicant which 
go to the root of these rules and the validity 
and the legality thereof. But 1 do not pro¬ 
pose to waste time in deciding any question 
of law, when clearly upon the facts of the 
case the applicant has not committed any 
breach of the rule itself. Rule 2 says that 
retail sales are only permitted subject to 
payment of rent. The rule is cumbersome 
and unwieldy and I should think most 
difficult indeed to work. It is urged that 
the applicant should have gone and paid 
rent at the rate of eight annas per square 
yard per month prior to carrying out the 
sale. It was alleged that be bad sold iu this 
manner previously and was warned. But the 
Bench Magistrates very much doubted the 
truth of that evidence. It seems to me 
extremely doubtful that rule 4 of these Rules 
was ever intended to be used in the manner in 
which it is being used in this case, that is to 
say, to fine a man because he has not paid a 
fee which was due to the Municipal Board. 
There is nothing to show that any demand 
was ever made for payment or that he ever 
refused to pay. The definition of retail sale is 
quite unworkable. It is according to the rule 
fb sale of anything less than a cart load of 


produce. Carts vary in size, from a hand 
cart to a camel cart and bullock cart carrying 
forty maunds. It would almost be open to any 
one to say that he sold within the meaning of 
this rule if he carried a toy cart load of produce 
to the market and sold it there. Even if the 
applicant had been the actual seller in the 
present case it would be difficult to hold, in 
the face of these rules, that he sold less than a 
cart load. But it is quite clear that the 
applicant was neither the seller nor the buyer. 

In the present transaction, he sold neither 
retail nor wholesale. He may or may not 
have biought the buyer and the seller together. 
The only part he took in the transaccion was 
the weighing of the produce and receiving of 
payment for his services as a weighman. It 
was not his duty to pay rent for the land nor 
was he liable to pay any such rent. He has 
committed no breach of rules and, therefore, 
ought not to have been convicted, f, therefore, * 
accept the application and set aside the 
conviction and sentence. The fine, if paid, will 
be refunded. In my opinion, the Municipal 
Board would be wise if it revised its rule.s 
and brought them a little more in accordance 
with common sense. 

Application accepted. 


BOMBAY HIGH COURT. 

Criminal Review No. 154 of 1912. 
August 15, 1912. 

Fresenti —Mr. Justice Batchelor and 
Mr. Justice Rao. 

E M PE ROR— Proseootor 

V6TStt$ 

ISTLINGAPA SHIYAPA— Acoosed. 

Penal Code (Act XLV of 1860), s. 304,.A^Injuries 
injlicted intentionally—Section not applicable. 

Section 304A of the Penal Code deals with the caus¬ 
ing of death by a rash or negligent act. It does not 
apply to a case where injuries are inflicted neither 
rashly nor negligently, but intentionally and designed¬ 
ly- 

Qiteen.Empress v. Nidamarti, 7 M. H. C. R. 119, 
followed. 

Messrs. S. Karnad and V, R. SiVur, for the 
Accused. 

JUDGMENT.—We are of opinion that the 
Magistrate, Mr. Kittur, has failed properly 
to understand the nature of this offence. He 
finds that the three accused severely beat th6 
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deoeasad man with a piaod of sbona and with 
a sbiok; that they kicked him with thair 
sandalled b)ots in the atomich. Within a 
week of the injnries thna indicted, peritonitis 
anpervened and the deceased died of that 
malady after sevan days. Lt ia jast possible 
on the record toaag^eat a doabb whether the 
peritonitis was thecoaseqiienoe of the injaries, 
and for this reason we have refrained from 
ordering: the accused’s commitment for trial 
on a far more serions oharge. It is certain, 
however, that the injuries were such as to 
endanger life within the meaning of section 
320 of the Indian Penal Code, and the three 
accused are, oonsequently, guilty of voluntarily 
causing grievous hurt under secbion 325. But 
the Magistrate has convicted them under 
section 304>A or in the alternative under 
section 323 of voluntarily causing simple 
hurt. 

Section 304*A deals with the cinsing of 
death by a rash and negligent act, and ou 
its very face has nothin? in the world to do 
with a case where injuries are indictei, not 
rashly, nob negligently, but intentionally and 
de.signedly as was the case here on the Magis¬ 
trate’s own hading. The meauing of section 
304‘A is well explained in the case of Q’leen- 
Empress v. N'idamirti (1), where Mr. Justice 
Holloway, in dealing with a similar case, to 
which section 304-'A had been mistakauly 
applied, sail; ‘ This sectiou is, iu our opL* 
nioD, wholly inapplicable to the facts of this 
case. Culpable rashness is acting with the 
consciousness that the mischievous and illegal 
consequences may follow, but with the hope 
that they will not, and often with the bilief 
that the actor has taken suSclent precautions 
to prevent their happening. The imputability 
arises from acting despite the consciousness. 
Culpable negligence is acbiug without the 
consciousness that the illegal and mischievous 
effect will follow, bub in circumstances which 
show that the actor has not exercised the 
caution incambent upon him, and that if he 
had, he would have bad the consciousness. 
The imputability arises from the neglect of 
the civic duty of circumspection. It is 
manifest that personal injury, consciously 
and intentionally caused, cannot fall within 
either of these categories.” 

Reference may also be made to the decision 

(1) 7 M. H. C. R. 119. 


of this Court in King-Emperor v. Tleerii 
Joeeta (2). 

Wd must set aside the conviotion and 
sentences of the lower Ojurt and onvict 
each of the three accused per.scns of the 
offence of voluntarily oa’initig grievous hurt 
under section 325, Indian Penal Code, and 
direct tliafceach of them bo rigorously impri¬ 
soned for a term of tsvo year.s. The fines, if 
paid, should be refunded. 

Or ier accordingly. 

(2) 3 Rom. L. ll 391. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 270 op 1912 

July 6, 1912. 

Present: —Mr. Ja.sbice Shah Din. 
ISHAR D.\S —CoN7ior—AppEtiiiANT 

versus 

EMPEROR—-Respondent. 

Penal Co'l3 {Act XLV of I860;, 401—AssociU. 

tionfor the ynrpoae of hnhitital theft. 

The essential requisites for a couvictiou under sec¬ 
tion 401 of the Penal Code are:—fl/ proof of associa¬ 
tion, and (2) proof that the association was for pur¬ 
poses of habitual theft. 

Tlie accused, in company with three others, whose 
whereabouts wore unknown, came to a village. 
They were regarded with suspicion, and on being 
ohalleagod i-au away, but in the pursuit, the accused 
was c<aught. It was not shown who the others wore 
or whether they had before been seen together in the 
neighbourhood, or at some other place under sus¬ 
picious circumstances, or that any one of them had 
ever been suspected or found guilty of theft or 
robbery : 

iZrW, (1) that the conviction under section 401 of 
the Penal Code could not bo sustained; 

(2) that the fact that the accused had at one time 
been bound over imdar section 110 of the Criminal 
Procedure Code, was immaterial. 

Atridi v. Emperor, 9 P. 11. 1880 Cr. and NanJeara 
V. Emperor, 27 C. 139, followed. 

Appeal from the order of the District 
Magistrate, Jhelum, dated the 7th April 
1912, convicting the appellant. 

Me. Nand Lul, for the Appellant. 

JUDGMENT.—The appellant, Ishar Das, 
a Khatri of Tal in the Kohat District, has 
been convicted by the District Magistrate of 
Jhelnm of an offence under section 401, 
Indian Penal Code, and has been sentenced 
to seven years’ rigorous imprisonment, includ¬ 
ing three months’ solitary confinement. 

The facts, as found by the District Magis- 
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tia^e, are not cli'ip'ited. Oa the 2lsfc Pebra- 
ary \ \<\ at mid-day the appaliaab was seen 
in CJinpiny with three P'ltkans near a tank, 
known a^ the Loharanwili Band, nob far from 
the village of Chatnbi, Tahsil Chakwal. 
Later in the afternoon, he and his companions 
were discovered sitting by the roadside 
on the top of the hill overlooking the Kallar 
Kahar plateau, and shortly afterwards the 
four men followed a goat-herd, Bakhsh, 
towards Chumbi. Bakhsh informed the 
villagers of the suspicious character of this 
gang of Pathint, and the villagers according¬ 
ly formed themselves into t.vo parties, one 
setting out in pursuit of the Pathins and the 
other going up the high ground close to the 
village to watch the operations of their 
friends. The first party saw the Patkam 
following two MuizUis of the villag?, and 
oa their inquiring from tlie latter as to who 
the men were that were follo wing them, the 
Patkans, including the appellant, who was 
dressed as a Pathan, at first halted, and 
thereafter, on being challenged, tied away. 
The villagers gave chase, upon which the 
Fathans fired three shots at them, bub one 
of them, Allah Dad, overbook and knocked 
down with a stone the appellant and secured 
him until the other villagers came up and 
he was then taken to the village and search¬ 
ed. No arms were found in his possession, 
but he had some matches and wax and string. 

The Police investigation followed and in 
due course, the appellant was sent up for 
trial under section 400, Indian Penal Code. 
The District Magistrate, however, framed a 
charge against him under section 401, Indian 
Penal Code, and he has convicted him under 
the same section. The question for decision 
in this appeal is whether upon the facts as 
stated above the appellant has been rightly 
convicted of an ofience under section 401, in 
other words, whether upon these facts it can 
held that the appellant belonged to a 
wantieriug, or other gang of persons associated 
for the of habitually committing 

theft or dac-oity. In my opinion, the appel¬ 
lant’s case doss nob fall within the purview 
of section 401, and he has been wrongly 
convicted under that section. I agree with 
the District Magistrate that the explanation 
of his movements given by the appellant is 
nob very satisfactory, and that his presence 
and behaviour in the neighbourhood of 
^humbi, on the day in question, in the 


company of three Pathans were certainly 
suspicioas. Bat it has not been shown at 
all what sort of men those Pathans were and 
whether they had ever been seen together 
in that neighboarhool or at some other 
place under suspicious circumstances, nor is 
it proved that either the appellant or any 
one of his Pathin companions has ever been 
suspected or found guilty of theft or robbery. 
The whereabouts of those Pathans are un¬ 
known, and the only thing against the 
appellant’s character is that he was once, as 
admitted by himself, bound over under sec¬ 
tion 110, Criminal Procedure Code. I fail to 
sae how, under these circumstances, section 
401, Indian Penal Code, applies to the appel¬ 
lant’s case. The essential ingredients of an 
offence under that section have been e^^plained 
in Afridi v. Emperor (1) and Nankura Past v. 
Ernpsror (2) and following those decisions, 
I boll that it has not been proved that Ishar 
Das, appellant, belonged to a wandering gang 
of persons associated for purposes of habitually 
committing theft or robbery. 

I, accordingly, accept this appeal and setting 
aside the conviction and sentence of the appel¬ 
lant, acquit him. 

Revision allowed. 

(1) 9 P. R. 1880 Or. 

(2) 27 C. 139. 


MADRAS HIGH COURT. 

FULL BENCH. 

Repbkieo Cases Nos. 9 and 10 of 1912 and 
Civil Revision Petition No. 485 op 1911. 

October 2, 1912. 

Present: —Sir Ralph Benson, Kt., Offg, Chief 
Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Suadara Aiyar. 

In No, 9 

MUNIRBDDI— Petitioner 

In No. 10 

MARWADI MOTIRAM —Petitioner 

versus 

K. VENKATA RA.O—CoDNTEs-PErinoNBK. 

Legal Practitioners Act {XVLll of 1879), a. 13— Legal 
Practitioners Act Rules by iiadras High Gourt, rule 
27-^Professional inisconduct—Failure to appear for 
client in Court after receiving fee—Failure to make 
arranjeinjnts for professional help to client—‘False 
defence — yegliyence, when amounts to misconduct— 
Transfer of Property Act fIV of 1882), ss. 3, 136 —Pi*r- 
chase of actionable claim by Pleader during pendewy of 
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suit—Bvidcnco-^AihniRsibility of Judgment »» civil 

i^rfiVs rclathtg to same subject^mattev 
—Whether concltisivc proof—Pleader engaging ui trade * 
—Carrying on family trade—Misconduet~b\tUurc to 
report to High Court - Punishment. 

A Pleader is aiuonable to tlio disciplinary jiirisdio. 

tiou of the High Court for failuro to appear for liig 
ohentat the trial of tho cause after recoiviii" the 
fees thereof or. in tho event of mmvoidable erroum- 
stances prooUuling his appearance, for failure to make 
the necessary arrangement for his client. 

The judgment in a civil suit bobvveou the Pleader 
and his client, relating to tho siibjoct-mattor of tho 
inqairy against tho Pleader under tho Legal Practi¬ 
tioners Act, is admissible ill tho latter inquiry to 
establish at least tiprima facie case against the Pleader 
but such 3udgnient will not be conclusive proof 

and the Pleader IS entitled to adduce additional evi- 

denoe in such proceedings in rebuttal of the charges 
against him. " 

The purchase of an actionable claim by a Pleader 
amounts to professional misconduct, the more so 

when the claim has been put in Court and is ripe for 
judgment, ^ 

Failure to obtain the sanoliou of High Court be 
foreaPIeader engages in trade, is in contravention of 
rule 2 1 of the rules under tho Act. 

Per 5ita(irtm Atyar, J. —In the absence of an agree¬ 
ment that the fee promised should be previously paid 
it is doubtful whether a plea of non-payment of a 
part of the fee would be of any avail in an action 
against the Pleader under tho Legal Practitioners 
Act. 

Mere negligence, as the omission by a Pleader to 
do his duty, may not amount to misconduct. But 
where the negligence is gross or where the Pleader 
falsely repudiates an agreement that he had entered 
into with his client, he is amenable to the discinli 
nary jurisdiction of the High Court. ^ 

The judgment in the civil suit will be relevant 
under section 11 of the Evidence Act. 

The judgment will not bo admissible where the 
conduct of the Pleader was not the direct issue in the 
Court which found him guilty of misconduct, but 
only arose incidentally in a litigation between other 
parties. 

In the matter oj Rajendro Hath Mukerii, 22 A 40 . 

26 I. A. 242; 3 C. W. N. 736, referred to * 

in re Luheck, 33 C. 351- 15 MX. J. 432; 7 Bom. L. B. 
894; 10 C. W. N. 57; 32 L A. 217 (P.C.), distinguished. 

A Pleader, who belongs to a trading family should 
not be regarded as trading simply because other 
members carry on the trade, tho benedt of which 
would go to all the members of the family, including 
the Pleader. But if all the members enter into a 
partnership and carry on a family trade as partners 
then all of them must be regarded as carrying on the 

^ Per ffanfcaraa IVair, X—A Vakil is bound to appear 

in Court aud conduct liis client's case even if the fee 
or any portion thereof remains unpaid, in the absence 
of any agreement to the contrary or at least notice 
to that effect to the client in sufficient time to enable 
him to make other arrangements. 

The High Court has nob declared, under section 13 
of the Legal Practitioners Act, that it is unprofea- 
Bional for a Pleader to follow any trade or business 
especially where Pleaders belong to a joint family 


wluoh 18 carrying on a family trade, bat tho omission 
to report this oiroumstanoo imdor nilo 27 of the High 
Court Ilulos brings tlio dofaulting Ploador under 
olauso (b) or (/) of soobion 13 of tho Legal Practi¬ 
tioners Act and rondora him liable bo punishment. 

^ Cases stated under section 14 of Act XVIll 
of 1879, by the District Jndgre of Bellary, in 
!*• Nos. 102 and 313 of 1911, on the file 
of his Court, and Petition under section 115 
of Act V of 1908, praying Ihe High Court 
to revise the decree of the District Court of 
Bellary, in Appeal No. 21 of 1911. 

The Hon ble Mr. J. L. Rosario^ Advocate- 
General, for the Government. 

Mr. K. Srinivasa Aiyangar, for the 
Vakils* Association. 

The Hon’blo Mr. T. Richmond and Mr. M. 
Qovindaraialu Naidu, for the Petitioner in 
Referred Case No. 10 of 1912. 

Mr. T. Rangachariar, for the Counter-peti¬ 
tioner, 1st Grade Pleader. 

The Petitioner in Referred Case No. 9 of 
1912 did not appear in person or by Pleader. 

JUDGMENT. 

Referred Case No. 9 op 1912. 

SuNDARA Aitar, J,—This is a case of mis¬ 
conduct against a first grade Pleader prac¬ 
tising in Bellary. One Muni Keddi lodged 
a complaint against the Pleader charging him 
with the misconduct for which he has been 
tried by the District Judge of Bellary. He 
subsequeutly withdrew his complaint, but 
as the District Judge had, before the with¬ 
drawal, already framed a charge against the 
Pleader, he proceeded with the inquiry, found 
him guilty of the misconduct charged, and 
made a report to this Court under section 14 
of the Legal Practitioners Act. 

The facts that led up to the charge are 
briefly as follows:—Au inquiry into a charge 
of dacoity was going on about June 1908 in 
the Sub-Magistrate’s Court of Tadpatri 
against Muni Reddi. The Pleader was 
engaged, according to Muni Reddi’s case, to 
defend him both in the Magistrate's Court 
and in the Sessions Court of Bellary in the 
event of the case being committed to the 
Sessions Court for trial, and a fee of 
Rs. 350 was settled and paid for the 
Pleader’s services in both Courts. The 
Pleader appeared in the Magistrate’s Court 
but did not defend Muni Reddi in the 
Sessions Court. He left the District for 
Rangoon without making any arrangement 
for Muni Reddi’s defence at the Sessions 
trial. Another Pleader bad to be engaged 
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for the defencs. Muni Reddi was acquitted 
at the trial. He aubsequently instituted a 
suit for the recovery of the fees paid by him 
with interest. It was transferred to the 
Subordinate Judge’s Court of Bellary for 
trial. The Pleader defended the suit con¬ 
tending that his engagement with Muni 
Reddi was only to defend him in the Magis¬ 
trate’s Court and to put in a petition for 
bail in the Sessions Court, and did not 
include Muni Reddi’s defence at the Sessions 
trial; that only Rs. 268 and not the whole 
of the Rs. 350 stipulated for was paid to him 
by Muni Reddi; that although Muni Reddi 
afterwards asserted that he had undertaken 
the defence in Sessions Court also, he re¬ 
pudiated any such agreement and that he 
had not failed to fulfil the engagement 
actually entered into by him. The Subordi¬ 
nate Judge dismissed the suit upholding the 
Pleader’s defence. On appeal, the District 
Judge, Mr. Phillips, reversed the judgment 
of the Subordinate Judge aud found the 
defendant’s contentions to be untrue. He 
passed an order, under section 476 of the 
Code of Criminal Procedure, directing the 
prosecution of the Pleader for making a 
false statement on a comparatively unimport¬ 
ant point. The order was set aside by tbis 
Court in revision and it is unnecessary to 
refer to it further. Muni Reddi afterwards 
put in a petition against the Pleader under 
the Legal Practitioners Act, requesting that 
an inquiry should be made into the Pleader’s 
conduct, but as already stated, he subsequently 
withdrew the petition. The charge framed 
against the Pleader was that having agreed 
to appear for Muni Reddi in the Sesaious 
Court and received the fee for such appear¬ 
ance, he failed to appear, and, when asked to 
return the fee, he failed to do so, and that in 
defending the suit, filed by Muni Reddi, he 
denied receipt of part of the fees, and also 
denied that he was engaged to work in the 
Sessions Court; and that, therefore, he was 
guilty of fraudulent and improper conduct 
in the discharge of his professional daty, 
an offence under section 13 (6) of the Legal 
Practitioners Act. No fresh evidence was 
recorded in support of the charge and indeed 
there was no one to let in evidence as Muni 
Reddi had withdrawn his complaint. The 
Pleader evidently relied on the evidence he 
had already adduced in the civil suit but he 
also adduced some fresh evidence. He 


examined two witnesses and gave evidence 
again himself. He also put in his account 
books aud diary which he had not filed in 
the civil suit. The District Judge, after 
considering the fresh evidence, adhered to 
the conclusions he had arrived at in his judg¬ 
ment in the appeal from the Subordinate 
Judge’s decision in the civil suit, 

Mr. Rangacbariar, who has appeared for 
the Pleader at the heating of the charge 
against the Pleader in this Court, has raised 
an objection which, if well founded, would 
go to the root of the whole proceedings 
before the District Judge and vitiate his 
report. That objection is that the Judge 
was wrong in considering the judgment or 
the evidence in the civil suit, that the 
proceedings in the suit were not admissible 
in evidence at all in tbe inquiry under the 
Legal Practitioners Act, which, he contended, 
was in the nature of a criminal trial and that 
the charges should have been established by 
evidence adduced at the inquiry. He argues 
that a judgment is not admissible in evidence 
in any judicial proceeding except in the cases 
covered by sections 40, 41 and42of theindian 
Evidence Act, and that none of these sections 
is applicable to the present case. This conten¬ 
tion I am entirely unable to accept. In In the 
matter of Rajendro Nath Mukerjiil^, a Pleader, 
who had been convicted of fiaudulently 
nsing as genuine a document which 
he knew to be forged, was proceeded 
against for misconduct under paragraph 8 of 
the Letters Patent of the Allahabad High 
Court. That Court not only regarded the 
judgment convicting the Pleader as good evi¬ 
dence of his misconduct bub refused to allow 
the propriety of theconviotion tobequestionsd 
at theinquify,and removed his name from the 
rolls of the Court. The Judicial Committee of 
the Privy Council upheld its procedure. 
Counsel, who appeared for the Pleader before 
the Privy Council, did not indeed question 
the admissibility of the criminal judgment iu 
evidence but merely contended that the Court 
would not in consequence necessarily disbar 
him and that the learned Judges of the High 
Court went too far in not allowing the pro¬ 
priety of the conviction tobequestioned which 
Counsel maintained was nob justified either in 
law or in fact. The Privy Council dealing 
with this argument observed: * It is plain 

(1) 22 A. 49; 26 I. A. 242; 3 0. W. N. 736, 


INDIAN OASES, 


647 


VoL XVII] 


MtTNIRBDDI W. VENKATA RAO. 

that the object of the ppeaent appeal is to 
tiayo the judgments of the Sesaious Judge and 
OF the High Court ou appeal reviewed and 
reversed in substance if not in form. This ought 
not to be allowed. In elTeoi:, the appellant 
would ludirectlv have an appeal against the 
oonviohon when, if he had petitioned for 
leave to appeal against it. the leave would cer- 
tainly have been refused.” These observations 
show that their Lordships treated the convic¬ 
tion as conclusive evidence of the offence of 
which the Pleader had been convicted. Their 
Lordships refer to the judgment of Lord Mans- 
field in In re Browisall (2), where that learned 
Judge obaerved with referanoe to proceedings 

taken against a Solicitor who had been con- 

yicted of stealing u guinea. “This application 
18 not m the nature of a second trial or new 
punishment, but the question is whether after 
that conduct of this man (that is io stealing 
the guinea, it does not say when, where or 

how), it is proper that he should continue a 
member of the profession which should stand 

free from all suspicion.and it is on this 

principle that he is an un6t person to practise 
as an attorney.” Lird Maosfiild evidently 
appears to have regarded the conviction as 
evidence of the man having committed the 
offence of theft. Mr. Rangachariar ontends 
that the case before the Allahabad High Court 
and the cases referred to in the Privy Council 
judgment therein are distinguishable from the 
present case, for in those cises the practi. 
tioner had been convicted of a aerijus crimi- 
nal offence and that such a conviction apart 
from the question of his being really guilty of 
the offence or not, would be a sufficient 
ground for his being regarded as unfit to be a 
practitioner in a Court. It is, no doubt, true 
that a conviction for felony or other serious 
offence has been regarded as a sufficient ground 
for punishing a Solicitor or an Advocate for 
misconduct, and section 12 of the Legal Prac¬ 
titioners Act recognises and gives effect to this 
view. But what is the principle underlying 
it. The conviction itself is certainly not 
misconduct on the part of the Pleader con¬ 
victed. OaM it be said that whether the 
Pleader be guilty or not, he having been sub- 
jocted to the infamy of a conviction, he 
must be further punished by the Court 
m Its disciplinary jurisdiction over its 
practitioners ? 1 do not think that this 


18 the reason for punishing a Pleader. The 
Oourt IS not bound to, nor does it always 
altogether, remove a Pleader from the 
exercise of his profession on the ground of 
his conviction of a criminal offence. It 
may inflict a lighter punishment by snspend- 
log him for a period. If the infamy due 
to conviction bo the ground of punishment, 
one would suppose that it it makes him 
unfit to practise; he must be regarded as 
unfit to Jo so for ever and not fora period 
only. But as already observed, the Court, 
having regard to the gravity of the offence, 
the^ extenuating circumstanoea, if any, and 
taking all the facts of the case into consider¬ 
ation, has the power, in the interests of 
the public and of the profession, to award 
8 uch punishment to the Pleader, or no 
punishment at all. I am of opinion that 
the reason for punishing a person who has 
been convicted is that the conviction is good 
evidence of the commission by the Pleader 
of the offence in question. But assnraing 
that the conviction itself is regarded as 
good cause for punishing the Pleader, would 
not a similar principle apply where a Civil 
Court has found the Pleader guilty of grave 
misconduct which requires that he should 
be dealt with by the Court under its 
disciplinary jurisdiction ? I see no reason 
why it should not. The principle would, of 
course, not apply where the conduot of the 
Pleader was not the direct issue in the 
Court which found him guilty of miscon¬ 
duct but only arose incidentally in a litiga¬ 
tion batwean other parties. Such was the 
case in 7n re Luheok (3). In this case, the 
suitrelated to the very misconduct charged 
against the Pleader in the present proceed¬ 
ings and I see no reason for holding 
that the judgment and the proceedings 
iQ the civil suit are not admissible in 
evidence. With respect to the contention 
that the judgment would not be relevant 
on the question of the Pleader’s guilt under 
any of the sections of the Indian EvidenceAct, 

1 do not think it presents any serious diffi¬ 
culty. It appears to me, on the other hand, to 
be a rather bold argument to urge that the 
hndiQg in proceedings against the Pleader 
in which the question was exactly the 
same as at the present inquiry should 
be regarded as irrelevant. There is no 


(2) U778) Oowper’s Rep. 829, 


0. W. N. 57} 32 1. A. 217 (P, C.). ' 
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reason wby ifc should not come within the 
provisions of section 11 of the Indian 
Evidence Act, which lays down that ‘ Pacts 
not otherwise relevant are relevant if by 
themselves or in connection with other facts 
they make the existence or non-existence of 
any fact in issue or relevant fact highly 
probable or improbable. ” 

I have more doubt whether the finding 
of the Civil Court can be regarded as conclu¬ 
sive. In a criminal trial, the guilt of the 
accused has to be proved by the prosecution 
beyond all reasonable doubt and a Court 
convicting a Pleader of a criminal offence 
must be taken to have found the offence 
proved conclusively against him. But in 
a civil suit, the finding on the issue does 
not proceed on the conclusiveness of the 
evidence adduced on either side but on the 
balance ot the evidence adduced on both 
sides. It might, for instance, be said that 
in this case, the District Judge could not 
be held to have decided in the civil suit 
that the plaintiff had proved by his evidence 
beyond all reasonable doubt that the Pleader 
had agreed to defend the plaintiff in the 
Sessions Court and that he had been paid 
his fee for doing so. It is unnecessary to 
decide this precise point in this case, for 
the District Judge did not treat his own 
previous judgment in the civil suit as con¬ 
clusive against the Pleader, but allowed 
him to adduce any evidence he might 
choose. No complaint has been made 
before us that the Pleader was not allowed 
to let in any specific evidence or that he 
was prevented from further cross-examin¬ 
ing any particular witness examined in 
the civil suit on any specific matter. I 
must, therefore, disallow this objection of 
Mr. Rangachariar. 

The learned Vakil reviewed the evidence 
adduced in the civil suit and the fresh 
evidence adduced at this inquiry at con¬ 
siderable length and attempted to show 
that the findings of the Judge cannot be 
sustained. I have given to both the evi¬ 
dence and to Mr. RangachariaPs argnments 
the anxious consideration which any case 
against a professional gentleman deserves, 
but I am unable to differ from the conclu¬ 
sions of the Judge. I do not consider it 
necessary to repeat the reasons given 
by the Jndge in his careful and elaborate 
judgment and shall only deal with the 


principal points urged by Mr. Rangachariar, 
The first question for decision is whether 
the Pleader undertook to defend Muni 
Reddi at the Sessions trial also, or whether 
he merely agreed to put in a bail petition 
so far as tbe Sessions Court was concerned. 

[The learned Judge then considered the 
evidence on the point and held that he had 
no hesitation in coming to the conclusion 
that the Pleader agreed to defend Muni Reddi 

in the Sessions Court also.] 

Mr. Rangachariar’s next contention is 

that assuming that tbe engagement inclnded 
Muni Reddi’s defence in tbe Sessions 

Court, as the whole of the Pleaders fee 
was not paid but only Rs. 268 out of 
Rs. 350, the Pleader was absolved from 
the duty to appear in the Sessions 

Court. Here again the Pleader starts 
with the initial difl&culty that Exhibit B2 
furnishes evidence against him in his own 

handwriting.* * * * * 

I must hold on the evidence available to 

the Court that the sum of Rs. 95 was paid 
to the Pleader. Having regard to this 
finding, it is unnecessary to deal with tbe 
further question whether the non-payment 
of a portion of the fee would absolve the 
Pleader from his duty to appear for the 
client. In the absence of an agreement 
that the fee promised should be previously 
paid, it is, to say the leasi, very doubtful 
whether a plea of non-payment of part of 
the fee would be of any avail. * * * 

* ♦ * A client is not generally 

in much haste to take proceedings against 
a Pleader of standing. It may be that 
Moni was prompted by others to make his 
complaint, but in the circumstances I do 
nob think that any inference adverse to the 
truth of MunPs case can be drawn from 
his delay. I, therefore, hold it to be satis¬ 
factorily proved that tbe Pleader, after under¬ 
taking the defence of Muni at tbe Sessions 
trial and receiving payment. for it, deliber¬ 
ately failed to make any arrangement for 
tbe defence on a false plea that he had not 
agreed to conduct the defence at the Sessions 
trial. 

Mr. Rangachariar argned that if it should 
be found that the Pleader did undertake 
to appear for Muni in the Sessions Court, 
his default must have been due to forget¬ 
fulness on his part as he had arranged for his 
oth$r ca^es during his absence. The District 
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Judge was inclined to take this view in his 
judgment in the civil suit but this view is 
absolutely inconsistent not only with the 
Pleader's own contention both in the civil 
suit and at this inquiry but also with the 
evidence of his brother that he told Muni 
Reddi on the 14th October 1908 that 
the Pleader had not agreed to defend him 
at all in the Sessions Court. It is very 
diflScult to believe that a Sessions case 
of so grave a nature in which the 
Pleader had appeared in the Magistrate’s 
Court would have been forgotten. In Civil 

Revision Pafcition No. 321 of 1911 preferred 

by the Pleader against the judgment of the 
Judge in civil case, his Counsel stated that the 
Pleader might have forgotten the engagement. 
As this was inconsistent with the case that his 
engagement did not include the Sessions 
trial, Mr, Rangachariar was asked to explain 
the inconsistency and the Court was told 
that the statement in the memorandum 
of civil revision petition was made by 
Counsel without instructions. In the cir. 
cnmstances, I am unable to accept the 
suggestion made as a last resort that for¬ 
getfulness might have been the reason 
for the Pleader not arranging for the defence. 

It is argued for the Pleader that even 
if all the facts are found against him, they 
amount only to negligence and that the 
Pleader cannot be punished for mere negli¬ 
gence not amounting to fraud. I am of 
opinion that what is proved amounts to 
something worse than negligence ; nor am 
I prepared to accept the contention that a 
Pleader who is wilfully and grossly negli¬ 
gent in the discharge of his duties cannot 
be punished for his misconduct in the 
exercise of onr disciplinary powers. The 
Pleader was not guilty of a mere omission 
to do his duty in this case. He repndiaied 
the agreement into which he had entered 
with his client and he did so deliberately and 
without justification. I cannot say that this 
amounts to anything less than fraudulent 
conduct on his part. 

A psssage in Cordery on Solicitors, page 
180, was referred to on behalf of the Pleader, 
r do nob think that that passage lays down 
anything more than that it is not all 
negligence which would furnish a cause 
of action to a client that would be punished 
by the Court. Certainly that is so. For 
instance, a Pleader may not have acted with 


sufficient diligence in the discharge of his 
duties. He may not have instructed himself 
in the facts or the law of a case as he 
should. He may have acted contrary to 
the client’s instructions in some particular 
matters, or he may have acted without 
instructions. In such cases, the Court would 
generally be content with leaving the client 
to his remedy in an action for damages. But 
negligence may also be so gross and amount 
to such a violation of the duties of a Pleader 
as an officer of the Court and to the litigant 
and as a member of a responsible and 
honourable profession as to require that 
the Court should punish him in the 
exercise of its powers over its officers. The 
rule to be followed has been very recently 
laid down by the Judicial Committee of 
the Privy Council in its judgment in a 
case in which a Vakil of this Court was 
concerned. See the judgment dated 20fch 
June 1912, In the matter of Q. Krishna- 
swami Aiyar (4). In that case, the Pleader 
was acquitted of all direct and personal 
fraud, but he was found guilty of not 
exercising any control over his clerks who 
omitted to discharge their duties and wrote 
false letters to the client and misled him 
and of a grave omission in not informing 
the Court and the client of the true state 
of things after he had discovered the 
improper conduct of his clerks. Lord 
Shaw in delivering the judgment of the 
Privy Council observes : “ Their Lordships, 
while not interfering, as stated, with his 
acquittance of direct and personal fraud 
do not see their way to aoquit him of 
conduct in the management of the appeal 
and of his client’s affairs which caused 
the procedure of the Court to be the 
very opposite of what all such procedure 
should be, namely, iirst, responsible, 
secondly, orderly, and thirdly, pure. In all 
these respects, there has been a violation 
of the proprieties which attach to legal 
procedure.” And their Lordships expressed 
the hope that the Vakil in the management hy 
those under him of affairs committed to his 
charge, would, in future, see to it, that such 
improprieties as those referred to do not 
recur.’ These statements clearly show that 
their Lordships were of opinion that gross 


(4) 23 M. L. J. 114; (1912) 1 II. W. N. 963; 16 Ind* 
CaB. 328} 16 0. W. N. 1081; 13 Cr. L. J. 680; 12 M. L. 
T. 396; 35 M. 543; 14 Bom. L. R. 1079; 16 0. L. J, 634. 
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negligence, whicVi interfered with tne res¬ 
ponsible, orderly and pure conduct of proceed¬ 
ings in Court, would be punishable. The 
same role has been laid down in America. 
“Professional misconduct or neglect of duty 
as an attorney is a good ground for suspension 
or disbarment.”—Cyclopaedia of Law and 
Procedure, Vol. IV, page 911. The jurisdic¬ 
tion of the Courts in punishing improper 
conduct on the part of Pleaders is expressed 
in '’ery wide terms in the Legal Practitioners 
Act. Section 13 clause (/) provides that a 
Pleader may be punished for any other 
leasonable cause, lb is not in the interest 
of clients whose interests Pleaders are bound 
to protect, or of the profession to which they 
belong, or of the pure administration of 
justice, to attempt to define exhaustively the 
different kinds of misconduct which are 
punishable. Any conduct, which contravenes 
the orderly and pure administration of justice, 
would be within the disciplinary jurisdiction 
of the Courts. The Pleader in this case is a 
person of long experience, and his defence 
to the charges against him has only aggravat¬ 
ed his misconduct. It is not necessary to 
deal separately with the charge that be made 
a false defence in the civil suit. I wish 
to say nothiog which would deprive Pleaders 
of the privileges in the conduct of their own 
suits which other litigants possess But it is 
impossible not to regard the Pleader’s 
defence as a serious aggravation of his prior 
misconduct. 

I agree with the learned Chief Justice as 
to the punishment that should be imposed on 
the Pleader. 

Referred Case No. 10 of 1912. 

SoNDARA Aiyar, J.—In tbis case, twoebarges 
were preferred against the Ist grade Pleader; 
jint that he trafficked jointly with one 
Marwadi Vannajee in an actionable claim 
pub into Court obtained by Tadalla Pichayya 
and Papayya against the minor heirs of one 
Virabhadrappa in a suit in which he was 
plaintiff’s Vakil; secondly, that he had been 
and was engaged in trade under the name of 
K. V. S. Ramchander and Co. The District 
Judge, Mr. B. C. Smith, in his report to this 
Court has found both the charges proved. 
After full consideration of the evidence on 
record, I concur in the findings arrived at 
by the District Judge. It is not necessary 
to do more than to refer very briefly to the 
evidence in support of the charges. 


First c^arye.—On the 7th September 1909, an 
agreement was entered into between Pichayya 
and Papayya. the plaintiffs in Original Suit 
No. 3 of 1910, on the file of the Subordinate 
Judge’s Court of Bellary, on the one hand and 
Vannajee on the other hand for the transfer of 
the claim of the former in Original Suit No. 

3 of 1910, which was then pending for a sum 
of Rs. 4,750. The amount claimed was 
about Rs. 10,000. The evidence in the suit 
had been recorded but judgment had not been 
delivered. The transferee Vannajes was to 
take all risk of loss in case the suit was dis¬ 
missed. The Ist grade Pleader represented the 
plaintiffs in the suit. According to the evidenca 
of Papayya, one of the transferors, hie fee for 

the suit had been paid prior to the transfer. 

The case of the petitioner, who made 
the complaint against the Ist grade Pleader, 
is that the transfer was wholly or 
partially for the benefit of the Pleader himself. 
The moat important fact proved against the 
Pleader h that half of the profit which Vanna¬ 
jee made out of the bargain was paid to him. 
Vannajee sold his claim to one Veerabhad- 
rappa, the 2Qd witness for the petitioner, for 
Rs. 6,392-8-0. The profit made by Vannajee, 
according to himself, was Rs. 1,571-4-0 and of 
tbis amount, exactly one half,r.e.,Rs. 785-10-0 
was received by the Pleader. A sum of 
Rs 70-12-0 was deducted out of the total 
amount of Rs. 6,392-8-0 as the interest on 
the loan contracted by Vannajee at 6 per cent, 
per annum for the consideration paid by 
him for the transfer. The amount was borrow^ 
ed from the firm of a banker Donga 
Ohand. It is nob denied that the Pleader 
became responsible to the banker for the pay¬ 
ment of the amount. The Pleader’s case is 
that he merely became surety to the banker 
for the loan which Vannajee took from him. 
Vannajee was the giimastah of one Kannajee. 
The Pleader gave a letter or chit to Vannajee 
addressed to the banker. This letter was 
dated 9th September 1909. It is stated on 
behalf of the Pleader that the money had 
been paid by the banker to Vannajee on the 7th 
before he gave the letter. The Ist witness for 
the petitioner, Sivaraj, a partner of the banker, 
states the banker's account contains an entry, 
dated 7th September 1909, debiting Kannajee 
through Vannajee with Rs. 4,000. On the 
9th September, the debt was transferred to the 
Pleader, Kannajee being credited with the 
amount on the date. This might go 
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to show that the Pleader’s oonneobion with 
the loan oommenoed only after it was 
aotually advacoed by the banker bat 
the inference does not neoeesarily follovy. 
1 ho reason for the alleration of the entry was 
that Vannajee objected to the entry in the 
name of Kannajee as he claimed the benefit of 
the transfer of the claim himself. It is 
quite clear that on the 9th, it was agreed 
that the Pleader should be legarded as the 
pel son mainly responsible to the banker for 
the payment of the loan. Now why did 
the Pleader agree to make himself respon- 
Bible for the amount? The answer sug¬ 
gested by the payment of half the profits 
to him undoubtedly is that it was 
understood that he and Vannajee should go 
shares in the bargain. The Pleader in his 
written statement does not give any explana¬ 
tion of his receipt of Rs. 785-10 0 He 
merely denies the allegation that he was 
interested in the purchase of the claim and 
states that there was nothing against law, 
rules or public policy even if he was interested 
in lb. After the witnesses in the present 
proceedings were examined, the Pleader 
made another short statement (not on 
oath) and offered himself for cross-exami¬ 
nation. He gave no explanation of the 
receipt of Rg. 785-10 0 ip this state- 

cross-examination, he 
admitted his receipt of the amount (the 
payment being made directly to his father- 
in-law). He also stated:—“This Rs. 785-10-0 

t have been partly remuneration 
tor spending my time in negotiating the 
transaction and preparing the necessary 
documents. 1 have no account to show the 
sum due for each piece of Work done.” This 
affords no satisfactory explanation. He 
does not say that the whole amount was 
paid for his services in bringing about the 
transfer. He admits that the amount was 
nob entered in his accounts as fees and 
gives an extraordinary explanation that only 
remuneration for work done in Court is 
entered as fees in bis accounts. He entered 
the amount under family earnings. Papayya, 
the transferor of the claim, says that he 
had paid to the Pleader the fee due to 
him for the conduct of the suit. This is 
likely as the case was almost ripe for judg¬ 
ment when the transfer was made. If the 
amount was not paid as fees due for pro¬ 
fessional work, then the payment must have 


been on account of a half share possessed by 
the Pleader in the claim by virtue of the 
transfer. Vannajee, who tries to support 
the Pleader as much as he can, is equally un¬ 
able to show how the amount of Rs. 785-10 0 
was made up. He tries to make out 
that he promised to pay the Pleader his 
fee and a present but he could not give any 
explanation as to how the fee would amount 
to Rs. 785-10 0. He admits that that 
amount was paid to the Pleader, He says 
that the interest payable on the loan was 
75 annas and noe 6 per cent, so as to 
throw doubt on the amount available for 
division between him and the Pleader, 
But he admits that the profit made oat of 
the transaction was Rs. 1,571-4-0 and he 
also admits that he charged the Pleader 
8 annas per Rs, 100 interest on his whole 
account including the sum of Rs. 4,000. 
There is absolutely nothing to support his 
statement that 7^ annas and uot 6 per cent, 
was the interest payable on the loan. In 
the absence of any explanation forthcom¬ 
ing from the Pleader, 1 have no doubt that 
the Judge was justified in coming to the 
conclusion that it was agreed between him 
and Vannajee that he should receive half 
the profits arising from the transfer of 
the claim. It is immaterial to consider 
whether he became interested in the 
transfer on the 7th September, or only on 
the 9bh. The Judge’s conclusion is strongly 
supported by the evidence of the petitioner’s 
2nd witness who purchased the claim from 
Vannajee. He states that he negotiated 
the purchase with the Pleader without 
any reference to Vannajee and that the 
payment of the consideration was made to 
the latter at the instance of the former. 
Papayya, who does not admit that the 
Pleader had a share in the claim, admits 
that the negotiations for the transfer bo 
Vannajee took placs at the Pleader’s 
bouse. 

The next question is whether the Pleader’s 
act in purchasing the claim amounts to 
grossly unprofessional misconduct wibhiu the 
meaning of section 13 of the Legal Prac¬ 
titioners Act. The claim was then the 
subject-matter of a suit in which the 
Pleader appeared for the plaintiff. The 
defendants in the suit possessed large pro¬ 
perties bub were in involved circumstances. 
Papayya says that it was broadly rumoured 
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that his suit, would fail and the Pleader 
admits that his client told him that the 
defendants were giving out that the suit 
would be dismissed. There can be no 
doubt that the plaintiffs were apprehensive 
of failure. The Pleader, on the other hand, 
was in a far better position than his client 
to judge of the chances of succe.ss. There 
can be no doubt that the transfer was a 
highly speculative one. There is no force 
whatever in the contention that the claim 
ceased to be actionable because a suit had 
been instituted for its enforcement. That 
fact is absolutely immaterial according to 
the definition of ‘actionable claim’ in section 
3 of the Transfer of Property Act. The 
old definition contained in section 130 of 
Act IV 1882 and clause (d) of section 135, 
as it originally stood, put this beyond a 
doubt. Mr. Rangachariar on behalf of the 
Pleader contends that a purchase of an 
actionable claim is not necessarily unpro¬ 
fessional conduct. Mr. K. Srinivasa 
Aiyangar, who appears on behalf of the 
Vakils’ Association supports this argument. 
I ara quite unable to accept this conten¬ 
tion. Section 136 enacts as follows: “No 
Judge, Legal Practitioner or Oflficer connected 
with any Court of Justice shall buy or 
traffic in or stipulate for, or agree to 
receive, any share of, or interest in, any 
actionable claim, and no Court of Justice shall 
enforce at his instance or at the instance of 
any person claiming by or through him, 
any actionable claim, so dealt with by 
him as aforesaid.” It does not merely 
make purchases of actionable claims by the 
classes of persons named in it unenforceable 
in law. It expressly prohibits them from 
being interested in any transfer of an 
actionable claim. The prohibition is based 
on the ground of the offices held by them. 
I cannot doubt that the doing of an act, 
which a Legal Practitioner is forbidden to 
do on the ground that he is a Legal 
Practitioner, is a violation of the conduct 
that he should pursue as a practitioner 
and therefore, nnprofessional conduct. It 
is urged that the Legislature could not 
have intended to make the purchase of an 
actionable claim by a Pleader under all 
circumstances unprofessional conduct, that 
in other countries there is no such absolute 
prohibition, that the New York Civil 
Procedure Code forbids purchases of ac¬ 


tionable claims and negotiable iuatraments 
only where it is made, ‘*wibh the iutention 
and for the purpDses of bringing a suit 
thereon,” and that in the Preach Civil 
Code the prohibition is confined to claims 
falling within the jurisdiction of the Court 
where the Pleader is practising. The 
language of section 136 of Act IV of 1382, 
is, in my opinion, absolutely clear, it is 
quite immaterial that the Indian Legislature 
considered it expedient to enact the rule in 
wider terms than the Legislature.s of some 
other countries have done, lb being clear 
that the Pleader’s act amounted to pro¬ 
fessional misconduct, was it grossly un¬ 
professional? I have no donbt that it was. 
I have already referred to the circum- 
stauces under which the transfer was made. 
The Court of first instance, as a matter of 
fact, passed a decree for aboot Rs. 11,000 
though the amount was reduced to Rs. 6,000 
and odd in appeal. The purchase amounted 
in this case to trafficking in litigation. It 
is unnecessary to decide the question 
whether the purchase of an actionable 
claim, though unprofessional, must amount 
to grossly unprofessional misconduct in every 
case. Undoubtedly, the onus would be on 
the Pleader who purchases an actionable 
claim to show that in the circumstances 
of any particular case it does not amount 
to gross misconduct. I think that it 
would nob be improper to hold that Pleaders 
should nob be permitted to do acts that 
are liable to subject them to severe temp¬ 
tation. 1 am of opinion that this 
charge has been proved against the Pleader, 
I agree with the learned Chief Justice as 
to the punishment that should be imposed. 

The 2nd cAarpe.—The facts relating to 
this charge are practically uudisputed. 
The Pleader belongs to a wealthy family, 
possessed of various kinds of properties 
including landed estates, houses, direcbor- 
ships in oompauies, Secretaryship in one 
Company, an agency under the Oriental 
Life Insurance Co., some other trade 
agencies, shares in Joint Stock Com¬ 
panies and a mill at Ballary koown by the 
name of Medum Seshanna Cotton Manu¬ 
factory. The evidence of Srinivasa Row, 
the Pleader’s brother, and himself a Pleader, 
shows that in 1894 the members of the 
family entered into a partnership. A fresh 
partnership deed (Exhibit G) was executed 
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in 1900. According to this deed, each 
member of the firm U authorised to sign 
the name of the firm, and the partners of 
the firm are responsible jointly and sevoiMlly 
for the aots of the firm as well as for tlie 
acts of each partner and for monies reach« 
ing the hands of any one of them. The 
Pleader tates in his written statement:—“The 
members of the firm supervise the work 
of the managers and agents whenever timy 
have leisure and during holidays.” Ho 
denies that he has engaged himself in 
trade. In the face of the adnaitted facts, 
1 am of opinion that the denial is ab* 
Bolutely untenable. It is contended that 
the actual work of the trade is done 
by olerks and agents and tliat, therefore, 
the Pleader cannot be said to be personal¬ 
ly carrying on trade, I am quite unable 
to agree that the mere appointment of 
servants or agents is sufficient to show 
that the trade is not carried on personally 
by the Pleader. In that case, any trader, 
who is able to engage clerks and to dis¬ 
pense with attending to customers himself, 
may say that he is not personally engaged 
in bis trade. It is not denied that the 
agents and managers could be dismissed 
at pleasure by the Pleader and his part¬ 
ners. The admission that the members of 
the firm supervised their work puts an 
end to all doubt on the matter. It is con¬ 
tended by Mr. Rangachariar that a Pleader 
who belongs to a trading family should not 
he regarded as trading, simply because 
other members carry on trade, the beneht 
of which, would go to all the members of 
the family including the Pleader. I agree 
with him so far. It is quite true that every 
member of an undivided Hindu family 
cannot be said to be carrying on a trade, 
the benefit of which would go to the 
family. On© member of it alone may be 
carrying on the trade but he may do so 
with family funda. Although as between 
the members of the family, the profit or 
the loss must be shared by all of them, it 
would not follow that every one of them 
IS conducting the trade. Again two or 
more members may alone carry on a trade 
as partners and the. outside public may 
be dealing with them alone, though, as 
amongst the members of the family inter $e, 
bII might be responsible for the result of 
the trade. But if all the members enter 
Wto a partnership and carry on a family 


trade as partners, then all of them must 
be regarded as carrying on the trade. This 
is a distinction well understood in law. In 
the present cas , the Pleader, who is the 
senior member of his family, has entered 
into a partnership with the other members. 
He as much as any other member of the 
family is trading with the outside public 
whatever may be the actual amount of 
work done by him in connection with tbe 
management of the trade. I hold, therefore, 
that the Pleader must be held to be 
personally engaged both in trade and in 
the other business referred to in the deed 
of partnership. It is then argued that 
carrying on a trade is nob professional mis¬ 
conduct within the meaning of section 13 
of the Legal Practitioners Act and that 
there is no rule framed by this C >urt under 
that Act which has declared it to be miscon¬ 
duct. Clause 27 of the rules framed under 
the Act is in these terras: Tf any person, 
having been admitted as Pleader, accepts 
any appointment under Government, be¬ 
comes a student of any school or college 


for purpose of pursuing his studies or enters 
into any trade or other business, or 
accepts employment as a Law Agent other 
than a Pleader, Mukhtar or Agent certified 
under Act XVIII of 1879 and these 
rules, he shall give immediate notice thereof 
to the High Court, who may thereupon 
suspend such Pleader from practice or pass 
such orders as the said Court may think 
fit.” It is true that engaging in trade or 
other business is not dednitely pronounced 
to be misconduct by this rule. According 
to it, the High Court may give permission 
to any Pleader, if it thinks fit to do so, to 
engage himself in any particular trade or 
business. A similar rule has been framed 
under the Letters Patent of the High Court 
with respect to High Court Vakils, although 
curiously enough no such rule has been 
framed applicable to Advocates and Attorneys. 
The Pleader was, undoubtedly, guilty of 
misconduct in not obtaining the permission 
of the High Court for carrying on trade or 
other business. He has been engaged in 
trading business of an important character 
and it was, undoubtedly, his duty to apply 
for and obtain tbe High Court’s permission. 
No charge, however, has been framed against 
him of violating the provisions of clause 27 
which require him to apply for permission 

to the High Court aud I do not think w« 
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.should find him guiUy of misconduct in 
vialiitit)g the provisions of this clause without 
his iiavinff an opportunity to explain his 
conduct. But it does not follow from this 
that he is not guilty of misconduct by being 
engaged in trade or other business without 
the permission of the Court, if his doing so 
is inconsistent with the profession of a 
Pleader. The rule enables Pleaders to avoid 
all risk of being pronounced guilty of mis¬ 
conduct by obtaining the opinion of the 
High Court with respect to any business 
they may propose to undertake but the 
failure to take advantage of the provisions 
of the rale cannot absolve them from liability 
to be convicted of misconduct if they act in 
a manner inconsistent with their profession. 
It seems to me that there are two reasons 
why carrying on trade may be inconsistent 
with the profession of a Pleader. One reason 
is that it might prevent him from devoting 
that attention to his work as a Pleader which 
his duty to the public and to the Court 
require that he should. But another and 
certainly not less important reason is that 
a Pleader should nob be permitted to engage 
himself in any pursuit which is inconsistent 
with hia status as a member of a learned 
and honourable profession. In England 
every person who wishes to be called to the 
Bar has to state that he is not and has never 
since his admission as a student “been engag¬ 
ed in trade and that he is not an undischarged 
bankrupt.” I am not aware that according 
to the Biules of the Bar in England, a Barrister 
can be punished for being engaged in any 
trade or business inconsistent with his being 
actively engaged in the practice of his pro¬ 
fession, though there are various offices the 
holding of which is deemed to be inconsistent 
with practice as a Barrister. See page 384 
of Halsbury’s Laws of England, Vol. II. But 
I strongly believe that carrying on a trade 
would be deemed to be generally inconsistent 
with the active practice of the profession 
of either a Barrister or an attorney. To do 
so may not be in some cases inconsistent 
with the status itself of a Legal Practitioner, 
He would probably not be punished for 
having been engaged in trade or other 
business if he was not practUing hia profession 
at the same time although it is probable, 

1 think, that there are some trades and busi¬ 
nesses, which may be regarded as altogether 
inconsistent with tho status of an Advocate. 


However, as the rules stand it would, be open 
to this Court to permit any particular trade 
or business being undertaken by a Pleader. 
There might certainly be some kinds of 
business which would in no way be incon¬ 
sistent with either the statns or the active 
practice of a Pleader’s profession. There 
have been instances where engagement even 
in a trade has also been permitted by this 
Court although I take it that this would not 
ordinarily be allowed. It may be that there 
are enterprises which, having regard to 
the circumstances of this country, the 
Court would sanction a Pleader actively 
promoting and devoting a portion of his 
time to, tVhether sanction should be given 
in any case would, no doubt, largely depend 
on the character of the trade or business 
and the extent to which it is likely to 
occupy the time and attention of the Pleader. 
Bub no Pleader can be permitted to derive 
any advantage by taking the responsibility 
on himself and engaging in a trade or 
business without the sanction of the Court. 
If he does so, he takes the risk of its being 
subsequently held that his conduct amounts 
to professional misconduct If permission 
would not have been given if he bad asked 
for it, he must be held guilty of misconduct 
in having done that which the Court would 
nob have sanctioned. This is the rule fol¬ 
lowed where a trustee acts without the 
sanction of the Court in a matter for which 
he could have obtained its permission. I do 
not consider it possible that the Coart would 
have given permission to the Pleader in this 
case to be engaged as a partner of a large 
cotton mill and in the various other busi¬ 
nesses which the Pleader admits to be included 
in the concerns of the partnership. It is, 
however, possible that he thought, as ho 
says he did, that inasmuch as he would not 
have to devote much of his time personally 
to his work as a partner, he was nob acting 
in violation of his duty as a Pleader. I am 
willing to believe that he acted bona fide and 
without any intention to aob contrary to his 
duty as a professional man. I am, therefore, 
of opinion that it is snfficient to point out 
that he acted wrongly and that it is unneces¬ 
sary to impose any punishment on him for 
his conduct in this matter. 

Referred Case No. 9 op 1912. 

Sankaran Nair, J.—I think that Mr. 
Rangachariar is right in his contention that 
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any charge against the Pleader must be 
proved by evidence taken at this inquiry. 
But I do not accept the further contention 
that the judgment in the civil suit is in* 
admissible in evidence. The Pleader was 
the defendant in that suit. It was decided 
therein that the plaintiS had paid him his 
fee to appear for him at the Sessions; that 
hQ failed to appear without making any ar¬ 
rangement for the conduct of the case: a 
decree was passed against him on these 
findings. The facts found against him must 
be taken, prima facie^ to be proved. At the 
same time, I think it is open to him to show 
that the judgment is wrong and should not 
be accepted as final for the purpose of this 
inquiry. Any evidence which should have 
been but was not produced in the suit will, 
of coarse, be viewed with grave suspicion. 
Nor is it clear to me why it is not open to 
ns, at this inquiry, to consider whether the 
judgment is right on the materials on which 
it was based. There is no law preventing us 
from doing so, and I see no injustice in it. 

I think, therefore, the Judge is right in 
allowing the Pleader to give further evi¬ 
dence. Ou the evidence, Exhibit A, the 
receipt given by the Pleader to Muni ReddI, 
makes it clear that he was bound to defend 
him at the Sessions. I doubt whether it is 
open to him to say in this inquiry after 
giving that receipt, unless he proves mistake 
or some other invalidating circumstance, 
anything against that receipt. Because as 
a Pleader it was his duty to grant a proper 
receipt and not one which is misleading. 
He has, however, failed to prove that be did 
not agree to appear at the Sessions. 1 do 
not attach any weight to the other contention 
that the Vakil was not bound to appear as 
his client owed him a portion of his fee. He 
has failed to prove that any balance is due. 

I am also of opinion that a Vakil is bound 
to appear and conduct his case even if the 
fee, or any portion thereof, remains unpaid, 
in the absence of any agreement to the con¬ 
trary or at least notice to the effect to the 
client in sufficient time to enable him to 
make other arrangements. 

Mr. Rangachariar argues that a Pleader 
like Mr. Venkata Row would not have failed 
to make some arrangement about his case 
before going to Rangoon. There is great 
force in this argument. Mr. Venkata Row 
appears to have made arrangements about 


all other cases. The only explanation that 
suggests itself to me is that he may have 
really thought that he was not bound to 
appear for Muni Reddi at the Sessions. This 
is supported by the facts that the counter¬ 
foil of the receipt kept by him showed that 
he was to appear only before the Magistrate 
and this Srinivas Row told Subb.a Row that 
Mr. Venkata Row was not engaged to de¬ 
fend Muni Reddi. What took place at the 
meeting in September between Muni Rsddi 
and the Vakil also supports this view. I 
think that Venkata Row believed that he 
was not engaged to defend Muni Reddi at 
the Sessions. If he had pleaded in this 
inquiry, after the disposal of the appeal, that 
he acted in this erroneous but honest belief 
and tendered a proper apology, speaking for 
myself, the result might hav'e been different. 
But he has persisted in this inquiry in 
trying to prove a defence already found 
false in a civil suit. 1 agree accordingly to 
the order which will be pronounced by the 
Chief Justice. 

Reprrred Case No. 10 op 1912. 

The charge against the Pleader, Mr. Ven¬ 
kata Rao, is that he purchased the claim of 
the plaintiff in Original Sait No. 8 of 1909 
on the file of the Subordinate Judge’s Court 
of Bellary. That was a suit brought by 
Pichayya and Papayya against certain mi¬ 
nora for the recovery of a sum of more than 
Rs. 1 ,000. After evidence had been heard, 
bub before judgment was pronounced, one 
Vannaji agreed to purchase the claim of the 
plaintiffs therein for Rs. 4,750 on 7th Sep¬ 
tember 1909. Now, it appears from the 
evidence of the vendor, who is the prosecu¬ 
tion 4th witness in the case, that, so far as 
he is concerned, he bad nothing to do with 
Mr. Venkata Rao, and that, tliough the 
negotiations for the sale took place in Ven¬ 
kata Rao’a house, the claim was agreed to be 
sold to Vannaji who was his client without 
any consultation with Venkata Rao. Vannaji 
borrowed Rs. 4,COO of this amount from the 
firm of Satraji Dongerchund. Anadaji, who 
was examined as a witness for Venkata Rao, 
was a partner in that firm. It appears from 
his evidence, which there is no reason to 
disbelieve, that when the firm lent Rs, 4,000 
to Vannaji, the amount was debited against 
one Bhataji Khemaji, who was the principal 
of Vannaji; two days later, Vannaji told this 
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wifnes.s that it should have been debited 
against liim and not against his principal; 
he refused to do so; then Vannaji got a 
letter from Mr. Venkata Rao asking him bo 
debit that amount against Venkata Rao's 
account and that was accordingly done. Mr. 
Venkata RavO admits having written a letter 
to the firm asking them to do so. The 
entry was made by the prosecution Ist 
witness and be also gives evidence to the 
same effect. 

On the 7th of December, Vannaji sold 
the decree to one Veerabhadrappa. Veera- 
bhadrappa was a relative of the defend¬ 
ants in that suit and was naturally inter¬ 
ested in them. He says that he heard a 
rumour that Mr. Venkata Rao had pur¬ 
chased the decree and that he spoke to him 
and arranged to purchase the decree from 
him ; he paid Rs. 6,392-8-0 to Venkata 
Rao and got an assignment of the decree 
from the original decree-holder, Papiab, who 
had agreed to sell it to Vannaji. The 
money was actually paid to Vannaji as 
Vankata Rao directed him to do so. 
According to this witness, he never saw 
Vannaji at all while the negotiations were 
going on. If the matter had stopped here, 
the case would have been one of suspicion 
only. 

But there is the following additional 
circumstance to be taken into consideration. 
The entire amount borrowed by Vannaji 
was Rs. 4,750. Now, this with interest at 
6 per cent, per annum for three mouths, 
that is, the period between.September 7, the 
date of agreement of sale to Vannaji and 
December 7, the sale of the decree to 
Veerabhadrappa, would come to Rs. 4,821-4-0. 
The difference between the two amounts 
Rs. 6,392-8 0 and Rs. 4,821-4 0, e., 

Rs 1,571-4-0 is the profit and half of this is 
Rs. 785-10.0. 

Now, it appears from the evidence and 
it is admitted that this amount, i. e., 
Rs. 785-10 0, was paid on Venkata Rao’s 
account to his father-in-law. It is not 
explained bow this particular sum of 
exactly half of the profits was due to 
Venkata Rao. He gives no explanation; 
he produces no account to show that this 
was due to him for any fee. There is 
evidence that the interest payable on the 
sum of Rs. 4,000 was at 6 per cent. The 


evidence as to the rate of interest payable 
on the remaining Rs. 750is discrepant and 
it is cot clear what the real interest was ; 
but there is nothing improbable in their 
setting apait interest at 6 per cent, for 
three months for the purpose of calculating 
profits on the transaction. In the absence 
of any explanation on the part of Venkata 
Rao, the only conclusion that we are justified 
in drawing is that he received it as his 
share of the profits of the transaction ; and 
taken with the other circumstances of the 
case, his advancing the money to Vannaji 
and the facts disclosed by the prosecution 
2 Dd witness, whose evidence is strongly cor¬ 
roborated by these two facts, I come to the 
conclusion that from the 9th September 1909 
Venkata Rao must be treated as a partner 
with Vannaji and equally interested with 
him in the decree. 

The question then remains for con¬ 
sideration whether this is grossly improper 
conduct in the discharge of professional 
duties. 

An actionable claim should not be pur¬ 
chased by a Pleader and, in my opinion, the 
purchase of a claim after suit offends 
against public policy more than the pur¬ 
chase of such a claim before suit. It is 
trafficking in litigation and when the 
vendor is the client of the purchaser, the 
transaction, in the majority of cases, is 
likely to be oppressive to the client. In 
the case before us, however, not only no 
undue advantage has been taken but Venkata 
Rao seems to have acted fairly. Papiab 
offered to accept Rs. 4,000 from eerabhad- 
rappa iu full satisfaction of his claim and he 
got from Vannaji and Venkata Rao 
Rs. 4,750. Further, Venkata Rao did not deal 
with the client and was not in fact the ori¬ 
ginal purchaser on the 7th. It is also proved 
that a portion of the interest due to the minor 
was remitted. As this is the first case of the 
kind that has cotne before this Court, a 
lenient view might have been taken of the 
case, if he had pleaded good faith and placed 
before the Court all the facts. He has not 
chosen the course. I agree to the order which 
will be pronounced by his Lordship the Chief 
Justice. 

The next charge against Mr. Venkata Rao 
is that he has been trading in cotton and 
yarn with the other undivided members of 
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his family as partners. That he is a pirtner 
with them is proved beyond doubt by Ex¬ 
hibit Q-. The Company has also bought a 
spinning mill in Bellary, borrowed money t-o 
pay for it and to cover working expenses; it 
was buying oottou and selling yarn. There 
are, no doubt, managers and gumnst'is ap¬ 
pointed but Venkata Rao and his brother 
do nob cease to be persons carrying on trade 
any the lesson that account. Holding, then, 
that Venkata Rao and his brothers are traders, 
the question remains whether he is guilty of 
any grossly unprofessional conduct. Rale 27 
of the rules framed by the High Court under 
the Legal Practitioners Act, XVIH of 1879, 
runs thus; — 

“If any person, having been admitted as 
Pleader, accepts any appointment under 
Government, becomes a student of any 
school or college for purposes of pursuing his 
studies or enters into any trade or other busi¬ 
ness, or accepts employment as a Liw Agent 
other than a Pleader, Mukhtar, or Agent C3r- 
tided under Act XVIII of 1879 and these 
rules, he shall give immediate notice thereof 
to the High Court, who may thereupon sus¬ 
pend such Pleader from practice or pass such 
orders as the said Court may think fit. 

“Provided that when a Pleader is appoint¬ 
ed by or under the autliority of the High 
Court to the office of District Munsif, whe¬ 
ther temporarily or permanently, it shall not 
be necessary to give the notice prescribed in 
the first part of this rule; bub no Pleader, 
while employed as Disbricb Munsif, shall be 
permitted to practise or do any business as a 
Pleader before any Court.” 

Now it will be noticed that the High C >urb 
can take action under this rale only if the 
Pleader who enters into any trade or business 
gives notice to the Hi^h Court. Under tlie 
rule, he is bound to give such notice. Then 
seobion 13 of the Act itself enpowors the 
High Court to punish the Pleader in certain 
circarastances. The words of the section run 
thus:—“The High Court may also, after 
such inquiry as it thinks fit, suspend or 
dismiss any Pleader or Mukhtar holding a 
certificate as aforesaid: — 

(&) who is guilty of fraudulent or grossly 
improper conduct in the discharge of his 
professional duty, or 

(f) for any other reasonable cause”. 

The omission to comply with rule 27 by a 
pleader would probably come under clause (6). 


It would certainly come under clause 
(/). If, therefore, a first grade Pleader 
omits to make the application which ho is 
bound to submit to the High Court under 
rule 27, then lie may be suspended under 
section 13 for breach of that rule until he 
makes the application under that section or 
any further time the High Coart thinks fit. 
If he makes the application under rale 27, 
then he can be dealt with under that rule. 
Apparently, therefore, the rule and the section 
provide adequate remedy for all cases. 
Whether the Pleader should be suspended 
or should be allowed to cirry o.u a trade 
under rule 27 depends upon the particular 
circumstances of each case- the character of 
the person making the application, the nature 
of the trade or business, the time that the 
Pleader would have to devote to it. There 
may also arise other considerations. The 
trade or business may bo one which it may 
be in public interests to foster in that 
loc.aUty and men other than Pleaders may 
not be available perhaps to carry on the 
trade or business satisfactorily. Under this 
rule, applications are bsing made to the 
High Court for sanction arid they have been 
granted or rejected accardiug to the 
particular circumstances of the case. If we 
lay down a definite rule under section 1.3 of 
the Act, it would be depriving the High 
Court of the discretion vested in it by rule 
27; for, it is obvious that once a Pleader is 
declared to be disqualified from engaging in 
any trade or in any particular kind of trade, 
it would not be right for the High Court to 
give any sanction under rule 27 to any other 
Pleader applying for it, I am not, therefore, 
able to say that under section 13, the High 
Court should declare that it is unprofessional 
for a Pleader to follow any trade or business. 

It is not required by the conditions of the 
legrt.1 profession or the circumstances of the 
country, 

U may be a question whether any rule 
even is necessary, because the evil to be 
guarded against cannot be serious as the 
siniJs of the first grade Pleaders have to 
be renewed every year and the High Court 
may refuse a renewal. But, in any event, t 
do notthiak.it necessary that we should take 
any action under ssetion 13 as against any 
Pleaders to whom rule 27 is applicable. I 
am also of opinion that it is difficult now to 
say generally that a Pleader should not 
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eng'ag’e in any trade or business. Confining 
myself now only to Vakils they exercise the 
profession both of the Advocate and the 
Solicitor and they should not be debarred 
from performing those functions which a 
Solicitor is, and a Barrister may not be, 
entitled to discharge. Many, if not the 
majority , of the Pleaders are members of 
joint families who are engaged in trades or 
businesses. It would be an unnecessary 
interference with them now to declare that 
such trades or businesses are unprofessional. 
The notion that no tiade, however honestly 
carried on, is worthy of a Vakil is a relic 
of the times that have passed away, and I 
should regret its introduction into India. 

On the facts before us, there is no doubt 
Mr. Venkata Rao has been guilty of a viola* 
tion of rule 27 in not having reported to the 
High Court his connection with the firm or 
with the mill, But he has not been charged 
with having violated that rale and we 
cannot take any notice of it as he lias had no 
opportunity of making any answer to that 
charge. So far, therefore, as the second 
charge is concerned, I am not prepared to 
inflict any punishment on him. 

Referred Cases Nos. 9 and 10 op 1912. 

Benson, Ofpg. C. J.—I concur with the con¬ 
clusions arrived at by my learned brothers in 
the judgments which have just been read, 
and which I have had the advantage of 
perusing. 

With regard to the charge in connection 
with the criminal case against Muni Reddi, 
I am unable to accede to Mr. Rangachariar’s 
contention that the judgment and evidence 
in the civil suit against the Pleader, Mr. 
Venkata Rao, is not admissible as evidence 
against him in the present proceedings. The 
question in that suit was the very question 
which we now have to decide, zhz., whether 
ho engaged to defend Muni Reddi in the 
Sessions case and failed to do so without any 
valid excuse. Mr. Venkata Rao was the de¬ 
fendant in the case and the decision was 
against him. 

I do not think that the decision is conclu¬ 
sive proof against him in the present pro¬ 
ceedings, but it baa not been treated as 
conclusive. He has been allowed in the 
present proceedings to produce further evi¬ 
dence in support of his defence and he has 
produced it, and it has been duly considered 


by the District Judge and by ns. There is 
no suggestion that any evidence which the 
Pleader wished to adduce in the present 
proceedings has been shut out. We have 
not been referred to any authority for 
bolding that the judgment is inadmissible 
in the present proceedings as establishing a 
prima facie case of unprofessional conduct 
against the Pleader, or for holding that we 
are precluded from considering whether the 
judgment is right on the evidencs on which 
it was based, nor do I see any ground in 
reason why we should treat them as inad¬ 
missible. 

On the merits, the evidence and probabili¬ 
ties in all these cases have been so fully 
considered in the judgments of the two 
District Judges and of my learned brothers 
that 1 do not think anything would be gained 
by my reviewing them afresh. I entirely 
agree with the conclusions at which my learn¬ 
ed brothers have arrived. 

I do not understand how it can be seriously 
argued that what the Pleader is said to have 
purchased from the plaintiffs in Original 
Suit No. 3 of 1909 was not *‘an actionable 
claim,” and that there was nothing contrary 
to law or public policy in his purchasing it, 
if he did do so, and, therefore, his doing so 
was no professional misconduct. The plain¬ 
tiff’s claim had, no doubt, been put in action, 
but that did not render it the less an 
actionable claim” as defined in section 3 of 
the Transfer of Property Act. The claim 
was still sub judice. Though the case was 
ripe for judgment, it had not bsen given. 
The claim had not become merged in a 
decree. Section 136 of the Transfer of 
Property Act in the most stringent terms 
declares that “no Judge, Legal Practitioner or 
Officer connected with any Court of Justice 
shall buy or traffic in or stipulate for, or 
agree to receive, any share of, or interest in, 
any actionable claim.” A Pleader holds a 
privileged position in connection with the 
administration of justice, and the law imposes 
on him certain restrictions and disabilities by 
reason of the position or office which he holds, 
and in order to safeguard the interests of 
litigants and the pure administration of 
justice. 

It is, I think, futile to contend that 
it is not professional misoonduot for a man 
to do that which the law expressly forbids 
hiqi to 4o by reason of the profeaaioa wbiob 
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he exeroiaes. The degree of miscondiiofi will, 
no doubfe, vary with the circumstances of 
each case, but I cannot doubt that a transac¬ 
tion suoh as that with which we are now 
concerned amounts to gross misconduct. The 
Pleader who is conducting a case is in a 
better position than his client to judge of 
the probability of his success or failure, and 
the nearer the case is to judgment, the greater 
will be his opportunity for correctly anticipat- 
iug the event. It may be that wheu a case 
is ripe for judgment, there is no longer any 
temptation to the Pleader to conduct the case 
improperly, but to allow him at that stage 
to purchase his client’s claim would expose 
him to a strong temptation to misrepresent to 
his client his prospects of success and the 
value of his claim. In the present case, the 
transaction was a highly speculative one. 
The evidence shows that the plaiotitfa feared 
their suit would be dismissed and were will¬ 
ing, at one time, to sell their claim for 
Rs. 4,000. They, in fact, got a decree for 
Rs. 11,000 in the original Court, though this 
was reduced on appeal to Rs. 6,000. It is true 
there is no suggestion that the Pleader made 
any misrepresentation to his clients in this 
case, and the plaintiffs were satisfied with 
the price (Rs, ^,750) paid to them, but this 
does not prevent the Pleader’s purchase of 
the claim, in defiance of the express provisions 
of law, from being professional misconduct of 
a very grave character. 

It only remains for me to state the decision 
at which we have arrived as to the penalty 
we should impose under section 13 of the 
Legal Practitioners Act on Mr. Venkata Rao 
in respect of the charges which have been 
established against him. He cannot plead 
youth or inexperience in extenuation of his 
misconduct. Its gravity has certainly not 
been lessened by the false defences which he 
has put forward and maintained thmighout 
in regard to the charges relating to hie 
conduct in connection with the criminal case 
against Muni Reddi, and in purcha8if>g his 
own client’s claim in Original Suit No. 3 of 
1909 in the Subordinate Judge’s Court. We 
do cot think that a mere warning or censure 
would sufiice to mark our seuse of the gravity 
of his misconduct in either of these cases, 
We think that we are required to impose a 
penalty of a snbstantial period of suspension 
in each case. We accordingly direct that 
Wr. K. Venkata Rao be suspended from the 


exercise of his profession as a Pleader for six 

months and three months on account of his 

raisconducfc in regard to these two cases 

respectively, the two periods to run consecu¬ 
tively. 

We do not think it necessary to impose 
any penalty in connection with the charge 
against him for engaging in trade. We think 
It sufficient to say that he was wrong in 

carrying on trade without reporting the fact 

to the High Court under rule 27 of the 
Rules, made by the High Court under the 
Legal Practitioners Act, XVIII of 1879. The 
Pleader will have to pay the costs of the 
petitioner in Referred Case No. 10 of 1912 
The Civil Revision f’etition No. 485 of 
1911 is dismissed. 


PUNJAB CHIEF COURT 

FULL BEISCH. 

Criminal Appeal No. 4 of 1912. 

November 12, 1912, 

Sir Arthur Reid, Xt., Chief Judge, 
Mr. Justice Robertson and 
Mr. Justice Rattigan. 

EMPEROR— Prosecutor 

versus 

Lieotbnant BRIAN BONHAM 
CARTER— Accused. 

Criinhinl Procedure Code ( Act V 0 / IS96J, s. 304_ 

Jnrn trial — Verdict of majority yivcn as verdict of Jury 
—Ko dissenthy any Juror—Discovery ?/ mistake after 
some (Uiys—Power of Court to disturb verdict and order 
— Jurisdiction—Crimiunl cases—Interpretation of 
statutes — Practice—Reference to Full Bench—Puniah 
Courts Act iXriIIoflS%4:),s. 11. ' 

Jurisdiction in criminal case is not to bo assumed 
and in regard to matters for udncli the Legislature lias 
made express provision, it must not bo assumed in 
excess of the jurisdiction so conferred. 

Conrts in India cannot travel beyond the scope of 
section 304, Criminal Procedure Code. 

The Court will not disturb a vortlicfc openly given 
in Court, if it is satisQed that all the Jurors heard the 
words of the Foreman and expressed no dissent at the 
time. 

Tlie power of amendment of a verdict provided bv 
section 304, Criminal Procedure Code, must be exoi% 
cised before or immediately after the verdict is re¬ 
corded and cannot bo exorcised after tlio Jurors have 
dispersed. 

In a trial by Jury before a Judge of the Chief Court 

the Foreman publicly announced the verdict of “not 
guilty” as the unanimous verdict of tho Jury, in tlio 
hearing of all tho Jurors and without dissent on the 
part of any of them. The verdict was recorded and 
tho prisoner was acquitted. From information received 
some days afterwards, the trying Judge was led to 
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believe that as a matter of fact, the Jurors were not 
airreeil as re^rards tlie verdict. The Jii(l;;o summoned 
tht' For(“inaii of the Jury and cx.amincd him on oath. 

Tie c]e|)os'.'<l tliat the verdict s:iveu as the unani¬ 
mous verdict was really tlie verdict of a majority of 
tlie Jurors and was given as the unanimous verdict 
owiiv to a inisunderstandiug that the opinion of the 
majority was binding upon all the Jurors. 

'i’ho Jndgo thereupon took action under section 11 
of the Punjab Courts Act and referred for the opinion 
of the Full Bench the question as to wlicther any pro¬ 
ceedings should be taken in the matter ami if so, 
what course should bo adopted:— 

J/oM, ( 1 ) that the Full Bench had jurisdiction to 
"ivc the opinion as the question arose before a Judge, 
sitting as a Single Bench, in a judicial proceeding; 

(2) that the Court had no jurisdiction, in conse¬ 
quence of the Foreman’s subsequent statement, to set 
aside a verdict given iti open Court and in the hear- 
in"- of nil the Jurors and the formal order oi acquittal, 
that followed thereupon. 

Case referred by the Hjn’ble Mr. Jestice 
Rattigan, for consideration of the qaestion 
contained in his referring order, Jaoed the 

16th October 1912. 

The Oovernment Advocite, for the Crown. 
The Hon’ble Mr. Mnhammud Sh-ifiy for the 
Accused. 

ORDER OP REFERENCE. 
Rattigan, J.— (16^A October 1912). At 
the conclusioQ of the trial of Lieutenant 
Bonham Carter upon charges under sections 
304; (2) and 304-A, Indian Penal Code, 
I was informed by the Foreman of the Jury 
that the Jury were agreed upon their verdict 
which was one of acquittal as regards both 
charges. 1 accordingly informed the prisoner 
that the Jury hid acquitted him and 
I directed him to be discharged from 
custody. 

Subsequently, I heard that there had 
been some mistake made by the Foreman 
of the Jury (Major F. Hyslop) and that the 
Jury, though unaniraous with regard to the 
first charge, were not agreed with regard 
to the second charge. J accordingly sent for 
Major Hyslop and examined him on oath, 
and discovered that a mistake of the kind 
had been made. 

The question now arises whether [ should 
take farther proceedings and, if so, what 
course I should adopt. This qaestion I 
refer to a Division Bench. 

JUDGMENT OP THE PULL BENCH. 

Rattigan, J.—As the Judge responsible 
for this Reference, I would like to set forth 
the facts which led me to take action under 
section 11 of the Pnnjab Courts Act, 1884. 


LieutenantBmham Carter was tried before 
me and a Jury upon two charges, (1) nnder 
section 304, Indian Penal Code, and (2) 
under section 304-A, Indian Penal Code. 
The Jury retired to consider their verdict 
and after an interval returned to the Ooart- 
room and in answer to my qaestion whether 
they were agreed upon their verdict, the 
Foreman informed me that they were agreed 
with reference to the first charge but not 
agreed with reference to the second charge. 

I accordingly asked the Foreman what their 
verdict was upon the first charge, and ha 
replied that the Jury were nnanitnoasly of 
opinion that the prisoner was not guilty.’ 

I then asked him what was the verdict 
upon the second charge and be replied 
that five of the Jury were of opinion that 
the prisoner was guilty and four were of 
opinion that he was not gnilty. He 
farther stated that the Jury, as a whole, 
wished to be further charged with reference 
to the law relating to the second charge. 

I accordingly endeavonred to explain more 
fully the law relating thereto and when 
I had concluded, the Foreman, after con* 
saltation with the other members of the 
Jnry, informed me that the Jury wished 
to retire again to consider their verdict. 
This request I, of course, granted. The 
Jnry retired and later on returned to the 
Court. I then inquired of the Foreman 
whether the Jury were “now agreed upon 
their verdict as regards the second charge.” 
In reply, the Foreman informed me, without 
any expression of dissent from any of the 
Jurors, that they were agreed, and (hat 
their verdict was not guilty* upon both 
charges. I assumed that this was the 
unanimous verdict of the Jury, and I 
accordingly informed the prisoner that he 
had been acquitted by the Jury as regards 
both charges, and I, therefore, had the 
verdict recorded ■ and directed that the 
prisoner should be set at liberty. 

From information which I received some 
days afterwards, 1 was led to belisve that 
a mistake had been made and that the 
Jurors, as a matter of fact, were not ‘agreed’ 
with regard to the second charge. I, 
therefore, directed the Foreman to appear 
before me and I examined him, upon oath, 
as to the real facts of the case. He de¬ 
posed that the Jnry were not agreed M 



INDIAN OASKS. 


5(>1 


Vol. XVll] 


aUPBROR V, BRIAN BONHAU OARTBR. 

to the seooDd charge; that 670 were of 
opinion that the prisoner was not guilty 
and that four were of opinion that he 
was guilty; and that the verdict of ‘not 
guilty* as announced by him in Court was 
due to a misunderstanding, the Jurors be* 
lieving that the opinion of the majority, 
if for an acquittal, was binding upon them 
all. 

In these oiroumstances, and in view of 
the importance of the question involved, 
1 decided to take action under section 11 
of the Punjab Courts Act and to take the 
opinion of a Division Bench of this Court 
as to whether I should take any further 
proceedings in the matter and if so what 
course I should adopt. By the orders 
of the Chief Judge, this reference was 
directed to be laid before a Full Bench, 
and it is in consequence of that order that 
the Pull Bench has now to give the opinion 
which 1 desired to obtain. 

Before proceeding to give my own opinion 
upon the questions referred, £ think it 
right to state that, despite Mr. Muhammad 
Shaft's objections to the jurisdiction of the 
Full Bench to deal with this reference, I 
am satisfied that the reference was one 
within the purview of section 11 of the 
Punjab Courts Act, and that this Full 
Bench has, under that section, jurisdiction 
to give the opinion and advice asked for. 
The questions referred to the Pall Bench 
were not purely academic but arose before 
me, sitting as a Single Bench, in a judicial 
proceeding. Rightly or wrongly, I believed 
that in consequence of information supplied 
to me, I was bound to inquire from the 
Foreman of the Jury whether there was any 
foundation for what I had heard, and when 
1 examined him upon oath, I was acting 
as a Judge in a judicial proceeding. I 
would hold, therefore, that Mr. Muhammad 
Shaft's preliminary objection to the jurisdic¬ 
tion of the present Bench fails and should be 
overruled. I might add that, though I 
was not at the time aware of it, there is 
a precedent for the course I adopted in 
making the reference [see Bex v. Wooler (1) 
discussed later on]. 

Coming now to the questions for our 
opinion, I am satisfied, after consideration, 


that we must reply to the reference that 
no further action can legally ba taken by 
the Judge who presided at tlie trial. Tho 
only provision in the Criminal Procaduro 
Code, which is directly relevant to tlio 
questions before us, is that contained in sec* 
tion .301, which runs a? follows: — 

When, by accident or mistake, a wron? 
verdict is delivered, the Jury miy, before 
or immediately after it is raordeJ, amend 
the verdict, and it shall stand as ultimately 
amended." 

This section thus provides for au amend¬ 
ment of a wrong verdict delivered by 
accident or mistake, but it clearly oontorn- 
plates that such a verdict can be amended 
only before or “immediately after" it is 
recorded, in other words, before the Jurors 
have left the Court and while they are 
still under the observance of the presiding 
Judge. And the reason for this restrioLion 
upon the powers of amendment is obvious, 
for once the Jurors have left the Court, 
they are liable to outside inHuences, and it 
would be in the highest degree dangerous 
thereafter to accept statements or affidavits 
on the part of individual Jurors to the 
effect that a verdict, publicly announcsd 
by the Foreman of the Jury, in the hearing 
of all the Jurors and without dissent on 
the part of any of them, as the 
unanimous verdict of all the Jurors, was in 
fact not their verdict but the verdict of 
other members of the Jury. A mistake of 
this kind may, no doubt, lead to a failure 
or miscarriage of justice, but, while such 
a result is to be deplored, I am decidedly 
of opinion that it would bs far more dis¬ 
astrous to the course of justice if the Courts 
allowed verdicts, openly given, to be dis¬ 
turbed in censequence of individual Jurors 
subsequently coming forward to depose that 
such verdict, by accident or mistake, did 
nob really represent their opinions. A 
mistake of the kind now under consideratiou 
is not likely to occur very frequently, and 
would be, perhaps, impossible if in practice 
the ancient formula used in the Courts of 
England were to be adopted. This was 
for the clerk of the Court to say “Gentle¬ 
men of the Jury, hearken to your verdict 
while the Court records it. You say that 
the prisoner is (guilty; not guilty); and that 
is the verdict of you alL" 
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Ai the same time, it is difficult to 
understand how a Jury could misaoder- 
slaud the ciueslioD, Are you agreed upon 
your verdict''” The present case, however, 
is proof that words of every day use and 
ordinarily well understood may, nevertheless, 
be misunderstood by Jurors who attempt to 
import their own knowledge of law into their 
proceedings. But, while I regret that the 
view of the law which I take upon this 
reference may occaaioually, though I believe 
rarely, result in a failure or miscarriage 
of justice, 1 have myself no doubt not 
only that it is strictly correct, but also 
that it is in the end far more conducive, 
than any other rule of law would be, to 
the due administration of justice. The 
spirit of section 304 of the Code is clearly 
in accordance with this view, and it has 
the support of English and American 
authorities. 

In Feg. v. VodiJen (2), a J uryraan, by mistake, 
delivered the verdict “not guilty” when the 
Jury meant guilty,” The prisoner was 
thereupon discharged but some of the Jury- 
men interposed whereupon he was brought 
back immediately, and the Jury was again 
asked what their verdict was. They said 
‘ guilty,” and the prisoner was, therefore, 
sentenced. The Court of Crown Cases Re¬ 
served held that the mistake was corrected 
within a reasonable time and on the very 
occasion that it was made,” and that the con¬ 
viction must, therefore, be upheld. This is 
the class of case for which section 304 of our 
Code makes provision, and from the terras 
of the Court’s judgment, the inference would 
certainly seem to be that the mistake could 
not have been rectihed had it not been at 
once brought to the notice of the Judge. 
Bex V, Cooler (1) is a case very relevant to 
tho present inquiry and was one where an 
erroneous verdict was given and the Court 
of King’s Bench directed a re-tiial. The 
defendant, Wooler, had been tried on the 
5th June 1817 before Abbott, J., and a 
Jury, for printing and publishing a seditious 
and blasphemous libel. On the 6th June, 
at the first sitting of the Court of King’s 
Bench, Abbott, J., addressed the Court to the 
following effect:— 


(2) 23 L. J. M. C. 7; C. C. 229; 17 Jur. 1014- 2 
W. R. 55; 0 Cox. C. C. 22C. 




I take the earliest opportunity of stating 
to the Court some circumstances which 
occurred at the trial of a case yesterday 
before me at Guildhall. The case to which 
1 allude was an information filed by the 
Attorney* General against a persDu of the 
name of Thomas Jonathan Wooler, for a 
libel. After the case had been gone through, 
the Jury retired from the Court to consider 
their verdict. Dating their absence, another 
case was called on, and the trial proceeded, 
and just as the reply was concluding, the 
door on my left hand was opened, in 
order to admit the Jury in Rex v. Wooler (1), 
who returned after considering their veriiot; 
and as soon as the reply in the other case 
was finished, which was done in one or 
two sentences, the names of the Jurors in 
Rex V. Wooler (1) were called over by the 
officer of the Court in the usual way, and 
they were asked according to the ordinary 
course, whether they had agreed in their 
verdict, and whether the defendant was 
guilty or not guilty. The Foreman answered 
that the Jury found the defendant guilty, 
but three of them were desirous, or bad 
desired him on their part to add something 
by way of explaining their verdict. I then 
interposed, and told the Jury that I could 
not receive an opinion or declaration coming 
from a part only of the Jury, that the 
verdict must be the verdict of all ; and I 
asked (speaking, as I thought, in a very 
distinct and audible tone of voice), whether 
all the Jury had agreed in the verdict they 
had at first pronounced ? The Foreman 
answered that they had. At that time, I 
did not bear any dissent expressed by any 
of them. The situation was, however, such, 
all the Jury not having come into my view 
from the room behind the Bench, that it is 
not altogether impossible that some mistake 
or misapprehension might have taken place, 

and that some of the Jury might not have 
beard distinctly what had been said. The 
Jury having retired, and the door by which 
they entered being closed, I proceeded to 
sum up the other case. When I had 
couclu^d, it was suggested by a gentleman 
at the Bar, that some of the Jury in Rex. v. 
Wooler (1) had not concurred, and did nob 
intend to concur, in the general verdict 
which had been delivered ; and were desirous 
that the verdict should be recorded with 
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some deflfree of qualifioafcion. I have Doi; 
the precise words very diatincbly now in my 
mind ; but I believe 1 have stated the 
sabsbance. I was farther given to under¬ 
stand that some of the Jury were present 
in or near the Court. I tlien said, that the 
verdict of the Jury having been reorded 
after that they had been distinctly asked if 
they had agreed and had I'eplied in the 
affirmative, it seemed to me that sitting in 
that place, I could not do anything in 
the matter. I do not know whether I 
made use of the sentiment, but certainly 
my mind was impressed with it, that it 
would be extremely dangerous if the Judge 
after the Jury had retired from the Bar, and 
soma interval of time had elapsed, were to 
receive and act upon any communication 
from them in the then state of the pro¬ 
ceedings. 1 thought it was too late for 
me to interfere, and, therefore, was of 
opinion that the verdict must stand as 
recorded. I wish, however, to take the 
earliest opportunity of stating this occurrence 
to ray Lord and my brothers.” 

After the Court had deliberated, the Chief 
Justice (Lord Bllenborough), addressed the 
Attorney-General as follows : — 

“ The Court cannot, according to the 
anthorities and precedents of law, receive an 
affidavit from a Juryman upon the subject of 
the verdict ; but the reason why he is 
precluded from making such affidavit is 
because, under ordinary circumstances, it 
must be intended that the verdict was 
given with his assent. But in order to 
imply his assent, unquestionably it should 
appear, that he heard what was propounded 
by the Foreman on behalf of himself and 
his fellows : and the difficulty which presents 
itself to my mind is whether there appears 
in this ease a sufficient ground, upon which 
the Court can safely rely, to conclude that 
all the Jury did hear what was propounded 
for them, and on their behalf, by the 
Foreman, Now all the Jury were not at the 
time within the sight and view of the 
learned Judge, for it seems that a part 
were in the room behind ; so that we have 
not, in this case, the ordinary means which 
exist in other cases, for presuming that 
every one of the Jury mast have heard what 
was proponuded on their behalf by their 
foreman. If they did not hear it, they were 


not furnished with any means of contradic¬ 
tion or signifying any dissent or qualification 
and it cannot be considered as the verdict 
of all, because it is only their verdict 
if propounded by the Foreman with tho 
assent of all. This circumstance affords a 
distinction from all the cases which have 
usually come before the Court, because 
verdicts are usually given by the Jury stand¬ 
ing together in the view of the Judge, and 
with full opportunity of hearing everything 
which is propounded by the Foreman, 
and of expressing their dissent if they 
think (it so to do. If it could be m ule out 
satisfactorily from the position in which 
the Jury stood^ their proximity to and 
being in view of the Judge, that all heard 
and none dissented, it would he too much to 
disturb the verdict and certainly the Oourt 
would not entertain a motion of that kind 
founded upon an affidavit of a Juryman. But 
the perfect evidence of all the Jury having 
hoard, and having the means of dissenting 
if anything was untruly propounded on 
their behalf, seems to be wanting in this 
case. ” 

In the coarse of the discussion that ensued, 
the suggestion was made that the Court 
might inform itself of the facts by requiring 
the Jurors who stated that they had not 
heard what was said, to Hie affidavits in 
support of their statements whereupon Lord 
Bllenborough observed :— 

' The Court think that they are precluded 
from the means of acquiring that knowledge 
through an affidavit of any of the Jurors ; 
if they cannot agree in their verdict, they 
ought to express dissent at the time. Bat if 
the Jurors at the time when their verdict 
was delivered by the Foreman had not the 
means of hearing what was propounded for 
them, there is no need of their affidavits upon 
that point. If the verdict had been given 
under such circumstances as ordinarily occur, 
the Court would infer their consciousness of 
what was propounded by their Foreman, 
But the danger would he iniinite from allowing 
such affidavits to be received; an I this has, 
doubtless, in former times deterred the Court 
from yielding to such applications. I do not 
know that an application of this kind has 
ever been made. ” 

lu the case cited, the verdict as erro¬ 
neously announced by the Foreman was 
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‘gaiUy,’ and the Oourb of King's 
Bencli, on being satisfied through aflQdavits 
of t wo by-standers that certain of the Jurors 
had not heard the verdict as so announced, 
oidered a re-trial of the defendant but by a 
different panel, the Chief Justics remarking, 
in reply to the defendant’s prayer that the 
old panel should be recalled to try the case 
de voio ;— 

In no instance that I am aware of can 
it arise that the same Jury should be suffered 
to re-assemble to consider the same question 
after they have been mixed with the multi¬ 
tude. If the Court were to suffer that to be 
done, what animadversions might well be 
made upon it by tbe enlightened part of 
society. ” 

This case is authority in support of the 
proposition that the Court will not disturb 
a verdict openly given in Court, if it is 
satisfied that all the Jurors heard the words 
of the Foreman and expressed no dissent at 
the time. 

In considering a question of the kind now 
before us, it is instructive to turn to not 
only English but also American authorities 
bearing upon it. In Wigmore’a standard 
work on the ^ Law of Evidence” fOanadiau 
Edition), 1 find the law on this subject thus 
enunciated :— 

" The act of assent to a verdict is constitut¬ 
ed by the express answer to the clerk at tbe 
polling in open Court, or by the silence 
which implies an assent. The outward act 
is final. Just as the act of the party to a 
deed is judged and determined by his outward 
conduct, so the act of a Juror is judged and 
determined by the Jury’s polling, irrespective, 
on the one hand, of motives and belief which 
may have led vp to the verdict's terms, and, on 
the other hand, cf the deliberations and utter¬ 
ances of the Juror during retirement. The very 
purpose of the formalily of polling is to 
afford an opportunity for free expression 
unhampered by the fears or the errors which 
may have attended the private proceedings. 

.Sewall, J., in Qrinneli v. Phillips {Z), 

rejecting an affidavit (by one of the Jurors) 

that he thought it his duty to coincide with 
the rest of the Jury but in his mind he had 
never approved of the verdict or consented 
to it”, (observed);—“He is not to be believed 

(3) 1 DIass. 530 at p. 642. 


or heard. The record of a verdict implies 
a unanimous consent of the Jury, and is 
conclusive and incontrovertible evidence of 
the fact. Besides tbe secret or mental act 
of a Juror can never be a subject of legal 
inquiry; and from the necessity of the case, his 
conduct before the Court is the best and the only 
evidence that can be admitted of his assent to a 
verdict delivered in his presence^'. 

The learned author cites various other 
cases to alike purpott where affidavits on 
tbe part of individual Jurors, to the effect 
that they had not leally consented to a 
verdict publicly announced in their presence 
as the verdict of the Jury, were excluded 
from consideration, and he then cootinues 
as follows; 

“Hence tbe fact that the verdict as deliver¬ 
ed was by one or more individual Jurors 
not assented to bj' them in the Jury room, 
or is different from the one there informally 
assented to by them, is no ground for later 
correcting' or setting aside the verdict. 
Much less is tbe fact that tbe Juror iu his 
own mind was mistaken or unwilling in 
tbe assent whioh he confessedly gave in the 
Jury room; for hero he has doubly com¬ 
mitted himself to the verdict as delivered” 
and, in a later passage he remarks;—“After 
the verdict, however, has once been pro¬ 
nounced by the Jury and accepted by tbe 
Judge, it is final as regards its meaning 
and effect; and no statements by the 
Jurors, whether on affidavit or on examina¬ 
tion, either nnauimously or individually, 
can be resorted to for explaining or 
changing its meaning or legal effect”. 
(Wigmore’s “Law of Evidence” Canadian 
Edition, Volume IV, paras. 2355, 235b). 

To the propositions thus laid down, there 
would appear to be two exceptions, and 
two only, namely, (1) when one or more 
of the Jurors, immediately after the verdict 
is recorded or within a very short time 
thereafter and while the Jurymen are still 
under the observance of the Judge, dissents 
or dissent from the verdict as announced 
[section 304 of the Criminal Procedure 
Code; PexY. Vodden (2)] and (2), in England 
and perhaps in America, where it is proved 
by extrinsic evidence to the satisfaction of 
the Court that all the Jurors had not heard 
the announcement of the verdict by the 
Foreman, In every case, however, that I 
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)iav6 oonsuUec), the Judg^es have been 
agrreed that affidavits by particalar Jurors, 
that the verdict announced in Court by the 
Foreman did not represent their opinions, 
or that they were under a misapprehension 
of law or of fact in not protesting forthwith 
against such verdiot, have invariably been 
rejected on the ground that it would be 
against public policy to permit Jurors, who 
have left the Court and in all probability 
discussed the case with outsiders, to 
endeavour subsequently to set aside a 
verdict, to which, by their silence, they 
have impliedly given assent. In my opinion 
this is a principle which is in the true 
interests of the administration of justice 
and ought not to be departed from, save 
only in the e.’ccepfional cases above 
referred to. 

In the case before us, I have no reason 
whatever to doubt the correctness of the 
Foreman’s statement as made before me on 
oath, but I d) not think that the Court has 
jurisdiction,in c:>nsequ6ncd of that statement, 
to set aside a verdict, given in open Court 
and in the bearing of all the Jurors, and 
the formal order of acquittal that followed 
thereupon, The Legislature presumably 
was well aware of the case law on this 
subjecs when it enacted the Criminal Pro* 
cadure Code, and in section 304, it has 
made express provision for the correction 
of a verdict given by accident or mistake. 
It cannot be said, therefore, that this matter 
was a ctsus omissus or was nob considered by 
the Legislature, and as there is express 
legislation thereon, I am of opinion, that the 
Courts in India cannot travel beyond the 
scope of section 804, even in cases where the 
facts were similar to those in Rex v. Wooler 
(1). Jurisdiction in criminal cases is not 
to be assumed, and in regard to matter, 
for which the Legislature has made express 
provision, it certainly must nob be assumed 
in excess of the jurisdiction so conferred. 

I would, therefore, reply to the reference 
that no further action can be taken. 

/ Rkip, C. J.—I concur. The power of 
amendment provided by section 304 of the 
Code of Criminal Procedure must be 
exercised before or immediately after the 
verdict is recorded and, for the reasons record¬ 
ed, cannot be exercised after the Jnrors have 
dispersed. 


Robertson, J:—With some hesitation after 
giving the question my careful consideration, 
1 oonour in the view expressed by my brother 
Rattigan. 


(MLCUTTA HIGFT COURT. 
Criminal Appeal No. 656 op 1912. 
October 4, 1912. 

Present: —Mr. Justice Chitty and 
Mr. Justice Richardson. 
SAMARUDDIN—Appellant 

versus 

EMPEROR—Opposite Partt. 

Jurij — Misdirection—Questions of law—Rioting—‘ 
Cotnmon object—Suggestion by Judge that real case 
might be between cases alleged by both sides— 
I^enal Code (Act XLV of I860', ss. 146, 147— Violence, 
if includes that against inanimate object—Minutest 
details, whether necessary for Judge to go into—State¬ 
ment by prosecution witness that accused had been 
bound doion, whether admissible—Evidence of bad 
character—Evidence Act (I of 1872), s. 54. 

In a case of rioting in which one comoion object 
was alleged th^'Oiighoat, the Judge suggested to 
the Jai-y that the case might not be precisely as the 
prosecution alleged, nor what the defence set up, but 
something between the two: 

Held, that there was no misdirection; that the 
Judge left it entirely open to the Jury as to whether 
they would accept his suggestion or not; and that the 
acceptance of ib by the Jury would not destroy the 
case for the prosecution. 

Queen v. Sahed Alt, 20 W. R. Or. 5 (P. B.); 11 B. 
L R. 3t7, and Wafadar Khan v. Queen-Empress, 21 C. 
955, distinguished. 

In section 14S, Indian Penal Code, violence includes 
violence agaiost inanimate objects, such as pulling 
down a man’s house. 

In his charge to the Jury, it is not necessary for 
the Judge to go into the minutest details in the 
evidence. 

In a prosecution for riot, the statement by a pro¬ 
secution witness that he had brought a case under sec¬ 
tion 107 of the Criminal Procedure Code against some 
of the accused who had been bound down, is admissible, 
if introduced not for the purpose of proving the bad 
character of the accused, but as part of the res gestet, 
the events which had transpired before, and 
which eventually led up to, the riot with which the 
accused were charged. 

Appeal against the order of the Additional 
Sessions Judge of Dacca, dated Jane 4bh, 
1912, convicting the appellant under sections 
147 and 304 read with section 149 of the 
Indian Penal Code and sentencing him to 
undergo rigoronfl imprisonment for two years 
under each count, the sentences to run coq- 
currently. 
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Babus Viisarafh’ Sanyal and Dehendra 
Narayayi Bhaitacharyya, for the Appellant. 

"Mr. Orr, for the Crown. 

JUDGMENT.—In this case, the appellant 
Saraar-nd'din has been convicted by the 
unanimous verdict of a Jury of offences 
under section 30'i/149» Indian Penal Code, 
and section 147, Indian Penal Code, and has 
been sentenced by the Additional Sessions 
Judge of Dacca to two years’ rigorous itU' 
prisonment on each count, the sentences to 
run concurrently. The appeal is, therefore, 
open to him only on the questions of law 
relating to the charge of the Additional 
Sessions Judge. 

The first point that has been urged before 
us is that the Judge was in error in putting 
before the Jury what he calls third 
alternative.” It should be stated that 
before the trial began in the Sessions Court, 
the charge was amended and, as eventually 
framed, the common object alleged was in 
order to fake forcible possession of com¬ 
plainant Pandab’s land and hut and to 
assault Paudab, Joydeb, Chandra Kissore and 
Karan) Ali.” The Judge suggested to the 
Jury that the case might not be precisely 
as the prosecution alleged and at the same 
time might not be what the defence 
endeavoured to set up, but something be¬ 
tween the two, namely, that the complainant’s 
party might have gone to turn Madhumala 
out of possession, that they were resisted 
and driven out of the land by the Kusamhali 
Sardars that up to that point the Kusamhati 
Sardars, might have been acting within their 
rights but that they went further and 
intoxicated with success or anger or both 
determined to teach the complainant’s party 
a lesson and assaulted them. Keiiance was 
placed on the case of Banga Hadua v. 
Kwg’Emperor (1) and also on the cases 
of the Queen v. Sahed AU (2) and Wafada7‘ 
Khan V. Queen’Empress (3). But these 
cases are quite distinguishable on their 
tacts. We can see no reason why the 
Judge should not have made this suggestion 
to the Jury. He left it entirely open to 
them as to whether they would accept it 
or not and we cannot agree in the conten¬ 
tion of the learned Pleader for the appel¬ 
lant that, if it was accepted, it would 

(1) 11 C. L. J. 270; 5 Ind. Cas. 771; 11 Cr. L. J. 245. 

(2) 20 W. R. Cr. 5; 11 B.jL. R. (F. B.) 347. 

(3) 21 C. 955. 


entirely destroy the prosecution case. The 
Full Bench case of Queen v. Sahed AU (2), 
cited above, was quite different from the 
present as was also the case of Wafadar 
Khan v. Queen~Empress (3). There the 
charge was altered at the end of the case 
for the prosecution and a totally different 
common object was alleged. Here, there 
has been one common object alleged through¬ 
out and it cannot be suggested that the 
accused did not know exa'jtly what they had 
to meet. 

In the second place, it is argued that the 
learned Judge’s explana>tion of section 147, 
Indian Penal Code, is faulty and that 
violence cannot mean violence against 
inanimate objects. No authority has been 
cited for such a proposition and we see no 
reason for restricting the meaning of the 
word *^violence” in the manner stated. It 
could hardly be said that if au unlawful 
assembly came together for the purpose, 
say, of pulling down a raau’s house and 
they proceeded to carry out the object, they 
could not be said to have used violence. 
Then it was urged that, as regards the 
appellant, Samaruddiu, the Judge did not 
point out to the Jury exactly what the 
evidence against him was. We do not see 
that there is any force in this contention. 
The Judge has discussed the whole of the 
evidence to the Jury and this man’s name 
is mentioned on more than one occasion. 
He has told the Jury that they must be 
satisfied as against each of the accused 
(there were four others tried along with 
Samaruddin who were found not guilty) 
and that their verdict must be independent 
as against each. The next argument that 
the Judge should have asked the Jury, 
when they returned their verdict, as to 
which common object they held proved 
has no force in this particular case because, 
only one common object was alleged. In the 
case of Wafadar Khan v. Queen-Empress (3), 
cited above, there were two distinct com¬ 
mon objects which had been alleged and had 
been mentioned in the charges. It is 
said} that, in his charge in this case, the^ 
Judge has failed to give advice to the 
Jury on most important particulars; but 
the particulars to which the learned Pleader 
baa referred are minor details in the evi¬ 
dence which the Jury had heard and which 
they were asked to take into consideration, 
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It WEB not-i in our opinion, neods^ary for 
thft Judge (o go into the roinutesb details; 
but even if it were, there is not!»ing to 
show in this oise that these particular 
minor poiots were not mentioned to the 
Jury inasmuch as we have only the heals of 
the charge before us. 

Then it was argued that the Court wit¬ 
ness Hossain Bakhsh’s evidence should have 
been explained by the Judge. It is 
difficult to say what precisely is meant by 
this. The evidence was corarnenbeJ upon 
by the Judge and the Jury were left to form 
their own opinion of it. 

Lastly, it was argued that the evidence 
which was inadmissible was admitted and 
that prejudiced the accused. This evideuce 
consisted of a statement of the prosecution 
witness No. 5, Sanu, who stated that he had 
biought a Cise under sectioa 107, Orimiml 
Procedure Code, against soma of the accused 
including the appellant and that they had 
baen bound down while a cross-case under 
the same section brought against himself 
by the accused had been dismissed. This 
was not, so far as we cm see, introduced, 
as suggested here, for the purpose of 
proving the bad character of the accused 
bat as part of the res gestet, the events 
which had transpired before, and which 
eventually led up to, the riot which was 
investigated in the present case. 

We think, on the whole, that the charge 
of the learned Sessions Judge was both fall 
and impartial and that the whole case was 
pub before the Jury by him. We accord¬ 
ingly dismiss the appeal. 

Appeal dismissed. 


ALLAH4BAD HIGH COURT. 
Criminal Miscellangous Appeal No. 135 op 

1912. 

August 5, 1912. 

Present: —Mr. Justice Ra6que. 

RAM KISHAN UAS— Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code {Act V of 1898), ». 526— 
Application for transfer—Materials to be considered. 
What the Court has to consider on an application 



for transfer is not merely tlio qiioafcion whotlior tliuro 
has boon u real bias in the mind of ttio proaiding 
Magistrate ngivinsb tlio acoiiscd but also tlio fitrlliur 
question whothur incidents may nob itavo happoned 
which, though they may bo susooptiblo of explana¬ 
tion and may havo liapponod witlioiit any real biuH 
in tho mind of the Magistrate, arc nororbholoss such 
as are oaloulatod to create in tbo mind of tho accused 
a reasonable approiionsion that fto may nob liavo a 
fair and impartial trial. 

FurznndAli v. Suniuu'in Prasad, 19 A. 61, fob 
lowed. 

Whore a Distriob Magistrate ouncoUed tho liconso 
for arms hold by an accused and refused to gratib an 
interview to him : 

Held, that the circumstances wore sufHcient grounds 
for transfer of tlio case from the District. 

Application for transfer. 

Mp. Satya Ohandra Mukerji, for the Ap¬ 
plicant. 

Mr. Ryves, for the Crown. 

JUDGMENT.—The applicant, Mahant 
Ram Kishen Das of Akhara Ram Bagh, 
sub-divisioQ Karwi, has filed three applica¬ 
tions in this Court under section 526 of 
the Code of Criminal Procedure, with regard 
to three criminal cases pending against him 
in the Court of the Joint Magistrate of 
Karwi, praying that those cases be trans¬ 
ferred to some other Court outside the 
District of Banda on the allegation that the 
District Authorities are prejudiced against 
him. The Mahant stands charged with the 
offences of rash and negligent driving, 
enticing away of a married woman with 
criminal intent and committing riot in the 
course of the abduction of the woman. The 
allegations on which the transfer is sought 
are to put briefly: (1) that on the 5th of 
June 1912, the Joint Magistrate at first 
refused to see the applicant and when on 
the latter's repeated request an interview 
was allowed, the Joint Magistrate told him 
that the applicant was a badmash and 
ordered him to go away ; (2) that the Joint 
Magistrate has sanctioned the prosecution 
of the applicant for rash and negligent driv¬ 
ing ; (3) that the Joint Magistrate received 
information of the alleged abduction at his 
bungalow in the middle of the night of the 
27th of June 1912, and went at once to the 
Railway Station and issued orders to the 
Police to make inquiry ; (4) that the District 
Magistrate of Banda cancelled the applicant’s 
license for arms and declined to see hinr 
when he called to pay his respects on the 
8 th of July 1912. No explanation appears 
to have been submitted by the Joint pr thp 
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District Magistrate in reply to the allegations 
of tlie applicant. The learned Government 
Advocate appears to oppose the applications 
for transfer. He says that he does not 
oppose the transfer from the Court of Mr. 
Muir, the Joint Magistrate, not because the 
allegations made against him are true, but 
because the defence might possibly call 
him as a witness in the abduction case. In 
the case of transfer from the District 
Magistrate’s Court, he opposes it strenuously 
on the ground that no case has been made 
out for imputing prejudice to the District 
Magistrate. For the applicant, it is con¬ 
tended that what the Court has to consider 
on an application for transfer is ' not 
merely the question whether there has been 
a real bias in the mind of the presiding 
Magistrate against the accused but also the 
further question whether incidents may not 
have happened which, though they may be 
susceptible of explanation and may have 
happened without any real bias in the mind 
of the Magistrate, are nevertheless such as 
are calculated to create in the mind of the 
accused a reasonable apprehension that he 
may not have a fair and impartial trial. ’* 
The withdrawal of the applicant’s license 
for arms and the Magistrate’s refusal to 
see the applicant before he was found guilty 
by a Court of law are circumstances, it is 
said, which are calculated to create in the 
mind of the applicant a reasonable apprehen¬ 
sion that he may not have a fair and impar¬ 
tial Itial. In support of his contention, the 
learned Counsel for the applicant relies on a 
case of this Court, namely, Farzand Alt v. 
Hanuman Prasad (1). The learned Govern¬ 
ment Advocate replies that the cancellation 
of the license for arms is a matter purely 
discretionary with the Magistrate and his 
refusal to see a man, who is standing his 
trial in a Criminal Court, is not improper, 
and that neither circumstance implies a 
prejudice in the mind of the Magistrate, nor 
can it be said to create a reasonable appre¬ 
hension in the mind of an ordinary man 
that be would not have a .fair and impartial 
trial at the hands of the Magistrate. 
Moreover, it is said that the case of 
Farzand Alt v. Hanuman Prasad (1) has 
not, as a rule, been followed iu this Court, 
The correctness of the order of the Magistrate 

(1) 19 A. 64. 


cancelling the license for arms, or the pro¬ 
priety of his conduct in refusing an interview 
to the applicant is not and could not be in 
question in the present application. Nor 
is it contended by the learned Counsel 
for the applicant that the District Magis¬ 
trate is, as a matter of fact, prejudiced 
against the applicant. What is advanced 
for the applicant and has to bs considered 
is whether the said two circumstances 
would create iu the mind of the applicant 
a reasonable apprehension of not getting a 
fair and impartial trial in the Court of the 
District Magistrate. The position of an 
accused person is always one of great 
anxiety and suspense, and incidents, though 
susceptible of explanation, and which would 
perhaps pass unnoticed, but for the trial 
he is undergoing, alarm him and lead 
him to think that his guilt is already 
believed and that his conviction is a fore¬ 
gone conclusion. It is quite possible that 
such an impression has been produced in 
the mind of the applicant by the circum¬ 
stances referred to above as they very 
likely led him to infer that the District 
Magistrate was displeased with him. It 
would, therefore, be advisable to grant the 
applicant’s request for transfer. The sug¬ 
gestion that the principle enunciated in 
the case of Farzand Alt v. Hanuman Prasad 
(1), has cot been followed in this Court has 
no force, as I find on similar considerations 
transfers were allowed in the following 
eases, namely, Krishna }iath Tetoart v. 
King-Emperor (2) ; Inayat Alt Khanv. King* 
Emperor (3) and Mohammad Fazal Uilah v. 
King-Emperor (4). I think it is expedient 
in the ends of justice that the three cases 
pending against the applicant in the Court 
of the Joint Magistrate of Karwi should be 
transferred to another District, I am told 
that Allahabad is as far from Manikpore 
where most of the witnesses live as Banda 
is, and that it would be convenient to both 
parties to have the case tried in Allah¬ 
abad. I order that the three oases, against 
the applicant, be transferred from the 
Court of the Joint Magistrate of Karwi 
to that oE the District Magistrate of 
Allahabad, who will either try the cases 

(2) Decided on the 3rd March 1910. 

(3) Decided on the 18th October 1910. 

(4) Decided on the 1st April 1912. 
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KimseU or send them for trial to some other 
Magistrate aubordiaate to him competent to 
try them. 

Application allowed. 


MADRAS HIGH COURT. 

Oriminad Revision Case No. 301 of 1912. 
Criminal Revision Petition No. 24S 

OF 1912. 

October 31, 1912. 

Present: —Mr. Justice Sadasiva Aiyar. 
PICHAI ROWTHAN— Accused- 

Petitioner 

versus 

E.MPBROR—Opposite Party. 

Critninnl Pi'ficcdure Code {Act V of I893J, s. 476 
Action under section^Whcti may be taken. 

To justify aotioa uudoi* section 476, it will suffice 
if it is taken with reasoni'olo promptitucle, i.e., so 
shortly after the conclusion of the proceedings as to 
make it practically tlio continuation of the same pro¬ 
ceeding. 

Petition, under seotions 435 and 439 of 
the Code of Criminal Procedure, 1698, pray¬ 
ing the High Court to revise the order of 
the 2nd Clasa Magistrate of Ramnad, dated 
15th June 1912, in Mis. Order No. 7 of 1912 
and to stay the proceedings in C. C. No. 60 
of 1912 on the file of the Court of the 

Sub-DivisionalMagistrate ot Ramand, pending 
disposal of Criminal Ravision Cass N>. 301 

of 1912. 

PACTS.—The peliiioaer in this case was 
a witness for the prosecution in C. C. 

No. 163 of 1912 on the file of the S-ib Magis- 
trate’s Court. Ramnad, in which certain con¬ 
stables we.'*e charged for offences under sec¬ 
tions 147, 323, 427,354 and 448, Indian Penal 

Code. One of the facts put for .yard by the 
prosecution in that case was that when the 
constables were causing riot, some of the 
complainant’s party proceeded to the bungalow 
of the District Superintendent of Police in 
order to report the occurrence to him. The 
accused, as the 5th witness for prosecution in 
that case, stated in course of his examiuation- 
in-cbief that it was he and Court witness No. 
2 that did so. “immediately I and Maradu 
went to inform the Superintendent. We 
were not able to see him.” In cross-examina¬ 
tion, he said:—*A8 soon as tho accused 


went away, 1 went home direct. At tlio 
very beginning when there was a row 
between the 1st accused and complainant 
1 was present. Afterwards 1 was attend¬ 
ing to ray trade till the accused came in 
numbers. I did not go out anywhere. As 
soon as the accused began their rioting, I 
went away to my house.’ The Sub- 
Magistrate held that the witness had 
perjured himself by giving contradictory 
statements and ordered the prosecution 
under section 476, Oiiminal Procedure Code, 
for an offence under section 193, Indian 
Penal Code, on the 15th June 1912. The 
judgment in calendar case was delivered 
on lOih June 1912. It was urged in revision 
that as the petitioner was examined in 
Court on the 6th ar.d 7th June, judgment 
delivered on the 10th, there was nothing 
on the record to show that the Magistrate 
contemplated action then and that the 
sub.sequent order passed on the 15th 
Jane was, therefore, one made without 
jurisdiction. 

Mr C. Mahidhavan NaiV, for the Petitioner. 

Mr. 0. F. Napier, Contra. 

ORDER.—Reading the deposition of the 
petitioner as a whole, I cannot say that the 
Magistrate’s action requires interference 
of this Court under its revisional powers 
which are not exercised as matter of 
course. 

As regards the delay of 5 days in taking 
action under section 476, Criminal Proce¬ 
dure Code, the Full Bench case in Alya- 
kinnu Pillai v. Emperor (1) does not decide 
that the action should be taken invariably 
in the course of the judicial proceeding 
or at its conclusion. If it is taken within 
reasonable promptitude, that is, so shortly 
after the conclusion of the proceedings as 
to make it practically the continuation of 
the same proceeding, it will suflSce. 1 hold 
that the action taken by the Magistrate in this 
case was prompt enough. 

The petition is rejected. 

Petition rejected. 

(1) 32 U. 49; 4 il. L. T. 401.; 19 M. L. J. 42; 9 Cr, 
L. J. 41; 1 Iiid. Cas. 597. 
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CATjCUTrA HIGH COURT. 
Ckjmi.val Appeal No. 576 of 1912. 
August 2d, 1912. 

Present: —Hr. Justice Sharf-ud-din and 

Hr. Justice Coxe. 

DIIjAN SINGH —Accosbd—Appellant 

versus 

EMPEROR —Prosecotor. 

Penal Code (Act XLV oj 1860), ss. 182, 211—JViL-jc 
charge, bringing of, bojorc Police—Recommendation by 
Police that inforiiianf should he j)roseciited — Prosecu¬ 
tion of infor)nanl and conviction — Irregularity — Crimi- 
nid Procedure Code (.4ft V of 1898^, jjs 195, 532, 537— 
"Comijlaint''. 

Tlio appclliiiib loclgod information before a Sub- 
Inspector of Police that certain persons had beat liim 
and set fire to a liouso. The Sub-Inspector on in* 
fpiiry did not believe the story and recommended 
that the appellant might be prosecuted under see* 
tions 182 and 211 of tlic Penal Code. 

The prosecution of the a|)pc)lant was then directed 
by a Deputy ilagistrate. A preliminary inquiry 
was made and tlie appellant was committed to the 
Court of Session and convictcl under section 211: 

Held, tliat even if tliere was any defect in the 
initiation of tho proceedings in the original Court, 
still wlien the accused had been committed for trial 
to the Court of Session, a conviction by that Court 
could not be set aside simply o!\ tho ground of some 
irregularity in the commitment pioceedings, more 
specially when that j)oint. was not raised in the first 
Court, and that section 532 of the Criminal Proce¬ 
dure Code would cure such a defect. 

Haibnt Khan v. Emperor, 33 C. 30, 10 C. \V. N. 30; 
3 Cr. L. J. 125 and Abdat Rahman v. Emperor, 7 C. 
L, J. 37', 7 Cr. L. J. 338, distinguished. 

Queen-Empress v. A. Morton and Moorleza Ali, 9 B. 
288, relied upon. 

Section 195 of tho Criminal Procedure Code clearly 
couteniplates proi editions at tho instance of Police 
Ollicers. In any case, when a Police Officer asks that 
a person should be prosecuted under section 211, 
Indian Penal Code, for information given to him, and 
gives evidence himself in support of that charge, no 
serious irregularity can arise in the conviction of tho 
accused in proceedings initiated upon that report. 

Appeal against the order of the Sessions 
Judge of Gya, convicting the appellant under 
section 211, Indian Penal Code, and sen¬ 
tencing him to undergo rigorous imprison¬ 
ment for three years. 

Mr. F. L. Boy, Counsel, and Babu Siva 
Nandan Boy, for the Appellant. 

Mr. Orr, for the Crown. 

JUDGMENT.—The appellant in this case 
has been convicted under section 211 of the 
Indian Penal Code of instituting false ciimi- 
nal proceedings before the Sub-Iuspector of 
Fatehpur Police Station against one Fazl 
Hussain and others. 

It appears that there was some dispute 


about the possession of the village Manhona 
and the zemindarz Kutchery therein, between 
Karn Singh who is one of the ticcidars of 
the village and Arairal Hossein who is a 
lessee from Kali Singh another ticcadar. 
The accused Dilan Singh admittedly went to 
the thana and there lodged information 
before the Sub-Inspector, Rajendra Narain 
Sarma, that while he wa.** sitting in the 
Kutchery, Pazal Miah and others came there, 
caught hold of him, beat him, shut him up 
in a room in the Kutchery and there set 6re 
to the thatch of the Kutchery building: that 
he raised an alarm and the villagers came and 
rescued him. Tbe Sab-Inspector on inquiry, 
did not believe this story. I’he words of his 
final report are:—**1, therefore, submit the 
final report in the case and rocommend ^hat 
Dilan Singh and Karn Singh may be pro¬ 
secuted under sections 182 and 211.” 

The prosecution of the accused was then 
directed by a Deputy Magistrate. A pre» 
liminary inquiry was made and the accused 
was committed to the Court of Session. The 
learned Sessions Judge, agreeing with both 
the assessors, has convicted the accused under 
section 211 and has sentenced him to three 
years’ rigorous imprisonment. 

The learned Counsel, who appears on be¬ 
half of tbe appellant, argues in the first place 
that the conviction is bad inasmuch as the 
first Deputy Magistrate had no jurisdiction 
to direct the prosecution of the accused under 
section 476 of the Criminal Procedure Code, 
and reliance has be?n placed on the case of 
Haibnt Khan v. Empetor (1) and that of 
Abdul Bahman v. Emperor (2). The case of 
Haibat Khan v, Emperor (1) seems to us to 
be quite distinguishable, because, in that case 
there had been no commitment nor was the 
accused convicted at the Sessions Court. It 
seems to us clear that this makes a very 
considerable difference. Even if there is any 
defect in the initiation of the proceedings in 
the original Court, still when the accused 
has been committed for trial to the Court of 
Session, a conviction by the Court of Ses¬ 
sion cannot, in our opinion, be set aside 
simply on tbe ground of some irregularity in 
the commitment proceedings, more specially 
when that point was not raised in the first 
Court. In circumstances which are not 
wholly dissimilar, the Bombay High Court 

(1) 33 C. 30; 10 0. W. N. 30; 3 Cr. L. J. 126, 

(2) 7C. L. J. 371; 7 Or. L.J. 388, 
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held that seotiion 532 would cure euoh a de* 
feot [see the case of Queen*Empress v. A. 
Morion and Morteza Alt (3)]. In the case of 
Abdul Rahman v. Emperor (2), though the 
learned Judges purported to follow the 
case of Haibat Khan v. Emperor (1), 
they went very considerably beyond the 
decision in the former case. That case, how. 
ever, ia distinguishable from the present case 
because of the circuinsbanoe that the Police 
Officer in this case has recommended the 
prosecution under section 211. It has been 
argued that thac cannot be regarded as a 
complaint because the complainant was nob 
examined on oath. Certainly, it is not a 
complaint as defined in the Code inasmuca 
as that definition expressly excludes a report 
of a Police Officer. But it appears to us to 
come within the meaning of the word com¬ 
plaint as used in section 195, as that sec¬ 
tion clearly contemplates prosecutions at the 
instance ot the Police Officer. In any case 
when a Police Officer asks that a person 
should be prosecuted under section 211 for 
information given to him, and gives evidence 
himself in support of that charge, we cannot 
see that any serious irregularity can arise in 
the conviction of the accused in proceedings 
initiated upon that report. The order of the 
first Deputy Magistrate purporting to be 
one under sectiou 476 might in that case be 
regarded as surplusage. We do not, there¬ 
fore, think that effect can be given to the 
point of law raised by the learned Counsel. 
We are not prepared to say that there has 
been any real irregularity ioasmuch as the 
accused has been prosecuted at the request 
of a person who was entitled to ask for a 
prosecution. But if there has been any ir- 
regularitj', it certainly, in our opinion, is such 
an one as is cured by section 532 or 537 of 
the Criminal Procedure Code. On the facts, 
the evidence is altogether one-sided. It is com¬ 
mon ground that the Kutchery building wasset 
ou fire by one side or the other. The whole 
of the evidence is that it was not eet on fire 
by Fazal Miah and indeed Pazal Miah had 
no apparent motive beyond the ties of friend¬ 
ship to burn the Kutchery and to attempt to 
burn Dilan Singh. There are small defects 
apparently in the story of the prosecution as 
there are in all such stories but the learned 
Judge has dealt with them in his judgment 

(3) 9 B. 288. 


and his discussion of them and the concluflions 
that he has arrived at with respect to them 
appsar to us to be reasonable. We, therefore, 
think that the conviction ia right. The sen¬ 
tence is not excessive. 

The appeal is accordingly dismissed. 

Appeal dumused. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 30G op 1912. 

July 24. 1912. 

Present: —Sir George Knox, Kt., Judge. 
EMPE RO R— Applicant 

versus 

PAIMAL NAl— Opposite Partt. 

Criminal Procedure tJode (Acf V of IK98>I, s. 110 
_ Poiver of Police to defnin —Suspected verson. 

Section 110 is not intended to afford the Police a 
means of keeping a siisptcted persou under detention 
until tho\' arc .able to work oat a case against him. 
Action of this kind oiv tlie part of tlio Police tends to 
throw doubt upon tlieir work generally and a ifagis- 
trate should not detain a person under section 110 of 
the Criminal Procedure Code, unless he has the neces- 
sary information upon winch lie can make the order 
in %vriting reejuired by section 112. 

Criminal revision against an order of 
the Sessions Judge of Saliaranpur. 

JUDGMENT.—Paimal Nai is reported to 
have been arrested by the Police acting under 
section 54 of the Code of Criminal Procedure. 
He wan arrested as being a person who had 
been concerned in a cognizable offence or 
against whom a reasonable complaint had 
been made or credible information received 
or reasonable suspicion existed of his having 
been so concerned. The offence ia apparent¬ 
ly theft or possession of stolen property 
belonging to one Mohan. 

The value of thi.s information or suspicion 
may be appraised from the fact that when 
he was arrested, no attempt whatever was 
made to charge him with the offence. The 
Police, instead, had resort to section 110 of 
the Code of Criminal Procedure and they 
placed Paimal before a Magistrate with a 
view of action being taken under that section. 
They appear to have given the Magistrate 
some information of the vaguest possible 
description that Paimal had been ''.onceriied 
in several cases, that he was in the habit of 
consorting with bad characters and that he 
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was himself a bad character. As this iaform- 
atioM. which was sri^en to the Magistrate 
before tlie I7th February 1912, was not 
substantiated by any evidence until the 11th 
March 1912, the probability is that this 
was a bow drawn to venture and that the 
Police had no information such as they said 
they had. I cannot understand how the 
learned Magistrate detained Paitnal upon a 
report of this kind. 

Siction 110 is nob intended to afford the 
Police a means of keeping a suspected person 
under detention until they are able to work 
out a case against him. Action of this kind 
on the part of the Police tends to throw 
doubt up^n their work generally and a 
Magistrate should nob detain a person under 
section 110 of the Code of Criminal Proce¬ 
dure unless he has the necessary information 
upon which he can make the order in writing 
required by section 112. So far as I can 
gather from the papers on the record, and 
on inquiry made, I have baeji told that there 
are no farther Police papers, the arrest of 
Paimal was not warranted by law. Then 
I 6nd that on the order being read over and 
explained to the suspected person, he said 
that he had no cause to show. Assuming 
this to be an accurate statement of what 
the person suspected said, it is difficult to 
understand why the Police asked for farther 
time to produce evidence and why defence 
witnesses were sent for. The whole proceed¬ 
ings are so doubtful that I direct that the 
order, dated the 11th of April 1912, be set 
aside and that Paimal be uiicondilionally 
released. 

Oonviction set aside. 


MADRAS HIGH COCRT. 
Criminal Revision Case No. 302 op 1912. 
CaniiNAL Revision Petition No. 249 

OP 1912, 

August 30, 1912. 

Present: —Mr. Justice Napier. 
VAITHINATHA IYER— Complainant— 

Petitioner 

versus 

KUPPU THEVAN— Accused— 

Respondent. 

Criminal Procedure Code {Act V of 1898), ss. 256, 


257, 526 —Transfer application to superior Magistrate- 
Duty of Magistrate to adjourn—Accused given op» 
portunity to cross-examine prosecutiomoitnesses or cite 
defence witnesses—Duty to give another opportunity. 

There is no duty cast on a Magistrate to adjoaru 
a case because an application is being made to a 
superior Magistrate for transfer^ section 526, Cri¬ 
minal Procedure (’ode, confines that duty to oases 
where application is made to the High Court. 

Once the requirements of section 256 or 257 
have been complied with and the accused refuses bo 
state that he wishes to cross-examiue witnesses or 
cite defence witnesses, there is no provision re¬ 
quiring the Magistrate to offer an opportunity to 
the accused to have his witnesses summoned. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1908, 
praying the High Court to revise the judg¬ 
ment of the Sub-Divisional Magistrate of 
Kumbakmam, in Criminal Appeal No. 52 of 
1912, presented against that of the second 
class Magistrate of Papanasam, in Calendar 
Case No. 20 of 1912. 

PACTS.—On the 15th January 1912, 
the complainant and another were riding 
their bicycles along the road when the 
accused, heedless of the ringing of the bells, 
pu.shed down the cycle with rider and ou 
being remonstrated therefor slappsd the ora- 
plainant on the chesk. The two psople 
took to their heels but the acoased pursued 
them and threw stones at them. A complaint 
was then lodged. 

On the I7th February, the accused applied 
to the Sub-Magistrate for an adjourament 
to move for a transfer. The case was 
adjourned to the 4th March and the accused 
was told the case will not ba adjourned 
further. On the 4tb, the accused again 
applied for an adjournment on the ground 
that no orders have been passed yet by the 
Sub-Divisional Magistrate on his transfer 
petition. The accused was then asked to 
go on and as the accused’s Pleader was nob 
present, the Magistrate adjourned the 
case to the l5th. On the 15th, the ac¬ 
cused again represented that no orders have 
yet been passed on his transfer petition 
and asked for an adjournment The adjourn¬ 
ment was refused and the accused declined to 
cross-examine the prosecution witnesses. He 
did not put io a list of the witnesses or bring 
any with him. The accused’s Pleader said 
he had no instructions to proceed with the 
case but only to apply for adjournment. 
Under these circumstances, the Sub-Magistrate 
found the accused guilty under sections 341| 
323 and 426, Indian Penal Code, and sen* 
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toQoed liim to a fine of Rs. 75. The aooiiaed 
appealed: The Sab-Divisional Magistrate 
in ordering a re*trial said: The procedure 
adopted by the Sub-Magistrate in disposing 
of this case is beset with many illegalities 
which must make his proceedings completely 
void. (1) There was an application before the 
Sub« Divisional Magistrate for transfer of this 
case to the file of some other Magistrate. 
The Sub'Magistrate, without waiting to see 
what was the result of the application, has 
proceeded with the case and disposed of it. 
The judgment in the case was pronounced 
on the 15th March last while order on the 
application was received by him on the 17th 
of that month. This procedure appears 
clearly illegal. (2) The prosecution witnesses 
in the case were nob cross-examined and 
before the appellant was put on the defence, 
the wituesses for the prosecution were not 
offered to the appellant for further cross-ex¬ 
amination as required in section 253, 
Criminal Procedure Code. (3) Farther, 
no defence witnesses have been examined in 
this case. The Sub-Magistrate has asked the 
appellant whether he has brought his defence 
witnesses. In a warrant case, the appellant 
has a right under section 257, Criminal Pro¬ 
cedure Code, to have his witnesses sum¬ 
moned by the Court. This opportunity 
does not appear to have been offered to 
the appellant.” 

Mr. 0. S. Ramachandra Iyer, for the Peti¬ 
tioner. 

Mr. S. T. Srinivasa Oopalachariar, for the 
Accused. 

ORDER.—The order of the Sub-Divisional 
Magistrate is based on grounds which do not 
support it. There is no duty cast on a 
Magistrate to adjourn a case because an 
application is being made to a superior 
Magistrate for transfer. That duty is con¬ 
fined to cases where the application is to 
be to the High Court; section 526, Criminal 
Procedure Code. It appears from the 
record that the requirements of section 
256 as to requiring the accused to state 
whether be wishes to cross-examine any 
witness were complied with. There is no 
provision requiring the Magistrate to 
offer an opportunity to the accused to have his 
witnesses summoned. It is his right to apply 
and he did not exercise it. I set aside the 
order for re-trial and direct the Sab-Divisional 


Magistrate to take the appeal on liis file and 
dispose of it according to la a-. 

Order set aside. 

s. D AR, ». < 

; SkJNAUAk (Kmshasi/€^t\ 

ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 530 ov 1912. 

August 13, 1912 

P-)e.>cnt'. —Mr. Justice Rafique. 

DEHL PROSAD— Applicant 

versus 

EMPEROR— Opposite pAiiTr. 

Critniiial Procedni-c Code {Act To/J898). s. 195 (6) 
Complaint, definition of—Letter of District Judge. 

A docimient was tampered witli during the pen- 
doncy of a suit before a filunsif. The Munsif re¬ 
ported the fact to the District Judge, W’ho wrote to 
the District Magistrate to take action in the matter: 

Held, that the letter of the District Judge to tbo 
District Magistrate fell within the definition of a 
complaint uader section 195 (i>) of tbo Code of Cri- 
miual Procedure. 

Emperor v. Sundar Snrup, 26 A. 514, A. \Y N 
(1904) 90; 1 Cr. L. J. 335, followed. 

Application for transfer of the case 

Mr. Nehal ChanJ, for the Applicant. 

M. A. E. Ryces, for the Crown. 

JUDGMENT.—It appears that in a case 
pending in the Court of the Munsif of 
Havali in the District of Bareilly, a docu¬ 
ment was tampered with. The learned 
Munsif reported to the District Judge about 
the tampering of the document. The latter 
wrote to the District Magistrate to take 
action in the matter. The case was made 
over to the Joint Magiotrate of the District 
for trial. The applicant, who is one of the 
accused in the case, has filed this petition 
under section 439 of the Code of Criminal 
Procedure, for revision of the proceedings 
pending iu the Court of the Joint Magistrate. 
It is contended on his behalf that the Joint 
Magistrate has no jurisdiction to try ihe 
applicant and the other accused inasmuch 
as no complaint according to law has ever 
been filed. It is argued that the letter of 
the District Judge to the District Magistrate, 
iu the absence of any proceedings under 
section 476 of the Code of Criminal Pro¬ 
cedure, does not fall within the definition of 
a complaint, and that section 195, clause 
(6) of the Code of Criminal Procedure, baa 
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no application. In support of this conbeution, 
the learned (Joausel has cited In the knitter 
of the 'petition of Mathura Das (1) and In re 
Liksh’iiidis Lilji (2). A later decision 
of this (.’ourb, viz., Emperor y, iiundar Sarup 
(3).c jvers the preheat case. The application 
is, therefore, rejected. 

Applicutioii rejecte 1. 

(1) IG A. 80. 

(2) 32 B. 184; 10 Bom. L. R. 28; 7 Cr. L. J. 35; 3 SI. 
L. T. 4G 

(3) 20 A, .jI-4: .V. W. N. (100-4) 90; 1 Cr. L. J. 335. 


ALL4HARAD HIGH. COURT. 
Criminal Rbfeke.mcs No. 495 op 1912. 

July 13, 1912. 

Present :—Mr. Justice Rafique. 

KAMLA PRiSAD—A pplicant 

versus 

EMPEROR— Oppojite Partt. 

Vcnnl Code {Act XLV of 1860), s. 290—Piithc nui¬ 
sance—Placing of charpoy temporarily oh road. 

Placiii" a charpoij on the road in the hizar tempo¬ 
rarily, does not amount to the offence of causing pub¬ 
lic nuisance. In re Umesh Chandra Kar, 1-t C. 656; 
Queen-Empress v. Virappa Chetti, 20 M 433; Rex y. 
Loi'd Qrosvenor, (1819) 2 Starkie 511; 20 R. R. 732, 
distinguished. 

Criminal reference made by the Sessions 
Judge of Gorakhpur. 

Mr. M. L. Agarwiii, for the Applicant. 

JUDGMENT.—This is a Reference made 
by the learned Sessions Judge of Gorakhpur, 
under section 438 of the Code of Criminal 
Procedure, recommending that the conviction 
of one Kamla Prasad, under section 290 of 
the Indian Penal Code, be set aside and 
the sentence of hue be remitted. The 
circumstances which gave rise to the pro¬ 
secution of Kamla Prasad are as follows; — 
Kamla Prasad is a karinda of the Rani of 
Gopalpur. A bazar is held at a place called 
Gola, which, it.is said, is comprised in the 
zemindari of the Rani. In the afternoon of 
March 26th, 1912, the second officer of the 
Police Station of Gola was passing through 
the 6aaar on an ekka. He found a crowd in 
the bazar which intercepted his further 
progress. On dispersing the crowd, it was 
discovered that Kamla Piasad was sitting 
on a charpoy in the middle of the road and 
there were two chairs, one on each side of 
the cAarpoy occupied by the friends of Kamla 
Prasad. On demand by the Sub^lnspector, 


the charpoy and the chairs were removed 
and the Sob-Inspector proceeded on his way 
in the ekka. Kamla Prasad was sub¬ 
sequently prosecuted nnder section 290 of 
the Indian Penal Code on the charge of 
causing a public nuisance by keeping a 
charpoy in the middle of a road. Kamla 
Prasad denied the charge and pleaded that 
he was sitting at a place close by the shop 
of one Faqir Meah. The learned Magistrate, 
however, disbelieved Kamla Prasad and 
convicted him under section 230 of the 
Indian Penal Code and sentenced him to 
pay a fine of Rs. 15. Kamla Prasad applied 
to the learned Sessions Judge of Gorakhpur 
for revision. The learced Judge has sub¬ 
mitted the case to this Court, being of 
opinion that the conviction of Kamla Prasad 
was bad in law. It may be taken as proved 
in this case, that Kamla Prasad was sitting 
on a charpoy on the road in the bazar, but 
the question is whether this act falls under 
section 290 of the Indian Penal Code. I 
agree with the learned Judge that the act 
of Kamla Prasad in placing a charpoy on 
the road in the bazar temporarily, did not 
amount to the offence of causing public 
nuisance. The learned Magistrate in his 
explanation has referred to three cases in 
support of his order. In re Umesh Ohander 
Kar (1), Queen-Etnpress v, Virappa Ghetti 
(2), Rex V. Lord Qrosvenor (3). Those 
cases are not on all fours with the present 
case. In all those cases, the obstruction was 
of a permanent nature. As remarked by the 
learned Judge, it is a common thing in this 
ceuntry for persons to place their charpoys 
on the public roads without any intention 
of obstructing traffic. It is not quite clear 
from the record whether the passage of the 
ekka of the Sab-Inspector was obstructed 
by the crowd or by the charpoy of Kamla 
Prasad or by both. I, therefore, accept the 
Reference, set aside the conviction and 
sentence, and direct that the fine, if realised, 
be refunded. 

Reference accepted. 

(1) 14 C. 656. 

(2) 20 M. 433. 

(3) (1819) 2 Starkio 511; 20 R. R, 732. 
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PUNJAB CHIEF COURT. 
OiuuiNAL Revision Petition No. 990 op 1912. 

September 10, 1912. 

Present’, —Mr. Justice Beadon. 

JdlANDU—A ooosbd— pETixiONEa 

vei sus 

EMPEROR—PaosEOOTOrt—R bspondb.nt. 

Criviinal Procedure Code (Act V of 1898), .■«. 19") 
—SrtMC^io?i to pro^ecutcSiiperior Court’s duty ivlteu 
there is ho prima facie case for sa$icfiou. 

Where sanction bo prosooiibo for any offoneo spoci- 
fied \inder section 195 of Act V of 1893, lias boon 
granted, the superior Court should see whother the 
discretion has been properly exorcised, and whon 
there is no prima facie case for tho prosecution, the 
sanction should be revoked. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the District Magistrate, Lyallpur, dated the 
4th May 1912, upholding that of the Magis* 
trate, 2Qd class, Lyallpur, dated the dlst 
March 1912, sanctioning prosecution of 
the petitioner. 

Mr. Aand Lai, for the Petitioner. 

JUDGMENT.—The District. Magistrate, 
acting under section 195 (d). Criminal Pro* 
cedure Code, should have considered whether 
or not there was sufficient ground for grant¬ 
ing sanction to prosecute. The question 
before him was not merely whether or not 
the Magistrate was empowered to grant 
sanction, but also whether or not the Magis¬ 
trate had properly exercised hia powers. 
Malang brought a complaint under sec¬ 
tion 428, Indian Penal Code, against Kiman 
and another, alleging Kiman bad injured a 
pony with a gandasa. Jhandu purported to 
be an eye-witness of the mischief. 

The pony had been injured bub the Magis¬ 
trate, not being satisfied that Kiman and the 
co-accused had done the deed, discharged 
them. Subsequently, on the application of 
Kiman, the Magistrate sanctioned the pro¬ 
secution of Jhandu for giving false evidence. 

Though the Magistrate was not satisfied 
with the evidence, the animal was injured, 
and it does not follow that Jhandu’s evidence 
was false. There is certainly not a prima 
facie case against Jhandu and sanction should 
not have been given. 

I set aside the order and revoke the sanc¬ 
tion to prosecute Jhandu. 

Petition allowed. 


HASIN-DD-DIN V. EMPEROR. 

ALLAHABAD HIGH COURT, 
Criminal R.evi8ion Petition No. 517 or 1912. 

July 31, 1912. 

Present', —Mr. Justice Tudball, 

H AS1N-UL)-DIN—Applicant 

versus 

EMPEROR— Opposite Party. 

Crimhud Procedure f ade (Act V of 1898), *■. IIH — 
Security for yooil bcluiviour. 

A person was asked to fiinii.sli security for good 
boli.’Lviour. IIo gave two siirelies. Tho Alagistrato 
rejected the sureties on tlio ground that they did nob 
live within a radius of live miles from tho rcsidouc© 
of the accused : 

Held, that the order rejecting tho sureties was 
bad au«l that there was no valid ground for rejecting 
tho security. 

Criminal revision against an order of Ihe 
Iklaglstrate of Naini Tal. 

Mr. S. G. Mu'ierji, for the Applicant. 

Mr. H. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENf.—The applicant, Hasin-ud- 
din, by an order of the Magistrate, dated 
the llMi of May 191*2, was ordered to give 
security for his good behaviour for three 
years in his own bond for Rs. 500 and two 
sureties for Rs. 500 evch. He produced 
two sureties, Karim Bakhsh and one other. 
The Magistrate has rejected this security for 
very peculiar reasons. His order runs as 
follows:—“The applicant, Karim Bakhsh, 
says he, will keep Hasin-ud-din in his village 
but the other surety lives ten miles away at 
least from that village, and he is not present. 
Unless both the sureties live within a radius 
of five miles, I cannot allow this security.” 
The order is by no means clear as to the 
centre from which the radius is to be drawn, 
whether that centre is to be the abode of the 
accused or of the sureties, Apparently there 
is no other defect in this security except that 
mentiooed by the Magistrate, namely, that 
the sureties do not live within five miles of 
each other or of Hasin-ud din. This is no 
valid ground whatsoever for rejecting the 
security which is good in other respects. I, 
therefore, allow this application, set aside the 
order of the Magistrate and direct that the 
security offered by the two sureties produced 
be accepted together with the bond of Hasin- 
ud-din and that he be forthwith released 
directly the bonds are filed. 


Application allowed. 
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ALLAHABAD HIGH COURT. 
CiiiiiiNAL Revision Petition No. 499 op 1912. 

August 1, 1912. 

Present: —Mr. Justice Tudball. 

HARGOBIND—Applicant 

versus 

EMPEROR— Opposite Pabtt. 

Public Gamhliiuj Act (HI of 1867^, ss. 3, 4—Search 

warrant illegal—Presumption. 

A warrauL issued for the search of any liouse, 
which the Police ofticer to wlioin the warrant was 
issued might think proper to search, is illegal and 
a search under it is not such as is contemplated by 
the Act- Tlie result of such illegal search is, that 
no presumption whatsoever can be drawn in aocoid- 
auco witli the Act such as is allowed by the terms 
thereof to be drawn in the case of a legal search. 

Criminal revision from an order of the 
Magistrate, first class, of Mirzapur. 

Mr. A. F. Dube, for the Applicant 

Mr. R. Malcomson, Assistant Government 

Advocate, for the Crowe. 

JUDGMENT.—The applicant in this case 
has been convicted under seetioos 3 and 4 of 
the Public Gambling Act and has been fined 
Rs, 30. The two points taken before me 

are:_(1) That the search carried out by the 

Police was entirely illegal, and (2) 
that it is not proved that the house in ques¬ 
tion is a gaming house. In regard to the 
first point after examining the warrant I 
find it was issued apparently for the search of 
any house which the Police officer I o whom the 
V7arrant was issued might think proper to 
search. There can be little doubt that the 
w'arrant was entirely illegal and any search 
under it was not such as was contemplated by 
the Act. The result of this illegal search, 
however, is merely this, that no presumption 
whatsoever cau be drawn in accordance 
•with the Act such as is allowed by the 
terms thereof to be drawn in the case of 
a legal search. If, however, there is 
evidence on the record to establish that 
the bouse was a gaming house aud that 
tbe present applicant was using it as such for 
his own profits, the legality of the conviction 
cannot be questioned. The evidence on the 
record is to the effect that the house in ques¬ 
tion belongs to one Mohan Kalwar. It was 
empty and unoccupied. This is to be gathered 
from the evidence of Biedeshri, one of the 
defence witnesses. The prosecution evidence 
shows that Zakir and Hargobind, the present 
applicants, with or without the permission of 
the owner were, as a matter of fact, using a 


room in this building for the purpose of gam¬ 
ing and that they were taking a portion of the 
winnings from the winners. The evidence 
is to the effect that when the Police arrived, 
gaming was going on. Sixteen couries were 
found Dn the ground. There was also a carpet 
on the ground. Candles and chirag were 
alight. A piece of chalk and a certain amount 
of cash was also recovered. But it is impos¬ 
sible to follow the train of thought in the 
Magistrate’s mind when he said that the 
piece of chalk in l<he present case was an 
Instrument of gaming, for there is nothing on 
the record to show that it was used for that 
purpose. It is urged that couries are not 
instruments of ga-ning per se, and unless 
and until there is evidence to show that 
they were used as instruments of gaming, 
the Court has no right to hold that 
they were such instruments. The evi¬ 
dence for the prosecution is to the effect 
that gaming was going on and that sixteen 
couri*:s were on the ground. Solahi is a 
game which is played with sixteen couries 
and is a very common game in this country 
for the purpose of gambling, though it 
would have been better if the Magistrate 
had made the point perfectly clear by ex¬ 
amination of witnesses. Still the circum¬ 
stances of the case place it beyond doubt 
that the game which was being played was 
a game of solahi for which couries are used 
as instruments of gaming. In my opinion, 
therefore, the evidence on the record is 
sufficient to enable the Court to hold that 
the applicant was using tbe house in question 
as a gaming house deriving profits therefrom, 
and tbe couries were instruments of gaming 
and were being used as such. In these 
circumstances, 1 do not deem it necessary to 
interfere at all in this case. The application 
is dismissed. 

Application dismissed. 
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CALCUTTA HIGH COURT. 
Regular Civil Appeal No. 168 ov 1910. 

AuffuBfc 16, 19! 2. 

Present: —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice N. Chatfcerjea, 
BISSONATH PROSAD MALITA and 
OTHERS—Plaintiffs—.Appellants 

versus 

BRINIjESRI PROSAD SINGH and 
OTHERS—Defendants—Respondents. 

Pfij’/y—-Mitakslmra /athcr, niortgogc executed htj — 
Only son minor ot date of mortguife —AUortgage executed 
before n(IrflHC£*.s made-‘Sums borron'cd Jur family 
purposes—Suit on mortynyc—Son made }virty defen¬ 
dant—Liability of son to ho sued on inortynge—Decree 
against son —Mortgagee unable to praee item expended 
on family purpose—Inability of son to prove itetn bar- 
rowed for immoral purpose—Debt of father binding on 
son—Alteration of law—Procedure in mortgage suit — 
Joinder of defendant—Transfer of Property Act (U' of 
1S82). 

The plaintiffs sued on a moi-t<^ge*boii(l executed by 
J., and they made his only son B., who was a 
minor at the date of the mortff.ajfc, a defendant in 
the suit. Tlie sums covered by the bond were ex- 
pended on legitimate family purpnsesj but the mort¬ 
gage was executed before tho advances were made. 
J. and B. formed a Mitakshara joint family, and tho 
mortgage purported to charge tho entire interest in 
the property mortgaged: 

Held, that J., as the managing member of the family, 
had implied authority to execute the mortgage so as 
to make it unimpeachable by his minor son against 
whom as well as against his father, the mortgage 
could be enforced. 

Suraj Bunsi Koer V. Sheo Persad Sinyh, 5 C. 148 
at p. 165; 4 C. h. R. 226; 6 I. A. 83 and Oharihullah v. 
Khallak Singh, 30 I. A. 165; 5 Bom. L. U. 478; 7 C. 
W. N. 681; 23 A. 407, relied upon. 

The plaintiffs wore unable to show hoiv an item of 
Rs. 600 was expended and the defendants refrained 
from throwing any light on tho point: 

ifeld, that as the defendants failed to show that 
the item was used for an immoral purpose, it was a 
debt of the father binding on the son, and he could 
not be permitted to redeem the mortgage except on 
paying the Ra. 600. 

Luchmun Das v. Oiridkur Choivdhury, 5 C, 855, 

6 C. L. R. 473 (F. B.) commented upon. 

After the passing of the Transfer of Property Act, 
a mortgagee must, in a suit on a mortgage of the 
joint property of a Mitakshara family executed by 
the father, join as a party tho executant’s son though 
he was a minor at the date of the instrument. But 
it was not necessary to make the son a party to such 
a suit before that Act was passed. The son’s remedy 
was that he conld sue to recover the property 
provided he could show that tho debt was con¬ 
tracted for immoral purposes and the purchaser had 
notice that they were so contracted. 

Appeal from the decree of the Sab-Jadge 
pf Patna, dated Anguat 87th, 1909. 


Babaa Provash Chandra Mitra and Susil 
Madhnh Mallik, for the Appellants. 

Babua hmakalf Mukherjne and Bhudeo 
Chandra Roy, for the Reapondeota. 

JUDGMENT. 

Jenkins, C. J.—The plaintiffs have brought 
this suit to realise a mortgage aeourity exe¬ 
cuted iu their favour by Babu Jagdip 
Narain Singh, defendant No. 1. They have 
made defendants to the suit both Jagdip 
Narain Singh and his only son Brindesri 
Pro.sad Singh, it being their case that the 
son, who was a minor at the date of the 
mortgage, ia as much bound by it so far as 
it creates a security on the property com¬ 
prised in it, as the father by whom it was 
executed. The suit was dismissed as against 
the son and hence this appeal. 

The mortgage, Eshibifc I, is dated the 2l8t 
November 1893, and to appreciate its mean- 
ing, it should be borne in mind that the 
mortgagees were a firm of bankers or makajans. 

It begins in these terms: “VTbereas I, the 
declarant, have taken lease of certain mouzahs 
and have to pay the rent thereof to the 
proprietors instalment by instalment; bub the 
rent is not realised in due time from the 
tenants of the lease-hold mouzah and the 
proprietors are always making pressing de¬ 
mands; therefore, I have of my own accord 
and free-will opened, for the payment of the 
rent to proprietors due on account of the 
lease-hold mouzahs, a khata for Rs. 6,000 
bearing interest at the rate of Re. 1 per cent, 
per mensem with the firm of Babu Bir 
Kishwar Lal-Parmesbur Narain at Koochi 
Hirnanand Sahu, appertaining to Thana 
Ohonk Kalan, one of the quarters of Patna 
City as per details given below”—Then there 
follow provisions regulating the decails of 
the transaction. The first clause provides for 
two chittas, one to be kept in the bankers* 
placs of business, and the other to remain 
with the mortgagor, and then says:—“all 
sums paid into and reoeived from the kothi 
by me .shall be entered in both the chittasf' 

The succeeding clauses deal with interest, 
periodical adjustments, the closing of the 
transaction, and then the charge is created 
in these terms. (His Lordship read clause 7). 

The schedule to the mortgage describes 
the property, and from this description, it is 
apparent that bha ia.strumenb professes to 
charge the entire family interest in this 


57S 


INDIAN OASES. 


[1912 


property, 
fore us. 

It. is the plaintiffs’ case that the trans* 
action has been closed, and that there is due 
to them on the balance of the account a sum 
of Rs. 5,COO for principal, after giving up 
Rs. 7-0-9 and Rs. 3,554-10-8 for interest. 

The amounts, which go to make up this 
sum of Rs. 5,000, are shown in a tabular form 
in the judgment of the Sub-Judge, where nine 
items are shown totalling Rs. 6,279-10-0 in 
all, and extending from Jeyt Sndi 6th to Magh 
Badi lltb, Sambat 1952. 

The first two may be left out of considera¬ 
tion as they are beyond the limits claimed by 
the plaintiffs. 

The rest call for a brief explanation. Ex¬ 
cluding for the moment the last item of 
Rs. 600, it has been proved to my satis¬ 
faction, not merely by oral testimony, bat by 
documentary evidence, that is above all cavil, 
that all these itraes were expended on legiti¬ 
mate family purposes, as for instance, the 
payment of rent, the payment of Government 
revenue, and family marriage expenses. 

We have been taken through the items 
which go to show this with minate detail, 
but I do not propose to do more than state, 
as I have done, the general result of this 
investigation as no argument was addressed 
to us in disparagement of this conclasion. 
The attempt to evade liability by pleading 
the immorality of defendant No. 1 has been 
as unsuccessful as it was unmeritorious, and 
it was particularly unmeritorions, for there 
is strong reason to think that defendant 
No. 1 is in reality the person responsible for 
the advancement of this defence. 

It- was argued that the mortgage was se¬ 
curity only for the amounts drawn or paid 
on account of instalments of rent, and in 
support of this, reliance was placed on the 
recital I have read. But this (in my opi¬ 
nion) places too narrow a construclion on 
the instrument: the recital explains how the 
mortgage became necessary, but it does not 
control its operative provision. 

The intention and effect of the instrument 
was, 1 think, to secure the balance from 
time to time due on the current account. 

The result then is this; the mortgage pur¬ 
ports to charge the entire interest in the 
property, and, apart from the Rs. 600 with 
which I will later deal, the whole of the 


for legitimate family purposes. Why then 
sboald not the mortgage be enforced against 
the entire family interest? 

The law on this subject is thus stated by 
the Privy Council in Suraj Bunsi Kosr v. Sheo 
Par sad Singh (1). “The right of co parceners 
to impeach an alienation made by one mem¬ 
ber of the family without their authority, 
express or implied, has of late years been 
frequently before the Courts of India, and 
it cannot be said that there has been com¬ 
plete uniformity of decision respecting it. 
All are agreed that the alienation of any 
portion of the joint estate, without such ex¬ 
press or implied authority, may be impeached 
by the co-parceners, and that such an au¬ 
thority will be implied, at least in the case 
of minors, if it can be shown that the aliena¬ 
tion was made by the managing member of 
the family for legitimate family purposes.” 

This formulates a clear and precise princi¬ 
ple, and it would seem to narrow the pro¬ 
blem of the validity of a manager’s alienation 
to this: had he an express authority? if not, 
bad he an implied authority? At the same 
time, the passage indicates the kind of con¬ 
dition which would justify such an implica¬ 
tion when it is pointed ont that as against a 
minor’s co-parcener it may be implied, if there 
was a legitimate family purpose. 

But I do not read this statement of the 
law as laying down that these are the only 
conditions under which authority can be 
implied: each case must be judged according 
to its own peculiar circumstances. It is true 
that the word used in this passage is aliena^ 
tion; bat a mortgage is an alienation, and 
nonetheless so because it is for a particular 
purpose: and this is recognised by the Trans¬ 
fer of Property Act. 

Moreover, this view has the sauction of the 
highest judicial authority, for a mortgage by 
a managing member has been upheld on 
this principle by the Privy Council and in 
illustration of this I may refer to Oharib- 
ullah V, Khallak Singh (2). 

No doubt, iu the present case, the mortgage 
was executed before the advances wore made: 
but I fail to see that this places any obstacle 
in the plaintiffs’ way in view of the fact that 
the advances were all made for legitimate 


Rs. 5,000, claimed as principal, was advanced 


(1) 5 C. 148 at p. 165| 4 C. L. R. 226j 6 I. A. 88. 

(2) 30 I. A. 165; 5 Bom. L. R. 478} 7 0. W. N* Wl» 
25 A. 407 (P. 0.). 
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family purpoaea and the mortyaife waa a tnted. / 
necessary part of the arrangremeiit. And I only reh 
hold that m the oircumstanoes, defendant plaintiffs 
JNo. 1. as the mnnaginff member, had implied this amo 
authority to execute the mortgage ao as to expense i 
make it unimpeachable by his minor son But, ig 

It follows, then, that the alienation by way gard to t 
of mortgage is good and that it oau ba en- then, it I, 
^rced as a mortgage against the defendant deterrain, 
iNo J as well as against his father, defend- One of 
ant Wo. I. _ .1 . 

f dealt with the case apart consisting 

from the item of Rs. 600: now it is necessary where the 
to consider how matters stand regarding this money b 
item. famil 

The plaintiffs have been unable to show proved on 
how It was expended: the defendants have any legal 
refrained from throwing any light on the nor on the 
point and yet It is difficult to suppose that expended 
they have not family books of account and that the U 
available sources of information that would purpose fo 
show what was done with this sum. lender, the 

It has been forcibly argued that in view the father 
of all the circumstances, the position would loooey by 
appear to be one where it would be reason- tatfaer’s li 
able to apply the provisions of section 106 of returned I 
the Evidence Act and hold that as the mode terms:— 
of expenditure is especially within the money was 

knowledge of the defendants, the burden of 
proving how it was made was on them. 

L^see Runoomanjsersad Pandey v. Musmmmat the ruUn 
Bahooee Munraj Koonweree (3).J son being a 

But even if the plaiutifiPs cannot sho.v that notwitbstar 
this sum was expended for a legitimate fami- would be ec 
jy purpose, on the other hand the defendants ‘^®t)t to be r 

have wholly failed to show that it was used estate inclm 
fop an immoral purpose. And so wa have This ana 
the position indicated in the cise of L'ichmun oussion, bn 
V, Qiridhur Ohowdhry (4). that it cant 

thil Oourr toThe^’’«tei 

tnia oourt which has given rise to much dis- R„f. 

cussmn, and in token of this, I need only frerlom , 

c®*ifi*eting decisions decree airaii 

^ported as Moheskur Butt Tewari v f ^ 

Ktihun re.\ j , j-ewun v. unconnected 

otng7i (5) and Kishun Pers/iad naruosH a ns 

y- Tipen Perskad Singh (6). Ou the P***^^^®*^’f. 

efcrength of this Pull Baachdeterminarion. it k“therr de" 

18 urged on bahalf of the respondeat that I 

we cannot decide in the plaintiffs’ favour with- to^e^ 

oat a reference to a Bench specially coneti- 
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12^ 2 18 \y. R. 81 note. 

(4) 6 0. 856j 6 C. L. R. 473. 

n' i®^ ® CJ. W.K. 294. 

W 84 0, 735j 11 C, W. N. 613} 6 0. U J. 669. 


a tuted. At most, however, this contention can 
1 only refer to the Rs. 600, and as to this, the 
it plaintiffs say they would prefer to give up 
d this amount rather than incur the delay and 
0 expense of a reference. 

But, is the reference necessary having re- 

f gard to the circumstances of this case P Pirst 

- then, it has to be seen what the Pull Bench 

t determined? 

One of the questions propounded to them 
was this : “In the case of a Mitakshara family 
t consisting of a father and one minor son, 
where the father being the manager raises 
money by hypothecating certain ancestral 
family property by bonds, and it is not 
proved on the other baud that there was 
any legal necessity for his raising the money, 
nor on the other, that the money was raised or 
expended for immoral or illegal purposes, or 
that the lender made any inquiry as to the 
purpose for which it was required, caa the 
lender, the mortgagee, enforce by suit against 
the father and the son the payment of his 
money by sale of the property during the 
father s life-time? The answer which was 
returned by the Pull Bench was in these 
terms:—“The mortgage itself, upon which the 
money was raised, could not be enforced, but 
the debt contracted by the father, being 
itself an antecedent debt, within the meaning 
of the rulings of the Privy Council and the 
son being a party to the suit, the mortgages, 
notwithstanding the form of the proceedings, 
would be entitled to a decres directing the 
debt to be raised out of the whole ancestral 
estate inclusive of the mortgaged property.” 

This answer hag occasioned much dis¬ 
cussion, but it is now the accepted view 
that it cannot mean that the mortgage is 
incapable of enforcement against the father 
to the extent of his share. 

But even with this gloss, the ruling is not 
free from difficulty. If in execution of a 
decree against the father alone for a debt 
nuconnected with any immoral or illegal 
purpose, a part of the family property is gold 
in execution, the son’s obligation to pay his 
father’s debts would of itself afford a 
sufficient answer to a suit brought by a son 
to recover the property. 

At the date of the Full Bench decision, the 
resalt would have been the same though the 
Bait was for enforcement of a mortgage, and 
the son waa not a party to it. Since then, 
however, the Transfer of Property Act has 
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been passed, and by section S5 it is provided 
(read section). 

Tn Lala Suraj Proshad v. Oolah Ghand (7) 
it was held that this section is compalsory. 
So a raortgagree must now, in a suit on a 
mortgage of the joint property of a Mitakshara 
family executed by the father, join as a 
party the executant’s son, though he was a 
minor at the date of the insbruraent. Such 
a son, therefore, is a person having an 
interest in the property comprised in the 
mortgage, and it is on that account and 
on that account alone that he is a necessary 
party. Moreover, it is only to a suit under 
Chapter IV of the Transfer of Property 
Act, now re-produced by Order XXXIV, 
Civil Procedure Code, relating to the mort¬ 
gage that he is a necessary party. 

The purpose of so joining the son is not 
to obtain a personal decree against him on 
the strength of his obligation to pay his 
father’s debts, but primarily to give him 
an opportunity of redeeming as a person 
interested in the mortgaged property and 
incidentally to resist the suit as against 
himself on the ground that the character 
of the debt absolved him from any personal 
obligation. In this connection, regard may 
be had to section 90 of the Transfer of 
Property Act now re-prodnced in Order 
XXXIV, rule 6 of the Civil Procedure Code. 

That it was not necessary to make the 
son a party to such a suit before the 
Transfer of Property Act was passed, or 
where its provisions did not apply, is 
clear from the cases to which refer¬ 
ence was made in Lala Suraj Proshad*8 
case (7). And though he was not a*party, 
a decree could be passed for the sale of 
the entirety of the mortgaged property. 
The sou's remedy in such a case was that 
he would sue to recover the property 
provided be could show that the debts were 
contracted for immoral purposes and the 
purchaser had notice that they were so con¬ 
tracted [Sttroi Bansi Koer*s case (1)]. Thus 
it will be seen that the law has been 
materially modified by statute and statutory 
rule since the Fall Bench decision. But 
more than that, we have in this case facts 
which take it outside the scope of the Full 
Bench decision. 

Here the sums covered by the mortgage 
(7) 28 0,517 
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were, with the exception of Rs. 600, advanced 
for a legitimate family purpose, and so 
there is a sufficient fonndation for a decree 

4 

for sale on the mortgage. And though it 
is not shown that the Rs. 600 was for a 
legitimate family purpose, it certainly was 
not for any immoral purpose, and in the 
circnmstances, I think, it may be regarded 
as a debt of the father binding on the son, 
and that the 2nd defendant cannot he 
permitted to redeem the mortgage except on 
the terms of paying off the Rs. 600, as well 
as the balance of the Rs. 5,000 which is 
shown to have been contracted for legitimate 
family purposes. 

The decree of the Sub-Jndge must, there* 
fore, be reversed and a mortgage-decree 
passed on the footing of Rs. 5,000 being due 
for principal. Unless the parties agree, 
there mast be an account of what is dne 
for interest at the mortgage rate. On payment 
of the amount so found by the defendants 
or either of them, there will be the usual 
direction for delivering up of the documents 
and, if required, for re-transfer. In de¬ 
fault of payment within six months of this 
decree or the ascertainment of interest, which¬ 
soever may be the later date, there will be 
a decree for sale and application of the 
proceeds. The plaintiffs must have their 
costs of the snit and appeal which will be 
added to their security. 

N. Chatterjea, J.—I agree. 

Appeal allowed, ^ 


MADRAS HIGH OOUaT. 

Civil Appeal No. 200 op 1909. 

October i:8, 1912. 

Present'. —Mr. Justice Miller and 
Mr. Justice Abdur Rahim. 
ARUNACHELLAM CHETTT and others— 

Plaintiffs—Appellants 
versus 

PRABHAYTA OHBTTY and another— 

Dependants—Respondents. 

Civil Procedure Code (Act V of 1908J, s, 153, 0. T//, 
r. 11, 0. VI, r. 17 —Want of verification and signature 
—^Late verification and signature—Limitation Act (/X 
0/19D8), s. 22—Weio party—Party not signing or veri- 
fying pleading- 

If one of the plaiatiffs is wrongly desoribod in the 
plaint as a minor and has not himself signed and 
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▼enOod tho plaint, he iii not on that aooouut to bo 
oonsidored not a party. 

Want of aignaturo and veridoatiou does not 
entail the rojeotiou of tho pluint aa auoh 7oriQoation 
and aignaturo can be auppliod ut any atagc of tho 
proooedinga. 

The plaintiff who has not signed or verified cannot 
be oonsidei'od to bo a now party, when ho aigiia 
or verifiea tho plaint, so as to attract tho applicit- 
tion of aectioD 22 of tho Limitation Act. 

Appeal against the decree of the District 
Court of North Arcot, in Original Suit No. 5 
of 1908. 

Mr. L. A. Gooindaragava lyer^ for the 
Appellants. 

Mr. P. Venhataramana i2ou>, for the Res¬ 
pondents. 

JUDGMENT.—We are unable to take the 
view taken by the District Judge. 

The 1st plaintiff was wrongly described 
in the plaint as a minor but was described 
as a plaintiff and though he has not him¬ 
self s gned and verlded the plaint, he is 
not merely on that account to be consider¬ 
ed as no party {_Mohini Mohun Dasv, Bungsi 
Buddan Saha Das (1)]. Want of signature 
or verification doe.s not entail the rejection 
of the plaint under Order VII, rule 11 of 
the Civil Procedure Code, and such veri¬ 
fication and signature can be supplied at 
any stage of the proceedings under Order 
Vl, rule 17 and section 153 of the Code. 
Unless then it can be held that so far as 
the 1st plaintiff is concerned, there is really 
no plaint, the respondents cannot succeed, 
for it is only in the view that the Isc 
plaintiff was not on the record as plaintiff 
that bis addition now could be considered 
as the bringing in of a new plaintiff, 
and so attract to the case the provisions 
of section 22 of the Limitation Act: and 
but for those provisions, it is obvious 
that any amendment of the plaint that might 
be necessary would have to be made in this 
case. 

To succeed, we think the respondents 
ought to show that the 1st plaintiff did 
not consent to the suit in his name; that 
80 far as he was concerned, it was certainly 
unauthorised [as was held to be the case . 
in Sheorania v. Bharat Singh (2)] and there 
is nothing to show this; and, on the other 
hand, he has come forward stating that he 
is willing to proceed with the suit thus 
ratifying his mother’s act, if he did not 
ftnthorize it before. 



(1) 17 0.880. 


There is no reason to suppose that his 
description as a minor was due to anything 
but a mistake, as he has said, and we find no 
ground for holding that his prosecution of 
the suit will be prosecution by a new plaintiff 
within the meaning of section^ 22 of the 
Limitation Act 

We allow the appeal and remand the suit 
to the District Judge for disposal according 
to law. 

The costs in this Court will be costs in the 
suit. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second CiVJL Appeal No. 508 op 1910. 

July 3, 1912. 

Present'.—‘Mv. Justice Kensington. 

BRIJ LAL— Plaintiff—Appellant 

versus 

RAM RATTAN— Defendant—Responob.vt. 

Civil PfOccdiirc Code{Act Tof 1903^0. II, r, 2 —First 
suit by mortgayeo to recover arrears of interest — Sul, 
se'ineat suit to recover both principal and interest or 
possession against vendee of equity of }'eilotniition -Zu- 
termediate declaratory decree. 

Where a mortgagee, who has, under the terms of 
the mortgage>deed, a clear option on the happeniun’ 
of IX default in regular payment of interest by the 
mortgagor, of either takiug possession at once or 
of realizing interest or of accumulating interest with 
principal until possession is taken, sues and obtains a 
decree only for arrears of interest, his subsequent suit 
against the vendee of the equity of redemption to 
recover both principal aud interest due or possession 
of the mortgaged property is barred under rule 2, 
Order II of Act V of 1908, 

Even the fact that the mortgagee had obtained an 
intermediate declaratory decree against the vendee, 
declaring his lien against the mortgaged property 
both for principal aud interest, is of no effect and 
cannot revive his rights which had once been 
extinguished on the first occasion under the force 
of the said rule by reason of his suing only for 
ar rear of interest. 

Oar 0 Rant v. Abdul Rahman, 28 P. R. 1907{ 140 
P W Pt. 1907 (P. B.), and Kundan Mol v. Alla Dad 
Rhai ,19 P. R. 1910; 36 P. W. R. 19L0; 5 Ind. Gas. 
821 167 P. L. R. 1910, followed. 

Raman v. Wazira. 79 P. R. 1886, dissented from. 
Rangayya Goundan v. Nanyappa Rao, 24 M. 491j 
3 Bom. L. R. 299; 6 C. W, N. 17; 28 I. A. 221, 
referred to. 

Second appeal from the order of the Divi¬ 
sional Judge of the Jullundur Division, dated 
the 17th day of March 1910, reversing that 
of the Munsif of the Ist class, Jullundur, 
dated the 14th day of June 1909, decreeing 


(2) 20 A. 90. 
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plaintiff’s claim for possession of the house 
on payment of Rs. 1,000. 

The Hon’ble Mr. Shadi Lai, for the Ap¬ 
pellant. 

Mr. Sundar Das, for the Respondent. 

JUDGMENT,—The question raised in 
this appeal is one of considerable difficulty 
and 1 have taken a very long time to deter¬ 
mine what course should be adopted. The 
essential facta are as follows:— 

On the 8th September 1892, one Harbhag- 
wan, not represented in the present suit, 
mortgaged a hor.se to plaintiff’s father for 
Rs. 450 by way of collateral security (ar rahn) 
with interestat 12 per cent, payable in yearly 
sums of Rs. 54. If the interest should not 
be paid, the mortgagee was given a clear 
option of either taking possession at once, 
or of realising the interest in any way he 
could, or, if he preferred allowing it, to 
accumulate with the principal until posses¬ 
sion might be claimed. 

On the 24th June 1897, the mortgagee 
obtained a decree for Rs 250 as arrears of 
interest. 


On the 12th January 1898, the defendant 
Ram Rattan bought the equity of redemption 
from the mortgagor, and he is understood 
to have continued in possession of the house 
ever since. On the zSrd June 1900, plain¬ 
tiff’s father obtained a decree, conffrmed 
by the Divisional Judge on the 29th October 
1900, for a declaration that he had a charge 
on the honse as against Ram Rattan for 
Rs. 450 and interest. 

The question is, whether that decree can 
be now enforced by the plaintiff against 
Ram Rattan, to the extent of Rs. 1,000, 
principal and interest. The Munsif decided 
that it cculd be so enforced and gave plain- 
tiff a decree, but the learned Divisional 
Judge has dismissed plaintiff’s suit as 
barred by Order II, inle 2, Civil 
Procedure Code. The wording of the 
lower Appellate Court’s judgment is not 
very clear, but apparently the ruling of 
Oanga Bam v. Abdul Bahman (1) was relied 
on as authority for the decision, which it 
certainly is. That ruling has since been 
approved and followed in the very elaborate 

jndgment of Ckaudh7'i Kundan Lai v. Sardar 
Alla Dad Rhan{2), which is even more in point 

(1) 28 P. R. 1907; 140 P. W. B. 1907 

(2) 19P.R. I910;36P. W. R. JOIO- 6 Tm1 P.e 

82J5 167P. L. R. 1910. * 


in the present case as the question whether a 
mortgagee can derive any benefit from an 
option in his deed to take posse.^^sion when 
be pleases (exactly as in the present case) 
was exhaustively considered and decided 
against the mortgagee. 

As opposed to th{.s view of the law, 
which has been several times taken in 
this Court in recent unpublished decisions, 
and is supported by the Privy Council 
ruling of Bangayya Ooundan v. Nanjappa 
Rao (3), Mr. Shadi Lai, Counsel for 
the plaintiff, has quoted an apparently very 
clear decision, the other way, of Baman v. 
Wazira (4). The precise terms of the 
mortgage then in question were not dis¬ 
closed, but it appears to me hardly open to 
doubt that the decision does directly 
conflict with those given in 1907 and 1910. 
Mr. Shadi Lai pressed that the point might 
be referred to a Pull Bench as doubt has 
been expressed about the soundness of the 
rulings of 1907 and 1910, more especially as 
they strangely enough make no reference to 
Baman v. Wazira (4). In the end, I do 
not see my way to making the desired 
reference. Whatever view of the law may 
have been taken, 25 years ago, there is no 
ambiguity in the more recent decisions of 
two separate Division Benches which are 
definitely against plaintiff. I can hardly 
say that the matter is now so uncertain 
that a Pull Bench should be asked to go 
into it again on the present not very 
important case, especially as there is no 
explanation of the plaintiff’s great delay in 
suing. It may he hard on him that he 
should lose his money in consequence of 
his father’s previous suit for interest only, 
but this is largely due to bis dilatory 
tactics. 

As a subsidiary plea, it was urged on 
plaintiff s behalf that he should be given 
the benefit of the declaratory decree passed 
in his father’s favour on the 23id June 
1900. I am unable to take that view 
both for the possibly correct reason given 
by the lower Appellate Court, and still 
more because plaintiff’s right, if destroyed 
by the 1897 suit for interest alone, could 

(3) 24 M. 491 at p. 503; 3 B. L. R. 299; 6 C. W, N, 
17} 23 I. A. 221 P. C. 

(4) 79 P. R. 1886. 
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not aiibsequeutljr be revived by a declaratory 
decree. 

The regiilfc is that I feel constrained to 
uphold the lower Appellate Courtis decree 
dismissinK plaintiff’s suit. The appeal is 
dismissed with costs to the defendant. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civic, Misceulaneods Petitions Nos. 2243, 

2289 AND 2317 of 1912. 

November 6, 1912. 

Present'. —Mr. Justice Sadasiva Aiyar, 

M. EC. SUBRAMANlA ITER and othsks— 

Petitioners 

versus 

MUTHULAKSHMIAMMAL and oth^s— 

Respondents. 

Civil Procedure Code (Act V of 1908^, s. 101, 0. 
XL^ rr. I to 4, (.). XLIIl, r. I ("s) — Receiver—Power 
io discharge and remove — Rules—Prayer to he put in 
possession of properties—Discharye or removal of Re- 
ceivei — Appeal—Inherent power of Court-Execution 
by Appellate Court—Practice. 

There is no specific provision made in the Civil 
Procedure Code for the discharge or removal of a 
Receiver, nor is tliorc any provision for appeals against 
orders of discharge or removal of Receivers. 

The power to disehar-gc and remove or to give 
directions to a Receiver mast be taken to be in¬ 
herent in the Court which appointed the Receiver and 
the Appellate Court has got all the powers of the 
original Court. 

A prayer for execution cannot bo made to the 
Appellate Court direct. 

The prayer in a petition to discharge the Re¬ 
ceiver and put the parties in possession was treated 
as a prayer for appointment of the petitioners as 
Receivers of the properties they claimed possession 
of and was granted. 

Messrs. K. Ramachandra lyer and T. V. 
Qopalaswami Mudaliar, for the Petitioners. 

Messrs. S, Srinivasa Aiyengar and 0. S. 
Ramachandra Iyer, for the Respondents. 

ORDER.—The prayers in the petition put 
in by the Ist defendant (2nd respondent) and 
by his sons (the 3rd and 4tli respondents) are 
as follows; (a) that the petitioners may be 
placed in possession by the Receiver appointed 
in the suit of the lands comprised in a list 
which might be called list A as well as of the 
ploughing cattle and other agricultural imple' 
ments relating thereto, and (b) that such 
joint family debts as had been found to be 


binding on all the members of the family and 
not in appeal in the High Court might be 
ordered to be paid out of the family funds in 
the Court deposit. 

This petition is put in under section 15 of 
the Charter Act and section 94 of the Code 
of Civil Procedure. I do not think section 15 
of the Charter Act has any application. 
Section 94 of the Civil Procedure Code is 
very general in its terms. So far as this 
petition is concerned, it is as follows :—* In 
order to prevent the ends of justice from 
being defeated, the Court may, if it is eo 

prescribed. (e) make such other 

interlocutory order as may appear to the Court 
to be just and convenient,” The word ‘pve.s- 
cribed’ is defined in section 2 clause 16 
as meaning “prescribed by rules.” I do not 
think that the prayers of this petition 
come under any rules contained in, or 
passed in accordance with, the Civil Proce¬ 
dure Code. This suit is a suit for partition 
amoDg three branches of a Hindu family; the 
suit is now nearly eight years old. The parties 
have been kept out of the enjoyment of any 
benefit out of the family property for more 
than 10 years past. A Receiver has been 
appointed for the very extensive landed and 
other properties of the family by the lovver 
Court. During the progress of the suit in 
the lower Court, three lists were put in and 
accepted by all parties as effecting a fair 
division of about half of the family lands 
into three equal shares. Lots were cast and 
the properties in the A list fell to the share 
of the 1st defendant and his sons, (the peti> 
tioners iu this petition), the C list fell to the 
share of the 6th defendant (5th respondent), 
and the B list fell to the share of plaintiff 
and the 5th defendant (the appellant). See 
paragraph 40 (a) of the Subordinate Judge’s 
judgment. The properties in the B list 
(^ share) were to be divided into equal 
halves as between plaintiff and 5th defendant. 
Fifth defendant is now dead and his two 
widows are quarrelling about the division of 
his 1/6 share. 

After this Appeal No. 232 of 1909 was 
filed in this Court by the deceased, 5bh 
defendant, he seems to have put in an 
application (Civil Miscellaneous Petition 
No. 1277 of 19Q9y in this Court for the con¬ 
tinuance of the Receiver appointed by the 
lower Court till the disposal of the appeal. 
Notice was given to the parties representing 
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the oilier two shares and they raised objec¬ 
tions to the petition. The late Mr. Justice 
Krishna.'^wami Iyer passed the following 
order: *‘I do not think that this is a fit case 
for a Receiver now. There is no dispute 
about the shares or the bulk of the properties. 
J do not think the successful parties should 
be kept out of enjoyment of their shares. 
Any re adjustment of the shares if the 
appeal succeeds must necessarily be small. 
I dismiss the petition.” Now this order of 
Krishnaswarni 'yer, J., is clearly binding 
upon the parties and myself, so far as it 
goes, Any orders passed by the lower 
Court in connection with the Receiver’s duties 
cr the lights of the parties cannot prevail 
against the letter or the spirit of this order 
of Krisbnaswami Iyer, J. 

The present petition, as I said before, can¬ 
not be said to fall under any specific section 
or rule of the Civil Procedure Code. Order 
XL, rules 1 to 4, prescribe the procedure as 
regards the appointment, duties and re¬ 
muneration of Receivers and the Court’s 
power to direct the Receiver’s properties to 
be attached and sold when the Receiver makes 
default in the performance of his duties and 
such like matters. There is no specific 
provision made in Order XL for the dis¬ 
charge or removal of a Receiver. There is 
also no provision in the Code allowing appeals 
in respect of orders of discharge and removal 
of Receivers though there is a provision [see 
Order XLIII, rule 1, clause (s)] for air 
appeal against an order under rule 1 or 
rule 4 of Order XL, i.e., orders appointing 
Receivers and orders attaching and selling 
properties of Receivers and similar orders, 
bee Janahi A'^nmal v. Narayanaswawi Iyer 

Cl) • 

Orders diecbarging or removing Receivers 
and giving other necessary directions to 
Receivers must, therefore, come under the 
general powers of Courts, now expressly 
mentioned as existing in Courts by section 
151 of new Code. In Woodroffe’s Book on 
Receiver 8, it is said (page 269, section 30):_ 

The power to terminate flows naturally and 
as a necessary sequence from the power to 
create. The power of the Courts to remove 
or discharge a Receiver whom it has ap¬ 
pointed may be exercised at any stage of 
the litigation. It is a necessary adjunct of 

(1) 18 M. L, J. 58Dj 4 M. L. T. 268. 
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the power of appointment and is exercised 
as an incident to, or consequence of, that 
power; the authority to call such officer 
into being necessarily implying the antbority 
to terminate his functions when their exercise 
is no longer necessary, or to remove the 
incumbent for an abase of .those functions 
or for other cause shown” or “because of 
the necessity of the appointment! having 
ceased to exist.” I take it, therefore, that 
the present petition is put in for the ex¬ 
ercise of the inherent powers of the Court, 
though it does not come under any parti¬ 
cular section or rule in the Code. I may, 
however, suggest that the Procedure Com¬ 
mittee might take this matter into con¬ 
sideration and frame rules in respect of 
the discharge and removal of Receivers 
and in respect of the powers of the Court 
to give directions to Receivers when parti¬ 
cular contingencies occur. A rule might 
also be framed that when a Receiver has 
been appointed by a lower Court in a suit 
and an appeal is pending from that decree, 
the Appellate Court might treat the 
Receiver as appointed by itself and give 
directions to him in the conduct of his 
duties. The present petition put in by the 
owners of one of tbo three shares in the 
properties is supported by the owner of 
another J share and also by the owner of 
one moiety of the remaining ^rd share, that 
is, the plaintifl^, at whose instance the Receiver 
was originally appointed. Even as regards 
the owners of the other moiety of the ^rd 
share, one of the widows who alleges that 
she owns a share in that moiety supports 
this petition. It is only the widow who 
is alleged to be the owner of a very small 
fractional share that is opposing this peti¬ 
tion. One of the objections raised by 
ibis small fractional sharer is that this 
Court as an Appellate Court has no jnris- 
diction to entertain any objection in con¬ 
nection with the Receiver’s duties just now. 
1 cannot uphold this contention. The de¬ 
ceased 5th defendant, under whom this 
fractional sharer claims, himself treated 
this Court as competent to pass orders in 
connection with the receivership as be 
applied in Civil Miscellaneous Petition 
No. 2177 of 1909 for an order relating 
to the receivership and Krishnaswami 
Iyer, J., passed such an order. Section 
107 of the Code (old section 582) gives 
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the Appellate Court all the powers of the 
Court of Origiuul Juriadiotion. The suit aud 
all the matters oonneoted with the litigation 
are now before this Court and this Court lias 
the power to pass all the necessary aud con¬ 
venient orders. See Ro-manadhan Qhetty v. 
Narrtl/a?ta» Ohetti/ (2); Sankara Bhattx v 

Subraya Bhatt i Cd) Knd Httkam Ohand Bold 
V. Kamalanand Singh i4i). The case in Ghenna 
Beddi v. Peddaobi Reddi (5), overruling Rama- 
nadhan Ohetti v. Narayanan Qhetty (6), does 
not affect the general rule which is expressly 
approved at the bottom of page •il9^iu 
Oheana Beddi v. Peidaobi Reddi (5). The 
general rule gives way* of course, wheu 
the statute itself provides for orders baiog 
passed on applicwtions by the lower Court 
(as in applications for review) notwith¬ 
standing the filing of an appeal, aud that 
is the only ground on which Ramanadhan 
Ohetti V, Narayanan Ohetty (2) was overruled 
by Ohenna Reddi v. Peddaobi Reddi (5). The 
preliminary objection is, therefore, overruled. 

As Krishnaswami Iyer, .1., has remarked, 
this is not a fib case for the existence of a 
Receiver, bo far as regards the properties 
about which there is no dispute worth the 
name and the successful parties should 
not be kept any longer out of enjoyment 
of such properties, which have fallen to their 
respective shares. Any re-adjustment of the 
shares even if the appeal succeeds must 
necessarily be small. It is admitted that at 
least Rs. 40,000 out of the income is in the 
custody of the Court and that is amply 
sufficient for any such re-adjustment, as that 
money along with the respective shares of 
the parties is security for the carrying out 
of the small re-adjustments which may be 
found necessary at the end. The objections 
of the fractional sharer, who is one of the 
representatives of the deceased appellant, 
are most of them frivolous and 1 overrule 
them. The prayer in the petition to put the 
respective sharers in possession of the res- 
pecbive plots in lists A, B and C, after 
discharging the Receiver from his duties and 
removing him from possession in respect of 
those plots, looks as if it was a prayer for 


(i) 27 M. 602; 14 M. L. J. 321. 

(3) 30 M. 635; 17 M. L. J. 437. 

(4) 33 C. 927; 3 C. L. J. 67. 

(&) 32 M. 416; 6 M. L. T. 130} 2 Ind. 

VL. L. J. 388. 


Oas. 802} 19 


o-xocution ol a portion of the decree of (.he 
lower Court. A prayer for execution cannot 
be made to the Appellate Court direct. 
See Mithihii v. Limji Nowroji B-inaji (G). 1 

will, therefore,treat it as a prayer for appoint¬ 
ment of Brsb petitioner as lleceiver of the lands 
ill list A discharging the existing Receiver so 
far as those lands are concerned. In the 
result, I direct that the Receiver be discharged 
as regards the following lands: 

(u) Lands in list A except the lands in 
respect of which objections as to the division 
are pending in the lover Court and which 
are referred to in the objection petition put 
in by the 5lh defendant to the lower Court iu 
regard to certain punja lands and certain 
items of nania lands in Nochukudi Village. 

(6) Lauds iu list jO except those to which 
objections are pending in the lower Court 
as above. 

The remaining ^Ird share in list B, about 
which the plaintiff and the widows of the 
5 bh defendant are having a triangular 
quarrel, will continue to remain with the 
Receiver as also the properties nob comprised 
in the lists A, B and 0 and the properties 
excepted out of the lists A, B and 0 as 
above. The Gsh defeudiub is appointed 
Receiver as regards the properties in the 0 
list with the exception already mentioned. 
The present Receiver will pub the new 
Receivers iubo possession of the respective 
properties of which they have been appointed 
Receivers. He will also pub the new Receivers 
in possession of nob less than 75 per cent, iu 
value of the ploughing cattle and other agrL 
cultural implements, etc , appurteuaat to the 
A list and C list. 

A copy of this order shall be served upon 
the Receiver by the petitioners. The Rsoeiver 
and all parties shall be afc liberty to apply 
to this Court as regards the future remunera¬ 
tion of the Receiver after he delivers posses¬ 
sion of the properties ordered to be delivered 
to the new Receivers and all other matters 
connected with the receivership. They can 
also apply to the lower Court for paymeut of 
moneys out of sums remaining iu Court for 
the discharge of common debts and the lower 
Court (it must be presumed) will pass the 
necessary orders on those petitions so far as 
is allowed by law. There will be no order as 
to costs of this petition. The party appointed 


(6) 6 B. 45, 
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Receiver will enjoy and appropriate the 
profit'^, bur, only after submissioti of proper 
qiiarrerly accounts, the first of such accounts 
to ba sab nitteJ within one month after 
taking* pi^ssession of the property from the 
present Receiver. 


ALLAHABAD HIGH COURT. 

First Giyjl Appeal No. 270 op 1911. 
December 3, 1912. 

Present: — Sir Henry Griffin, Kt., Jndge, 
and Mr. Jastice Chamier. 

RAM AUTAR DUBE — Defendant— 

Appellant 

versus 

BADAL PANDEF and oihers—Plaintiffs 

—Respondents. 

Hindu Law—Widow—Will hj widow—Suit by re¬ 
versioner to set it aside—Cause of action—Declnraforu 

TJio plaiiitillsj who wore ihc roversionary heirs of 
one R., sued for a declaration that a Will executed by 
M y widow of it., was null and void as against them. 
In the pleadings, the defendant sot up a title in the 

widow wholly inconsistent witli tlic rights of the re- 
versioners : 


Held, that the suit was niaiutainablc. 

Pirlhipal Kicnwar v. Cuinun Kunwar, 17 C. 93d; 
17 I. A. 107, distinguished. 

Ihalcurain Jaipal Kunwar v. Indiir Bahadur Sinah 

J- ® som L. 

K, 495; 3l !• A. C7, reliaJ upon# 

iirst appeal from a decision of tne Sub- 

ordmate Judge of Gorakhpur, dated the 
locb June 1911, 

Mr. Haribans Sakai, for the Appellant 
Mr. hwar baran, for the Respondents ' 
JUDGMBNT.-The appeal LLt oat of 

a suit broaght by the plaintiffs, who alleged 

themselves to be the reversionary heirs of 
one Ramlal, for a declaration that a Will 
executed by Musammat Munga, widow of 
Ramlal, was null and void as against the 
interests of the reversioners on the ground 
that Musammat Munga had no authoritv to 
execute it. The Court below decreed the 
suit. In appeal, the only ground pressed 
for our consideration out of the six grounds in 
the memorandum of appeal is that the plain¬ 
tiffs had no cause of action for bringing the 

suit and we are referred to a decision of their 
Lordships of the Privy Council in Pirthipal 
Kunwar y. Quman Kunwar (1). I„ ^te laC 

(1) 17 C. 933j 17 I. A. 107. 
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cage of Tkakurain Jaipal Kunwar v, Indar 
Bahadur bmgh (2), the faefcs of which are 
almost on all fours with those of the present 
case, their Lordships of the Privy Council held 
that the execution of a Will by a limited owner, 

such asa Hindu widow.affords.asageneralrule, 

no sufficient reason for granting a declaratory 
decree. But in the circumstances of the 
case before them, their Lordships held that 
they would not interfere with the decision 
of the Courts below which had been passed 
m deliberate exercise of the discretion 
entrusted to them by law. In the plead- 
lugs of the present case, the defendant set np 
a tUie 10 the widow wholly inconsistent with 
the right of the reversioners. Under these 
circumstances, following the ruling just 
referred to. we think we should not interfere 
with the decision of the Court below. We 
dismiss the appeal with costs. 

^9^ 9« A ooQ « rr vy, Appeal dismissed. 

Bom' L k L i.'er.''' ® 


Second Civil Appeal No. 194 of 1880. 

July 14, l&SO. 

Present:— Mr^ Justice Kiudersley and 

Ju8tiG6 Forbes 

ARUNACHBLLA CHBTTI—PtAmrip?— 

Appellant 

versus 

MUTHU CHETTIAR and another^ 
f-ivil Procedure C-ode (Act XI? of c 

of-Suit against trespasser. ^ 

Section 539 of the Cml Procedure Code 1832 ia 

Sui) O f ‘hat of the 

No 21 ol 1879 Sait 

Mr. T itama Row for the Appellant, 
pondenfo. for the Res- 

JUDGMENT. 

nlaTnrff^“*'''''’^’i,''~*° present case, the 

rfoht Hereditary 

right to the mangement of a pubUo charity, 
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anes a person whom he regards as a trespass¬ 
er, This ia not the case of one of the general 
public and suing without the autliority of 
the Advocate-General or other officer to 
secure the due performance of the trust, and, 

1 think, that section 539, Civil Procedure 
Code, does not apply. The decision of the 
two lower Courts must be reversed and the 
suit must be remanded to the Subordinate 
Courts for decision on the merits. 

The costs will be disposed of by the final 
decree. 

Forbes, J.—Section 539 is applicable only 
in cases of an alleged breach of an express or 
coDstruotive trust created for a public charit¬ 
able purpose. The restrictiou on the right 
of suing is thus confined to cases where the 
person sued is a trustee. In the present, case, 
the suit is brought against an alleged trespass¬ 
er, whose title to manage is denied and who, 
if he is without title, cannot be guilty of a 
breach of trust. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 18i6 of 1910. 
November 27, 1912. 

Present'. —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

KALI PROSANNA DAS and oinsas— 
Plaintiffs — Appellants 

versus 

BHAGABAN MALI— Defendant- 

Respondent. 

Bengal Tenancy Act (VllI of 1885), ks. 105, 109 A, 

167_ Record of Rights—Person settled as raiyat by 

trespasser ^Recorded as raiyat in Record of Right— 
Settling fair rent—Relationship of landlord and tenant • 
—Whether consent of both parties essential—Decision 
of Special Judge in s. 105 Bengal Tenancy Act case, 
declining jurisdiction—Decision settling fair rent— 
Second appeal. 

A person, who is settled on a certain land as a 
raiyat by a trespasser, does thereby become a raiyat^ 
of some kind, and, therefore, when the zemindari 
is transferred by operation of law from one 
zemindar to another, ho remains a raiyat on the 
land; and if he is recorded by the Settlement 
Authorities in the Record of Rights as a raiyat on 
the land, the *em.indar is entitled to treat him as 
a raiyat and to ask the Revenue Court to settle a 
fair rent with him. 

Binad Lai Pakrashi v. Kalu Pramanik, 20 C. 708 
(F. B.), followed. 

In order that the relationship of landlord and 
tenant might be established between two parties, 



the consout of botli parties is not uHSoiitiul iiiidor 
tliu law ill this country, though it laiiy bo so uiidur 
tlio English law. 

A decision by a Special Jndgo tliab ho no 

jurisiiiction as a lleveiino Court to /ix a fair nnit in 
respect of lands hold by tlio dcfoiidant.s, inasmuch 
as tlio latter wore trespassers, and that tlio zemin¬ 
dar's only romctly was by the institution of a suit, 
under soctioii 157 of tho Ilungal Tenancy Act, is not 
a decision settling rent, and a second appeal from 
that decision is not barred by section 109A. 

Appeal from the decree of the Special 
Judge of Backerguuge, dated April 23rd, 1910, 
reversing that of the Assistant Settlement 
Officer of that District, dated September 7th, 
1909. 

Dr. Risk Rehary Ohose, Babus Akhoy 
Kumar Danerjes and Ronesh Chindra Sen, for 
the Appellauts. 

Mr. P. Sinha, Counsel, Babus Jogesh 
Ghanira Roy, Prokash Chandra Majumdar, for 
the Respondent. 

JUDGMRNT.—This ia a second appeal 
from the judgment of the learned Special 
Judge of Backergunge, in which he held that 
he had no jurisdiction as a Revenue Court 
to fix a fair rent in respect of lands held by 
defendants-respoudents in the zemindari of 
the plaintiff-appellant, inasmuch as those 
tenants were trespassers and the zemindar's 
only remedy was by the institution of a suit 
under section 167 of the Bengal Tenancy Act, 
in which suit he can either eject the tres¬ 
passers or have a fair and equitable rent de¬ 
termined by the Court. 

A preliminary objection was raised that 
there was no second appeal in a case under 
section 105 where there was a decision set¬ 
tling rent. But it is obvious in this case 
there was no decision settling rent, that the 
Special Judge declined jurisdiction, and the 
only question before us is whether this ap¬ 
peal should be remanded to the lower Ap¬ 
pellate Court to be decided ou the merits or 
whether the learned Judge was right in 
declining jurisdiction. 

Now, the appellant bases his appeal on two 
very clear grounds. The first is that on an 
application under section 105 of the Bengal 
Tenancy Act as it stood before the amend¬ 
ment as regards Eastern Bengal in 1908, 
neither the Assistant Settlement Officer nor 
the Special Judge had jurisdiction to decide 
whether the persons who are entered in the 
Settlement Record as ryots are ryots or nob. 
He was bound bo take the Settlement Record 
as be found it and if he was asked by Sk 
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person who showed that he was the zemindar 
of the property which the ryots were occa- 
pying:, he was bound to settle their rent if 
asked to do so; and in this connection, the 
case of Pandnb Doivnri Das v. Ananda Kishun 
Chakravarti (1) was cited. 

His second point was that assuming' that 
it was open to the learned Special Judge to 
decide whether the persons who are occupy¬ 
ing the land were tenants or not, he was in 
error in holding that the respondents are 
trespassers and not ryots. For this proposi¬ 
tion, the judgment of Mr. Justice Steer in 
Nityanund Ohose v. Rishen Kiskore (2) was 
cited to show the distinction between the 
English and Indian law which has, undoubt¬ 
edly, subsisted to this day. The decision of 
Chief Justice Garth iu Surnomoyee v. Denon ith 
Qir (3), following Lukhee Kanto Dass 
Ghowdhry v. Sumseruddi Lusher (4) and 
Rani Lalun Monee v. Sona Monee D ibee 

(5), was also cited for the same purpose. 
The case of ^In'wi Sirdar v. Ram Lall 
Shaha i6) was also referred to in 
which Chief Justice Maclean says that te¬ 
nancy in this country is created not only by 
contract but also by occupation in the case 
of agricultural land. It is true that he says 
that this principle of law has now been 
embodied in section 157 of the Bengal Te¬ 
nancy Act. That, of course, does not mean 
that every case where tenancy is created by 
mere occupation must come under that sec¬ 
tion and that all other legal remedies are 
shut off from the landlord. The Full Bench 
ruling in Binad Lai Pdkrashi v. Kalu Pra- 
manik (7) seems conclusive upon that point; 
even if a person in occupation is settled on 
the land by a trespasser, such person is a 
ryot and whether he is an occupancy-ryoi or 
a non-occupancy ryot will depend as usual 
upon the term for which he has been occu¬ 
pying the land. It is argued by the learned 
Vakil on the other side that this case can 
be distinguished because it held that the 
respondents in that case were non-occupancy 
ryots within the meaning of section 5 (2) of 

(1) 14 C. W. N. 897; 7 Ind. Oas. 102; 12 0. L. J. 
196. 

(2) (1864) W. R. Gap. No. Act X Ruiiogs, 82. 

(3) 9 0. 008; 13 0. L. R. 09. 

(4) 21 W. R. 208; 13 B. L. R. 243 (F. B.). 

(6) 22 \V. R. 334. 

(6) 25 C. 324. 

(7) 20 C. 708. 


the former Tenancy Act and, therefore, pro¬ 
tected from ejectment by that Act. But 
this part of the decision has, of course, nothing 
whatever to do with us. The part with 
which we are concerned is that a person who 
is settled on a certain land as a ryot and 
tenant by a trespasser does thereby become 
a rijot of some kind, and, therefore, when the 
zemindari is transferred by operation of law 
from one zemindar to another, be remains a 
ryot on the land; and if he is recorded by the 
Settlement Authorities in the Record of 
Rights as a ryot on the land, the zemindar is 
entitled to treat him as a ryot and is, in our 
opinion, entitled to ask the Revenue Court 
to settle a fair rent with him. The decision 
of the Civil Court that the plaintiff was the 
zemindar^ was based upon the finding that the 
land upon which the respondents were set¬ 
tled was within the ambit of the village of 
Chalitabari and not within the ambit of the 
village of Delbari Debra as the respondents 
still allege in the present case. No doubt, the 
respondents, or at least not all of them, were 
not parties in that case, but the effect of the 
declaration of title of the landlord in that 
case plus the entry in the Record of 
Rights that these respondents are tenants 
within that zemindari concludes tbe question 
so far as tbe jurisdiction of the Settlement 
Officer is concerned. 

Tliat being .so, the Special Judge could not 
enter upon any question except what was a 
fair rent for these ryots to pay, and we are 
farther of opinion, as was argued by the learn¬ 
ed Doctor for the appellant, that the learned 
Judge has clearly fallen into error in that 
passage in his judgment, where he says that 
in order that the relationship of landlord and 
tenant might be established between the 
parties before him, the consent of .both aides 
is essential. That may be the law in Eng¬ 
land, bub it is not the law in this country} 
and this really leads to a third and more 
direct argument which seems to be fatal to 
the respondent’s case, that there was a te¬ 
nancy by mutual agreement created by the 
zemindar of Delbari Debra while he was in, 
possession of the land in dispute and that the 
plaintiff merely stepped into the landlord’s 
shoes when the High Court reversed the 
decision of the lower Appellate Court, so that 
from whatever point of view the case be 
looked at, we are of opinion that the Settle* 
ment Officer is bound to treat the respondeutft 
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as ryoU on the land of the plaintiff and to 
fix a fair rent ia respect of their holding. 

The judgment and decree of the Special 
Judge are, therefore, set aside and the case is 
remanded to the lower Court for decision on 
the merits. 

The respondents will pay costs of the ap¬ 
pellant in this appeal. 

This judgment will govern the analogous 

Cases Nos. 2389 to 2430, 2435 and 2415 of 
1910. 

We assess the hearing fee in this Court at 
one gold mohur in each case The coats in 
the lower Courts will abide the result. 

Cases remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 10 of 1887. 
August 28, 1888. 

Present: —Mr. Justice Muthusami Aiyar and 

Hr. Justice Wilkinson. 

KADAMBI SRINIVASACHARLU— 

Appellant 

versus 

DDRLABHA SUBUDDHl and others— 

Respondents. 

Civil Procedxtre Code (Act XIV of 1882J, s. 539, 
scope of—Right to sue—Founder's representatives suirig 
lor preventing abuse of trust -Suit in ejectment against 
trespasser by worshipper—Religious endowmexit-— In. 
terested’’^ meaning of—Adverse possession Pujari — 
Limitation Act {XV of 1877), Sch. 11, 47, 144. 

Section 539 of the Civil Procedure Code, does not 
repeal or affect the right of a private individual to m- 
sfcitute a suit to enforce the proper observance of a 
religious endowment. 

The representatives of a person, who endowed the 
property for a religious endowment, are entitled to 
institute proceedings for the purpose of having abuses 

in the trust rectified. , , 

Where a religious endowment is founded for car- 
ryinsT on the sectional religious worship of the sect 
of the founder, persons of the same sect and form 
of worship as the founder are persons interested in 
the due performance of the religious worship by a 
duly qualified person and are entitled to ask for the 
ejectment of an intruder. 

The possession or enjoyment of a Pujari for the time 
being cannot become adverse to the worshipper. 

In the case of a sale of the endowed property, the 
possession becomes adverse to a worshipper or the 

representative of the founder from the date ofc the 

eale«deed. , 

Article 47 of the Limitation Act, 1877, can bo no 

bar to a person who was no party to the criminal 
proceeding which terminated in the order* 

Appddrl from the decree of the District 
Court of Gaujam at Berhampore, in Original 

Suit No. 20 of 1885. 


Mr. V. B-tskyam Aiyangar, for the Appel¬ 
lant. 

Mr. R. B. forthe Respoodentfl. 

JUDGMENT.—The subject-matter of this 
suit is a mutt in the town of Berhampore 
and the immoveable properties attached 

thereto. 

The said mutt was founded in the year 
1789 by one Kodra Kuaannu Subudhi, a man 
of the Kodra caste, and of the Ohaitanya sect 
and the idol Brindavana Chandraswami eet 
up therein is worshipped by Uriya people 
according to the principles of Gowdiya. 

The mutt is .at present in the possession of 
the 1st defendant Srlnivasacharyulu, a 
Tamil Brahmin from Mysore and a follower 
of the principles of Ramanuja. He has been 
in possession since 187.H when he obtained 
from 2nd defendant, Balabhadra Doss, the 
then Pujari or Adhikari or Archaka of the 
muff, a deed of sale conveying all his (Bala- 
bhadra’s) rights to 1st defendant. 

The plaintiffs claim to be entitled to eject 
Ist defendant and to obtain possession of the 
mutt and its properties in order that they 
raay appoint a proper Adhikari and Puiari to 
manage the affairs and conduct the worship 
of the muff according to Gowdiya principle. 
They base their claim on three grounds:—(1) 
on their being the heirs or representatives of 
the founder of the mutt, (2) on their having 
always exercised the power of appointing the 
Adhikari, and (3) on their being worshippers 
in the They impeach the alleged sale 

by 2od defendant to Ist defendant as fraudu¬ 
lent and invalid, and state that Ist defendant 
is totally unfit to be the Pujari or Archaka of 
the mutt. 

The Lst defendant relied on bis purchase 
from 2nd defendant, denied that plaintiffs 
had ever been Vharmakartas or managers of 
the mutty and asserted that he was, accord¬ 
ing to Hindu Law, perfectly competent to hold 
the office of F«;tir7-, but offered, if the Court 
thought otherwise, to appoint a person to 
officiate as such. 

The 2Qd defendant sided with the 
plaintiffs. 

The District Judge found that the plaintiffs 
are the descendants of Kasanna Snbaddhi, 
the founder of the mutt, but held that there 
was no reliable evidence to show tfiat the 
family of the founder ever took any active 
part in the management of the institution, or 
in the appointment of the Pujari, which office 
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l)ad descended from gurii to chela without 
interference on their part until 1868, that at 
the instigation of the plaintiffs, the newly 
appointed temple committee then called 2Dd 
defendant who was in charge to account, and, 
on his refusing to give an account, dismissed 
him, that thereupon 2nd defendant in Janu¬ 
ary 1871 attorned to the plaintiffs and 
executed a deed of submission (Exhibit N); 
that in May of the same year, the actual 
Adhikori or Archnka Nandi Keswara Doss 
returned from Nowgada and resigned his 
post to his chela 2nd defendant, that there¬ 
upon 2nd defendant executed or purported 
to execute a deed of sale in favour of 1st 
defendant conveying to him the mutt and 
ils properties. The Judge held that this 
sale was invalid and that Ist defendant was 
unfit to hold the post of Archaka or Ptijnri 
of the and was incompetent to appoint 
an Archaka on the ground that plaintiffs have 
a general interest in the institution as 
members of the Chaitanya sect as well as a 
special interest as descendants of the founder. 
The Judge, therefore, directed them, with the 
assistance of the Guru of the principal 
Chaitanya mutt at Puri, to nominate a duly 
qualified bairagi and accepting their nominee 
(who has been made 6th respondent) ordered 
the Ist defendant to make over the mutt and 
its properties to him. 

The 1st defendant appeals. 

The first ground of appeal is that the 
plaintiffs having failed to establish the title 
upon which the suit was based, the Court 
was bound, without going into the appellant’s 
title, to have dismissed the suit. Admitted¬ 
ly, the suit was not one brought under the 
provisions of section 5H9 of the Civil Proce¬ 
dure Code. The plaintiffs did obtain the neces¬ 
sary permission (Exhibits J. & K.) to bring 
a suit under that section, but appear to have 
subsequently changed their mind. It is not con¬ 
tended, nor could it, we think, be successfully 
contended, that section 539 repeals or affects 
the right of a private individual to institute 
a suit to enforce the proper observance of a 
religious endowment. But it is argued that 
the District Judge, having found that plain¬ 
tiffs have LO direct interest in the trust, the 
decree, whicli to all interests and purposes 
is such a decree as might have been passed 
bad the suit been brought under section 539, 
is bad. The argument might be valid if the 
decree could not be supported on other 


grounds. The suit was not brought under 
section 539 and the decree, therefore, was not 
passed under that section. 

It is next urged that the suit has not, with 
reference to the provisions of section 30 of 
Civil Procedure Code, been instituted on 
behalf of all the worshippers of the 
mutt. That is conceded. It is then pointed 
out that in 1676 plaintiffs Nos. 1—3 and 
others applied to the District Court (Exhibit 
li) for permission to institute a suit under 
Act XX of 1863 against the present defend¬ 
ants and that sanction was refused. The 
suit, therefore, not having been brought under 
any of the above enactments, but as a mere 
suit in ejectment on title, and title having 
been negatived, the suit must, it is argued, 
fail. Respondents’ Counsel argues that 
plaintiffs, as beneficiaries of the mutt which 
is a public institution, are entitled to maintain 
the suit, even if this Court should refuse 
to uphold their right as trustees (see memo¬ 
randum of objections). The first question, 
therefore, for determination is whether the 
suit is maintainable. 

The finding of the Judge that plaintiffs 
have failed to establish their right to, or 
their exercise of the right to, manage the 
affairs of the mutt and to appoint the 
Archaka, is in accordance with the evidence. 
But as pointed above, the plaintiffs base 
their claim to succeed on three different 
grounds. They first set forth their right to 
interfere as being the heirs and representa¬ 
tives of the oiiginal founder of the mutt. 
It has been found that they are so and no 
objection has been taken to the finding. It 
has been held by the Calcutta High Court in 
Brojomohun Doss v. Hurrolall Doss (1) that 
the representatives of the person who endowed 
the property are the persons who are entitled 
to institute proceediugs for the purpose of 
having abuses in the trust rectified. We 
are, therefore, of opinion that the Judge 
rightly held that as representatives of the 
founder plaintiffs were entitled to maintain 
the suit. Another and third ground on 
which plaintiffs based their claim was that 
they were worshippers in the mutt. It was 
held by this Court in Fakurdin Sahib v. 
Ackeni Sahib (2) that apart from any pe¬ 
cuniary interest they might have in the 

(l) 5 C. 700. 

(?) 2 M. 197, 
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income of the instliaiion, the plaintiffs as 
residont Muhammadana (the suit was for 
the removal of defendants from the manage¬ 
ment of a durgah) were sufficiently interested 
therein to entitle them bo maintain the suit. 
No doubt, as mere worshippers, the plaintiffs 
would not be entitled to possession but the 
object of the suit is not actual possession 
bub the appointment of a proper Archaka 
and the management of the institution 
according to Gowdiya principles. The plain¬ 
tiffs in their plaint pray “for such other 
relief as the Court may think proper having 
regard to the facts of the case in order to 
carry out the wishes of the founder”. Now 
what are the undisputed facts of the case? 
The mutt was founded by a member of the 
Chaitanya sect and the idol consecrated 
therein is one worshipped by Urya people 
according to Gowdiya principles. After tlie 
institution had been managed for 84 years 
in accordance with the intention of the 
founder, a foreigner, a man of a different 
sect and religious persuasioo, who is unable 
to perform religious services for tlie 
Chaitanya sect, suddenly througli the 
illegal act ot the Archaki for the time 
being, obtains possession. As persons 
interested in the due performance of religions 
worship by a duly qualified person, the 
plaintiffs come forward and ask for the 
ejectment of the intruder. They have made 
out that part of the case and in our judg¬ 
ment were entitled to maintain the suit 
and the Judge was justified in passing the 
decree be did. 

la the second place, it is urged that the 
suit is barred by limitation. If, it is said, 
plaintiffs are, as they represent, trustees, 
the piBsession of 2nd defendant under whom 
Ist defendant claims became hostile to 
plaintiffs on the 16th May 1871 and the 
suit is out of time. If, it is further argued, 
plaintiffs are not trustees, the suit is barred 
by Article 47, Schedule 11 of the Limitation 
Act. 

In our judgment, the plaintiffs’ suit is not 
barred either by adverse possession or by 
Article 47. The mutt being one founded for 
the benefit of the Chaitanya sect, the 
possession or enjoyment of the Puiari for 
the time being cannot become adverse to 
the worshipper. The renunciation by 

NftQfiiheswar Doss, on 16th May 1871, of 


his 0 ffice as Pujari in favour of his chelu, 
2nd defendant, created in 2nd defendant no 
title or possession adverse to the worshippers 
of Brindavana Chandraswami. The deed of 
relinquishment (Exhibit XV^II) itself 
recognises the fact that the endowment 
was given, not for the benefit of the manager 
for the time being, bub for the use of the 
mutt. Accepting the principle laid down 
in Kannan v. Nilakanta (.3) to which we 
have been referred, although the facts are 
not on all fours with the present case, the 
plaintiffs’ suit is nob barred by Article 144, 
Schedule II of the Limitation Act, because 
the suit was brought within 12 years 
from the date of the sale-deed by 2Gd 
defendant to Isb defendant, and from that 
time alone was possession adverse to a wor¬ 
shipper of the Chaitanya sect or the 
representative of the founder. 

Article 47 also is not a bar Subseiuent 
to the alleged sale by the 2nd defendant, 
he, during the absence of the Ist defendant, 
re-entered and took forcible possession of 
the mutt. He was prosecuted, found guilty 
of house-breaking and etc, and sentenced 
to imprisonment in January 1874. On the 
6th February 1874-, the Magistrate, who 
tried the case, ordered possession to be 
given to 1st defendant. The order was 
passed under section 534, Act X of 1872 
(corresponding to section 522 of the pre¬ 
sent Code). The plaintiffs were no parties 
to the criminal proceedings which 
terminated in the said order, nor can it be 
said that they claim under the .2Qd defendant 
80 that Article 47 has no application. 

The appeal fails and is dismissed with 

costs. 

Appeal dismissed. 

(3) 7 M. 337. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 554 of 1912. 
November 14, 1912. 

Present -.—Justice Sir Henry Griffin. 
GOPAL DAS—Poaintipp—Appellant 

versus 

CHEDl LAL—Defbudant—Respondent. 
Umitation Act (IX oj 1908), Scfe. i, Arts. 11 (a), 12 
applicahility of —Sale of third person’s interest after <i»«. 
charge of decree. 
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In execnlion of a deereo of A. against B., C., a 
nephew of -4., purchased a house on tiie 2ind 
September lOOS. Three days before the auction- 
sale, B. had .sold anotlier liouse to .4., tlic decree-holder, 
the consideration of whicli Imd been set off against 
the deci'etal amount. When the nuction-purchaser 
attempted to get possession, ho was resisted by one 
/>., gr.uidson of ii. objection was di.sallowed on 

the 26th of Febrtmr3‘ 1910. TK tiieii brought a suit to 
set aside the auction-sale, so far as his interest was 
concerned, on the 20tli t»f April 1010; 

Hel'l, that the suit was governed by Article 11 (n) 
of tlie Limitation Act and that it was not barred 
by limitation. 

Second appeal from the decision of the 
Subordinate Judge of Aligarh, dated 26th 
March 1912. 

Mr. Durga Oharnn Bancrji (with him 
Me.ssrs. Jtarihans Sahai and 0. L. Agarwala), 
for the Appellant. 

Mr. Benoy Kumar Mukerji, fjr the Respond¬ 
ent. 

JUDGMENT.—This appeal arises out of 
a suit to have it declared that the sale of 
a certain house held in execution of a decree 
was null and void, so far as the plaintiff’s in¬ 
terest in the house was concerned, Gopal 
Das, the plaintiff, is the grandson of one 
Parhhu Lai against whom one Budhsen held 
a decree. In execution of that decree, a house 
was sold and purchased by Chedi Lai, res¬ 
pondent in this Court. The date of the auc¬ 
tion-sale was the 22nd of September 1908. 
Bat on the 19th of September, the judgment- 
debtor, Parbhu Lai, had sold another house 
to the decree-holder and in the sale-deed, 
the decretal amount was set off against part 
of the consideration. Thus on the date of 
the sale, the decree had already been 
satisfied, although satisfaction was not 
certified to the Court executing the decree. 
When Chedi Lai sought possession of the 
house, he was resisted by the plaintiff. The 
latter’s objection was disallowed by the 
Court on the 26th of February 1910. The 
present suit was instituted on the 2Gth 
of April of the same year. The plaintiff 
alleged in paragraph 2 of the plaint that 
the western portion of the house which had 
beeu sold was the joint property of the 
plaintiff, of his two brothers who are defend¬ 
ants second party and of Parbhu Lai. This 
paragraph of the plaint was admitted in the 
written statement. Several defences were 
raised, including one of limitation. The Court 
of first instance held that the Article appli¬ 
cable ,was 11 (a) of the Limitation Act and, 


therefore, the suit was within time and that 
the sale had been held fraudulently, decree- 
holder and the judgment-debtor being in col¬ 
lusion. The lower Appellate Court, while 
holding that the decree bad already been 
satisfied before the sale, was uuable to hold 
that tliere had been fraud or collusion or any¬ 
thing wrong with the sale held, although the 
sale-deed had been executed only three days 
before the auction-sale took place and 
although the auction-purchaser was the 
nephew of the decree-holder. The Court 
below, disagreeing with the Court of first 
instance, held that Article 12 of the Limita¬ 
tion Act was applicable to the case and that 
the suit was barred. The learned Sub¬ 
ordinate Judge further appears to be of 
opinion that the plaintiff had failed to prove 
any title to the house. He apparently over¬ 
looked the fact that the plaintiff's title was 
not questioned. Ou appeal to this Court, 
it was contended on behalf of the plaintiff- 
appellant that the Court below was wrong 
on the question of limitation. In my opinion, 
the Court of first instance correctly applied 
the provisions of Article 11 (a) to this case. 
It is nob necessary to construe strictly the 
terms of the plaint. It is apparent what 
the plaintiff sought was to establish his 
right to the house and to have the sale set 
aside so far as it affected his rights, I agree 
with the Court of first instancd that tKe 
suit is not barred. While I find some 
difficulty in following the renouing of the 
Court below which hold's that the sale was 
not. fraudulent or collusive, I find quite as 
much difficulty in following the argument 
now advanced in support of the decision of 
the Court below that the appellant was 
bound to discharge the debt of his grand¬ 
father, There was no question iu the trial 
of the ease as to the pious obligation on a 
Hindu son to discharge the debt of his father 
or grandfather. It is only a matter of 
common sense that no one should be made 
to pay a debt which has already been dis¬ 
charged, This is what has happened in this 
case. Plaintiff's share in the house has 
beeu sold to satisfy a decree. It has beeu 
shown to the satisfaction of both Courts that 
the decree, in execution of which the house 
in question was sold, had been satisfied 
before the auction-sale took place. I allow 
this appeal, set aside the decree of the lower 
Appellate Court and restore that of the Court 
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of first instanoe with oosts iacludloff ia this 

Oourt fees on the hig^ber scale. 

Appeal allowed. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 53 op 1912. 

October 15, 1912. 

FreaenU —Mr. Justice Sundara Aiyar aud 
Mr. Justice Sadasiva Aiyar. 
iiree Ttajah VENKATRAGAXYA 
APPA ROW BAHADUR ZEMINDAR 

GARU— Appellant 


versus 

MURALA SRIRAMULU and others — 

Respondents. 

Limitation Act (IK 0 / I908j, ». 14—“Oirii procccd- 
ing in a Court of Appeal”—Whether incUides revision 
petition to the High Court—Plaint returned for present¬ 
ation to proper Court—Appealagainst order — Gonfinna^ 
tion of original order hy Appellate Oourt —ilcviston to 
High Court—Limitation. 

A revision petition presented to the HirIi Court 
under section 622, Civil Procedure Code, 1882, is a 
“Civil proceeding in a Court of Appeal” within the 
meaning of section 14 of the Limitation Act. 

The expression ‘Court of Appeal’ in section 14 
should be understood in the broad sense of a 
Court which has the power to bring under review 
the decisiou of au inferior Court, whatever may 
be the extent of jurisdiction that the superior Court 
may possess iu reviewing the decisiou of the inferior 

Court. . ^ ,, 

A plaint was returned for presentation to the 
proper Court; the plaintiff, having unsuccessfully 
appealed against that order, moved ^ the High 
Court in revision under section 622, Civil Procedui'e 
Code (Act XIV of 1882), and the High Court dis- 
missed the revision petition : 

Held, that plaintiff was entitled to deduct the 
time during which the revision petition in the 
High Court was pending in computing the period of 
limitation for his suit. 

Chappan v. Moidin Kutti, 22 M. 68, referred to. 

Subramania Pillay v. Sethai Ammal, (1911) 2 M. 
W. N. 198; 10 M. L. T. 260; 12 Ind. Caa. 38, dis- 

tiD^uished* • 

8eth Mulchand v. Seth Samir Mai, A. W. N. (1882, 

69, approved. 


Appeal, Tioder section 15 of the Letters 
Patent, against the judgment of the Hon ble 
Mr. Justice Ayliog, dated 14th March 1912, 
in 0. R. P. No. 709 of 1910, preferred against 
that of the Subordinate Judge of Ellore, in S. 
0. S. No. 138 of 1910. See 14 Ind. Cas. 259. 

Mr. V, Bamesam, for the Appellant. 

Mr. T. Prakasam, for the Respondents. 


JUDGMENT.—The question in this case 
is whether the plaintiff’s suit is barred by 
limitation. The suit has been treated as one 
for rent. The plaintiff instituted the suit at 
first in the District Munsif’s Court of 
Gudivada on the regular side and it was 
returned to the plaintiff for presentation to 
the proper Court on the ground that the 
suit was one cognizable by a Small Cause 
Court. The’pl^iotiff did not accept the view 
taken by the Munsif on the question of 
jurisdiction, but appealed against it to the 
District Court, and, on that Court confirming 
the Munsif’s view, he put in a revision peti¬ 
tion under section 622 of the repealed Civil 
Procedure Code to the High Court, The 
High Court refused to interfere on the 
ground that there was no question of juris¬ 
diction involved in the petition. If the 
period occupied by the plaintiff in prosecuting 
his suit, appeal and revision petition in the 
Munsif’s Court, the District Oourt and the 
High Court respectively, be deducted in 
computing the period of limitation, this suit 
would admittedly be within time. The 
Subordinate Judge and the learned Judge of 
this Court, before whom the civil revision 
petition came on for hearing, have both held 
that, although the time taken up by the suit 
and the appeal should be deducted, the 
period during which plaintiff was prosecuting 
hia civil revision petition in the High Court 
could not be deducted. After giving our 
best consideration to the case we are 
unable to agree with the view taken by 
Ayling, J. The wording of section 14 
runs thus: — 

**ln computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been prosecuting, with 
duediligence, anotbercivil proceeding whether 
in a Court of first instance or in a Court of 
Appeal against the defendant, shall be 
excluded.” The exclusion, according to the 
section, relates to the time during whic'n. 
the plaintiff has been prosecuting ‘ another 
civil proceeding in a Court of Appeal,” The 
language of the Legislature is not that 
the time occupied iu prosecuting an appeal* 
may be deducted, but the time occupied in 
prosecuting any **civil proceeding in a 
Court of Appeal.’* We see no reason why 
a revision petition in the High Court should 
not be regarded as a “Civil proceeding in a 
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Court of Appeal.” AVe think that the 
expression **Coiirt of Appeal” should be 
taken as being used in the broad sense of 
any Court which has the power to bring 
under review the decision of an inferior Court, 
whatever may be the extent of jurisdiction 
that the superior Court may possess in re¬ 
viewing the decision of the inferior Court. 
There is no reason for .supposing that the 
mischief of the statute does not extend to 
cases where the plaintiff was bunn fide prose¬ 
cuting a civil revision petition instead of 
an appeal. See the explanation of the terra 
appeal’ in Ghappnn v. Mcfdin Kxitti (1). Mr. 
Prakasam has relied on Suhramania Pillat 
V. Seethai Ammal (2). There, the question 
was whether a revision petition could be 
regarded as an appeal within the meaning 
of Article 182 of the Limitation Act, The 
third column of the Article deals separately 
with an appeal, a review and an application 
for amendment. It may be that a petition 
for revision would not be included within 
the meaning of the word ‘appeal’ in that 
clause; but we do not think that that 
decision shows that the expression “Court of 
Appeal” in section 14 would exclude 
a Court of Revision. We have already re¬ 
ferred to the fact that what is spoken of in 
section 14 is not an appeal’ but ‘any judicial 
proceeding in a Court of Appeal.’ Oar view 
would seem to be in accordance with that 
which was taken by the Allahabad High 
Court in Seth Mulchand v. Seth Samir Mai 
(3), but we have not been able to see 
that case. There is no reason for holding in 
this case that the revision petition was 
not prosecuted in good faith. The plaintiff’s 
mere discontent with the opinions of two 
Courts is not a reason for believing that 
he did not prosecute his revision petition 
in good faith. We must, therefore, hold 
that the suit is not barred by limitation. 
We set aside the order of Ayling, J., and the 
decree of the Subordinate Judge and remand 
the suit to the Court of the Subordinate Judge 
for disposal on the merits according to law. 
The costs in this Court in this appeal and 
the petition before Ayling, J., will abide the 
result. 

Order reversed, 

(1) 22 M. 68. 

(2) (1911) 2 M. W. N, 198; 10 M. L. T. 260; 12 Ind. 
Cas. 38. 

(3) A. W. N. (1882) 59. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 267 of 1911. 
November 13, 1912, 

Present-. — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 

ZAUM SINGH AND OTHERS—Defendants 

—Appellants 
versus 

Musammaf RADHA BAT— Plaintiff— ■ 

Respondent. 

Pre-emptioK —Wajib-ul-arz—Euidentwry value of 
wajib-ul-arz —Custom or contract. 

In pre-emption cases, the wajih-ul-arz is, no doubt, 
evidence and, in some cases, evidence of great im¬ 
portance. But the existence or non-cxistence of 
a custom of pre-emption does not and cannot depend 
upon the construction of a ■xoajib-ul-arz. The 
wajih-ul-ar.t is to be taken into consideration by the 
Court and carefully considered; but there is no 
class of evidence which varies so much in its im¬ 
portance as does a xoajib-ul-arz. 

First appeal from the decision of the 
Subordinate Judge of Jhansi, dated the 8th 
of July 1911. 

The Hon’ble Dr. Sundar Lai (with him Dr. 
Tej Bahadur Sapru)^ for the Appellants. 

Mr. Sital Prashad Ohose (with him Mr. 
Shankar SnhaOy for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The pre-emptor is 
a Marwari lady, that is to say, she belongs 
to the money-lending caste. The vendors 
are Kurmis and the vendee is also a Kurmi. 
It is true that the vendee was not, strictly 
speaking, a co-sharer but he was a resident 
of the village and a fellow caste man of the 
vendors and he was already in possession of 
41 bighas odd which had been mortgaged to 
him by another co-sharer under a mortgage, 
dated the 21st of June 1903. This mortgage 
was in part a simple mortgage and in part 
a mortgage with possession. It is further 
noteworthy that tbe mortgagor was a brother 
of the pre-emptor in the present case. The 
question, of course, in this case is whether or 
not a custom of pre-emption prevailed in 
the village, under which the plaintiff was 
entitled to pre-empt the property, the subject 
matter of the snit. The onus, of coarse, lay 
on the plaintiff. In support of the existence 
of the alleged custom, the plaintiff adduced 
in evidence the waHb-uharz of 1869-70. The 
learned Pleader for the plaintiff-respondent 
has admitted that this is the only evidence 
his client was able to adduce. 

In a case of pre-emption, the wajih-ul-ars is, 
no doubt, evidence and in some cases evidence 
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of greab importance. Bub we wish bo point 
out thabf in our opinion, the existence or 
non«exisbence of a custom of pro'empbion 
does nob and cannot depend upon the ooH' 
struotion of a ‘waitb^uUarz. The w^jib-ul-arz 
is to be taken into consideration by the Court 
and carefully considered bub, as stated by 
their Lordships of the Privy Council, there 
is no class of evidencs, which varies so much 
in its importance. The w-^jib-ul-arz com¬ 
mences with the following preamble:—‘We, 
Peare Lai Jhumari and Devi Uas Lambardars 
and Narainjit and other pattidars of the 
Manza Cliandora, Lave embodied in sections 
the practices and customs which have been 
prevailing in the village till now, and the 
agreements and contracts which we have now 
made with respect to our mutual affairs and 
the rights of the tenants of the village ad¬ 
mitted in a subsequent writing and present 
them before you.” 

It may be noted here that the waiib-uUarz 
was dealing with not only existing customs 
and practice but agreements and contracts 
for the future. As pointed out by the learn¬ 
ed Judge, section 3 of the w ijib-ul-arz shows 
that there were fou; thoks in the /nawzi, two 
tho\s beloDgiog to Kurmis, one to Muham¬ 
madans and one to Lodhis. It would appear 
that at the time of the Sebtlement, the 
ownership of the Muhammadan thok had 
passed into the hands of Jburnari B^inia. 
It would also appear that one of the Kurmi 
thoks and the Lodhi thok had passed into 
the hands of Marwaris. 

We now 3ome to the clause dealing with 
pre-emption. The clause is as follows: — If 
any sharer desires to sell his share, the near 
bhai bhatija will get first, if there be no near 
hhai bhatija^ then the share might be offered 
to Lambardars and pattidarSf (of the patti), 
io case of their refusal, to the sharers of 
other path's. The biggest patti in the mauza 
is that of Devi Das for ib consists of eight 
annas, for the purposes of pre-emption, this 
patti has got the preferential right. If a 
share in the patti of Peare Lai or Jhumari 
Baqqal, Lambardars he sold, and if the patti- 
dars of the patti concerned do not pre-empt 
it, then the patti of Devi Das will have the 
preferential right and the paltidars of the 
patti of Peare Lai will have the next right, 
as this patti is the ancestral property of the 
sharers and the patti of Jhumari is smaller in 
comparison with that of Devi Das and non- 


ancdstral in comparison with that of Poaro 
Lai, for this reason the pre emptive right 
of the patti of Jhumari is inferior to that of 
the p-ittis of Davi Das and Peare Lai. After 
the sharers of the entire mauza have refused 
to purchase the share, the vendor would be 
at liberty to sell and mortgage it to any body 
he likes. In case, a sharer mortgages or 
leases his share, it shall also be subject to 
the right of pre emption in the same way 
“as in the case of a sale”. 

It will at once be noticed that this pre¬ 
emptive clause is, in many respects, peculiar. 
Davi Das, who certainly was not an original 
owner in the mauzay had become the owner 
of an 8-annas share. He was evidently a 
more or less influential man and he is given 
a preferential right over the owners of other 
pattis. It also extends the righ^of pre¬ 
emption to mortgages and even n|e9. It 
further appears that in the waiib-u^^Zs as 
originally framed, there was a further 
condilion which was as follows:—‘ And the 
condition is that the share cm be sold for 
the amount extending to six times the 
amount of the rent-roll. If any sharer of 
the mauza be not willing to purchase up to 
this value, then the vendor would be at 
liberty to sell the share for any sum 
exceeding it to the sharers of other villages.” 
This clause, it would appear, was by resolu¬ 
tion of the Government ten years later 
struck out in the Collector’s copy although 
it remained intact in the Tahsil copy, lb 
seems to us that there are many things to 
suggest that this reference to pre emption 
was a reference either to contract or agree¬ 
ment between the co-sharers or perhaps one 
might almost go so far as to say that it 
was a record of wbat Devi Das wished to 
prevail in the village. Ib seems to us that 
the original constitution of the village in 
itself rendered the growing of such a casbom 
of pre-emption as is recorded in the 
wajib-ul-arz extremely improbable. The 
mauza belonged in part to KurmiSy in part 
to Muhammadans and in part to Lodhis. It 
is not, of course, impossible that a custom 
might exist between proprietors of thess 
different castes but wa think it is not 
very probable. 

On the whole, we think that the evidence 
afforded by the wijib uUarz, even if ib stood 
uncontradicted by any other evidoncs, would 
bo very weak. There was, however, a 
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considerable amount of evidence adduced 
by the defendants against the alleged 
custom of pre-emption. One document that 
was put in evidence was au extract from 
the deposition of the patwari which was 
filed with a Settlement Record and is dated 
the 26th of June 1868. This document 
will be found at page 4 of the appellant’s 
book. A number of questions are set forth 
as having been put to the vatwari at the 
time of the Settlement. He was asked, 
among other things, in what year and with 
whom the prior Settlement was made and 
whether the property was ancestral or self- 
acquired. His answer shows that the pre¬ 
vious Settlement was made in Samhat 1898, 
equivalent to the year 1841 A. D.. that 
S-annas was settled with one Ram Hfshen, 
a Marwari, 4-annas with Bhagwan Kurmi 
and 4 aonas with Makund Kurmi. He also 
shows that there was only one out of the 
3 remaining with the original owners, 
the remaining 12 annas having passed into 
the hands of strangers. He is then asked 
about the sales, transfers and mortgages that 
had taken place and a considerable number 
are set forth, several of which must have 
been made in favour of strangers. In 
our opinion, these answers of the patwari 
go a considerable way in disproving that 
any custom of pre-emption was in ex¬ 
istence prior to the year 1868. Jagannatli, 
a Kurmi re.sident of the village, gave evi- 
dence His father was an old co-.sharer in 
the village. He speaks of many transfers 
to strangers. It is said that he was a partial 
witness and had had litigation with the 
plaintiff. No doubt, he was speaking of 
matters which occurred a considerable time 
ago but his evidence is corroborated in many 
respects not only by the extracts from the 
deposition of the paiwuri but also by docu¬ 
ments in the case. 

The defendants, however, did not stop 
short with the evidence relating to what 
bad happened in the village prior to the 
year 1868, They gave in evidence no less 
than 6ve mortgages and five sales, the dates 
of which extend from the year 1876 down 
to the year 1906. These mortgages and 
sales were all in favour of strangers. It is 
said that the mortgages were simple mort¬ 
gages and they, therefore, gave no occasion for 
a claim by the plaintiff or other co-sharers 
to exercise the rights of pre-emption. We 


do not think that this argument can be much 
relied upon. In the 6rsb place, the toajih- 
uUarz, which, as already stated, is the only 
evidence upon which the plaintiff can rely, 
expressly says that pre emption shall extend 
to the case of mortgage, and the word nsed 
is quite as appropriate to a simple mortgage 
as to a mortgage with possession. Moreover, 
one of the mortgages, namely, that of the 21st 
of June 1903, was to a very substantial 
extent a mortgage with possession and, of 
course, in the case of sales, the argument is 
of no weight whatever. As against these 
instances of sales to strangers, the plaintiff 
was apparently unable to give evidence of 
a single case in which the right of pre¬ 
emption was claimed or exercised or even of 
sales to oo-sharers. Indeed it is probable 
that there were many other mortgages to 
.strangers besides those adduced in evidence 
by the defendants: for example, we find in 
the sale-deed of the 6bh of September 1904, 
which will be found at page 22 of the 
appellant’s book, that the sale was made with 
a view to discharging five mortgages, fonr of 
which were made in favour of strangers. 

The learned Subordinate Judge seems to 
have lost sight of this evidence. He says at 
page 14:—“it is also contended on behalf of 
the plaintiff that the sales relied upon by 
the defendants referred to either sharers or 
their relations. In a case or two if the right 
of pre-emption is not asserted for certain 
reasons, it does not extingnish the custom 
of pre-emption. When a custom of pre¬ 
emption is embodied in the wajib*ul-Qrz and 
the pre-emptor is a sharer of annas 12 in the 
mauza^ there is no reason why his pre¬ 
emptive right should not be enforced.” It is 
a little uncertain whether the learned Jndge 
intends in these few lines to mention the 
contention, which was being urged on behalf 
of the plaintiff, or to give his own reasons for 
deciding against the defendant. We, however, 
think that if he intended this to be a 
reference to the evidence of the defendants, 
he hardly gave it the amount of consideration 
which it deserved. He concludes by saying:— 
The current of decisions appears in favour 
of the plaintiff and I hold that the 
ul-arz of Mauza Chandora records a custom of 
pre-emption and that the custom of pre¬ 
emption obtains in the mouzu'* vVe have no 
hesitation in saying that no custom of pre¬ 
emption is shown by the plaintiff to have 
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provailfid in th? villagpo and wo acording^ljr 
'allow tho appoal, set aside the decree of the 
learned Judge and diemisB the plainsiff’^ suit 
with ooebe in all Ooucfce inolndiag in this 
Court fees on the higher soale. 

Appeal allowed. 


"MADRis Hcaa cotiRr. 

SSCOMO 01711. A?PB4t. N’v^. 1339 o? 1911. 

October li3, 1912. 

Pres-nf: —Mr. Justice Suadara Aiyar and 
Mr. Justice Sadasira Aiyar. 

NEELAM TraaPATHlRAYODtr N^ilDO 

GARU AND OTHCRS — DSF.2.yDINTJ — 

Appellants 

versus 

VINJAMURI LAKSHMCNARASAMMA — 

Plaintiff—Rbspondent. 

Tfmt^Investment—Un.a\ithorUdsecu.ritie3—I>n.innge5 

—Trusts Act (U of 1882), s.?. 15, 20, 23 -Linbiliti/ 
for interest—Elinor's monies. 

Trust monies payable to a minor are nionies 
which cannot be applied for the purposes of the 
trust “at an early date” as the trustees cannot pay 
the money until tlie minor has attained majority. And 
even as regards money capable of being so applied 
at an early da:e, if the trustee takes tho ros- 
ponsibility of keeping the money in investment for 
a long time, he is bound to make the investment 
in accordance with his obligation as trustee. 

In the investment of trust money, a trustoa is 
bound to comply witli the provisions of section 20 
of the Trusts Act, which roguiates tho mode in 
which a trustee is to make investments and such 
regulation is not controlled by the general provi¬ 
sions of section 15. 

A trustee is guilty of breach of trust if he invests 
the money otherwise than in accordance with the 
provisions of the section, however well-intentioned 
and honest his act may have lieon. 

Tho moasuro of prudenco rc;^nirod of a trustee by 
section 15 must bo regulated l)y .auy specific provi¬ 
sions applicable to special mitter.s fjunil in the 
other sections of the Act. 

Clause 2 of section 15 must be read with other 
sections and does not apply whore the trustee 
has committed a breach of trust as bv acting 
contrary to section 20 of tho Act. Tiie broad 
terms of section 23, that a truscee is liable to make 
good the loss when he commits a broach of trust, 
are not controlled by section 1.5. Tho Indian 
Oonrts have not been given the powers conferred 
on English Courts by successive English Statutes of 
relieving honest trustees fr.>m their liability for 
breach of trust. 

Where a trustee invests money in an un- 
antborised secnrifcy, it mast bo treated as tauta- 
SAonat bq failure to invest undar olana© (®) of 


section 23 and ho is Itablo for interest on tho 
money lost. 

Speight v. Gaunt, 22 Ch. D. 727; 51 L. .1. Cli, 7l.5j 
Leoroijd v. Whiteley, 12 A. 0. 77, referred to. 

Sdooad appeal against the deoree oF the 
Distriot Court of CodaFari at Rajahmandry, 
iu Appeal Suit No. 15 of 1908, preferred 
against that of the Court of the Subordinate 
Judge of Cocauada, in Original Suit No. 7 
of 1907. 

Messrs. T. R. R imachan lra Iyer and R. 
V. Seshagiri Row^ for the Appellants. 

Mr. P. ^ofn'isuudiramiot'iA.f. P. Rarayana- 
murthy, for the Respondent. 

JtJDCMBN r,—The question for decision, 
in this second appeal, is whether the defend* 
ants have boen rightly held liable by the 
District Judge for the damages caused to the 
plaintiff in consequence of the investment of 
the money, drawn by them from the Oriental 
Life Insarance Company as trustees under 
the Will of one Appalacharlu, with the late 
Messrs. Arbuthnot and Co. In consequeuce 
of the failare of Messrs. Arbuthnot and Co., 
most of the investment was lost and the 
plaintiff, who was appointed by the Court as 
trustee in the place of the defendants, seeks 
to recover from them the amount lost with 
interest. According to the provisions of the 
Will, the trusteea, after realising the amount 
of the insarance, were to pay Rs. 200 to the 
testator’s brother, R). 400 to his daughter 
for her bride’s jewels and the remainder to 
bis minor son. The first sum of Rs. 200 was 
paid to the brother by the trustees. The 
remainiug amount was invested by them 
with Messrs. Arbuthnot and Co. in 1902 on 
fixed deposit for a period of one year. The 
deposit was reiewed on each occasion 
that it fell due before the failure of the 
firm. The defendants handed over the 
deposit receipt to the plaintiff on the 19th 
October 1906; but before the depoeib matured 
again, the firm failed. 

Mr. T. R. Ramachandra Iyer, the learned 
Vakil for the appellants, has argued two on- 
tentions before us. The first is that this is 
not a case where the trust mouey could not 
be ^'applied immediately or at an early data” 
within the meaning of section 20 of the 
Indian Trusts Act and that the trustees ware 
not, therefore, bound to invest it on any of 
thesecuritles enjoined by that section and that 
they were, therefore, bound only to act as 
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directed by section 15 of the Act, that is, *‘to 
deal with the trust property as carefully as 
a man of ordinary prudence would deal with 
such property if it were his own.” The 
second contention is that as they acted with 
ordinary prudence, the provisions of the latter 
part of section 15 must be applied that a 
trustee so dealing (that is, with ordinary 
prudence) is not responsible for the los.s, 
destruction or deterioration of the trust pro* 
perty.” The first contention cannot be up¬ 
held. AVith respect to the amount payable 
to the minor, the money could not be applied 
for the purposes of the trust at an early date 
as the trustees could not pay the money 
until tlie attainment of his majority. It is 
impossible to bold that they could discharge 
themselves by payment to the minor’s 
natural guardian who was his mother. They 
took the place of the guardian so far as the 
protection of this money was concerned and 
could not lawfully make payment either to 
the infant or to the guardian. See Perry on 
Trusts, Volume II, section 624 and sec¬ 
tion 41 of the Trusts Act, which expressly 
authorises the trustee for a minor to * pay to 
the guardian (if any) of such minor, or, 
otherwise apply for or towards his mainten* 
ance or education or advancement in life, or 
the reasonable expenses of his religious 
worship, marriage or funeral, the whole 
or any part of the income to which he 
may be entitled in respect of sach property.” 
With respect to the sum of Rs. 400 payable 
to the testator’s daughter, the money might 
perhaps be regarded as capable of being 
applied at an early date, but the trustees 
refused to make payment when demanded 
by the daughter’s guardian ; and having 
taken the responsibility of keeping the money 
in investment for a long time, they were 
bound to make the investment in accordance 
with their obligations as trustees. It is 
contended that section 15 of the Trusts Act 
lays down the paramount rule applicable 
to all dealings of trustees with trust pro¬ 
perty and controls ail other special 
provisions in the Act including section 20, 
regulating the mode in which they should 
make investments ; and as Messrs. 
Arbuthnob and Co., had such a high re* 
putation for credit and solvency that 
any man of ordinary prudence would consider 
it safe to invest his money with them, there 
was no obligation to make the investment 


in one of the securities mentioned in 
section 20. This contention it is impossible 
to accept. The specific provisions contained 
in the other sections of the Act are as 
obligatory as the general provisions in 
section 15. The measure of prudence re¬ 
quired of a trustee by section 15 must be 
regulated by any specific provisions applic¬ 
able to special matters found in the other 
sections of the Act. There can be no doubt 
that the defendants were bound to comply 
with the provisions of section 20 and having 
failed to do so, they must be held to have 
committed a breach of trust, although there 
can be no reason to doubt that they acted 
honestly and with the prudence which an 
ordinary man would exercise in the conduct 
of his o.vn affairs and that they were 
influenced merely by a desire to secure for 
the minor a higher rate of interest than 
could have been obtained by resorting to 
some of the other modes of investment 
sanctioned by section 20. In In re Speight ; 
Speight V. Oaunt (1), Bacon, V. 0., observed; 
“That Gaunt was full of friendly and kindly 
intentions towards the family of the testator, 
1 have no doubt; and that he did his best 
to promote their interest preceding the 24th 
of February, I have no doubt. Most perfectly 
honest intentions alone regulated his conduct 

. but that does not help me to the 

solution of this qnestion in the slightest 
degree. It becomes now, after the facts I have 
mentioned, a question of law only. The law on 
the subject is, and has been for centuries, 
too clear to admit of the possibility of doubt, 
and neither under Lord St. Leonard’s Act, 
nor in any of the cases in which the Court 
has found excuses for trustees, and on some 
occasions has been able to relieve them from 
the burden which was sought to be oast upon 
them, has the Court lost sight of the plain 
principle that a trustee, who takes another 
man’s money into bis bands, is bound, what¬ 
ever other duties he may have to discharge, 
to take care that that shall be pre¬ 
served, and not to deal with it or to do 
anything with it which a prudent 
and reasonable man wonld not do with his 
own money. That is the test which is pro¬ 
perly to be applied to this and to all such 
like cases.” This observation was in no 

(1) (1883) 22 Ch. P. 727; 51 L. J. Ch. 716, 
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way dissented from by the Ooart of Appeal, 
Jessel, M. R. only objeoting to the trustee 
being: required to take greater preciutiona 
than a prudent man of bueinese should and 
dissenting from Bacon, V. 0. only in eo far 
AS that learned Judge observed that resort 
to a broker for purposes of investment was 
not justified. Id L'ioroyi v. Whiieley (2), 
Lord Wateon observed: ‘’As a general rule, the 
law requires of a trustee no higher degree of 
diligence in the execution of his office tlian a 
man of ordinary prudence would exercise in 
the management of his own private affairs. 
Yet he is not allowed the same discretion in 
investing the monies of the trust as if he 
were a person sui iuris dealing with his own 
estate. Business men of oi'dinary prudence 
raty, and frequently do, select investments 
which are more or ' less of a speculative 
character bub it is the duty of a trustee to 
confine himself to the class of investments 
which are permitted by the trust, and like¬ 
wise to avoid all investments of that class 
which are attended with hazard. So long 
as he acts in honest observance of these 
limitations, the general rule alreidy stated 
will apply’*. 

The next question is, whether the defend¬ 
ants can be relieved from the consequencss of 
their breach of trust by anything which can 
be found in section 15 of the Trusts Act. 
Their contention is that the clause in sec* 
tion 16 that a trustee acting wibh prudence 
is nob responsible for the loss, destruction or 
deterioration of the trust property, would 
permit the Court in a proper case not to 
award damages to the beneficiary caused by 
a breach of trust. This is clearly not the 
meaning of the section. Chapter 111 of the 
Trusts Act treats of the duties and liabilities 
of trustees.’* The various duties of trustees 
are laid down in sections 11 to 23. Sec* 
tions 23 to 30 deal with their liabilities in 
cases of violations of trusts. It cann)t be 
held that provisions in sectioa 15, exempting 
trustees from responsibility where they have 
acted with prudence, is intended to exonerate 
them where by not acting with piudence 
they have committed a breach of trust. The 
meaning of the 2Dd clause of the section is that 
where a trustee has acted with prudence, he 
could not be held to be guilty of breach of 


(2) C1887) 12 A. C. 77. 


trust. But this rule must he applied in 
conjunction with the other sections which 
regulate the measure of prudence required in 
particular oases. Section 23 lays down in 
broad terms that ‘where the trustee commits 
a breach of trust, he is liable to make good 
the loss which the trust property or the 
beneficiary has thereby sustained.” This 
statement is followed by certain exceptions 
to the rule. It is impossible to hold that 
section 23 can be controlled by interpreting 
section 15 in such a manner as to exempt a 
trustee from liability for damages on the 
ground that he has acted with ordinary 
prudence. If this were the intention of the 
Legislature, it would, undoubtedly, have stated 
so by laying down a rule of liability far less 
comprehensive than that enacted in see* 
tion 23. The Indian Trusts Act was closely 
modelled on the English Law of Trusts. 
There was no power in the English Courts 
to save a trustee from the consequences of 
his breach of trust when the Indian Act was 
passed. Thus Bacon, Y. C., felt bound to 
award damages against the trustee in in re 
Speight: Speight v. Qaunt (1), already re¬ 
ferred to, although he held the trustee free 
from all blame. In England, several statutes 
have been subsequently enacted to relieve 
trustees in cases where loss accrues lo the 
estate in consequence of their acts. See sec¬ 
tions 8 and 9 of the Trustee Act of 1893. 
Section 3 of the Trustee Act of 1896 gave 
relief to the whole extent that Mr. Rama* 
Chandra Iyer desires that a trustee should 
have. It says;—“If it appears to the Court 
that a trustee whether appointed under this 
Act or not, is or may be personally liable for 
any breach of trust, whether the transacbiou 
alleged to be a breach of trust occurred before 
or after the passing of this Act, but has 
acted honestly and reasonably and ought 
fairly to be excused for the breach of trust 
and for omitting to obtain the directions of 
the Court in the matter in which he com¬ 
mitted such breach, then the Court may 
relieve the trustee either wholly or^^partly 
from personal liability for the same.” Un¬ 
fortunately, the Indian Courts have not been 
given the power to protect trustees in any 
case when a clear breach of trust has been 
committed. The ordinary principle must, 
therefore, apply that when an injury has 
been caused to the beneficiary by an act 
done by the trusted in violation of his duty, 
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he is entitled to claim from him the dama¬ 
ges he has sustained by his breach of trust. 
The District Judge’s opinion that the de¬ 
fendants are liable for the re-payment of the 
amount lost by the failure of Messrs. Ar- 
buthnot and Company must, therefore, be 
upheld. The only remaining point is whe¬ 
ther the award of interest by the District 
Judge on the amount lost is proper. The 
appellants rely on section 23 of the Trusts 
Act, which lays down that a trustee com¬ 
mitting a breach of trust is not liable to pay 
interest except in the cases mentioned there¬ 
in. None of the enumerated cases would 
comprise this case unless it can be brought 
under clause (e), which applies “where the 
breach consists in failure to invest trust 
money and to accumulate the interest or 
dividends thereon.” Where the trustee in- 
vests money in an unauthorized security, this 
must apparently be treated as tantamount 
to failure to invest, for a trustee cannot be 
taken to have fulfilled his duty to invest, 
unless he does so in the manner required by 
law. Besides, it may be doubted whether 
the rule disentitling the beneficiary to in¬ 
terest except in the cases enumerated could 
be applied where the trust money has been 
altogether lost. The Court should have 
power in such cases to award interest as 
damages. Illustration (e) to section 23 
shows that where a trustee has failed to in¬ 
vest trust money in the manner directed by 
the instrument of trust, he is liable for in¬ 
terest, although he may have made some 
other investment. The same principle should 
be applicable where the failure is in making 
an investment in accordance with the pro¬ 
visions of section 20. Illustration (/) justi¬ 
fies the same conclusion. The District Judge 
must, therefore, be held to be right in award¬ 
ing interest also. In Civil Suit No. 6-i of 
1909 (on the file of the High Court. Original 
Side), where certain trustees made an in¬ 
vestment of trust monies with Messrs. Ar- 
buthnot&Co., Sankaran Nair, J., held that 
they were liable for the loss caused by the 
failure of the firm. He also directed the 
trustees to pay interest. But the arguments 
urged in the present case with respect to 
section 15 of the Trusts Act and with re¬ 
gard to the trustee’s liability for interest do 

not appear to have been addressed to the 
learned Judge. 


The result is that the second appeal must 
be dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 2271 op 1912. 

November 27, 1912. 

Present-. —Sir Cecil Brett, Kt,, Judge, and 
Mr. Justice Richardson. 

RAM CHANDRA PAL— Dependant- 

Petitioner 

^^TSXiS 

KRISHNA LAL PAL— Plaintipp— 

Opposite Party. 

Arhitratxon — Reference—Resiling from agreement to 
refer—Sufficient came—Delay in commencing 
arbitration proceedings, lohether suj^cient cause—Part- 
■mrship in business—Business brought to end—Ad-, 
jmtment of accounts—Dissolution of partnership— 
Separate suit to recover sums -which one partner may 
have realised. 

Where a person has agreed with another that all 
matters in controversy between them should be re- 
ferred to arbitration, it is not open to that person 
to resile from the agreement unless for good and 
sufficient cause. 

Delay of six months in commencing the arbitra¬ 
tion proceedings, where it is not shown that a 
party made any effort at all to push forward the 
proceedings before the arbitrators and that he was 
not himself responsible for the delay, is not good 
and sufficient cause for the party to withdraw from 
the agreement to refer. 

Therefore, under section 21 of the Specific Relief 
Act, the party is not entitled to sue in respect of a 
debt which he had contracted to refer. 

Where two parties had been partners in a busi¬ 
ness which had been brought to an end, and the 
only dispute between them, is with reference to 
the division of the property, that dispute can 
only be finally settled in a proper suit for dis¬ 
solution of partnership and for adjnstment of ac¬ 
counts. It is not desirable that each of the parties 
should proceed by separate suits in order to recover 
from the other any sums due to the partnership 
business which he alone may have realised. 

Rale against the judgment and decree of 
the Small Cause Court of Dacca, dated 
January 26th, 1912. 

Dr. Parat Qhandra Basak for Babu Mohendra 
Nath Boy and Babu Prohodh Okandra Roy, 
for the Petitioner. 

Babu Vpendra Lai Boy for Babu Harendra 
Narayan Mitra, for the Respondents. 

JUDGMENT.—This Rule arises oat of a 
suit brought by the opposite party No. 1, 
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who was admittedly in partnership with the 
present petitioner, It is admitted before us 
that the partnership has been brought to an 
end and it seems that after the partnership 
was olosed, the present opposite party No. 1 
as well as the petitioner entered into an 
agreement to submit the accounts and all 
matters in dispute between them relating 
to the partnership to arbitration in order 
that all disputes between them might be 
oleaied up and that their dues might be 
satisfactorily determined. This agreement 
was admittedly reduced into writing in the 
form of a contracti and was reglsberei. Si.'^ 
months after this agreement had been come 
to, the opposite party (served the present 
petitioner with a notice that he did not 
intend to go on with the arbitration and then 
he instituted the suit in respect of which the 
present Rule has been granted to recover 
from the present petitioner a half share of 
a debt due to the firm which had been realis¬ 
ed by the petitioner. A copy of the notice 
has nob been produced before us, but tlie 
learned Pleader for the opposite party has 
been unable to indicate to us what just or 
good cause the opposite party set out in that 
notice as a ground for withdrawing from the 
agreement to submit their dispute to arbi¬ 
tration. When the present suit was institut¬ 
ed, the pstitioaar in his dsfencs pUaisd 
that no suit would lie on the ground that the 
opposite party, the plaintiff, had already 
agreed to submit all matters in dispute 
between them to the decision of the arbitra¬ 
tors. The suit,, it is to be noticei, was 
brought in the Oouri; of Small Causes, and 
the learned Judge, who decided the suit, 
appears to have considered the objection 
taken by the petitioner to be invalid, an i to 
have given the plalntilT, t!ie opposite party, 
a decree to recover from the present peti¬ 
tioner a sum representing a hxlF share of the 
partnership debt which had been realised by 
him. The petitioner applied to this Court 
and obtained a rule calling upon the oppesite 
party to show cause why the judgment and 
decree of the Court of Small Causes should 
not bs set aside on the ground that having 
regard bo the provisions of section 21 of the 
Specifio Rslief Act, it was open to question 
whether the Court of Small Causes had 
jatisdicbion to try the suit. The portion of 
section 21 on which reliance has been placed 
runs as follows:— ‘Save as provided by the 
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Code of Civil Procedure and the Indian 
Arbitration Act, 1899, no contract to refer 
present or future differences to arbitration 
shall be Kpecifioally enforced; but if any 
person, who had made such a contract, and 
has refused to perform it, sues in respect of 
any subject which he has contracted to refer, 
the existence of such contract shall bar the 
suit.” The petitioner, in relying on the 
provisions of this section, lias contended that 
the contract to refer the matters in contro¬ 
versy to arbitration covered all partnership 
debts and that it was stated in the defence 

filed in the suit that other debts due to the 

firm had been realised by the present oppo- 
sine party, the plaintiff, and that he had not 
paid over to the petitioner his share of the 
suras 81 realised. It is contended under the 
circumstances that the plaintiff was not 
entitled to proceed with this suit in the 
Court of Small Causes after he had agreed 
to refer the matters in ontroversy between 
them to arbitration. 

In opposition to_ the Rule, it has been 
argued that the plaintiff, the opposite party 
was justified in withdrawing from the 
contracV, because there had been delay on 
the part of the arbitrators in commencing 
proceedings for over six months. The learn¬ 
ed Pleader, who has appeared for the oppo- 
site party, has referred us among.st others to 
the cases of AdMbai v. Gursandas 2^ufhu (l) 
and of 0. R. Goley v. V. A. D icosta (2). The 
learned Pleader at the same time admits that 
the principles, which were laid down by the 
Privy Council in the case of Pcstoniee Nussur. 
winiee v. Manoo'cjee Sf Go (:d), must be follow¬ 
ed in cases of this description and that 
in fact the principles laid down in that ju.lg- 
raenb had been adopted by the Courts in 
India in the oases decided subsequently to 
the passing of the Specific Relief Act In 
fact, the last case relied on by the learned 
Pleader for the opposite party itself lays 
down the same principle. The principle is 
that It IS notin the power of a person to 
revoke at his mere will and pleasure a sub- 
mission to arbitration after he .has once 
agreed to the submission. It has bean uni¬ 
versally held that where a person has agreed 
with another that all matters iu controversy 

(1) 11 B. 199. 

(2) 17 0. 200. 

(3) 12 M. I. A. 112; 10 W. R. 51 (p. 0.). 
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between them should be referred to arbifcra- 
tion, it is not open to that person to resile 
from the agreement unless for good and 
sufficient cause. In the present case, the 
only cause, which has been suggested, is the 
delay of six months in commencing the 
arbitration proctjediugs. The learned Pleader 
has, however, failed on behalf of the opposite 
party to show that his client made any effort 
at all to push forward the proceedings before 
the arbitrators and that he was nob himself 
responsible for the delay. In our opinion, 
therefore, it is impossible in the present case 
to say that the present opposite party was 
justified in withdrawing from the agreement 
or in cancelling the reference to arbitration. 
We think, therefore, that the Rule should be 
made absolute on the ground on which it 
has been issued, namely, that under the 
terms of section 21 of the Specific Relief Act, 
the opposite party was not entitled to sue in 
the Court of Small Causes in respect of the 
debt which he had contracted to refer with 
the rest, it dispute between him and the 
petitioner, of the.mattera to the determination 
of arbitrators. 

We are of opinion that this case should 
not have been entertained by the Small 
Cause Court at all. Admittedly, the two 
parties had been partners in a business. 
That business had been brought to an end; 
and the only dispute between them is with 
reference to the division of the property. 
That dispute can only be finally settled in a 
proper suit for dissolution of partnership and 
for adjustment of accounts. It is certainly not 
desirable that each of the parties should 
proceed by separate suits in order to recover 
from the other any sums due to the partner¬ 
ship business which he alone may have 
realised. 

A point was taken on behalf of the 
opposite-party that the petitioner, when the 
suit was instituted, ought to have proceeded 
in accordance with rule IS of the second 
Schedule to the Code of Civil Procedure and 
ought to have applied to the Court for stay 
of the suit. We do not think that in the 
present case there is much substance in this 
point. The present petitioner appears to 
have pub lu an objection to the suit proceed¬ 
ing, although, possibly from ignorance of 
this new provision in the law, be did not 
expressly apply for stay of the suit. In our 
opinion, the petitioner iu the present case in 


the course of the suit did put forward the 
objection which he had to the suit proceeding 
in the Small Oanss Court. We think this 
objection the Court ought to have accepted 
and the lower Court ought to have held that 
the plaintiff was not entitled to recover the 
sura iu a suit in the Court of S.TiaU Causes 
in the way in which his suit was framed. 
We, therefore, make the Rule absolute and 
set aside the judgment aud decree of the 
Court of Small Causes and direct that if 
any sum has been realised in execution of 
the decree, it should be refunded to the 
petitioner. 

The petitioner is entitled to recover his 
costs in this case. We fix the hearing fee 
at four gold mohurs. He is also entitled to 
recover from the opposite party No, 1 his 
costs in the Court of Small Causes. 

Rule made ah^olute, 


MADRAS HIGH COURT. 

Civil Appeal No. 150 op 1909. 

October 8, 1912, 

Present: — Sir Ralph Benson, Kt., Offg. Chief 

Justice, aud Mr. Justice Abdur Rahim. 

T. C. LAKSHMINARATANA NAIDU 

AND OTHERS—PLAINTIFFS —APPELLANTS 

versus 

SOMASUNDARAM PILLAI and others— 
Defendants—Respondents. 

Discretion—Declaratory decree—^raad. 

Tho Court will not go out of its way to help a 
plaintiff, who got up a number of fraudulent deeds 
to cheat creditors, to obtain a declaration that some 
portion of the alleged consideration actually passed 
betsveen the parties to the fraud. 

Appeal against the decree of the Court of 
the Subordinate Judge of Trichnopoly, in 
Original Suit No. 14 of 1908. 

Mr. O. S. Ramachandra lyer^ for the 
Appellants. 

Mr. T. R. Venkatarama Sastriar^ for the 
Respondents. 

JUDGMENT.—It is not attempted to be 
shown that the finding of the Subordinate 
Judge that the deeds of mortgages and sale 
(Exhibits A, B, C, and D) were fraudulently 
executed in order to defeat creditors is 
wrong. 

But it is urged that since it is found that 
some money was actually due to the mort* 
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gra^flrees under Exhibits B and C, there ought 
to be a declaration that those mortgagee are 
valid to that extent. We do not think that 
there should be such a declaration. The 
transactions in question were entered into 
in order to defeat creditors and as such 
they are void against the creditors [see 
Ohidnmbaram Okettiar v. Samy Jyer (1)]. 
Besides, in such a case when the relief sought 
is of a discretionary nature, we do not think 
the Court ought to go out of its way to help 
a plaintiff, who got up a number of fraudulent 
deeds to cheat creditors, to obtain a declara¬ 
tion that some portion of the alleged con¬ 
sideration actually passed between the parties 
to the fraud. 

We affirm the decrees of the Subordinate 
Judge and dismiss the appeal with costs. 

Appeal dismissed, 

(1) 30 M. 6; 16 IML. J. 427;ll!M. L.-T. 351. 


CALCUTTA HIGH COURT. 

Second Civil Appe4ls Nos. 24S3 and 
3000 TO 3004 OF 1909 
December 3, 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

SEKH CHAND PRAMANIK— 
Defendant—Appellant 
versus 

ROMONI MOHAN ROY— Plaintiff- 

Respondent. 

Landlord and tenant—Nondrnnsferable holding — 
Transfer by raxytit—Suit by landlord to eject pur- 
chaser—Plaintiff to prove what -Abandonment and 
disclaimer, whether necessary to he proved positively 
as fact —Inference from transfer of holding and 
giving possession to purchaser—Parties —Whether 
raiyafc necessary party to suit—Custom of transfer¬ 
ability — Proof—Recognition by landlord without 
nazar (yr with fixed by custom. 

The raiyat of a uon fcranaferablo holding trans¬ 
ferred his interest in the entire holding, and the 
landlord brought a suit for khas possession of the 
holding against the purchaser : 

Held, (1) that it was nob necessaryfor the plaintiff to 
prove positively as a fact that the raiyat had left the 
holding and disclaimed any interest in it, as this 
was a direct inference from the fact that he had sold 
the entire holding and given possession of it to the 
purchaser; 

Kahxl Sardar v. Ghunder Nath Nag Ghoiodhry, 20 0- 
590, referred to. 

Mathu^-a Mandal v. Ganga Gharan Gope, 31 C. 1219; 
10 0. W, N. 1033 and Rajani Kanto BiswaB v. Ekkari 


Das, 34 0.089; 110. W. N. 811; 7 0. L. J. -18, 

diatinguishod. 

(2) that tlio riiiynt was not a necessary party 
to the suit. 

Ill order to prove a oustoiii of ti-ansfor- 
nbility, it is necessary to prove tliab the tr.ans- 
for.s had lioon inatlo wibli tlio knoivleilgc and 
witlioiit the consent of tho hiinlloril and tliat they 
have been recognised by liini either without tlie pay¬ 
ment of nazar, or upon payiiiout of nuzar il.xecl 
by custom. 

Bnzlol Karim v. Salish Chandra Qiri, 10 [nd. C.as. 
325; 15 C. W.N. 7.‘)2; 13 C. L. J. 418; 10 Tnd. Gas. 32y, 
followed. 

Appeals from the decrees of the Sub-Judge 
of Dacca, dated June IStli, 1909, reversing 
those of the Munsif of Manikguuge, dated 
July 31st, 1908. 

Babu Mnnmaiha Nath Muhherjee, for the 
Appellant. 

Babu Gnnoda Charan Sen, for the Res¬ 
pondent. 

JUDGMENT.— These are six appeals 
brought by defendants transferees of alleged 
entire holdings, which were held under the 
plaintiffs by the transferors who are no 
parties to the suit. The learned Munsif held 
that the landlord was not entitled to eject 
these transferee.s. The learned Subordinate 
Judge reversed his decision and held that 
the landlord was entitled to eject. He, there¬ 
fore, gave a decree for khas possession to the 
plaintiff with costs in each case. 

Three points are taken by the defendants 
before us in appeal, first, that the suit was 
not properly framed, inasmuch as it was 
absolutely necessary to make the original 
tenants parties; secondly, that on the Bndings 
of the Munsif, which have not been reversed 
by the learned Subordinate Judge, it ought 
to have been held that the holdings are 
transferable without the consent of the 
landlord; and thirdly, that although there 
have been transfers, no fresh tenancies have 
been created and, therefore, there has been 
no abandonment or forfeiture; the plaintiff 
must show po.sitive abandonment or dis¬ 
claimer by the tenant of any interest in the 
holding. 

Taking the third point first, it is sought 
to distinguish the plain rule of law, laid down 
in the leading case of Kabil Sardar v. Chandra 
Nath hag (Jhowdhury (1), following the 
Full Bench ruling in Narendra Na^ayan Roy 
V. Ishun Chundra Sen (2), by citing two 

(1) 20 C. 590. 

(2) 22 W. R. 22; 13 B. L. R. (F. B.) 274, 
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rulings from Mathura Manlul v. Oanga 
Ghornn Gope (3) and Rajani Kanto Biswas 
V. Ekkari Das (4-), Now in '.he 6rst of 
these cases, the ryot did not give up his in¬ 
terest and it was held that the transfer was 
not intended to ba operative, and if the 
transfer was not intended to be an operative 
transaction, the mere fact that the ryot went 
away from the holding to reside elsewhere 
would not be sufficient to make it a case of 
abandonment so as to entitle the landlord to 
re-enter. The case of Raiani Kanto Biswas v. 
Ekkari Das (4) was a case where the trans¬ 
feror re-entered the land as sub-lessee from 
the purchaser and remained in possession 
but repudiated liis relation as tenant bo the 
landlord: it was held that he was nob entitl¬ 
ed to hold the land as against the landlord. 
We do nob see how this can help the appel¬ 
lant in this case. The test is, as pointed out 
by the learned Judges, laid down in sec¬ 
tion 8' of the Bengal Tenancy Act, namely, 
that the ryot voluntarily abandons his resi¬ 
dence and ceases to cultivate without notice 
to the landlord and without arranging for 
the payment of his rent as it falls due. Now 
a person, who transfers the whole of his 
holding to a third person and accepts full 
payment for it and ceases thereby to have 
any interest in the land, cannot be said to 
have protected the landlord’s interest in the 
way laid down by section 87 of the Bengal 
Tenancy Act; and in the case of Kahil 
Sardar v. Chandra Nath Nag Chowdhury{\)^ to 
which we have referred, it was clearly laid 
down that the reason why the zemindar is 
entitled to khas possession of the land of the 
holding which has been sold and of which 
possession had been given to the purchaser, 
is that the sale and transfer of possession to 
the purchaser conveys no title to him, and as 
the ryot has left the holding and disclaims 
any interest in it, he must be held to have 
abandoned it. It does not say that it is 
necessary to prove as a fact that the ryot has 
left the holding and disclaims any interest 
in it; on the contrary; it says that this is a 
direct inference from the fact that he has 
sold the entire holding and given possession 
of it to the purchaser and that seems to be 
the true rule of law, and we in this case ai’e 
entirely governed by it. It is nob necessary 

(3) 33 C. 1219; 10 C. W. N. 1033. 

t4):34;C. 689;ill|C.|W. N- 811} 7 C. L. J.:48. 


that there should be a repudiation or refusal 
to pay rent to the zemindar. We, therefore, 
think that the argument on the third point 
fails. 

Coming now to the first point, the Mnnsif 
held that the transferors were necessary 
parties. But this is a pure question of law 
and we think that he is in error, althongh 
the learned Subordinate Judge has not dis¬ 
tinctly reversed his finding on this point. If 
the facts show, as the Subordinate Judge 
says, they do, that the plea of the transferees 
that the transferor had any interest in the 
land is false, it is nob only not necessary to 
make them parties but it would be against 
the trend of modern judicial practice to load 
the record with parties who are shown to 
have no interest in the suit, Order 1, rale 9 
of the present Code of Civil Procedure, makes 
this very clear. We, therefore, think that 
there is nothing in the first contention of the 
learned Vakil for the appellant. The trans¬ 
ferees are not bound by the judgment. 

Finally, we come to the second contention, 
that on the findings of fact by the Munsif, 
which have cot been reversed by the Sub¬ 
ordinate Judge, it ought to have been held 
that the holdings were transferable without 
the consent of the landlord. It is urged that 
as regards custom, the Munsif found that 
nazar was offered by the defendants to the 
plaintiff and refused. The Subordinate 
Judge has not expressly set aside his finding 
of fact, but his own finding certainly sets it 
aside by implication. It is further urged 
that the Munsif has found that the zemindar 
bound himself by a general fixed-rent. W© 
do not think that the finding of the learned 
Munsif at the bottom of page 9 amounts to 
this. He says: “It has been proved by Mohin 
Chandra Mitra that the plaintiff remained 
there on that occasion for four or five days 
during which batches of tenants came to him 
from time to time and learnt of the settle¬ 
ment of fixed rate of nazar and laliaris by the 
plaintiff.” This finding is somewhat vague. 
It does not show that the zemindar once for 
all fixed the rate of nazar for such transfers, 
nor does it show that such a rate was fixed 
by custom. Indeed it shows the very re¬ 
verse. it does show that more than one 
rate was fixed by the zemindar and that 
different rates were fixed for different 
tenants. The learned Subordinate Judge 
differs froip this view of the Munsif^ though 



Vol. XVlI] 


INDIAN OASES. 


ffATAKOOL NATlJyLAPURATIL HOIDIN KPTTI t>. 

be may be wronjf in snyingr that it was not 
the defendant's ease. However, whether it 
was the defendant's case or not that case has 
been found against them by the learned 
Subordinate Judge. The effect of the right 
to refuse mzar^ unless it is fixed by custom, 
obviously gives the option to the landlord. 
Reliance has been placed by the defendant 
on the case of Buzlal Karim v. Satiah Ohand- 
ra Qiri v5). The Court there held that it 
was necessary to prove that the transfers 
had been made with the knowledge and 
without the consent of the landlord and that 
they have been recognised by him either 
without the payment of nazar or upon pay* 
raent^ of nazar also fixed by custom. Now 
in this case, there is no mention of any niz'ir 
fixed by custom, and there is, therefore, no¬ 
thing to bind the landlord even if the defend* 
ants did offer himna^ar, which appears, on the 
findings of the Subordinate Judge, not to be 
the case. The examples, which the defend¬ 
ants put forward in their evidenca, are all 
cases where the transfers had been made 
with the knowledge of the landlord and with 
his consent, and no number of such ci 3 ss 
can prove the case of custom of miking 
transfers with his knowledge and without 
his consent. 

We are, therefore, of opinion that these 

appeals fail upon every ground and must be 

dismissed with costs. 

This judgment will govern Second Appeals 
Nos. 2t83 and 3000 to 3004 of 1909. 
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MADRAS HiaH COURT. 

Second Civil Appeal No. 14S9 of 1911. 

October 8, 1912. 

pTesenti Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar 

KATAKOOL NATUVLAPURAFIL 
MOIDtN KUTTI-Plaintjfp—Appellant 

versus 

POTTARKULAR ROMAN NAIR and 

OTHERS—DbPBNDANTS—R8SPONDENT3. 

Sttte for dunnages for trespass^Setting fire to ami 
destroying pepper vines on one^s land—Limitafion 
Act (xr of 1877), 8ck. II, Arts. 36, 39. 


POTTARKDLAR ROMAN NAIB. 

A a.iitfordamagoe for miLuvfi.IIy sofctfng (iro to 
and doatroynig popfior vinos on ono’s luinl is govorn, 
cd by Article 39 of tlio Limitation Act 

Trospjias includes the miscliiof which the trosiiasser 
commits after ontoring on tlio land. 

Mamjun Jha v nothin Qolah Kocr, 25 C. 092! 2 C. \Y. 
N. 2bo; Sitraf Lall Montlil V. Umar Ilaji, 22 0. 877 
Lukhimoni Dost v. Karmia Kant Moitro, 3 0. L. It 509 
and Boyle v. Tamhjn, 6 li. * C. 329; 9 D. & K. 430- 

A r ‘ * 

Ai tide 36 can apply only to cases of inalfeasanco 

ArtidoT"^° tton-feasance not provided for by otlier 

Second appeal against the decree of the 
Court of the Subordinate Judge of North 
Malabar, in Appeal Suits Nos. 458 and 474 of 
1909, preferred against that of the Court of 
the District Munsif of Taliparamba, iu 
Original Suit No. 276 of 190?. 

Mr. K. P. Govinda Menon, for the Appel- 
lanfc. ^ 

Mr. V. Ri/ru Namhlar, for the Respond¬ 
ents. 


judgment.—T his is a suit for daraao-es 

sustained by the plaintiff by the defendan°ts’ 
unlawfully setting fire to and destroying 

pepper vines on his land. Both Courts have 
found that the act assigned by the plaintiff 
was committed at the instigation of the 1st 
defendant by the 5th defendant, a tenant 
of his. It is contended that there is no 
legal evidence to support the finding of 
instigation by the lat defendant. This 
observation is only correct in the sense that 
there is no direct evidence of any one who 
actually saw the act of instigation. There 
was strong circumstantial evidence against 
the Ist defendant and we must accept the 
concurrent findings of the Courts below that 
lb was proved against him. The Subordinate 
Judge reversing the District Munsif’s decree 

dismissed the snit on the ground that it was 
barred by limitation. He applies Article 36 
of the Limitation Act which provides for 
compensation for any malfeasance, misfeas- 
anco or non-feasance independent of contract 
and not herein specially provided for.*' It 
IS clear that the Article can apply only to cases 

of malfeasance, misfeasance and nonfeasance 

Dot provided for by other Articles. The 
appellant contends that the case really falls 
within the purview of Article 39 for compen- 
^tion for treapas-s upon immoveable property 
We are of opinion that bis contention mult 

be upheld. We are entirely unable to agree 
with Mr. Ryru Nambiar’s argument that 
trespass consists only of unlawful entry upo^ 
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another man’s land. It certainly includes 
the mischief which the trespasser commits 
after entering on the land. The majority o 
the Eiill Bench of the Calcutta High Court 
held, in Mangnn Jhrs v. Dolhtn Qol‘ih Koer (. 1 ), 
that’a suit for damages for cutting crops on 
the owner’s land would come within Artacle 
39. See also Sufot Loll Mond^il v. Umar Han 
(2). Maclean, C.J., was inclined to hold that 
even if the crops cut were carried away, the 
same Article would apply. Fishing in the 
owner’s tank without his permission was held 
to be trespass iLiMtmoni Dasi v. Karuna 
Kaut Moitro {'6)]. Entry of the defendants 
cattle on plaintiff’s laud and the causing of 
damage thereby was regarded as trespass, 
Boyle V. lamlyn (4). Rarapini, J.. no doubt, 
held in several cases that the doing of an 
unlawful act by a person, who has already 
wrongfully entered on another’s land, would 
not be trespass within the meaning of Article 
39, but a malfeasance coming within Article 
36, We can only say with respect to the 
learned Judge’s opinion that it ignores the 
well understood signification of trespass in 
law. It is unnecessary to consider whether 
if a trespasser carries away anything from 
the land, a suit for damages for the loss of 
what is carried away would not fall within 
Article 49. That Article itself provides that a 
suit for an injury to moveable property might 
be instituted within three years, such a suit 
would not, therefore, fall within Article 36. It 
would be carious if the period of limitation for 
suing for compensation for injury to immove* 
able property should be less than that for 
compensation for injury to moveable property. 
We entertain no doubt that Article 39 is the 
proper one to be applied in this case. Mr. 
Ryru Nambiar contends that the plaint does 
not allege that the defendants trespassed on 
his land. The allegation in the plaint is that 
the defendants set fire to his pepper vines. 
The plaintiff’scase,undoubtedly, was that they 
did so, having entered on the laud for the 
purpose. He asked for permission in the 
Court of first instance to make a specific 
allegation in the plaint. To that effect leave 
to amend was refused. We agree with the 
Court of first instance that the plaint, properly 

(1) 25 c. 692; 2 C. W. N. 265. 

(2) 22 C. 877. 

(3) 3 C. L. R. 509. 

(4) 6 B. & 0. 329; 9 D. & R. 430; 5 L. J. (o. s.) K, 
B. 134; 30 R. R. 343. 


read, does charge trespass against the defend¬ 
ants. We do not consider any amendment iS 
necessary. With regard to the amount ot 
damages, we see no reason to differ from the 
award made by the District Mnnsif. The 
appeal will, therefore, be allowed, the Subordi¬ 
nate Judge’s decree set aside and the MunsiFs 
decree restored. The claim for an amount 
larger than that allowed by the Munsif must 
be disallowed. The parties will pay and 
receive proportionate costs in this Court and 

in the lower Appellate Court. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

Second Civil Appeal No 436 of 1911. 

July 34 , 1912. 

Present: —Mr. Batten, A. J. 0. 
KANHATALAL— Appellant 

versus 

DULARSINGH— Respondent. 

Landlord and tenant—Tenancy—Acquisition hy pres- 

crijAion—Limitation—Central Provinces Tenancy Act 
{X[ of 1898), ss. 39, 44,62 { 1 )—Limitation Act (IX. 

of 1903), Sch. I, Arfs. 142, 144. _ 

A teuaucy cannot be acquired by prescription in 

the Centi'al Provinces. 

A person, occupying land without the consent 01 
tho landlord, and claiming to hold it as a tenant, does 
not hold even the limited right of a tenant adversely 

to the landlord. , . 

Article 142 of the Limitation Act does not apply 
if the possession, taken by the defendant of even a 
limited interest in land is not adverse to the plaintiff 

landlord. , , ^ • 

Limitation time under Article 144 does not begin 
to run until possession becomes adverse. 

Appeal against the decree of the District 
Judge, Raipur, dated the 2l9t July 1911, 
confirmiog that of the Subordinate Judge, 
Drug, dated the 7th March 1911. 

Dr. B. S. Oour, for the Appellants. 

Mr. Atmaram Bhagwantj for the Respond¬ 
ent. 

JUDGMENT.—This appeal relates to a 
plot of land bearing the number 1644/12 in 
Mauza Balodi in the Drag Tahsil. The 
plaintiffs appellants are the malguzars of the 
village while the defendants are joint 
occupancy*tenant8 of certain garden lands in 
the village. Tho plaintiffs’ case is that the 
plot No. 1644/12 forms part of the waste 
land of the village, and that the defendants 
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oooapied the plot without the landlord’e 
permission in 1905, and have been oultivat- 
log it without paying ront. The suit is 
brought for the purpose of ejecting the 
defendants. The case of the defendants is 
that thn plot has been in the possession of 
the defendants for the last 50 years and 
forms part of their occupancy holding, its 
rent being included in the rent of the holding. 
The learned Subordinate Judge found on 
the evidence that at the last incomplete 
Settlement, the number lG44i was given 
to a large area of land measuring 88 25 acres 
which comprised the bed of the river 
Sheonath. These 88*25 acres had baen 
entered as river bed in the previous Settle¬ 
ment of Mr. Carey. The whole number is 
sub-divided into plots bearing sub-numbers, 
of which the plot in dispute, No. 1644/12 
is one. In Mauza Balodi, there is a large 
extent of garden laud along the bank of the 
Sheonath river, portions of which garden 
land are held by different tenants. The 
learned Subordinate Judge found that the 
plot in dispute originally formed portion of 
the defendants’ garden land which they held 
in occupancy tenure and has been in their 
possession for at least 40 years but that at 
the time of Mr. Carey’s Settlement, the 
plot was by mistake recorded as forming 
portion of the river-bed. He, therefore, 
dismissed the suit on the ground that the 
plot formed part of tbe defendants’ occupancy 
holding, and was not part of the village 
waste. He also held that even if it bad been 
fonnd that the plot was not part of tbe defend¬ 
ants’ occupancy bolding bat had been 
excluded from the holding when the garden 
was planted, as a barrier in order to prevent 
the garden land being washed away by the 
stream, nevertheless the plaintiffs cannot 
succeed in their suit for ejectment because 
the suit is time-barred, the plaintiffs having 
failed to prove that they were in possession 
of the plot within 12 years prior to the 
institution of the suit, while the defendants 
have proved that they have been in continuous 
possession for 40 years. 

The learned District Judge in deciding 
the appeal expressly refrained from deciding 
whether the plot in dispute was part of 
the defendants* original occupancy holding. 
He dismissed tbe appeal on the ground 
that the suit was time'barred. He agreed 


with the Subordinate Judge in finding that 
the plaintiffs had failed to prove that they had 
been in possession within the 12 years prior 
to the institution of the suit. In holding the 
suit to be time-barred, the learned District 
Judge has relied on and followed the ruling 
of Ishnn Chandra MiHer v. Uaja Ramn/uj'in 
Chakarhutty (1), in which it was held that 
pos.sessiou of a limited interest in immove¬ 
able property may be just as ranch adverse 
for the purpose of barring a suit for the 
determination of that limited interest, as 
adverse possession of a complete interest 
in the property operates to bar a suit for 
the whole property, though such adverse 
possession of a limited interest, tliough a 
good plea to a suit for ejectment, is good only 
to the extent of that interest. So, it was held, 
when a tenant takes possession of lauds out¬ 
side his tenancy and professes to do so in his 
character as tenant, the landlord is dispo.ssess- 
ed in a limited sense, being dispossessed of 
possession, though not of proprietary posses¬ 
sion; in such a case, a tenant, who occupies for 
over 12 years more of his landlord’s land than is 
covered by the lease, should be regarded as 
having dispossessed him under Article 142 of 
the Limitation Schedule and a landlord must, 
if he wishes to eject, bring his suit within 12 
years of the commencement of the possession 
of the excess area by the tenant, though his 
right to recover rent would never become 
barred, the possession of the tenant as regards 
this right having never been adverse. The 
learned District Judge, in applying this ruling, 
held that the suit fell under Article 142, and 
was time-barred, on the finding that' the 
plaintiffs had failed to prove that they were 
dispossessed within twelve years prior to the 
suit. 

Before the District Judge, it was argued on 
behalf of the plaintiffs that, on the authority 
of Qad} Kunbiv. Ramlal (2), when a tenant 
takes into his holding land which has not been 
let to him and holds it under colour of his 
tenancy, his possession cannot be said to be 
adverse and he would not be protected from 
ejectment. As to this argument, the learned 
District Judge has merely remarked that “for 
the pnrposes of the present case, the question 
which arises is really not one of adverse 
possession but of limitation,” and that “the 

(1) 2 C. L. J. 125. 

(3) 16 C. P. L. R. 36. 
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title of the plaintiffs to recover possession 
has been extinguished by the law of limita* 
tion.” The learned Judge has failed to 
observe that the argument rejected by Ismay, 
J. C., in the case cited was that the landlord’s 
right to recover possession was extinguished 
if the tenant has been in possession of the 
excess area for more than twelve years, and 
that the acquisition of a title by adverse 
possession is merely another aspect of the 
loss of the right to sue for possession unless 
the suit is brought within the prescribed 
time. Under section 28 of the Limitation 
Act, a prescriptive title by adverse possession 
is obtained by the failure of the owner of the 
property to bring a suit for possession within 
the prescribed time, and the dispossession con¬ 
templated by Article 142 is an assumption of 
adverse possession; under Article 142, the con¬ 
templated possession of the defendant is ad¬ 
verse from the first, while under Article 144, it 
is not at first adverse, if adverse at all. That 
the possession of the defendant contemplated 
under Article 142 is adverse is clear from the 
whole tenor of the Calcutta ruling cited. If 
the possession taken by the defendant of even 
a limited interest in the land was not adverse, 
to the landlord, then Article 142 does not 
apply. The only other Article that can apply 
to a suit for possession of land is Article 144 
and until the possession becomes adverse, 
limitation time under that Article does not 
begin to run. The crux is whether the 
defendants’ possession was adverse or not 
and on this point, there can be no blinking the 
fact that the ruling of Ismay, J. C., is in 
direct conflict with the Calcutta ruling, 
supposing the Tenancy Laws in the two 
Provinces to be similar, a resemblance which 
has been assumed by the District Judge, and 
which has not been denied or even alluded to 
by the learned Counsel for the appellant in this 
Court. The two Acts, however, are not 
identical, and it is possible that in Bengal, 
the view might be taken that a ryot can 
acquire rights otherwise than by contract 
with the landlord, vide Binad Lai Fakrashi v. 
Kalu Pramanik (3). The view taken in 
Ishan Chandra Mitter v. Raja Ramranjan 
Chaharhutty (1) has been followed and ap¬ 
proved in the recent case of Gopal Krishna 
Jana v. Lakhiram Sardar (4). In Qadi Kunbi 

(8) 20 C. 708. 

(4) 16 C. W. N. 634; 14 Ind.'Oas. 212. 


V. Randal (2), Ismay, J. C., upheld the view 
taken in the cases of Jugaraj Singh v. Ratan 

(5), Bhan v. Sadoo (6) and Khemchand v. 
Ramkisan (7). In none of these Central 
Provinces cases, have any express reasons 
been given for the view that a person, occupy¬ 
ing land without the consent of the landlord 
and claiming to hold it as a tenant, does not 
hold even the limited right of a tenant adverse¬ 
ly to the landlord. But the view seems to me 
to be based ou and to follow from the policy 
and provisions of the Central Provinces 
Tenancy Act. In section 62 (1) of Act XI of 
1898, it is enacted that every tenant, who is not 
an absolute occnpancy-tenant or an occupancy- 
tenant or a village service tenant or a aubr 
tenant, is an ordinary tenant. These tenures 
are exhaustive and there is no other possible 
class of tenant. And for practical purposes 
in inquiring into the possibility of acquiring 
tenancy right by adverse possession, we need 
only contemplate ordinary tenancies, for the 
status of an absolute occupancy tenant or 
occupancy-tenant as defined in sections 39 
and 44 of the Act is one that under the 
definitions cannot possibly be acquired by 
prescription; at any rate, if an ordinary tenant 
right cannot be acquired by prescription, a 
fortiofi the light of an absolute occupancy or 
occupancy-tenant cannot be so acquired. In 
Wasudeo Qharpure v. Qanu Kunhii.^) ^ Stauyon, 
A. J.C,, has very emphatically pointed out that 
**a tenancy can, in the first instance, be created 
only by a contract between the landlprd of the 
soil and a person whom he is willing to accept 
as his tenant.” From the definition of 
"Tenant”, he says it is clear that a landlord 
at his option first makes a tenant. Similarly 
in Qhanya v. JTkund Rao(9), the same learned 
Additional Judicial Commissioner speaks of 
an occupancy boldiug as an estate created 
by contract and statute.” Contract and 
prescription are the very antitheses of each 
other, and if a tenancy can only be created 
by contract, it cannot be created by something 
which rests on the denial that there was a 
contract. It appears to me that while the 
Limitation Act contemplates, in section 23 
and in the Articles in the Limitation Sohednle, 

applicable to suits for possession of land or 

• 

(5) 1 C. P. L. R. 37. 

(6) 1 0. P. L. R. 68. 

(7) 5 C. P. L. R. 39. 

(8) 3 N. L. R. 185. 

(9) 4N. L. R. 9. 
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of any interest in land, only such possession 
by the defendant na is possible under the 
ordinary law, the apacial lawembjdied in tlie 
Tenancy Act creates or recognises special 
tenures which can only come into existence 
in a particular manner, namely, by contract 
and which cannot come into e^ciatenco by 
reason of any provisions of the Limitation Act. 
In so far, therefore, as the defendants in this 
case seek to defeat the plainti6Ps through the 
provisions of the Limitation Act, combined 
with their assertion of tenancy, they are 
setting up a kind of tenancy which has no 
existence in law. [t is impossible to hold 
what is incapable of existence, and, therefore, 
if there had been no agreement of tenancy, 
express or implied, with the landlord, the 
defendants never held, for however short a 
time, even the limited interest of a tenant in 
the land in dispute. They can, in the words 
of Mookerjee, d., in Ishan Ohandra Milter v. 
Raja Ramranjnn Ghaknrbutfy (1), plead their 
adverse posses.sion to the extent of the 
interest claimed by them, but the interest 
claimed was incapable of existence and the 
claim to be tenants must be regarded as 
non-existent. They never held at all the 
limited interest of a tenant, and they can, 
therefor^ never have held that limited 
interest adversely to the plaintiffs. They do 
nob claim to have held any other interest in 
the land, so they have never held adversely 
to the plaintiffs. lam thus of opinion that 
while there may be adverse posse.ssion of a 
limited interest in land, this principle is 
over-ridden by the special provisions of the 
Tenancy Act, and there are no gronnbs 
whatever for taking a different view from that 
e.xpressed in Oadi Kunbi v. Ramlal (2), a view 
strictly applicable to the present case. The 
defendants’ long continued possession of the 
land may be evidence of an express or implied 
contract of tenancy or of the landlord having 
acguiesced in their occupancy and accepted 
them as tenants, but this is a very different 
thing from the landlord’s rights being lost 
under the Law of Limitation. As the District 
Judge has dismissed the appeal on a wrong 
ground, I set aside the decree of the District 
Court and remand the appeal for re-trial under 
its original number. Certificate for refund of 
Court-fee will issue, other costs in this Court 
will be costs in the suit. 

Cafe remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal N'o. 1283 of 

October 11, 1912. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 

VEMBU ITER alias RAMAMADHA 
lYE R—Plaintiff—Appellant 

versus 

SRfNtVASA IYENGAR and others — 
Defendants—Respondents. 

Minor — Guardian—Power of natural guardian —Sale 
of minar's property —Validity di^tcnised—yeceesity — 
Benefit. 

Per Sundarn Aiyar, J. — Where the mother of a 
Hiutlii minor dells his property for tlie discharge of 
certain debts duo by the minor’s father, the 
validity of the sale must depend upon the general 
powers aud duties of a guardian under the Hindu 
Law apart from tho provisious of the Guardians 
and Wards Act. 

There is a difference between the powers of a 
natural guardian and one appointed by the Court. 
The latter class of guardian is under the supervi. 
sion of the Court, the powers of guardianship are 
in large part e.terciscd by the Court itself and tho 
appointed guardian can only aob subject to its 
supervision and control. Definite restraints are 
put upon an appointed guardian by Statutes. Theso 
restraints will not be applicable to a natural guard- 
iau whose duties must be regulated by considerations 
of what should be regarded as best in the interests 
of the minor. 

The powers of a manager for an infant heir to 
charge his estate not his own is under the Hindu . 
Law a limited and qualified power. It can only 
be e.xercised rightly io the case of need or for the 
benefit of the estate. The question in each case 
would be whether any alienation or other transac¬ 
tions for the benefit of the minor is necessary 
so as to satisfy the phrase ‘in a case of need.* Again, 
if a person dealing with a guardian acts liona^de 
and after due inquiry believes that the transaction 
is for the minor's benefit or necessary, it can bo 
upheld against him though a ward may have good 
reasons to complain of tho conduct of the guardian. 

The words ‘necessity’ and ‘benefit’ really import 
two different ideas. Necessity seems to connote 
the idea of warding off an evil or the doing of some¬ 
thing that cannot be avoided or of something which 
is one’s legal duty to do, such as avoiding a sale 
of a minor’s property for a debt, conducting necessary 
repairs, maintenance of a minor and performance 
of hi.s father’s funerals, but over and above all those 
acts that are necessary, there may be acts which are 
positively beneficial to the minor and an alienation 
which would conduce positively to the benefit of the 
minor would be upheld apart from any necessity 
unless, of course, it is accompanied by other evil. 

Demand is not necessary to justify an alienation to 
discharge a debt. A debt may be a pressure on 
the estate even though the creditor has not yet 
demanded payment of it. Whether it would be so, 
would depend on tho circumstances. 

It is the duty of the guardian to pay off debts in¬ 
curred by the father. As a natural guardian has 
in this country no right to ask the advice bf the 
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Court like a statutoi-y guardian, the discretion as 
to bow the duty of discharging the debts binding 
on the minor should be porfoiined, must rest with 
him. Tlie liuostion in each case would be, whether 
the discretion vestetl in a guardian has been exercised 
proticrlv. lie would be taken to iiavo done so, if 
ho acted witli duo prudence and caution. As to 
the degree of prudence required, the right view to 
take i-s.^wliethcr in the circumstances that existed at 
the time of the aHenatioi\, the act would be regarded 
ns a prudent one by men of ordinary prudence in 
dealing with the property of a ward. 

If the guardian consulted proper advisers, that 
would ho a good test whether the act would he 
prudent but the mere consultation of others would 
not bn a ground for upholding a transaction if the 
Court is convinced that both thoso consulted and the 
guardian made a grave mistake. 

The powers of a manager of a Hindu family, a 
guardian of an infant and a trustee, contrasted. 

Per ■Sada.sn’a Aiijai, J .—If the guardian of a 
Hindu minor alienates the minor’s property be¬ 
cause he considers it, after weighing all the then 
existing circumstances, to be in the best interests 
of the minor to make that alienation, the minor 
is clearly bound by that act of alienation. 

Even if the guardian has acted wrongly, the alienee 
is protected if ho acts in good faith after making 
due inquiry and if he is satisfied, on the representa¬ 
tions of the guardian and on his own independent 
inquiry, that the guardian’s act appears then to bo 
clearly for the minor’s benefit. 

Any comparison between the powers of a natural 
guardian and of a guardian to whom the Guardians 
ami Wards Act applies is of very little utility in 
deciding as to the powers of a natural guardian 
under the Hindu law. The Legislature is not bound 
to follow the common law and can give powers and 
impose restrictions on certain kinds of guardians ac¬ 
cording to pleasure. 

Second appeal against the decree of the 
Subordinate Judge of Kumbakonam, in A. 
S. No. 555 of 1910, preferred against that of 
the District Munsif of Mannargudi, in O. S. 

No. 292 of 190S. 

Jlr. T. V, Seshagiri Iyer for Mr. T. R. 
Veiikatrama Sastriar^ for the Appellant. 

Mr. T. Rangachariar, for the Respond¬ 
ents. 

JUDGMENT. 

SuNDARA Aiyar, J.—This is a suit for 
setting aside a sale made by the plainbiff^s 
guardian in the year 1889. The suit was 
instituted on the 28th October 1908. The 
plaintiff was born on the 2dth October 1887., 
He delayed the suit until the last day on 
wliich it was open to him to institute it. 
The sale was admittedly made for the 
discharge of certain debts due by the 
plaintiff’s father. 

Both Courts have upheld the sale. The 
District Munsif found that the sale was 


necessary in the interests of the minor. On 
appeal, the Subordinate Judge seems to 
have confirmed the decree with some 
hesitation. He observed ;—“I am unable 
to hold that with prudent management the 
debts could not have been cleared from out 
of the income.” He also held that there 
was no clear necessity to supp-irt the sale. 
With respect to a plea of the defendants 
that the guardian had to take into account 
at the time of the sale the fact that two 
sisters of the plaintiff had shortly to be 
married, the Sub-Judge says: - The 
prospective marriages of daughters of the 
family and the consequent fear of not 
being able to clear off debts are too 
speculative reasons to justify a sale by a 
mother during the son’s minority.” He, 
however, confirmed the Munsif’s decree on 
the ground that he was unable to say that 
the trustee did not act with due care and 
prudence in selling the properties and that 
the discretion vested in the mother as a 
guardian cannot be said to have been 
misused. He observed:—“The case falls 
within the discretion of a trustee and the 
discretion cannot be said^ to have been 
misused.” He held that the case did not 
fall within the words of the decisions 
supporting sales by a guardian. He con¬ 
tinues :—"But the logical extension of the 
ideas on the subject does not exclude the 
present sale from the category of legally 
valid sales.” It is not surprising that the 
plaintiff considered that there were good 
grounds for an appeal from a judgment 
pronounced with so much doubt, I confess 
I have not felt any difficulty in confirming 
the decree of the Subordinate Judge. I 
am of opinion that the ciroumstances show 
that the sale was necessary. The decision 
of the case must depend on the general 
powers and duties of a guardian under 
the Hindu Law, apart from any provisions 
of the Guardians and Wards Act. There 
are nnmerous cases in the Indian Courts 
which have dealt with the position of a 
guardian, but hardly any one in which 
the precise question for determination in 
this case was the subject of judicial 
pronouncement. In England, it would 
appear, a guardian has no power to sell or 
mortgage the real estate of his ward. 

Infants came very early under the jurisdic¬ 
tion of the Court of Chancery in 
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country. All power to sell or to mortgage 
a ward’s estate was vested in the Court 
and the guardian could not exercise it 
without the c:)ns8at of the Court. See the 
matter discussed in Dngdu bin Band Teli 
Pardeshi v, Shekk Snheb valad Bilnrtcddin 
Kamble (1). In this country, on the other 
hand, only a guardian appointed or declared 
as such by a Court is under tl)e aup9r7ision 
of the Court. The p>wer3 and duties of 
other guardians are gorernei by considera¬ 
tions, primarily, of what would be for the 
welfare of the minir. Dating thearguments, 
the learned Vakils on both sides cited various 
cases relating to the powers of a natnral 
guardian, a guardian appointed by Court, 
the manager of a Hindu family and a 
trustee. And it was contended by Mr. 
Sashagiri Iyer that the powers of a natural 
guardian were of t!ie narrowest kind as 
compand with the others. I do not propose 
to enter on a comparison of the powers of 
these different classes of persons. It is true 
that the manager of a Hindu family is 
one possessing an estate in the property 
that he deals with, while a guardian has 
no estate in bis ward’s property. He is in 
management of the property solely bolougiog 
to another. But at the same time, it may 
be said that it is open to a manager to 
obtain the consent of all adult co-parceners 
to any traosaction which he thinks proper 
to undertake ; and that a guardian who 
has no so such means open to him ought to 
be invested with a larger discretion than a 
manager. Again in some raepecfcs, the 
powers of a guardian must be taken to bo 
inferior to those of «. trustee, fora trustee 
has the legal ownership vested in him and, 
although his obligations to the boneficiary 
are no less than those of a guardiao, 
parsons who deal bom Jile with him would 
receive larger protection on the ground that 
they are dealing with a parson who U 
regarded by law as the owner of the 
property notwithstanding that he is under 
obligations to another. On this ground, it 
was held in yfut'iu Subbiah OheUttr v. 
Bungiih Qomien (2) that a guardian’s 
powers were lees extensile than those of a 
trustee. It was assumed ia that case that 
a natural guardian’s powers would be 

( 1 ) 2 B. H. G. E. 363 at p. 380j 2ixa Ed. 318. 

(2) 7 M. L. J. 191, 


inferior to those of one appointed by 
Court. This seems to me to be not quite 
correct. The latter class of guardian is 
under the supervision of the Court. The 
powers of guardianship are, in large part, 
exercised by the Court itself and the 
appointed guardian can only act subject to 
its supervision and control. Definite res¬ 
traints are put upon an appointed guardian 
by statute. Those restraints would not bs 
applicable to a natural guardiau. There 
is no provision in Indian Law for a 
natural guardian, not declared as sucb by 
the Court, to take the opinion of the 
Court as to the propriety of any transac¬ 
tion he may have to enter into on behalf 
of his ward. Hia duties must be regulated 
by oonsidei atioDS of what should fas regard¬ 
ed as best for the interests of the minor. 
The leading case on the sabjeot is Bunoonm 
Persaud Pandey v Musammat Babooee Mnnraj 
Koonwaree (3). The following passage, to be 
found at page 423, may be regarded as the 
text on which the subsequeut decisions of 
the Indian Courts have been based The 
power of the manager for an infant heir 
to charge an estate not his own, is, under 
the Hindu Law, a limited and qualified 
power. It can only be exercised rightly 
in a case of need, or for the benefit of the 
estate.” The question then would be 
whether any alienation or other transaction 
is for the benefit of the minor or necessary, 
80 as to satisfy the phrase ‘in a case of 
need'. There is, of course, another rule 
based on considerations of equity to the 
person dealing with the guardian, namely, 
that, if he acts bona fide and after due 
inquiry believe? that the transaction is for 
the minor’s benefit or necessary, it must be 
upheld as against him though a ward 
may hare good reason to complain of the 
conduct of the guardian. Prior to the 
enunciation of the law by the Privy Council, 
there appears sometimes to have been an 
idea in India that the creditors of a minor 
had no right to demand tUeir debts during 
his minority and that they must wait till 
the minor attained age. This would, of 
course, affect the guardian’s power to deal 
with the estate for the discharge of the 
minor’s father’s debts. See Mcnaughten’s 
“Principles of Hindu Law”, Chapter VII, 

(3) 6 M. I. A. 393; 18 W. R. 81 note, 
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pagre 105 ; Trevelyan’s *‘Law Relating to 
Minors,” page 183; Dagdu bin Daud Teli Par- 
deshi V. Sheik Sahih valid Baduntddin Kamble 
(1). This view was, however, subseqaenfcly 
given up and Mcnaughten himselfin bis Prece¬ 
dents’ cites a case decided in pages 120-121, 
where it was held that the discharge of 
debts would be regarded as a necessity.* 
Tlie word ‘necessity’ appears, at first sight, 
not to be calculated to give a clear idea 
of the scope of the cases coming within it. 
Necessity and benefit were not properly 
distinguished. Thus Trevelyan observes: — 
‘Apart from necessity, it is not easy to say 
what is for the benefit for a minor’s estate,” 
and in an early case in Calcutta, Sudder 
Dewani Adawlat Reports, 1856, page 980, 
benefit to a minor seems to have been re¬ 
garded as making the alienation necessary. 
The Court observed :—“It is enough for 
us now to say that we hold that a mort¬ 
gage entered into by the mother of a minor 
of a portion of the minor’s property for the 
benefit of the minor is valid under the Hindu 
Law, that benefit being the cause of or 
creating the necessity which has arisen.” 
This confusion induced me to say in In re 
Krishnaswami Das Reddi (4) that it might be 
desirable to avoid the use of the word ‘neces¬ 
sary’ and necessity’ and to substitute 
‘reasonable’ and ‘probable’. I am convinced, 
however, necessity’ and ‘benefit’ really 
import two different ideas and that it is desir¬ 
able to keep in view the distinction between 
them. ‘Necessity’ seems to connote the idea 
of warding off anevilorthe doing of something 
that cannot be avoided or of something which 
it is one’s legal duty to do. To avoid the sale 
of a minor’s property fora debt would be 
warding off an evil; conducting necessary 
repairs would also be an act of the same class, 
Tlie maintenance of the minor would be a 
necessity as something which cannot be 
avoided. Performing his father’s funerals 
would be a necessity as an act which it is his 
duty to perform. But over and above all 
these acts that are necessary, there may be 
acts which are positively beneficial to the 
minor, and an alienation which would conduce 
positively to the benefit of the minor would be 
upheld apart from any necessity, unless, of 
course, it is accompanied by other evil. Mr, 

(4) (1912) M. .W. fN. 167; 11 M. L. T. 182: 13 Ind. 
Cus. 648. 


Seshagiri Iyer’s main contention was that the 
discharge of debts cannot he regarded as a 
necessity unless the creditors pressed for the 
debt or at least demanded payment. The 
Sub-Judge has found that there was no 
demand in this case. It was contended that, 
therefore, it cannot be held that there was 
any necessity. No case has been cited, nor 
have we been able to find any, which has laid 
down that a demand is necessary to justify an 
alienation to dischargea debt. It is impossible 
to lay down any such broad propoaitioc. The 
creditors may be quite content to allow their 
debts to run on if they carry heavy interest. 
They might wait until the whole estate might 
be swallowed up by their debts. It would be 
unreasonable to say that a guardian in such 
circumstances cannot sell a portion of the 
estate so that the remainder may be saved 
for the minors’ benefit. There can be no 
doubt that it is the duty of a guardian to pay 
off debts incurred by the ward’s father. In 
England, where, as I have already observed, 
a guardian cannot mortgage or sell a ward’s 
estate of his own accord, the discharge of the 
debts binding on the minor has been recog¬ 
nised to be a duty. There is, no doubt, in order 
to fulfil that duty, the guardian should apply 
to the Court for permission to mortgage or 
sell and the Court may make an order for 
either according to the circumstances of the 
case. But as a natural guardian, not declared 
as guardian, has in this country no right to 
ask for the advice of the Court, the discretion 
as to how the duty of discharging the debts 
binding on the minor should be performed 
must rest with him. I do not mean to lay 
down that if there is an estate earning a large 
income and the debts could be discharged in 
a short time out of the usufruct, a sale by the 
guardian for the discharge of the debt would 
be always upheld. The question in each case 
would be whether the discretion vested in a 
guardian has been exercised properly. He 
would be taken to have done so if he acted 
with due prudence and caution. Mr. Sesha¬ 
giri Iyer contended that the prudence which 
a man would exercise in the management of 
his own affairs would not necessarily be 
sufficient in the administration of the property 
of a war d and relied on the observations 
contained in Muthu Suhbtak Ohstty v, Rungiah 
Oounden (2) to that effect with respect to a 
trustee. I agree with him to a considerable 
extent; It is true th^t it would not bq 
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enouffh for the Court to sny that if an adult 
had acted iu the management of his own 
property in the way in which a guardian has 
dealt with hie ward’s property, the adult 
owner’s action would not be pronounced im¬ 
prudent. There are risks which an owner may 
take that might be consistent with the conduct 
of a prudent man. A trustee or a guardian has 
no right to take the same risk in dealing 
with the property of another. This is the 
rule which has been applied in the English 
Courts with respect to the acts of a trustee. 
At the same time, the Court has certainly to 
judge of the act of a guardian as it would 
appear to a prudent man at the time that the 
act was done. It will not set aside his acts 
on the ground that years after the act has 
been done, it appears to the Court that the 
guardian might have acted belter. If the 
guardian consulted proper advisers, that 
would be a good test as to whether the act 
was prudent, for it would show that other 
disinterested persons took the same view of 
the propriety of the act as he himself did. 
The right view to lay down appears to me to 
be to consider, whether, in the circumstances 
that existed at the time of the alienation, the 
act would be regarded as a prudent one by 
men of ordinary prudence in dealing with the 
property of a ward. No hard and fast 
distinction can be made between a sale and a 
mortgage. See Mohonuiid Mondul v. Nafur 
Mondul (5). Where an act is sought to be 
supported, not on the ground that it was 
‘necessary’ but on the ground that it was 
calculated to procure some benefit for the 
minor, there might be some difference in the 
application of the test to determine the 
validity of the guardian’s act. There might 
also be a difference in applying this rule that 
a bona fide purchaser would be protected If 
the act which was calculated to procure 
benefit for the minor was of a risky or 
speculative character, it would not be support- 
ed by the Court. And it may be that the 
Court would apply a rather strict te.st in 
deciding what should be regarded as specula¬ 
tive in such a case. It may also be that a 
&o»a purchaser would find it difficult to 
obtain protection on the ground that a 
speculative transaction appeared to be bene¬ 
ficial to a minor. But in deciding whether 
an act, which came within the purview of 

(.6) 26 0. 820j 8 C. W. N. 770. 


‘necessity’, should be upheld,^ I think con¬ 
siderable latitude should be allowed for 
the exercise of the guardian’s discre¬ 
tion. See Bahajt Mahadaji v. Krislnr.i 
Devaji (6). In Arunachala Reddy v, Ghidam- 
bara Reddyi.l') ^ an alienation, which w’as made 
partly for the discharge of debts binding on 
the minor, was upheld. Id the cases bearing 
on the question, there was generally, no doubt, 
some circumstance beyond the mere existence 
of a debt relied on to justify the alienation. 
Thus in Suciram Morarji v. Kalidas Kanhayi 
(8), there were no other assets left out of 
which the debt could be discharged. In Dagdu 
bin Daud Teli Pardeshi v. Sheik Sahib Badur- 
nddin Kamble (1), the Court found that the 
alienation was for the discharge of debts. 
But it added “and it was absolutely necessary,” 
but no other circumstance relied on is 
mentioned as supporting the necessity for 
sale. In Eaihur Singh v. Roop Singh 1.9), 
it was observed that no immediate 
pressure or suit need be proved in 
order to support a sale for discharging 
a debt. In Bahaii Mahndaji v. Krishnojee 
Devan (6), it appears that the debt bad 
not become due at the time of the alienation. 
The language of the Privy Council in 
Hanuman Persaud Pandey v. Musammat 
Babooee Munraj Kunwaree (3) does not, in my 
opinion, support the contention that unless 
there was a demand by the creditor, a sale 
for the discharge of his debt would not be 
justified. Their Lordships say:—“The 
actual pressure on the estate, the danger to 
be averted or the benefit to be conferred on 
it in the particular instance is the thing to 
be regarded.” The words ‘actual pressure’ 
are relied on to support the argument that 
the person iu possession as guardian must 
have been pressed by the creditor to pay the 
debt. I do not think that the language 
‘pressure on the estate’ necessarily signifies 
this. A debt may bs a pressure on the 
estate even though the creditor has not yet 
demanded payment of it. Whether it is so 
in any particular case would depend ou the 
circumstances In this case, it is found that 
there were debts at the time of the death of 
the minor’s father. Three sales were made 
in 1888 fji the discharge of a portion of 

(6) 2 B. 666. 

(7) 13 M. L. J. 223. 

(8) 18 B. 631. 

(9) 3 N. W. P. H. C. R. 4. 
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tlietn. Apparently soon after the death of 
the father, the guardian considered it desir¬ 
able to take measures to discharge all debts. 
The sale which is called in question here 
took place shortly after the previous sales. 
All were probably parts of ore single scheme 
that the debts should be discharged if possi¬ 
ble. The Sub-Judge is, in my cpinioo, not 
justified in holding that the guardian acted 
in a speculative spirit in having regard to 
the fact of the prospective expenditure on 
account of the minor’s sisters’ marriages. 
The District Munsit’s judgment shows that 
about Rs. 1,000 was required for the current 
expenditure of the family. After making 
provision for Government h'st, and this 
expenditure, there was apparently very little 
to save for the discharge of debts, and the 
prospect cf having to incur further debts 
for the marriages of two girls would certainly 
influence a prudent guardian iu deciding 
wbat steps should be taken for the discharge 
of the debts. I am of opinion that the 
discharge of the debts was necessary in the 
circumstances of the case and that the defend¬ 
ants need not rely solely on the fact that 
the alienation was an act done by the guar¬ 
dian honestly and after taking advice from 
others. The mere consultation of others 
would not always be a ground for upholding 
a transaction, if the Court is convinced that 
both those consulted and the guardian made 
a grave mistake. The conclusion arrived at 
by the Subordinate Judge is right and this 
second appeal must be dismissed with costs. 

The respondent has preferred a memo, of 
objections against the Subordinate Judge’s 
disallowance of bis costs iu the appeal. I do 
not think that the fact that the quesHons of 
law raised in the case were not easy of 
solution was a good ground for disallowing 
the coats of the successful litigant. The 
order as to costs must be set aside. The 
respondent will have his costs in this Court 
and in the lower Appellate Court. 

Sadasiva Aitab, J.—The important question 
of law argued in this case relates to the 
power of the natural guardian of a minor 
Hindu to effect an alienation of the minor’s 
property so as to bind the minor. Numerous 
cases have been quoted on both sides in 
which the disputed alienation has been 
upheld, sometimes on the ground of legal 
necessity, sometimes because it was reason¬ 
able and proper, again because the guardian 


tl9l2 


did not act through caprice and extravagance 
but in the best interests of the minor, some¬ 
times because it was “for the minor’s benefit” 
and so on. In a few cases, the alienation 
has been upheld because the alienee acted 
hcna fitJe in obtaining the alienation from the 
guardian after making proper inquiries as 
to the actual necessity or as to the alienation 
being for the minor’s benefit or as to the 
existence of pressure from creditors. In 
Mayne’s Hindu Law, paragraph 218 it is 
aaid “He will also be bound by the act 
of his guardian, in the management of his 
estate, when hona fide and for his interest 
and when it is such as the infant might 
reasonably and prudently have done for 
himself, if he had been of full age. But not 
where the act appears not to have been for 
his benefit and tbe person who so deals with 
the guardian is bound to inquire into the 
propriety of his act. And where the act^ is 
done by a person, who is not his guardian 
but who is the manager of the estate in 
which he has an interest, he will equally 
be bound, if, under the circumstances, the 
step taken was necessary, proper or 
prudent.” In Succaram Mor-^.rji v. KttUdas 
Eanhaii (8), it was said quoting from West 
and Buhler, that a widow managing for 
her infant son (like any other manager 
when minors are interested as co-parceners) 
can deal with the property only to meet 
existing necessities but the other party is 
protected by good faith and reasonable 
inquiry. In Mahammad Mundal v. I^ofur 
MwnfiaZ (5). it was held that the principle 
of the decision in Hanooman Persaud Fandey 
v. Musamviat Babooee Munraj Kunwaree (3), 
was applicable also to the bona iid& manager 
of an infant’s estate (in that case the grand¬ 
mother of the plaintiff). that an alienation 
by sale stands on the same footing as an 
alienation by mortgage and that Mr. Mayne’s 
opinion, in his Hindu Law, section 196, 
is correct that when the act is done by 
the person who is not his guardian but who 
is the manager of the estate in which he has 
an interest, the minor will equally he 
houud, if, under the circumstances, the step 
taken was necessary, proper or prudent. In 
Eaihur Si7igh v. Boop Stngh (9), it was held 
that even without actual pressure upon the 
minor’s estate, an act of the guardian which 
at the time of the alienation appeared on 
the reasonable grounds to be dictated by pru« 
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deuce and for the minor’s benedi is binding 
on the minor. In Tejpii v, Oanga (10), the 
learned Judges sayi—“We think that the 
preponderance of authority is in favour of the 
proposition that a Hindu mother as the 
natural guardian of her minor son has 
a right to deal with and dispose of her minor 
son’s estate for his benefit”. It will be seen 
that the learned Judges say nothing about 
“pressure” and do not use the phrase neces* 
sity’ or ‘legal necessity’ which vague phrase 
has been interpreted in various ways in 
different decisions. In Suhba Reddy v. 
Kotamma (11),Davies and SankaranNair, JJ., 
held that where a guardian has acted in the 
interests of the minors after consideration 
of the circumstances then in existence, his 
act, was binding on the minora, though it 
was afterwards found that the act was 
really injurious to the minors (as the minors 
got only 4 acres through the said guardian’s 
act while they were really entitled, as after¬ 
wards found, to 7 acres of land). This case 
shows that where a guardian acts according 
to his best lights for the minor’s benefit and 
his act was what an ordinary man of prudence 
would do where hia own property was 
coDceroed, such act is binding on the minor. 
In the case in Aninachala Reddi v. Chidam- 
6 ara i?edd|/(7), it was held that alienations 
made in part for the purpose of discharging 
the liability incurred by the father of the 
minor and in part in connection with litigation 
in which the question of the validity of the 
minor’s adoption was involved, was binding 
on the minor if there was nothing to suggest 
that in making the alienation, even though 
the alienees were her relations, the minor’s 
mother was acting otherwise than in the 
interest of the minor’s estate. I think the 

only safe and convenient rule is (a) that if 

the guardian of a Hindu minor alienates the 
minor’s property because he considers it, 
after weighing all the then existing circum¬ 
stances, to be in the best interests of the 
minor to make that alienation, the minor is 
clearly bound by that act of alienation, (6) 
that even if the guardian acted wrongly, 
the alienee is protected if he acts in good 
faith after making due inquiry and if 
be is satisfied on the representations, of the 
guardian and on his own independent inquiry 
that the guardian’s act appears then to be 

(10) 25 A. 59. 

(11) 14 M. L. J. 442. 


clearly for the minor’s benefit. I think that 
any comparison between the powers of a 
natural guardian and of a guardian to whom 
the Guardians and Wards Act applies, as was 
done in the case of Muthu Suhbioh Ohettinr v. 
Rungiah Ootinden (2), is of very litcle utility 
in deciding as to the powers of a natural 
guardian under the Hindu Law. The Legisla¬ 
ture is not bound to follow the common law 
and can give powers and impose restrictions 
on certain kinds of guardians according to 
pleasure. In the present ease, I understand 
both Courts to find that the alienee (the 6th 
defendant) &oted bona fide and that he did 
not want to make any profit at the expense of 
the minor in obtaining the alienation of 18S9 
from the minor’s mother acting as the 
minor’s guardian. Though uo specific issue 
as to the alienee’s good faith and the inqui¬ 
ries made by him was raised in the suit, the 
first issue is generally worded as to the bind¬ 
ing character of the alienation on plaintiff 
and the cross-examination of the 6bh defend¬ 
ant (defendant’s witness No. 15) by the 
plaintiff’s Vakil was directed to the question 
whether 6kh defendant did make proper 
inquirie.s as to the debts due by the minor’s 
deceased father and as to whether there was 
pressure upon the estate and so on.. The 
plaintiff was, therefore, not taken by surprise 
and I do not think it necessary that specific 
Issue should now be raised on the question of 
the alienee’s good faith or that an opportuni¬ 
ty should be given to the parties to adduce 
farther evidence in this cass. I am also 
clear on the evidence that (as found by 
both Courts) the plaintiff’s mother, after con- 
salting her husband’s relations and friends, 
considered it the most prudent coarse and 
for the clear benefit of the minor to make 
the sale of the property to the 6th defendant, 
who offered the highest price then available 
for it. I might state that the learned Sub¬ 
ordinate Judge was not justified in his find¬ 
ings on three questions of fact, bis findings 
being at variance with those come to by the 
learned Munsif. The Subordinate Judge 
held that a debt of only Rs. 4,000 remained 
due on the date of the plaintiff’s father’s 
death whereas plaintiff’s own 16th witness 
admitted the existence of a debt of Rs. 7,000 
at the father’s death. The Subordinate Judge 
also ignored the documents Exhibits 1 and 
It which show the existence of debts to the 
extent of about Rs. 3,500 in addition to the 
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Rs. 4,000 due under Exhibits III, V,VI,Vlir, 
IX and X. I he learned Subordinate Judge 
also disbelioTed the genainenessof documents 
Exhibits XI and XIII, while even the plain¬ 
tiff in the ground of appeal before him (see 
ground 8) did not deny the genuinenessof those 
Exhibits but only stated that they should not 
have been admitted in evidence as they were 
produced too late and that importance should 
not have been attached to them. On the 
question of pressure by creditors also, the 
Subordinate Judge ignored the fact that 
some properties had already been sold to 
discharge debts and erred in differing from 
the Mnnsif by brushing aside the circum¬ 
stantial evidence indicating the pressure of 
creditors on the guardian and in practically 
requiring direct evidence to be given by the 
creditors themselves of such pressure after 
the lapse of twenty years. In the result, I 
agree that this second appeal should be dis¬ 
missed with costs, and the memorandum of 
objections, put in by the respondents Nos. 1, 
3, 4, 5, 6, and 10 in respect of the costs dis¬ 
allowed by the Subordinate Judge, must be 
allowed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Secokd Civil Appeal No. 265-B of 1911. 

July 26, 19 a2. 

Fresenti —Mr. Stanyon, A. J. C. 

AGTARAM— Appellant 
versus 

DEORAO—Respondent. 

Bcrar Land Revenue Code (Act of 1896), ss. 206 to 
209,211^(1)— Pre’Cmption—^Decree jor foreclosure against 
mortgagor’s representative—Representative also co- 
occupant —Subscguetil suii for pre-emption. 

Ihe right of pre-emption arising in respect of a 
mortgage under the Berar Land Kerenue Code is 
quite independent of any obligation to redeem the 
mortgage which may fall on the pre-emptor as a re¬ 
presentative of the mortgagor. 

A. owned a certain survey number. He pai'titioncd 
the field equally between his two sons, B. and C., 
reserving no share for himself. Subsequently, A. 
and B. mortgaged the half share of B. to D., who 
sued A. and B. for foreclosure of the mortgage. 
A decree nisi was passed in the usual form. Before 
it became absolute, A. died, and C, was brought on 
the record in his place. No redemption took place, 
and the decree for foreclosure was made absolute! 


0., thereupon, sued to enforce his right of pre- 
enjption under the Berar Land Revenue Code: 

Held, that the decree for foreclosure was no bar to 
the suit for pre-emption by C. 

Appeal against the decree of the District 
Judge, East Berar, Amraoti, dated the 27th 
June 1911, reversing that of the Subordinate 
Judge, Morsi, dated the 9th July 1909. 

Dr. H, S. Gour and Mr. M. B. Kinkhede, 
for the Appellant. 

Mr. J. Milra, for the Respondeut, 

JUDGMENT.—It is necessary to state the 
facts as found by the lower Appellate Court. 
One Raibhan had two sons, Sitaram and 
Deorao, and the family once jointly owned 
Survey Nos. 1 and 8 in a village called Simora, 
in the Morsi Taluq of the Amraoti District 
in Berar. Some 12 years before the suit, 
out of which this appeal has arisen, Raibhan 
partitioned the two fields equally between 
his two sons, re.serviug no share for himself. 
Thereafter Raibhan and Sitaram executed 
a mortgage of the half share of Sitaram 
in favour of the present defendant Agyararn. 
A suit was brought bo enforce this mortgage 
by foreclosure. It was expressly held in that 
suit that Sitarara’s brother Deorao, the present 
plaintiff, had no present interest in the mort¬ 
gaged half share. A decree for Rs. 7,192-13-3 
was passed against the mortgagors, in the 
usual form of a foreclosure decree nisi. Before 
it was made absolute, Raibhan died, and, 
though he had no interest in the mortgaged 
half share, and was wrongly retained on the 
record as a defendant and judgment-debtor, 
the error was perpetuated by substibnbing 
Deorao for him as his legal representative. 
No redemption took place, and the decree 
for foreclosure was made absolute. There¬ 
upon, Deorao lodged the present suit to enforce 
his right of pre-emption nnder the Berar Land 
Revenue Code. It was pleaded, inter alia^ that 
plaintiff had lost the right to pre-emption 
owing to his failure to exercise it by redeem¬ 
ing the mortgage decree before it was made 
absolute. This plea succeeded in the first 
Court, which dismissed the suit on that 
ground. The lower Appellate Court, however, 
reversed that decision, and has given the 
plaintiff a decree for pre-emption. Hence 
this second appeal by the defendant. The 
lower Appellate Court has held that the 
right to pre-emption did not arise till after 
the foreclosure decree had been made 
absolute, and this proposition is contested 
before me. 
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X am bound to say that the provisions as 
to pre-emption contained in the Berar Land 
Revenue Code, lb96. are extremely am- 
bjffuous in places, and it is not easy to answer 
the question raised in this appeal. Section 
205 states that the right to pre-empt arises 
vsrhen the interest of the oo-occupant is 
transferred by sale, foreclosure of mort¬ 
gage, or relinquishment in favour of a 
specified person for valuable consideration. 

It seems to me to be a misaomer to 
describe as pre emption, a right to cancel 
a transfer already made and compel another 
transfer in favour of the so-called pre-emptor. 
Sections 206 to 209, which lay down the 

procedure to be followed by the holders, and 
intending purchasers and ^ mortgagors, o 
shares subject to pre emption, contemplate 
?rur pie emption, namely, that before any 

other transfer is completed, the pre emptor 

shall be given his option: and in case of an 
impending transfer by foreclosure, P"®' 

emptor practically exercises the r'^ht of 

redemption for his own bene tib. 
that is made the bed-rock of the case ^or the 
appellant before me. It is urged that the 
plaintiff, as pre-emptor, received 
the mortgage by being made a tc ^ 

mortgage suit before foreclosure absolnte^ 
that he thus had an opportunity of satisfying 
his right of pre-emption by way of section 

208 (1) of the Berar Code, and that, having 

abstained from availing himself of his 
option, the decree absolute now restrains 
him from reviving that option. It seems to 
mT however, that this contention overlooks 
the provisions ot section 211 of the said 
Code It cannot be disputed that due notice, 

by section 206, was not given 

to th- plaintiff. It is also clear from clause 

(d) of section 211 that, if a pre emptor 
Lds the mortgage-debt in excess of the 

fatWe faagment.debto" ia the mortgage 

■f could not have claimed to redeem iov 
suit, couia n section 2ll, 

nrml tfmakrthVright to bring a 
prremptioa suit <taite iudependent of any 


duty of redemption, qui. representative of the 

mortgagor. , 

For these reasons, I am not prepared to 

hold that the view taken by the lower 
Appellate Court is wrong. I, therefore, dis¬ 
miss this appeal with costs 

Appeal dismissed. 


MADRAS HIGPx COURT. 

Appeal against Order No 203 op 1911. 

October 16, 1912. 

Present: _Mr. Justice Suudara Aiyar and 

Mr. Justice Sadasiva Aiyar. 
DHARANI MUDALI— Appellant 

versus 

MEENAMBA BAl AMMANI— Res¬ 
pondent. 

Civil Procedure Code (Act V of 1903), s. 146, 0. XX.lt 
10 — of decree—Limitation Execution of 
decree—Petition by transferee decree-holder to enter 

up satisfaction. . 

A transferee decree-holder may put in a petition 

to enter up satisfaction of a whole or a part of a 
decree without puttinglin an application for execution. 
There is no necessity, according to the Code, tor the 
assignee getting any previous order recognising his 

assignment before doing so. 

It is open to a decree-holder to certuy satisfaction 

of a decree at any time. ^ i 'i.! 

The date of assignment has noblimg to do with 
the question of limitation applicable to execution of 

^^A^transferee decree-holder is not precluded from 
receiving payment from the judgment-debtor of the 
amount due under the decree by the mere fact that 
he had not paid some portion of the consideration 

to his transferor. 

Appeal against the order of the Court of 
the Subordinate Judge of Tanjore, dated 
30bh March 1911, in B. A. No. 447 of 1910, 

in 0. S. No. 30 of 1902. 

Messrs. L. A. Qovindaraghava Aiyar and 
(3. S. Bamackandra Aiyar^ for the Appel¬ 
lant. 

Mr. T. B. Bamackandra Aiyar, for the 
Respondent. 

JUDGMENT.—'VVo shall deal with each 
of the objections to the application put in 
by the transferee decree-holder separately. 
The first point raised is that the assignee’s 
right to execute the decoee is res judicata 
by the orders, Exhibits G, H, la and Ila. 
We are of opinion that what was decided 


618 


INDIAN CASES. 


[1912 


DHARANI JJUEALT V. MEENAWBA BAI. 

in every one of these orders was no more than 
that so long as an attachment on the decree 
sought to be executed subsisted, the 
assignee could not execute the decree. It 
is conceded that there was no subsisting 
attachment on the date of the present 
application except the attachment by 
Nilakanta Iyer. We are of opinion that 
Nilakanta Iyer’s attachment had also ceased 
to subsist. He put in a petition to the 
Court abandoning the attachment. Any 
application, therefore, to execute the decree 
would not be barred by the rule of res 
;ju(Ucata. 

The most important objection argued is 
that the pre.sent application by the assignee 
18 not maintainable because it does not 
come within the purview of Order XXI, 
rule 16, which lays d)wn that an 
assignee of a decree in writing may apply 
for execution and the Court may allow" 
execution under the same rules and subject 
to the same conditions as a decree*bolder 
may execute. The application in the 
present case by the assignee slates that the 
amount due under the decree had been dis¬ 
charged by the Bale by the judgment-debtors 
to (he assignee of the mortgaged property 
(the decree being one on a mortgage) and 
asks the Court that satisfaction may be 
entered in respect of the whole decree, or 
of a portion in case it should be found that 
there is any valid objection to complete 
satisfaction being entered. The contention 
is that there is no provision in any section 
or rule contained in the Civil Procedure 
Code entitling the assignee to put in such 
an application. There is no reason why 
section 146 of the Civil Procedure Code should 
not bo applicable to a petition put in by 
the assignee of a decree. A decree-holder 
may, undoubtedly, apply for recording 
satisfaction of the decree without putting in 
an application for execution. It stands to 
reason that his representative, the assignee, 
should also be entitled to do so. There is 
DO necessity according to the Code for the 
assignee getting any previous order recogniz¬ 
ing his assignment or his right to execute 
the decree before actually applying for 
execution or putting in ' a petition for 
recording satisfaction. We should certainly 
be prepared to bold, even apart from, 
section 146, that' an assignee of a decree 
would be entitled to maintain an applica* 


tion of the kind in question in the absence 
of any provision preventing him from doing 
so. 

In Ramachandra Aiynr v. Suhraminya 
Ohettiar (l), which has been referred -to on 
behalf of the appellant, Bhashyam Iyengar, 
J., says that the ouly application that a 
decree-hclder can put in, is for execution of 
the decree under section 232, Civil Procedure 
Code. The question in that case was 
whether an assignee of a decree could put 
in an application merely for getting his 
a.s3ignment recognised. The observation of 
the learned Judge was that no petition for 
such a purpose alone is provided for in the 
Code. A proceeding of that sort is quite 
supeifluous as an assignee could apply for 
execution without such preliminary step. 
The learned Judge cannot be understood to 
have stated that there is no application that 
an assignee could put in except for execu¬ 
tion. Any other application open to a 
decree-holder is equally open to his assignee. 
This contention must, therefore, be dis¬ 
allowed. 

The next contention is that the execution 
of the decree is barred by limitation. This 
argument is based solely on the ground that 
the assignment to the petitioner was in 
January 1906, more than three years before 
his present application which was in February 
1910. The argument is entirely unsupport- 
able. The date of the assignment has 
nothing to do with the question of limitation 
applicable to the execution of a decree. 
The various starting points determining the 
question of limitation are laid down in 
Article 182 of the Schedule to the Limita- 
tiou Act, Apart from this, the present 
application is not one for execution. It is 
open to a decree-holder to certify satisfaction 
of the decree at anytime. 

It is then contended that the finding of 
the Subordinate Judge that the considera¬ 
tion for the assignment has been fully, 
satisfied by the petitioner is not cozreot. 
We consider it unnecessary to go into this 
question inasmuch as even if some portion 
of the consideration has not been paid, that 
would not make the assignment itself 
incomplete, or prevent the assignee from 
receiving payment from the judgment-debtor 
of the amount due under the decree. 

(1) 14 M. L. J. 393. 
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It is perhaps necessary to refer to a 
farther contention that the Saberdinate 
Judge disallowed evidence to he gone into 
relating to two matters, viz., (U that tlie 
petitioner was only a benamidar lor one 
Scindia, and (2) that there was a condition 
precedent agreed upon between the parties 
before the assignment could come into 
operation. Neither of these questions was 
dehnitely raised in the objection statement 
of the appellant in answer to the petitioner s 
application. The Subordinate Judge was not 
wrong in disallowing evidence to be given 
on those questions. We dismiss the appeal 

with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision PeTinoN No. dl3 of 1911. 

November 6, 1912. 

Fresent:S\r Ralph Benson, Kt., Judge. 

and Mr. Justice Sundaia Aiyar. 
VELATUDAM PiLUAI-Plaintiff— 

Pbtitionek 

versus 

VAITHYAI.INGAM PlLI^AI and anOthbb 

„ do^r-Hou. fa,Keeps debt alive against anieersal 

sought to be made liable as a 

o JvS do^nee on a f-"Se^ tb 

and the bar of lioiitafcioo: 

’'Held hat the Lbt las kept alive agaiost the 

d„rV - irmtti ^ ^tre-uives that 

•g.-.r ga-K 

ras-r sr?-:-':, 


Mr. T. Rnmasawnmi Iyer, for Mr. i’. 
Yenkatrama Sastrinr, for the Petitioner. 

Mr. S. Muthia Mudaliar, for the Respond¬ 
ent. . , . 

JUDGMENT.—The petitioner m this 

Court instituted a Small Cau.se suit in the 
Subordinate Judge’s Court of ICumbakonara 
for tho recovery of the amount due to him 
on a promissory-note executed by the 1st 
defendant on the 2/nd June 1902. The 2rid 
defendant was also sought to be made liable 
for the debt under section 12S of the Transfer 
of Property Act as a universal donee, she 
having received in gift from the Ist defend¬ 
ant under an instrument, dated the 29tii 
November 1903, a house which was the only 
property possessed by the latter. The 2Qd 
defendant pleaded that as against her, the 
suit was barred by limitation and that the 
payments made by the Ist defendant, 
subsequent to the deed of gift and relied on 
as saving the suit from limitation, could not 
keep the debt alive against her. This plea 
was upheld by the lower Court. It is 
contended before us that this view is wrong. 
We are of opinion that the contention 
must succeed. According to section 20 of 
the Limitation Act, “where the interest 
on a debt or legacy is before the ex¬ 
piration of the prescribed period, paid as 
such by the person liable to pay the debt or 

legacy .afresh period of limitation 

shall be computed from the time when the 
payment was made.” The section requires 
that the payer should be one liable to pay the 
debt and provides that the result of the 
payment would bo to give the creditor a 
fresh period of limitation from the date of the 
payment. It does not restrict the benefit ac¬ 
cruing to the creditor with respect to his debt 
to his remedy against the payer alone. Accord¬ 
ing to the language of the section, the debt 
being kept alive, the result must be to make it 
enforceable against any one liable for it. In 
Krishna Ghan ira Saha v. Bhairab Ohandra 
Saha (1), Maclean, C. J., and Mitter, J., held 
that a payment mtde by a mortgagor and 
an acknowledgment by him after the sale of 
a portion of the mortgaged property 
would give the inortgagea a fresh period of 
limitation nob only against the mortgagor 
but also the purchaser. The learned Chief 
Justice observed: In our opinion, having 


(1) 32 G. 10 7; 9 C, W. N. 868. 
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regard to the language of the section, we do 
DOt think the action is barred as against 
property No 3.” We may add that the principle 
to be deduced from the case of Maria Chinn~ 
eyyv. Eyre Evans (2), is applicable to the 
present case, namely, that “a mortgagee 
cannot, by the act of the parties entitled only 
to the equity of lederoption, be deprived of 
his right to resort to any estate comprised in 
his mortgage so long as he has not released 
or given it up and sc long as that mortgage 
is legally kept alive.” The learned Judge 
•was of opinion that section 21 was not applic¬ 
able to the case. In Eomi Lai v. 

Eoshan Duley (3), the same view was taken 
by Maclean, C.J., and Holmwcod, J.; Netvbould 
v. Smith (I)), vshich was relied on in support 
of the purchaser was not followed. The 
learned Chief Justice observed that the case 
should not be followed in construing the 
words of section 20 of the Indian Limitation 
Act. In lioddam v. MorUy (5), it was held 
that the expression “party liable” includes 
any person or persons against whom an 
action on the debt could be brought whether 
liable originally or as representing or taking 
the estate, real or personal, of the obligor. In 
Howard v. Lighifoot (6), the question arose 
whether payment of interest by the specific 
devisee of part of a testator’s real estate, which 
was subject to a mortgage created by the 
testator, was sufficient to keep the mortgagee’s 
right of action alive against the specific 
devisees of other parts of the real estate which 
were not subject to the mortgage. The 
Court of Appeal held that it was sufficient. 
The question was considered at great length 
and the principle enunciated in Eoddam v. 
Morley (5) was followed. Vaughan Williams, 
L.J., observed: “I think that in principle the 
decision in lioddam v. Morley (5) involves 
this: that payment made by a person, who is 
not a stranger to the transaction in interest, 
binds those who are interested in the payment 
to the extent of preventing the statute 
running.” Farwell, b. J., said : ''Roddam 
V. MorUy (5) appears to me to rest upon the 
joint liability of a number of persons standing 

(2) 11 H. L. C. 115; 10 Jur. (n. a.) 855: 11 L. T. 
68i 13 W, 11. 20; 4 N. K. 520. 

(3) 33C.1278;11C. W. N. 107, 

(4) 33 Ch. D. 127. 

(5) 1 Dc. G. & J. Ij 26 L. Ch, 438; 3 Jur. (n s 1 
449; 5 W. 11. 510. 

(6) (1907) 1 Ch. 330} 76 LJ. Ch. 316; 96 L. T. 306. 


in equal peril of suit and who all benefit by the 
discharge of all or any part of such liability.” 
It is unnecessary for us to discuss the question 
at length after the full exposition of that 
principle in the last case. Reliance is 
placed for the respondent on section 21, which 
lays down that payment or acknowledgment 
made by one of several joint contractors, 
partners, executors or mortgagees shall not 
be available to prevent the statute running 
against any others of them. The present case 
does not come within this rule. It stands to 
reason that where several persons render 
themselves liable under one contract, an act 
done by any one of them alone should not 
render the others liable. But the 2nd 
defendant in this case derived her right from 
the 1st defendant and is in privity with him. 
The act of the 1st defendant may, therefore, 
be well held to bind her. See section 19, which 
provides (hat an acknowledgment is sufficient, 
if made, by a person through whom the person 
charged has derived his right. The respond¬ 
ent argues that a part payment, or acknow¬ 
ledgment is taken as evidence of a fresh pro¬ 
mise to pay and should not, therefore, operate 
except against the person making the 
part payment or acknowledgment; but the 
Indian Statutes of Limitation have never 
proceeded on any such interpretation of the 
effect of a payment or acknowledgment and 
although Hie implication of a promise was 
the basis of the extension of the period of 
limitation in England under 21 Jac. I, 0. 16, 
it is not so under 3 and 4 Will. IV, G. 42 and 
under the later statutes, according to which a 
part payment or acknowledgment is a 
withdrawal, by virtue of the statute, of the 
abrogation of the remedy and leaves the 
old debt still recoverable at law. See 
Howard v. Lightfoot (6) per Farwell, J. 
It is also argued that where there are 
several persons liable to pay a debt, the 
expression the person liable to pay the debt” 
in section 20 must be construed as meaning all 
the persons liable to pay, the singular being 
taken to include the plural. This contention 
is obviously unteirable as the result of such a 
construction would be to make the acknow¬ 
ledgment by one of several debtors alone 'use¬ 
less even as against himself. The respondent’s 
Vakil has referred to Qopal Haji v. Qopal 
bm Sonu (7), where Jenkins, C. J. and Ashton, 

(7) 28 B. 248; 6 Bom. L.!R. 1020. 
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J., held t.bafc part payment of a debt by a 
principal debtor would not prevent limitation 
runnin^r against the surety. In that case, 
both the principal and the surety seem to 
have agreed to pay by the same contract. It 
may be that they were regarded as joint 
contractors. Jenkins, O.J., observed that the 
principal’s debt was distinct from that oP the 
surety and that the principal was not the 
person liable to pay the debt of the surety. 
The decision is hardly in accordance with 
Allison V. Frisby (S), although the learned 
Judge has observed that that case turned on a 
statute and considerations which have no place 
here. Abdur Rahim, J., followed Qoptd Da}i 
V. Gopil bin Sonu (7) in Sami Atyangar alias 
STinivasu Faraihachaii'jr v. Laxim alias 
Fchammal (9), but the learned Judge ob¬ 
served;—*‘The respondent’s Pleader has not 
attempted to argue that the exposition 
of the law in that case is not correct.” 
The case before ns is not one of principal 
and surety and is not governed by the 
above rulings. Justice requires that a 
person, who has received all the property of 
another without, it may be, the knowledge of 
his creditors should not be at liberty to 
plead the Statute of Limitation against them, 
whereas the donor has kept the debts alive 
by part-payment or acknowledgment which 
may have been made even before the gift. In 
the result, we modify the decree ofjthe Sub¬ 
ordinate Judge by awarding the plaintiff the 
anaounb claimed and costs against the 2nd 
defendant also to the extent of the property 
received by her from Ist defendant. 

The respondent will pay his petitioner’s 


costs of this petition. 

Decree modified. 

(8) 43 Ch. D. 108i 59 L. J. Ch. 94; 6L b. T. 632; 

38 W. ll. 65. , « « 

(9; 21 M. L. J. 455; 9 il. L. T. 263; 9 Ind. Caa. 8. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

OiviD Revision Petition No, 35 of 1912. 

Angust 26, i912. 

Present’. —Mr. Drake-Brockman, J. 0. 
GANESHLAL— Applicant 

versus 

DHONDiBA—N un-Apilicant. 

(Jentred Provinces Coart oj Wards Act (XX/ro/1899), 


ss. 10,12,20, 27— pending nf/ainst <lefcn>hint — 
Dirafk of defendant—Rciir^^if^atniive lonrd of Court — 
Gontiiiiinncc of suit—Civil Procedure Code (Act V 
of 190S),(;. XXiPrr. 1, 4i—Interpretation of sfalufes 

_ Statute imposing restrictinns —SuporJluifij. 

Section 12 of the Central Provinces Court of 
Wards Act has no appliontion to a claim alroa.iy 
snbinitbod to the arbitrament of a Civil Court before 
publication of a notilication nnrlor section 10 and 
still awaiting tho Court’s adjudication on the o.xpiry 
of six months from the date of tliat publication. 

Section 26 cf tho Act does not apply to a suit 
already lilod against the predocossor-iii-title of a 
Govornmont ward and continued against tho ward as 
legal repro.s.ontative of the original defendant in 
accordance with Order XXII, rnlo 4, Civil Procedure 
Code. 

Statutes imposing restrictions upon the subject’s 
right of suit should bo construed strictly and such 
restrictions should not bo extended beyond what tho 
words used actually cover. 

Thoro is always a presumption against superfluity 
in a statute- 

A restricted sense is the right one to give to 
words which cut down existing remedies. 

Tho jurisdiction of a Civil Court is not to bo 
construed as excluded in any c-ise beyond the clearly 
expressed will of the Legislature. 

Revision against the deer-e of the Judge, 
Small Cause Court, Nagpur, dated the 
7th October 1911. 

Mr. 5. R. Pandit, for the Applicant. 

Mr. M. K. Panlhye, for the Non-Applicant. 
JUDGMENT.—The applicant’s suit to re¬ 
cover money and the value of grain advanced 
by him with interest thereon has been dis¬ 
missed by the Small Cause Court, Nagpur, 
under the following circumstances. 

The suit vvas filed on the 14th Decembap 
1910, againstthealleged b:)rrower Ramehandca 
Rao, commonly known as Moti Baba. The 
first hearing was 6xed for the 2od March 1911, 
and the case was actually taken up the next 
day, the 2Qd being a holiday. Hamchandra 
Rao had died on the 20ch February 1911. 
After two adjournments given to enable the 
plaintiff to apply under rule 4, Order XXII, 
Civil Procedure Code, he moved the Court on 
the 24th April to cause the minor son of the 
deceased to be made a parly with his mother 
Gunia Bai as guardian ad litem. The Court 
granted this application and ordered notices to 
issue to the son Dhondibaand to Gunia Bai. 
At the next hearing, it was disoovered that 
the Court of Wards had assumed superintend- 
enoe of the minor’s property on the 23th 
February 1911. The Court of Wards was 
accordingly served with a notice under rule 3, 
Order XXAII, Civil Procedure Code, aiidap. 
peared by agent on the 16th September 1911^ 
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The plaintiff was then ordered to famish the 
Court of Wards with a copy of the plaint and 

the hearing was adjoarned to the 30:h Sep- 

tember. On the 7th October, after hearing 
arguments, the Court dismissed the suit ou 
two grounds ( 1 ) that notice had not been 

given to the Court o£ Wards as 
section 26, Central ProTinces Court of Wards 
Act 1899 (2) that the claim must be deemed 
under section Id ( 2 ) ibid, to have been duly 
discharged. It should he stated here that 
the notice to claimants prescribed by section 
12 (1) of the said Act was published on the 

27bh March 1911. , 

It is now urged od behalf of the plaintiii 

that of the two sections relied on by the Small 

Cause Court, No. 26 has no application 

whatever. This is conceded by the learned 

Pleader who represents the Court of Wards 

and is suificiently obvious from the terms of 

the section, the very proviso to which imposes 

an important restriction cn its operation 

The suit was filed before the Court of 

Wards assumed seperintendence of the 

property left by the original defendant 

and could not abate by reason of the 

original defendant’s death, inasmuch as 

the right to sue survived: see rule 1, Order 

XJill, Civil Procedure Code. Under rule 4-, 

Order XXII, the Court was bound to make 
the legal representative of the deceased 
a party and to proceed with the suit, 
while section 27, Court of Wards Act, 
made it equally essential to name the 
Court of Wards as the minor’s guardian ad 
litem. In these circumstances, it would require 
the clearest and most unequivocal language 
to justify a Court in applying to a suit already 
filed against the predecesaor-in-title of a 
G-overnment ward the provisions of section 
26, Court of Wards Act. In the words of 
Parran, 0. J., in Eanchod Haribhai v. Secretaru 
of State jor statutes imposing restric¬ 

tions upon the subject’s right of suit should 
be construed strictly aud such restrictions 
should not be extended beyond what the 
words used actually cover. The same principle 
should, in my opinion, be applied to the right 
of continuing a suit already in progress. 

For similar reasons, 1 bold that section 12, 
Court of Wards Act, has no application to a 


notification under section 10 ibid, and .still 
awaiting the Conrl’s adjudication on the 
expiry of six months from the date of that 
publication. The effect of construing the 
former section as the lower Court has done 
would be to make a debt irrecoverable, 
although the Civil Court had not decided the 
suit in which its recovery was sought. Such a 
cutting down of the plaintiff’s remedy by suit 
and ouster of the jurisdiction of aCourt already 
seised of a matter cannot readily be assumed 
to have been intended by the Legislature, 

A restricted sense is the right one to give to 
words which cut down existing remedies and 
the jurisdiction of the Civil Court is not to 
be cunstrued as excluded in any case^ beyond 
the clearly expressed will of the Legislature: 
see Tulsidas v. Virhasapa (2) and Great 
Indian Pe7iinsular Railway Company v. 
Amraoti Municipality (3). So in frosonno 
Ooo»nfir V. Koylash Ohunder (4), Sir Barnes 
Peacock, C. J., said :— 

“An act by which the jurisdiction of the 
ordinary Courts of Judicature is taken away 
must be construed strictly. The jurisdiction 
of the ordinary Courts of Judicature is not 
to be taken away by putting a construction 
upon an Act of the Legislature which does 
not clearly say that it was the intention of 
the Legislature to deprive such Courts of 
their jurisdiction.” In support of this 
view, I may refer to section 31 ( 2 ), 
Punjab Court of Wards Act, 1903, which 

provides as follows :— 

“On the publication of a notice under 

section 26, all suits and all proceedings in 
execution of any decree against a ward or as 
affecting any property under the superintend¬ 
ence of the Court of Wards then pending 
in any Civil Court shall be stayed until the 
plaintiff or the decree-holder files a certificate 
that the claim has been notified in accordance 
with section 26.” Section 26, Punjab Court 
of Wards Act, corresponds closely with sub¬ 
section ( 1 ) and the proviso to sub-section ( 2 ) 
of section 12 in the Central Provinces Act, 
while the rest of sub-section ( 2 ) in section 
12 of the latter Act finds a counterpart in 
section 29 of the Punjab Act. There is 
always a presumption against super- 


claim already submitted to the arbitrament ^ 2 ) 4 624 at p. 628. 

of a Civil Court before publication of a ( 3 ) 8 N. L. R. 107 at p. 11 - 2 } 16 Ind. Cas. 4«. 

(4) 8 W. R. 428 at p. 436; B. L. R. Sap. Vol. 769} 
2 Jnd, Jur. (n. b.) 327- 



(1) 22 B. 583 at p. 588. 
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fluit.y in a atatato: aee Dunohir Das v. 
Gokal Ohimi (5). If tlien aeocinii 31 (2). 
Punjab Court of Warda Act, is iiot_ inaignih- 
cant, the suit oonlemplatod therein would, 
iu the absence of that provision, have to 
proceed in accordance with law, being 
unaffected by the publication of a notice 

celling for claims. 

Moreover, there is in this case a special 
reason for declining to allow the Coarl of 
Wards to take shelter behind such an 
arbitrary provision as that in section 12 (2) 
of the Central Provinces Act, A copy of 
the plaint must have been delivered to ^*9 
agent on or within a few days of the 16th 
September 1911, and the period of six months 
prescribed in the notice published on the 
27th March 1911 did nob expire till the 27th 
September following. The plaint furnished 
the Court of Wards with all necessary 
particulars of the plaintiff’s claim and the 
documents relied on to support it were open 
to inspection under this Court's Civil Oircu- 

lar No, 111-7 along wii-h the rest of the 

record in the suit. ^ • 

The decree of the Small Cause Court is 

set aside and the case is remanded to that 

Court with a direction to try it on the merits. 

Costs in this Court will be paid by the non- 

applicant (defendant;. I allow Rs. 10 as 

Pleader’s fee. Other costs already incurred 

will be costs in the cause. 

Case remanded, 

(6) 7 A. 79 abp. 82. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 846 op 1908. 

October 8, 1912. 

Present :—Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
VBBRARATAN styled AND JAN VALIYA 
rajah op PUDIAKOVILAGAM and 
OTHE R8—Appel lanxs 
versus 

PARASAL GOPAL MBNON and another 

—Respondents. 

' Lease—Claim for rent—Advance of kattakonam to 
lessor by le>,bee - Assignment by lessor ot his reversion 
—Kattakonam, whether can he set-off—Assignor or 

assignee liable for kabtakanom. ^ ^ , 

On the eaeoabion of a lease deed, the lessee ad¬ 
vanced a certain earn as Jcattakanom to the lessor, 
whereby the interest dae on the latter was to be 


doihiotod from tho rout duo every year and tlio 
priuoi|nvl umoimt of tlicj hitfakonain was ro-payablo at 
tlio termination of tho lease, wliicli was a lease from 
your to year. Soon after tho louse, the lessor assigned 
ilia rovorsioii to a thiril party. 'J’iio lessor tln.Ti sued 
for rent: 

Held, (1) tlmt tho lessee could nob set off tho 
hitUikanom ns against plaintiff’s claim; 

(2) that tho tenant was entitled to proceed 
for his kiiltakanoni against either assignor or assignee 
and; 

(;i) that in the absence of a special agreoment, 
tho right to enforce the hittakanom did nob accrue 
due on tho date of tlio assignmentj bub on tho 
termination of tho tenancy. 

Second appeal against the decree of the 
Subordinate Judge of Palghat, in A S. No. 
740 of 1907, preferred against that of the 
District Munsif of Alatur, iu 0. S. No. 156 
of 1906. 

The Hon’ble Mr. J. L. Rosario, and Mr. 
0-. V. Aainthakrishna Iye-\ for the Appel¬ 
lants. 

Messrs. T. B, Uainachtndra Aiyar and V 
Hyni N'ambiy ir, ior the Respondents. 

JUDGMENT.—The plaintiff sues for rent 
due on a lease executed to him by the 
defendant. Sometime after the lease, he 
assigned his reversion to a third party. The 
defendant had advanced kaitikanom to the 
plaintiff. It has been found by the lower 
Courts that when an advance of this nature 
is made by a tenant, the interest due on the 
amount every jear is deducted from tho 
amount due for the year and the principal 
amount of the kattakanom is re-payable at 
the termination of the lease. Although the 
original lease was only for one year, it is 
not denied that the defendant, on the 
termination of the year, became a tenant 
from year to year. The tenancy has not 
been put an end to. Prima facie, therefore, the 
defendant would nob be entitled to claim 
his kattakanom at present or set off the 
amount of it against the amount claimed 
by the plaintiff for two years. The District 
Munsif did not permit him to make the set 
off, bub the Subordinate Judge has allowed 
him to do so. It appears that the assignee 
has reason to anticipate difficulties with 
respect to the adjustment of this kattakanom 
reserved in bis bauds iu the settlement of 
accounts between him and the assignor’s 
family with respect to the consideration due 
for the assignment, and that, for that reason, 
the tenant is disinclined to enforce his claim 
to the kattakanom against the assignee and 
would prefer to enforce it against the 
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assignor himself. He, no doubfc, has the 
option to decide whether he would proceed 
against the assignor or assignee, bat this 
does not affect the question, when re-payment 
is dae to the defendant of the kattakanom 
amount. It was not alleged by the defend¬ 
ant that there was any special agreement 
in the case making tlie kattakanom, re-payable 
if the lessor made an assignment of his 
reversionaiy right; and no authority has 
been cited in support of the argument that, 
if the tenant chooses to proceed against the 
assignor himself instead of against the 
assignee, the right to re-payraent would 
accrue when the assignment is made. We 
must, therefore, set aside the Sub Judge’s 
decree. The plaintiff would be entitled to 
recover the rent without deducting the 
kattakanorn amount, but only the interest due 
on it for the two years in question. It is 
also argued by the appellant that the plaintiff 
is entitled to the commutation value of the 
paddy rent due to him as it stood at the 
date of the suit. The plaintiff, as we read 
the plaint, does not seem to have claimed 
payment of paddy in kind. His claim was 
for a sum of money as damages for non¬ 
payment of rent. Whatever doubt there 
may be about the construction of the plaint, 
it is quite clear that when the Munsif gave 
the plaintiff a decree only for damages, he 
did not appeal against it claiming payment 
of paddy instead of money. On the footing 
that the plaintiff was entitled only to 
damages for the defendant’s breach of 
contract, there can be no doubt that the 
damages must be computed as they stood at 
the time of breach of the contract, The 
plaintiff is, therefore, entitled to the value of 
paddy only according to the rate prevalent at 
the end of the years 1080 and 1081 res¬ 
pectively. The amount found by the 
Subordinate Judge is accepted. It is con¬ 
tended by the respondent that the original 
defendant being dead and the lease having 
been taken by him for his own benefit, the 
decree against the present respondents, who 
have been placed on the record as his re¬ 
presentatives, should be only against the 
assets of the deceased Gopala Menon. It 
does not appear from anything in the record, 
whether the lease was taken by him in his 
individual capacity and whether the suit was 
against him only as an individual and not as 
representing the tarwad. If the lease was 


taken by him on behalf of the iarwad, then 
the rent would bs payable out of the tarwad 
property in the hands of the present respond¬ 
ents. The form of the decree may be that 
the defendants should pxy rent out of the 
assets of G-opala Menon in their hands, such 
assets comprising the tarwad property in 
their hands, if the lease was taken by the 
deceased on behalf of the tarwad. The 
parties will pay and receive proportionate 
costs throughout. It i5 unnecessary t) pass 
separate orders on the memorandam of 
objections. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 513 op 1911. 

September 9, 191 i. 

Present: —Mr. Drake-Brockinan, J. G. 

PAG A—Appellant 
versus 

SADASHEO— Respondent. 

Limilation Act (IX of 190SJ, 8.14 —Time requisite 
for obtaining copy—Copy applied by post—Period 
between completion of copy and delivery to applicant 
—Central Provinces Courts Act {[I of 1904), 8. 8 
(1) (c), rules under. 

A decree was passed by a Maasif on 12th May 
1911. On 15th May, defendant applied by post for 
copy of Munsif’s judgment and decree. 

The application did not reach the office till after 
it had closed for the vacation and, consequently, the 
application was treated as received on 16th 
June when the Courts re-opened after vacation. 
The copy was ready on ^’rd July bub it was not 
despatched by post to the defendant, as the latter 
took delivery on 4th July in person. The appeal was 
filed in the District Judge’s Court the same day: 

Held, (1) that the 3rd and 4th July should be 
included as part of the time requisite for obtainiug 
the copy; 

(2) that the appeal was within time. 

Krishna v. Balia, 8 N. L. R. ll; 14 lad. Cas. 403, 
followed. 

Appeal against the decree of the DUtriot 
Judge, Bhandara, dated the 12tb August 
1911, confirming that of the Munsif, Sakoli, 
dated the 12th May 1911. 

Rao Bahadur V. R. Pandit, for the Appel¬ 
lant. 

JUDGMENT.—This second appeal arises 
out of a suit in which the plaintiff’s claim 
was partially decreed by the Munsif, Sakoli, 
on the 12Dh May 1911. The defendants, or 
one of them, applied on the 15th May by 
post for copy of the Mansif’s judgment and 
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decree, but. the application did not reach the 
office of the Diatriot Judge, Bhandara, till 
after it had closed for the vacation aod in 
accordance with practice, the application was 
treated aa received on the IGfch June when 
the Courts re-opened after the vacation. The 
copy was ready on the 3rd July, but it was 
not despatched by post to fclie applicant, as 
the defendant Paga took delivery on the 
4th idem in person and himself filed an 
appeal in the District Judge’s Court the 
same day. That appeal was dismissed as time- 
barred on the ground that the latest day on 
which it could be filed was that on which the 
copy was ready. 

The District Judge correctly held that 
the right of appaal was still subsisting on 
the 16th June and that the appellant was 
consequently entitled to exclude the time 
requisite for obtaining the copy then applied 
for. The question raised here is, whether 
the 4t.h July should not be excluded as well 
as the 3rd idem seeing that the copy was 
not despatched by post on the latter day. 
This I would answer in the affirmative on 
considerations similar to those forming the 
basis of the decision iu Krishna v. Balia (1), 
Paga has filed an affidavit in this Court 
stating that he attended the District Judge’s 
office on the 3rd July and asked for the copy 
but was told it was not ready. I see no 
reason to disbelieve this statement, but even 
if it be rejected, the fact remains (hat the 
office was not in a position to despatch the 
copy by post on the 3rd July. As in the 
case above cited, there was no delay result¬ 
ing from any want of action on the appli- 
cant’s part, the decree of the District 
Judge dismissing Paga’s appeal is according¬ 
ly set aside and the case is remanded to his 
Court with a direction to re admit the appeal 
under its original number in the register and 
to decide it on the merits. The usual 
certificate for refund of the Court-fee on the 
memorandum of second appeal will be 
granted. Other costs here and below will 
abide the event. 


, . Case remanded. 

(1) 8 N. L. E. llj 14 Ind. Cas. 403. 


BOMBAY HIGH COURT. 

Civil Appeal No. 11 or 1912. 

August 16, 1912. 

Present: —Sir Basil Scott, Kt., Chief Justice, 

and Sir N. G. Chaudavarkar, Kt., Judge. 

JETHA BHIMA and Oo.—Appellant 

versus 

Lady JANBAI —Respondent. 

Cieil Procedure Code (Act XIV n.i. 'ZTo, 

276, 295—A’,oecafio?t oj decree—AUachment—Private 
alietuition ajtcr attochmcnt—Snbsetjicent aUachment by 
another creditor—Debtor declared insolvent—First 
attachment raised by satisjaclion of decree—Claim 
enforceable tinder attachment—Validity of private 
alienation—Civil Procedure Code fAct V of 1908) 
s. 64. ’ 

A. obtaiuocl a decree against D. and attached the 
title and interest of B. in certain property. 
On 6th January 1896, B. assigned tlie whole of his 
right, title and interest in the property to C. In 
189S, D. obtained a decree against B. In 1903, B. 
w'as adjudged an insolvent, and in 1904, D. levied 
an attachment on the same property as was already 
attached by A. In 1907, the judgment-debt due 
to A. was paid and his attachment raised. In 
1910, C. got an order raising the attachment of D. 

Held, il) that the assignment to C. was not void 
as against £>.; 

(2) that as no assets were realized by sale or 
otherwise in execution of decree which could be 
divided rateably between the creditors, D. was not 
the possessor of a claim enforceable under section 
295, Civil Procedure Code, or as a consequence 
enforceable under the attachment within the mean- 
jog of section 276. 

Appeal from the judgment of Beaman, J., 
reported at 15 Ind. Oas. 950 ; 14 Bom. L. R. 
511. 

Mr. Robertson, (with him Messrs. Talyarkhan 
and Gupte), for the Appellants. 

Mr. Shortt (with him Mr. Desai), for the 1st 
Respondent. 

JUDGMENT.—The material facts are that 
Balkrishua, a judgment-creditor of Mahomed 
Mehdi, attached on the 2l8b of December 
1895 the right, title and interest of the 
judgment-debtor in certain securities for 
money held by the Receiver in the suit for 
the administration of the estate of Tharia 
Topan, the father of the judgment-debtor. 
On the 6 th of January 1896, the judgment- 
debtor assigned the whole of his right, title 
and interest in the estate of his father to his 
mother, the defendant in this snit. In feha 
year 1898, the present plaintiffs brought 
Suit No. 566 against the judgment-debtor 
Mahomed Mehdi and obtained a decree on 
the 16fch of September 1898. In I 899 
Mahomed Mehdi took the benefit of the 
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Insolvent Act but after a time bis petition 
was dismissed. A fresh petition was Bled in 
February 1903 and he was again adjudged 
insolvent but has not yet obtained his final 
discharge. In 190-1, the present plaintiffs 
levied an attachment upon the same pro¬ 
perty as had already been attached, viz., the 
right, title and interest of Maboraed Mehdi 
in the securities held by the Receiver in the 
administration suit relating to his father’s 

estate. On the 15th of October 1907, the 
judgment debt owing to Balkrishna was 
satisfied and his attachment was raised. 
Subsequently Lady Janbai, the assignee of 
the judgment-debtor under the assignment 
of the Gbh of January 1896, applied to the 
Judge in Chambers and got the present 
plaintiffs’ attachment raised and it is in 
consequence of the order raising that attach- 
ment that this suit has been instituted. 

The plaintiffs pray that it may be declared 
that ibe property described in the schedule 
to the plaint to the extent of the interest of 
Hahomed Mehdi Tharia Topan at the date of 
the several attachments is liable to be attached 
and sold in execution of the plaintiffs’ decree. 

By reason of the law of limitation, the plain¬ 
tiffs are unable to challenge the assignment 
in favour of Lady Janbai upon any ground 
except that it is void under the provisions of 
section 276 of the Civil Procedure Code of 
1882. For the purpose of this suit, there¬ 
fore, the assignment rausirbe considered to be 
a hona ftde assignment of the property of the 
judgment-debtor to Lady Janbai made in 
January 1896. 

Now, in that year, the plaintiffs were not 
attaching creditors, nor had they even filed a 
suit against Mahomed Mehdi. It is said, 
however, that ihe assignment washy virtue 
of the provisions of section 276 of the old 
Code void against the judgment-creditor 
Balkrisbna who had attached on the 2l8t of 
December 1895 and that the claim of the 
present plaintiffs was a claim enforceable 
under the attachment of Balkrishna, and, 
therefore, the assignment in favour of Lady 
Janbai is void against the present plaintiffs. 
Balkrisbna’s attachment has been got rid of 
under the provisions of section 275 of the 
Code,the section immediately preceding section 
276, upon which the plaintiffs based tbeir 
claim. Section 275 provides that if the 
amount decreed with coste and all charges 


and expenses resulting from the attachment 
of any property be paid into Court, or if satis¬ 
faction of the decree be otherwise made 
through the Court, or if the decree is set 
aside or reversed, an order shall be issued, on 
the application of any person interested in 
the property, for the withdrawal of the 
attachment. In accordance with the pro¬ 
visions of that section, the attachment of 
Balkrishna was withdrawn on the 15th of 
October 1907. 

The question now is whether, although 
that attachment is non-existent, the plaintiffs’ 
claim is a claim enforceable under it. The 
argument, advanced on behalf of the plaintiffs, 
is that under section 295, a creditor who has 
applied to the Court for execution of a decree 
for money against the same judgment-debtor 
and has not obtained satisfaction thereof, shall 
be entitled to a rateabledistribntion, with the 
other judgment-creditors in the same position, 
of all the assets realised by sale or otherwise 
in execution of the decree; and it was held 
by Mr. Justice Telang, in Sorabii Edulji 
W.irden v. Govind Iiam.n (1), that claims for 
rateable distribution of assets under section 
295 are claims enforceable under an attach¬ 
ment within the meaning of section 276. 
That decision has received the mark of 
Legislative approval since the introduction of 
the Code of 1908, because section 64, which 
is to the same effect as section 276 of the 
old Code, explains that for the purposes of 
this section claims enforceable under an 
attachment include claims for the rateable 
distribution of assets. Under section 295, 
the essential condition of enforcement of claims 
for rateable distribution was that there should 
be assets realised by sale or otherwise in 
execution of a decree. That was a condition 
which was satisfied in the case of Sorabii 
Edulji Warden v. Qoiind Ramii (X) hut it is 
not so in the present case. There are, in 
our opinion, no assets realised by sale or 
otherwise in execution of a decree which can 
be divided rateably amongst the creditors 
who have applied for the execution of their 
decrees, and, therefore, the plaintiffs are not 
the possessors of a claim enforceable under 
section 295 or as a consequence enforceable 
under the attachment within the meaning of 
section 276. The assignment to Lady Janbai 
is, therefore, not void as against the plaintiffs. 

(1) 16 B. 91. 
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TVe, therefore, Agree with the lower Court 
ill thinking that the plaintiffs^ ease fails and 
must be dismissed with costa. We affirm the 
decree of the lower Court and dismiss the 
appeal with coats. 

Ay peal diamissed^ 

Attorneys for the Appellants: Messrs. Man» 
chershaw B. Ohothia. 

Attorneys for the first Respondent; Messrs. 
Mulit Khamhatta ^ Thakordas. 


PRIVY COUNCIL. 

Appeal from the Bombay Hiqu Court. 

November 6, 1912. 

Lord Macnaghteu, Lord Moulton, 
Sir John Edge and Mr. Ameer AU. 
MULRAiJ KHATAU— Appellant 

versus 

VISHWANATH PRABHURAM VAIDYA 

—Respondent. 

Insurance poUaj—Transfer of Property Act (IV 
of IS92 as nmendedlij Act II of 1900', s. 130 (I) — 
Deposit Of policy—Assignment by writing—Deposit by 
way of security — Priority. 

A. assigned in writing a policy of insurance iu the 
form of an absolute assignment to II., though it was 
intended only to be by way of security. Previously to 
this, A, had merely deposited the same policy with C. 
by way of security for debts already existing as well 
as for future debts. 

The deposit was not accompanied by anything in 
writing: 

Held, (1) that G, with whom the policy was merely 
deposited, acquired no title whatever therein or in 
its proceeds; 

(2) that B. acquired an absolute right to the pro¬ 
ceeds of the policy. 

Section 130 (1) of the Transfer of Property Act 
covers actionable c aims and transfers by way of 
security as well ns absolute transfers. 

The principle of the English law that "a deposit of 
a document of title without either writing or a. word 
of mouth” creates *iu equity* a charge upon the 
property to which the document relates to the ex- 
tent of the interest of the person who makes the de¬ 
posit, does not apply in India in view of the positive 
language of section 130. 

Appeal from a judgment and decree of 
the High Court of Bombay, dated April 3rd, 
1911,* reversing a judgraeub and decree of the 
same High Court in Original Sait No. 976 
of 1909t, dated June 23rd, 1910. 

PACT.5.—One Dwarka Das Dharamsey de¬ 
posited in 1904 with Yishwanath Vaidya, 


* 11 lud. Gas. 984; 13 Bom. L. R. 590. 
17 Ind, Oas. 952; 12 Bom. L. R. 717. 


plaintifffinthis 8uit,a lifepolicy for Rs. 30,000, 
issuedby the London and Lancashire Life Aa- 
suranceCompany, by wayofaeeurity formoniea 
owing by him as well as for debts to be 
incurred in the future. The said Dwarka Das 
had, by a deed of assignment, transferi'ed the 
aforesaid policy to Mulraj Kliatau, the de¬ 
fendant in this suit, which was presentd to 
the Life Assurance Company on the 27fch of 
August 1909 and duly registered thou. 
Prior to the assignment of the said policy, 
Mnlraj Kliatau had made inquiries about the 
life policy but was told that it was raiasing. 
On the 286h of August 1909, the said 
Dwarka Dae committed suicide. Then the 
question arose as to who would be entitled 
to the proceeds of the policy on the life of 
Dwarka Das, that is to say, whether Vishwa- 
nath Vaidya, by virtue of deposit of the said 
policy, or Mulraj Khatau by virtue of as¬ 
signment. 

On October 16th, 1909, Yishwanath Yaidya 
instituted a suit in the High Court of Bom¬ 
bay, Original Side, against the Insurance 
Company as well as against Mulraj Khatau 
praying for a declaration that he had a 
charge or lien on the said policy. The In¬ 
surance Company then paid the amount 
into Court to be paid to the one who es¬ 
tablished his claim, and retired from the suit. 
The judgment of the High Court (Original 
Side) was given on the 23‘rd of June 1910, 
by which the defendant Mulraj was held 
entitled to tbe proceeds of the policy as a 
fcona^de purchaser for value without notice 
of the plaintiffs’ claim. Prom this judgment 
the plaintiffs appealed to the High Court 
(Appellate Side), which reversed tbe judgment, 

in favour of defendant on the ground that 
both the claimants had equal equitable rights 
to the deposited money and that the claims 
of the plaintiff being prior in date prevailed. 

Mr. Younger^ K. 0., and Mr. Lowndes, on 
behalf ofthe Appellaut(defendaat), contended 
that under the Indian law, the bare deposit 
of a policy created no right or interest what¬ 
ever as was clearly laid down by section 130 
of the Transfer of Property Act (lY of 1882) 
as amended by Act II of 1900. If notwith¬ 
standing the terms of the said section, the 
respondeat could acquire by the deposit a 
charge upon the said policy monies, the ap¬ 
pellant had nevertheless gained priority over 
such charge by reason of his having first 
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given notice to the Company of his said 
assignment. 

Messrs. De Oruijther, K. G ^ an I Brown, on 
behalf of the respondeat, contended that the 
assignment in question was nob taken in good 
faith without notice of Respondent’s rights, 
who was entitled in priority to the present 
appellant whether or not the appellant had 
notice of his rights. [Lord Moolton; —Sec¬ 
tion 130 prevents you getting i»; you must 
get over section 130], Section 130 refers to 
absolute assignment and not to a charge. 

Mr. Younger replied. 

JUDGMENT. 

Lord Moulton. —The question in this 
appeal is as to whether the appellant or 
the respondent is entitled to a sum of 
Rs. 29,42G‘14-0 now standing in Court 
to abide the result of the actioa. It re¬ 
presents the net proceeds of a p-olicy of 
insurance on the life of Dwarkadas Oharara- 
sey, who died on 28th August 1909. 

The appellant bases his claim on an 
assignment in writing under the hand of 
Dwarkadas Dhaiarasey, dated the 13rh of 
August 1909. lb is in form an absolute 
assignment, and was, according to the 
evidence, given under pressure from the 
appellant to whom Dwarkadas Dharamsey 
was then indebted in a much larger sum. 
The validity of the assignment is, therefore, 
established. It may well be that although 
absolute in form, it was intended to be only 
by way of security so as to be subject to a 
right of redemption, but this does not affect 
the rights of the parties under the circum¬ 
stances of the present case. 

The respondent bases his claim upon a 
deposit of the policy with him by Dwarkadas 
Dharamsey undoubtedly with the intention of 
its acting as security for the re-payment of a 
debt then owing by him to the respondent. 
This deposit was made in November 1904 
and was unaccompanied by anything in 
writing. The particular debt owing at the 
time was subsequently paid off, but in, and 
subsequent to, April 1909, Dwarkadas 
Dharamsey again became indebted to the 
respondent, and it is claimed that the 
deposit was made on the terms that it 
should act as security not only for the then 
existing debt but for any indebtedness that 
might subsequently arise. Whether or not 


this oatention of fac!; is established, is nob in 
their Lordships’ oplnioo material. 

The decision of the matter in issue turns 
entirely on the interpretation of section 130, 
sub-section 1, of the Transfer of Property Act, 
1900. It is as follows; — 

“The transfer of an actionable claim shall 
be effected only by the execution of an instru¬ 
ment in writing signed by the transferor or 
his duly authorised agent, and shall be 
complete and effectual upon the execution 
of such instrument, and thereupon all the 
rights and remedies of the transferor, whether 
by way of damages or otherwise, shall vest in 
the transferee, whether such notice of the 
transfer as is hereinafter provided be given 
or not: 

Provided that every dealing with the debt 
or other actionable claim by the debtor or 
other person, from or against whom the trans¬ 
feror would, but for such instrument of 
transfer as aforesaid, have been entitled to 
recover or enforce such debt or other action- 
tionable claim, shall (save where the debtor 
or other person is a party to the transfer, 
or has received express notice thereof as 
hereinafter provided) be valid as against such 
transfer.” 

It is submitted that the right to the 
monies becoming due under the policy is an 
actionable claim. Their Lordships are also 
of opinion that the section covers transfers 
by way of security as well as absolute trans¬ 
fers. If any doubt existed on either of these 
two points, it would be set at rest by the 
second illustration to the section which is 
given in the Act. 

In the present case, the respondent bases 
bis claim on a deposit of the policy and not 
under a written transfer, and claims that this 
creates a charge on the policy. The section 
specifically enacts that such a proceeding 
shall not have any such effect; such a charge 
can only be created by a written document. 
It follows that the respondent acquired no 
right whatever to the policy or its proceeds 
by reason of the deposit. 

The appellant, on the other hand, claims 
under an instrument in writing conforming 
in all respects to the provisions of the sec¬ 
tion. He, therefore, acquired by the execu- 
tioQ of that instrument an absolute right to 
the proceeds of the policy. 
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Ths ddoision of tho Court below^ was, thoro* 
fore, erroneous. The error arose from the 
learned Judges uot having appreciated that 
the positive language of the section precluded 
the application in India of the principles of 
English law on which they base their deci¬ 
sion. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal be al¬ 
lowed, and that it be declared that the ap¬ 
pellant be entitled to the monies standing in 
Court, and that the respondent pay the costs 
in the Courts below as well as the costs of 
this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs, Walton 

Co. 

Solicitors for the Respondent: Messrs. 
Lalteys Rart. 


BOMBAY HIGH COURT. 
OfiroiNAL Civic. Appkac. No. 3 of 1912. 

Suit >7o. 455 of 1911. 

September 2, l il2. 

rrejeni: —Sir Bisil Sott, Kr., Chief Justice, 

and Sir N. G Chandavarkar, Kt., Judge. 
MAH0M4D MEHDl F.A.YA THARIA 

TOPAN— Appellant 
versus 

SAKINAB Al— Respondent. 

Limitation^ of con jiujal rights, suit for — 

Demand nnl refusal —Failure (o bring suit for two 
years after refusal while old Limitation Act in force — 
Suit brought after fresh demand and refusal while 
new Act in force—Limitation Act (TiV oflS77),Sch. 
II, Art. Z5—Limitation Act {IX of 1903) —General 
Clauses Act (X of 1897J, s. 6. 

A., the wife of B., left her husband in 1898 and 
liTod with her mother since then. In 1908, B. 
sent to A- a formal demand to return to him; she 
equally formally refused to do so. 

On l6bh June 1911, sent to .4. a fresh notice 
to return to his house and allow him to exercise 
tho conjugal rights. As the notice was not com* 
plied with, B- sued A. on 20bii June 1911 for restitu¬ 
tion of conjugal rights: 

field, (1) that the suit was barred; 

(2) that B.’s right to sue had become barred by 
virtue of Article 35 of the Limitation Act, 1877; 
and 

(3) that the right could not be revived by the 
passing of the Limitation Act, 1903, which repealed 
Article 35 of the old Act. 

Dhanjibhoy Bomanji V. Hirabai, 23 B 614; 3 Bom. 
L. E. 371, (r. B.) and Vinayak Qooind v. Bibaji, 4B. 
^30, followed. 


029 

Appeal from fcha following judgrnenb of 

Heaton, J. -T-here is a point of limitation 
iu this case and the parties are agreed, the 
defendant having given an undertaking not 
to marry pending the final disposal of this 
litigation, that this point of limitation shall 
be decided first. 

Plaintiff and defendant are husband and 
wife. The wife either voluutarily or by 
compulsion, it does not for the present pur¬ 
pose matter which, left her husband in 1S90 
and has since lived with her mother, fa 
1906, the plaintiff sent the defendant a 
formal demand to return to him; she equally 
formally refused to do so. Two years elapsed 
during which the plaintiff did not bring a 
suit for restitution of conjugal rights. By 
the operation of the Limitation Act of 1877, 
Article 35, and the ruling in the Pull 
Bench decision of this Court in Dhaniibhoy 
Bomanji v. Hirabai (1), a suit brought 
thereafter by the plaintiff for the restibutiou 
of conjugal rights was barred. Bub some 
time after the two years had elapsed, on 1st 
January 1909, the new Limitation Act of 
190^ came into force. This suit was then 
brought and by the provisions of that Act 
considered alone it is in time. 

Does the new Act apply or is the bar 
created by the old Act still operative? The 
defendant’fl Counsel gives broadly two reasons 
for holding that the bar is still operative. 
These two reasons are: (1) that a decided 
case of this Court so rules; and (2) that the 
wife had acquired a right bo freedom from 
molestation from suits of this kind, a rio-lit 
to refuse her body to her husband and that 
this right is of the kind dealt with by 
section 6 of the General Clauses Act and 
consequently, remains unaffected by the new 
law of limitation. The decided case is that 
oiViniyik Qocind v. Bibaji {2). A suit for 
money was brought which had become 
barred by the Limitation Act of 1859, when 
the Act of 1871 came into force. The suit 
was brought after the later Act became 
operative: and under that Act taken alone 
was in time. That Act, however, was held 
nob to apply and the suit was held to be 
barred by limitation. Melville, J., said: “1 

(1) 25 B. 641; 3 B>m. L. B. 37i (F. B.) 

(2) 4 B. 230. 


INDIAN OASES. 



630 


INDIAN CASES. 


U912 


UAHOMAO MEHDI PATA THARIA V. SAKINABAI. 

have no doabt that it coald not be revived 
by the passing of that Act.” I am not a^^are 
that this decision has been overruled aud I 
ara bound by it unless it can be distinguished. 

I do not feel able to distinguish it. No doubt 
tliere is a great difference in the facts, but 
the rule, on which the decision in Vinayak 
novintVs cniie (2) proceeded, is that a claim 
once barred by limitation cannot be revived. 
This, if it be a rule, i.s as applicable to the 
present case as to any other. 

It is true that the Calcutta decisions are 
not to the same but to a contrary effect as 
appears from the cases of Ram Ghunder 
Qhosaul V. Juggutmonmohiney Dabee (3) and 
Mohesk Lai v. Busunt Kumaree (4). The 
Madras view is the same as that in Calcutta. 
Nevertheless, I am bound by the Bombay 
decision. 

But whilst feeling myself to be bound by 
that decision, as this case is almost certain 
to be the subject of an appeal, it is advisable 
for me to say something on the principles 
referred to in argument. 1 may say at once 
that 1 do not understand the principle on 
which the decided case already quoted is 
based unless it be that the rules of limitation 
defining the periods within which suits may 
be brought, create and annul certain rights. 
But if this be the principle, I am driven to 
the conclusion that it is erroneous. The 
rights are, to sue or not to be sued, and not 
to sue within or not to be sued after a 
particular time. The time is a matter of 
procedure only. The right to sue or not to 
be sued is not the proper subject of a law of 
limitation and is not dealt with by such law 
or rather by such part of it as presciibes 
the periods after which a suit will nob be 
beard by the Courts. This is very fully and 
clearly brought out by the observations at 
pages 35—88 of the judgment in her Highness 
Ruchmoboye v. Lulhobhoy Moottichund (5). 
It is also clearly indicated in the recent case 
of Rex V. Chandra Dharma (6), and reference 
may be made to Maxwell, 4th Edn., pages 
338—340. Other cases have been referred 
to, but it is unnecessary here to comment on 

(3) 4C. 283; 3 0. L. R. 336. 

(4) 6 C. 340; 7 C. L. R. 121. 

(5) 8 M. P. 0. 4 at pp. 35, 38. 

(6) (1905) 2 K. B. 335; 74 L. J. K. B. 450; 92 L. 
T. 700; 53 W. R. 431; 69 J. P. 198; 21 T. L. R. 363. 


them: the principle appears to me to be clear. 
Applying the principle to this case, the 
matter, as I apprehend it, stands thus*, 
the plaintiff and defendant are husband and 
wife: their rights, as regards each other, are 
based on this relationship. They include a 
right to conjugal or marital union. That right 
does nob disappear ; it is not annulled 
because one party or the other is unable 
to sue for it. An instance of this will be 
found in the very recent case of Krishna 
Iyer v. Balammal (7). The period within 
which a suit may be brought is not a 
matter of right but of procedure. The 
word ‘right’, as used in section 6 of the 
General Clauses Act, means broadly, for the 
purposes of this case, a right to sue or a 
right which may be the subject of a suit not a 
claim (miS’Called a right in its striot sense) 
to a particular period within which to sue 
or to be sued. 

As there is a right to sue, I cannot, it 
is true, see anything illogical in describing 
immunity from being sued as a right also. 
But the word ‘right’ has many meanings. 
The authorities show, or .seem to me to 
show, that it is not the intention of the 
law to regard as a right, mere immunity 
from suit brought about by the operation 
of the law ot limitation. This immunity, 
except as otherwise specifically provided, 
is, I apprehend, in law a mere consequence 
of our legal procedure, not a right in 
itself. The distinction is a fine one, but 
it is there. Section 6 of the General 
Glauses Act seems to me to refer to real 
rights, immunities, etc, and not to such 
as are mere conaequeuces of our law of 
procedure. 

In this case, the defendant’s alleged 
immunity from suit arises exclusively from 
the former law of limitation and from that 
part of it which regulated procedure, 
namely, that part which fixed the period 
within which a suit could be brought. 
That is all I need say on the general 
principle and I will only add a few words to 
indicate what is to be gathered from the 
written law of this country. 

The present Limitation Act applies to 
all suits filed after it came into operation 
unless the contrary appears. Therefore, it 

(7) 34 M. 398; 8 M. L. T. 314^ 8 lad. Caa. 412 , 
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applies to this suit unless the contrary 
appears. Did the former Act 6xtiuA:aiah 
the rigrht to sue P If it did, then by 
reason of section 6 of the General Glauses 
Act that right is not revived, and there 
is a case where the contrary does appear. 
Now, by the former Act, provision was 
implicitly made for the creation and for 
the extinction of certain rights by the 
mere lapse of time (see sections 26 and 
28). Impliedly, therefore, where these 
sections did not operate, the right was not 
extinguished by lapse of time. In the old Act 
itself, therefore, there is no support for 
the proposition that the right was ex¬ 
tinguished. The present A.ct, by sections 
30 and 31, makes special provision for 
certain cases in which there are differences 
between the Schedules of the old and the 
new Act. No provision is made for a case 
like the present. Impliedly, therefore, the 
Schedule to the present Act applies and that 
Schedule does not provide a bar. Moreover, 
the present Act, like the former, does in 
section 23 onhiin a provision which affects 
c\9e3 like the present, and it seems to me 
that provision must apply. To sum up : 
the present law of limitation in terms 
governs the presetit case an! by implica¬ 
tion does not contemplate that its application 
to this case should ba modified by any¬ 
thing oiitaineiin the f irmer Act. There¬ 
fore, I think, the present Act does apply 
an! that the present suit is in time, but I 
am of opinion that authority, which I cannot 
overrule, compels rue, sitting as a single 
Judge, to decide otherwise and I decree that 
the suit be dismissed with costs. 

The plaintiff ontended that the letter of 
refusal sent by defendant’s attorneys was not 
authorized by her and did not represent her 
wishes and, therefore, was not a real refusal. 
I can see no good reason to suppose this 
contention is sound. The attorney’s manag¬ 
ing clerk has given a cleat and credible ac¬ 
count of the matter and I believe him. The 
defendant herself was not put into the wit¬ 
ness-box to depose on this point. That would 
be a serious defect had there not been good 
reason for it; but there was. Plaintiff’s Ooun* 
sel had intimated that he would have to cross- 
examine on many of the disputed facts of the 
case in connection with this letter of refusal. 


The purpo.se of the defendant’s Counsel, in 
desiring a decision on the point of limitation, 
was, if possible, to avoid publicity in respect 
of the disputed facts. Therefore, after the 
intimation of the plaintiff's Counsel as to the 
line of his cross-examination, the former, to 
be consistent, was bound to keep his client out 
of the witness-box at that stage of the case. 
1 do not think, therefore, that her absence 
from the box raises any doubt that the letter 
of refusal really represented her wishes. 

The plaintiff appealed. 

Mr. jofferhhai Bahimtoolla (with him Mr. 
Jinnah), for the Appellant. 

Mr. Jardine (with him Mr. Weldon), for 
the Respondent. 

JUDGMENT—The plaintiff was married 
to the defendant in 1894, In 1396, the 
defendant left him. On the 11th of July, 
the plaintiff sent her a notice demanding 
restitution of conjugal rights. This demand 
was refused by the defendant on 19th of July. 
The plaintiff took no action for more than 
two years after this refusal. Consequently 
under the provisions of section 4 and Article 
35 of the Limitation Act of 1877, any suit 
for restitution was liable to dismissal. The 
particular form of remedy was barred even 
though the plaintiff’s right to the services 
of his wife remained. This is the effect of 
the decision of the Pull Bench in Dkanjibhoy 
Bo nanti v. Hirab'it (l). On the let of 
January 1909, however, the Limitation Act 
of 1877 was repealed and superseded by the 
Limitation Act of 1903. In that Act, Article 
35 of the Act of 1877 has not been re-produced. 
It contains no Article prescribing a special 
period for suits for restitution. 

On the 16th of June 1911, the plaintiff 
sent to the defendant a fresh notice to 
return to his house and allow him the 
exercise of conjugal rights. As the notice 
was not complied with, this suit was filed 
on the 20bh of June 19H for restitution. 
The question is, whether this remedy is now 
open to the plaintiff or whether it has become 
barred by the expiry, during the currency 
of the Act of 1877, of two years since the 
refusal of the defendant in 1896. 

The learned Judge, considering himself 
bound by the decision of this Court in Vin'iyak 
Oovind V. Bahaji (2) that a remedy which 
had become barred could not be revived by 
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the passing of a new Ijimitation Act, dis¬ 
missed the plaintiff’s sait. In our opinion, 
his decision must be aflBrmed. Section 6 of 
the General Clauses Act of 1897 provides 
that the repeal of an enactment shall not 
revive anything not in force or existing at 
the time when the repeal takes effect, or 
affect the previous operation of any enact¬ 
ment so repealed. These provisions couched 
in general terms have reference to all repeal¬ 
ing Acts and produce the result effected 
specially for the purpose of limitation by sec¬ 
tion 2 of the Limitation Act of 1877, which 
provided that nothing in that Act contained 
should be deemed to revive any right to 
sue barred under the Act of 1871 or any 
enactment thereby repealed. The .ludicial 
Committee, in Mohesli Narnin Munshi v. 
Taruck Nath Moitra (8), say with reference to 
section 2 of the Act of 1877: “It is clear 
that on the 1st of April 1873, the plaintiff's 
suit was barred by limitation under the Act 
of 1871 and the Act of 1877 could nob revive 
the plaintiff’s right so barred—a point which 
was indeed decided in regard to the Limita¬ 
tion Acts of 1859 and 1871 in the case of 
Appasami Odayarv. Suhramanya Odayar (9).''' 

On behalf of the plaintiff, reference was 
made to Rex v. Chandra Dharma (6), and 
this case also appears to have raised doubts 
in the mind of the trying Judge; bub as 
pointed out by Channell, J., in all the cases 
before the Court of King’s Bench, “the defend¬ 
ants were, at the time the Act came into 
operation, liable to prosecution and an altera¬ 
tion of the time within which they might be 
prosecuted, whether by extension or diminu¬ 
tion, was a matter of procedure only. If 
the time under the old Act had expired 
before the new Act came into operation, the 
question would have been entirely different.” 
In the case now before us, the right of 
suit was barred long before the new Limita¬ 
tion Act came into force; it is nob revived by 
the repeal of Article 35. 

We affirm the decree of the lower Court 
and dismiss the appeal with costs. 

Appeal dismissed. 

Attorneys for the Appellant: Messrs. 
Mul'ji Sc Khamhata. 

Attorneys for the Respondent: Messrs. 
Payne ^ Oo, 

(8) 20 I. A. 30 at p. 38; 0. 487. 

(9) 15 1. A. 167 at p. 168; 12 M. 26. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 985 of 1911. 

June 24, 1912. 

Present: —Sir George Knox, Kt., Judge, and 
Mr. Justice Karamat Husain. 

NANDAN SINGH—Defendant—Appellant 

versus 

JUMMAN and others—Plaintiffs— 

Respondents. 

Estoppel—Denial of mortgagee's right htj representa-^ 
fives of mortgagors —Waqf property—Simple mortgage 
^Adverse possession against mortgagor, whether 
extinguishes mortgage security. 

Although tho reprosontatives of a mortgagor are 
estopped from denying the mortgagee’s right, yet it 
is open to them as mutawctlliB to plead that the pro¬ 
perty was waqf and that the mortgage was, 
therefore, void. 

Ottlzar Alt v. Fi:la AH, 6 A. 24, distinguished. 

After tho execution of a simple mortgage, a tres¬ 
passer ousted the mortgagor from the possession 
of the property: 

Held, that such ouster did not constitute adverse 
possession against the mortgagee and did not ex¬ 
tinguish the mortgage security. 

Second appeal from a decree of the District 
Judge of Benares. 

Messrs. B, E. O'Oonor and Qokul Prasad, 
for the Appellant. 

Dr. S. G. Banerji and Dr. Tei Bahadur 
Sapru, for the Respondents. 

JUDGMENT. 

Karamat Husain, J.—The facta of the case 
are these:—Kndrat Shah and others, the 
predecessors-in-title of defendants Nos. 2 
and 3, made a simple mortgage of two plots 
of land with houses and trees, one of which is 
near Taksal and the other near Kabir Chaura, 
in favour of the plaintiff, on the 5th of July 
1875. They again mortgaged the same 
property to the same mortgagee on the 12tij 
of March 1878. One Subhan, alleging- 
himself to be the son-in-law of Kndrat Shah, 
on the 15th of September 1893, sold the 
land near Taksal to Musammat Biraiya, who 
made a mortgage of it to Babu Sital Prasad 
and Bisheshar Prasad on the 22Dd of 
December 1893. They obtained a decree 
on their mortgage on the 7bh of November 
1900, iu execution of which the land was 
purchased by Ram. Dei, who built on it a 
house with a cost of about Rs. 6,000. 

The plaintiff on his two mortgages sued on 
the 4th of May 1910, claiming Rs. 1,628-6-3. 
Defendants Nos. 1, 2 and 3, as mutatoalliSf 
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pleaded that the property near Kabir Ohaura ' 
was waqf and that the mortgage of it was i 
void. Ram Dei pleaded that the suit relating < 
to the land near Taksal was barred by hmiba- ; 

tioD. ^ 

The 6rst Court dismissed the suit. Re- ^ 
garding the property near Kabir Chaura, ^ 
ths dismissal was based on the unlawtalness ^ 

of the mortgage of w(i9/property. Regarding ^ 

the property near Taksal, it was based on 
limitation. The lower Appellate Coart affirm¬ 
ed the decree of the first Court. 

In second appeal, two points are taken ; — 

(1) The representatives of the mortgagors 
cannot question the validity of the mortgage, 
and (2) the adverse possession of a trespasser 
against a mortgagor is not, in every cane, 
adverse to his simple mortgagee. On the first 
point I am of opinion that it is open to the 
representatives of the mortgagors as muta^ 
wallis to plead that the property was wag/, 
and that the mortgage of it was void. 1 ney 
could be estopped from raising such a plea 
as representatives of the mortgagors, bat as 
-niutawalUs they cannot be regarded as the 
representatives of the mortgagors When 
the law renders the mortgage of wag/property 
void, the mortgagee of such property is 
presumed to know the law, and if he takes a 
mortgage of such property, he does so at h.s 
own risk. OnUar Ah v. Ftda Ah (1> has no 
application. There a trustee, representing 
the property as bis own, mortgaged it, and 
when the mortgagee had got a decree, the 
trustee sued to recover the property, in 
these circumstancas, t’.ia trustee was held to 

be estopped. 

There is a confiict of authority on the 
flecond point, and before going into the 
case-law on the subject, 1 deem it fit to set 
forth the conclusion to which the legal 
crinciples lead. Adverse possession in the 
Ltureof things is impossible against a person 
who has no right to possession and hence the 
leiral maxim "Oontra non valentern agere nulla 
currit vrsescriptio-^ (Prescription does not run 
against a person who is unable to act). On the 
Bame foundation rests the exposition of law by 
Parke, B„ quoted by the Lords of the Privy 
Council in the Trustees, Executors andi Agency 


Company V. Short {'D as follows :—-“lii the 
latter case. Smith v. Lloyd , which was 
decided in 1854. Parke, B., in giving the 
judgment of the Court, says; — 

‘We are clearly of opinion that the Statute 
applies not to cases of want of actual posses¬ 
sion by the plaintiff, but to cases where he 
has been out of, and another in, possession 
for the prescribed time. There must be both 
absence of possession by the person who has 
the right, and actual possession by the anorhor, 
whether adverse or not, to be protected, to 
bring the case within the Statute.’ ” 

Their Lordships re-affirra the opinion of 
Parke, B., in Secretary of State for India v. 
Rrisknamoni Qnpta (4). They remark; — 

“In the cise of the Trustees, Executors and 
Agency Company v. Short (2), it was laid down 
by this Board that‘if a person enters upon the 
land of another and holds possession for a time, 
and then, without having acquired a title under 
the statute, abandons possession, the rightful 
owner on the abandonment is in the same 
position in all respects as he was before the 
intrusion took place, and the opinion of 
Parke, B.. is there quoted that there must 
be both absence of possession by the person 
who has the right and actual possession by 
another to bring the case within the Statute.” 

On the same principle proceeds Ismdar 
Khan V. Ahmad Rusain (5). The portion of 
t.he judgment bearing on the point is as 
follows; — 

“As the defendants wrongfully dispossessed 
the mortgagees and themselves took posses¬ 
sion, their possession was undoubtedly 
adverse to the mortgagees, and as this 
adverse possession has continued for a 
longer period than twelve years, the right of 
the mortgagees has, under section 28 of the 
Limitation Act, become extinct and has vested 
in the defendants. The possession of the 
mortgagees was not full proprietary posses¬ 
sion but was possession of a limited nature. 
It is this possession of which they were 
deprived by the defendants ; so that the 

adverse possession of the defendant was also 

(2) (1888) 13 A. C. 793; 58 L. J. P. 0. 4; 59 L. T. 
* 677; 37 W. R. 433; 53 J. P. 132. 

^ (3) (1854) 9 Excb. 562; 2 C. R. 10D8: 23 L. J. Ex. 

^ 194- 2 \V. R. 271; 22 L. T. (o. s.) 289; 96 R. R. 837. 

(4) 29 C. 518 at p. 535; 6 C. W. N. 617; 4 Bora. h. 
R. 537; 29 I. A. 104. 

(5) 30 A. 119 A. W, N. (1908) 26j 6 A. L. J. 85j 
3 11. L. T. 125. 


(1) 6 A. 24. 
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of a limited character and had the effect of 
extinguishing the limited interests of the 
mortgagees and vesting those interests in the 
defendants. The possession of the defend¬ 
ants was not, therefore, adverse to the plain¬ 
tiff. There may be cases in which adverse 
possession against the mortgagee would also be 
adverse possession against the mortgagor, for 
example, where the mortgagor is entitled to 
immediate possession or where the possession 
of the trespasser is coupled with a denial of 
the title of the mortgagor. But as held in 
Muhammad Husain v. Mul Ghand (6), follow¬ 
ing Ohinto V. Janki (7), possession obtained 
by the ouster of a mortgagee in possession is 
not necessarily adverse to the mortgagor 
also. In the present case, it has been found 
that the title of the plaintiff was never denied 
by the defendants. It is also an admitted 
fact that when the defendants took possession, 
the persons entitled to remain in possession 
were the mortgagees and not the raoikgagors, 
and that the mortgage was unsatisfied. As 
the plaintiff had, therefore, no right to im¬ 
mediate possession, the defendants cmoot be 
held to have been in possession adversely to 
the plaintiff. As observed by Mr. Justice 
Markby in Bejoy Ghunder Baner7€e v. Kally 
Prosonno Mookerjee (8), by adverse possession 
is meant possession by a person holding the 
land on his own behalf or on behalf of some 
person other than the true owner, the true 
owner having a right to immediate possession. 
We are, therefore, unable to accept the defend¬ 
ants* contention that their possession is 
adverse to the plaintiff and that the claim is 
time-barred.” 

A mortgage under the Transfer of Property 
Act (IV of 1882) is the transfer of 
an interest in specific immoveable property 
for the purpose of securing the payment 
of money.” In a simple mortgage, there¬ 
fore, an interest in the property mortgaged 
is carved out of the aggregate interests 
symbolised by the legal term “owner¬ 
ship ” and vested in the mortgagee and 
the residue of those interests remains in the 
mortgagor. This residue may be called “the 
equity of redemption with possession,” 

(6) 27 A. 395; A. \V. N. (1905) 4; 1 A. L. J. 725. 
(.7) 18 B. 61. 

(8) 4 0. 327. 


A mortgagee under a simple mortgage, by 
virtue of the interest in the property morb- 
gapd which he acquires, has the right to 
bring it to sale for the realisation of the 
mortgage-debt. (Section 67, Transfer of 
Property Act). Such a mortgage gives him 
no right to take possession of the property 
mortgaged. The legal position of the parties 
to a simple mortgage is as follows. The 
mortgagor owns the equity of redemption 
with possession and is in possession of the 
property as a limited owner. The mortgagee 
owns an interest in the property which 
entitles him to have tlie property sold by 
Court for the satisfaction cf the mortgage- 
debt but has no right to enter into possession 
of the property. In these circumstances, if a 
trespasser ousts the mortgagor after the execu¬ 
tion of the simple mortgage, he cau take pos¬ 
session of what belongs to the mortgagor and 
can hold adversely to him to the extent of his 
limited interest. In other words, he can hold 
the property adversely subject to the liability 
of being sold for the satisfaction of the mort¬ 
gage-debt. His adverse possession cannot, in 
any way, affect the right of the mortgagee^to 
bring the property to sale. Adverse posses¬ 
sion of the limited ownership in the property, 
which is all that remains in the mortgagor, 
is nob recognised by law as one of the causes 
which extinguish the mortgagee’s right to 
bring the property to sale. Adverse posses¬ 
sion affects rightful possession aud such 
rights as go with it and cannot destroy such 
rights as are independent of it. A necessary 
corrollary of the above mentioned principles 
is that a trespasser, who ousts a mortgagor 
under a simple mortgage and holds the pro¬ 
perty adversely to him, may by prescription 
become the owner of the limited estate which 
the mortgagor had in the property, but such 
adverse possession cannot extinguish the 
right of the mortgagee. This, of course, 
happens when adverse possession begins after 
the simple mortgage. If adverse possession 
precedes the simple mortgage, it will run 
against the mortgagor and the mortgagee 
both. Similarly, if the mortgagee is entitled 
to the possession of the property mort¬ 
gaged, adverse possession will run against 
him from the date of his right to possession. 
In two reported cases, it has, however, been 
held that adverse possession against the 
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morfcgagor exlingiiia'ies the soaarit-y of tha 

mortgagee. . 

Abdar Rahim, J., m Ramaswami OheUyv, 

PonnaPadayichi (9), look that view l ie 
reaeone whioh led him to it are that the 
mortgage ie only a eecanty for the 
debt, that the interest in the land le- 
mains with the mortgagor, that a decree 
for sale in favour of the mortgagee cannot 
bind the trespasser, and that Karan bingn 
V. Bakar AU Khan, (1L>) covers the point. 
With due respect to the learned Judge, a 
simple mortgage is not merely a securilv for 
the debt, it is the transfer of an interest in the 
property mortgaged which interest cannot be 
affected by the adverse possession of a 
trespasser over the limited interests of the 
mortgagor. No one can doubt the correctness 
of the proposition that a decree for sale 
against a mortgagor cannot bind a trespasser 
who is no party to the decree, bub )b must 
not be forgotten that the property which the 
trespasser acquires is the property which is 
liable bo sale at the instance of the mort¬ 
gagee, and the adverse possession of the 
limited estate of the mortgapr is nob 
sufficient to free it from that liability. Jt 
a aimple mortgage did nob create an interest 
in the property in favour of the mortgagee, 
adverse possession against the mortgagor, who 
would have been the full owner of the pro- 
perty, would have extinguished the security. 
In the case before us, the law gave the mort¬ 
gagee sixty years to enforce his remedy and 
the ouster of the mortgagor by the trespasser, 
in the absence of statutory provisions to that 
effect, cannot cut it down to twelve years, and 
force the mortgagee bo sue the trespasser in 
eiectmenb who may well plead that no suit 
for ejectment lies and that there is no 
cause of action for sale against him. Karan 
Singh V. Bakar AU Khan (10) has no apph- 
cation to the case of adverse possession, 
which begins after the execution of a simple 
mortgage against the mortgagor. In that 
case, the village Khard Khera was in dispute 
between Karan Singh on one hand and 
Kharag Singh and Rudar Singh on the 
other The OoUecbor Cook possession of it as 
KurkTahsil in April 1861. The guardian 

(9) 21 M. L. J. 397; 2 M. W. N. 209; 9 M. L. T. 264; 

9 Tnd. Cas. 28. 

(10) 6 A. 1; 9 I. A. 99, 


Gj5 


of ICharag Singh and Rudar Singh mort¬ 
gaged it on the 7th of January and the 6th 
of October 1802. Karan Singh obtained a 
decree for the village, and the Collector 
delivered possession of it to Karan Singh 
ill October 1863, making over to him the 
surplus profits too. In 1874, the mortgagee 
sued on the mortgages of 1862. Karan 
Singh pleaded limitation attempting to tack 
on the Collector’s possession, which began in 
April 1861, to his own. Their Lordships 
ruled that the Collector’s possession was nob 
adverse to the owner and could not be tacked 
on to that of Karau bingh. From this 
ruling, it is sought to be inferred that their 
Lordships were of opinion that the adverse 
possession against a mortgagor which begins 
after a simple mortgage is adverse to the 
mortgagee. They have not expressly so 
ruled, and to rely on an inference is very 
dangerous, ^loreover, the possession of the 
Collector in that case began before the morU 
guge and it had been adverse to the mort¬ 
gagee also inasmuch as the mortgagor at the 
commencemeob of adverse possession was 
uob the mortgagor but the absolute owner 
of the property. In that case, the Collector’s 
possession began before the mortgage, and the 
rule that his possession, if adverse to the 
mortgagor, was also adverse to the mort¬ 
gagee, would have been sound law but could 
not have governed cases in which adverse 
possession began after a simple mortgage. The 
distinction has been noticed by Munro, J., 
in Purthasaruthi Naiken v. Lakshmana 
Naiken (!!)• He says:—“Had the 

Collector’s possession which began before the 
mortgage been adverse to the mortgagors 
and bad the defendant claimed through the 
Collector, then the mortgagee’s suit would 
have been barred as in I^allamuttu Pillai y. 
Betha Naickan (lii). This supplies a reason 
why it was considered necessary to consider 
the question of tacking.” 

Abdur Rahim, J., is also of opinion 
that the result of holding that adverse 
possession against a mortgagor does not 
extinguish the security of his mortgagee 
“would be that when a property is under 
mortgage and the mortgagor or his successor- 

(11) 21M. L. J. 467;2il. \y. .N. 201; 9 M. h. T. 
399; 35 M. 231; 9 Ind. Cas. 791. 

(12; 23 M. 37. 
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in-infcere3fc goes on paying interest on the 
debt or otherwise, acknowledges his liability, 
persons in peaceable and unchanged posses* 
sion and enjoyment of such property in 
assertion of their own rights, whatever 
the length of the time during which their 
possession and enjoyment might have lasted, 
wonld not be secured in the title.” This, 
in his opinion, is monstrous. With due 
respect, I am unable to agree with him. I 
see no reason why the invader of the 
possession and the limited rights of the 
mortgagor should be so favoured by law as 
to acquire the right of the mortgagee also. 

The other case, which is against the view I 
take is ihat of Partap Bahadur Singh v. 
Mnheshwnr Baksh Singh (13). In it, one of 
the learned Judges based his decision on what 
appeared to him to be the view of their 
Lordships of the Privy Council in the case of 
Karan Singh v. Bahar Ali Khan (10). He 
said;— 

And it appears to me that in the case of a 
simple mortgage, when the mortgagor is not 
entitled to possfession, twelve years* adverse 
possession against the mortgagor must be 
held to extinguish the security as far as 
regards the property held adversely to the 
mortgagor. This appears to have been the 
view of their Lordships of the Privy Council 
in the case of Karan Singh v. Bakar Ali Khan 
(10).” 

I have already explained that the inference 
sought to be drawn from the case of Karan 
Singh V, Bakar Ali Khan (10) would apply 
to those cases in which adverse possession 
against the mortgagor commenced before the 
mortgage. That ruling does not, therefore, 
cover those cases in which adverse possession 
begins after a simple mortgage. The learned 
Judge gave no other reason for the view he 
took and no principle favours it. The other 
learned Judge says:— 

it will be seen that practically the rulings 
under both heads are concurrent upon the 
general principle that a person, who is in 
possession of mortgaged property when there 
is no privity between him and the mort* 
gagor (like the respondents in the present 
case), can assert his title as against the mort¬ 
gagee from the date, on which the mortgagee 

(13) 12 0. C. 45j 2 Ind. Cas. 62, 


was entitled to take action on his mortgage* 
deed by suing for possession or for sale of the 
property in case of default." 

With due respect, no ruling, so far as I 
have been able to understand it, lays down 
that a mortgagee under a simple mortgage 
who is not entitled to take possession of the 
property mortgaged is bound to sue the 
trespasser. The following oases are in favour 
of the view I take. Aimadar Mandulv. Makhan 
Lai Dey (14) and Paithasarathi Naiken v, 
Lakhsmana Naiken (11). Munro, J., in the 
last named case, has with great ability 
distinguished all the rulings which seem to 
be in conflict with that view. I fully agree 
with him and need not repeat what he has 
so well set out in his judgment. 

For the above reasons, I would hold that 
the suit for the enforcement of the two 
mortgages against the property near Taksal, 
which is in possession of Ram Dei, is not 
barred by twelve years* limitation. 

Knox, J.—On the former of the two 
questions raised in this appeal, I never had 
any doubt. I quite agree with what ray 
brother has said on the question. 

The second question raised is of more 
difficulty, but after reading the various 
authorities and after giving full consideration 
to the question, I agree with my brother in 
holding that limitation does not bar the 
claim. 

The result is that the decree of the lower 
Appellate Court is so far modified that the 
plaintiff will get a decree for sale of the 
property situate at Muhalla. Taksal in the 
city of Benares, with costs, in proportion to 
his success and failure in which the fees of 

this Court will be calculated on the higher 
scale. 

Br THE Court— The decree of the lower 
Appellate Court is modified and the plaintiff 
will get a decree for sale of the property 
situate at Muhalla Taksal in the city of 
Benares, with costs in proportion to his 
success and failure. 


(14) 33 C. 1015; 10 a 


Decree modified. 
W. N. 904. 
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BIDHANATH DHONDOET QAKUD U. OANESS QOVIND GARDD, 


BOMBAY HIGH COURT. 

Civil Bxtsaordinary Applioaciom No. 50 

OK 1912. 

July 29, 1912. 

Present:—S\r Basil Scott, Kt.. Chief Jastice, 

and Mr. Justice Beaman. 
SIDHANATH DHONDDKV GARUD — 

Appellant 

versus 

GA.NBSH GOVIND GARUD— 

Respondent. 

Ciutl Procedure Code (Ace V of 190S), ss. 2, 115— 
Zminari/ decree—Decision on issHt-s rclatimj to mis- 
iotnder, Znntfaeion otkI jurisdictioiiSnit for mesne 
vrojiU—Rejusal io draw up pychnimary decree 

Material irregularity— Appeal—Rcvtsion. 

lu a suit for mesne prohts, tho trying Jud^o 
first gaye a decision on some issues relating o 
misioinder, limitation and jurisdiction, and alter 
finding on these issues, ho directed tho parties o 
adduce evidence on tho remaining issues, which 
■were issues of accounts. Eo was then .'isked to 
draw up a preliminary decree in accordance wi i 
his findings but he declined to do so: 

Reid, (IJ that in so declining, the Judge com* 
mitted a material irregularity in the exercise o 

decision of the ieeues eo„cU.siveiy 

determined the rights of parties 
matters in controversy so far as his Court n as 
concerned; consequently, the decision on e.ic 
those issues was sufficient to constitute a pre- 

should be forthwith directed 

to draw up a preliminary deoroc 

tions decided and that an appeal would then ho 

airainst the decUioa. * . • „ 

A party has a right to appeal from a 
of the Court amounting to a preliminary 
he can only appeal if the decree is existent in formal 

I? is the duty of the Court, whore it is applied 
to after the passing of a preliminary decree, to have 
the decree drawn up so as to enable the pai y 
aggrieved to appeal. 

Application for revision from an order 
passed by the first class Subordinate Judge 

of Dhulia, in Suit No. 477 of 1907. 

Mr. T. R. Desai, for the Appellant. 

Mr. G. K. Dandekar, for the Respondent. 

JUDGMENT.—In this case.* the Sub¬ 
ordinate Judge has given a decision upon 
six issues in the case, one of them being an 
issue of misjoinder, another limitation, ana 
the third of jurisdiction, and, after finding 
on these issues, directed that the parties 
should be allowed to adduce evidence on 
the remaining ieflues, which were issues or 

•The suit waa for the recovery of raeane profits. Ed. 


acoounts. He was then asked to draw up 
a preliminary decree in accordance with his 
findings. This, however, he declined to do, 

^Ve are of opinion that in so declining, 
he committed a material irregularity in the 
exercise of hia jurisdiction. The decision 
of the issues to which I have referred 
conclusively determined the rights of parties 

som© lua^tt^rs io contrororsy so 
far as his Court was concerned; the deci¬ 
sion on each of those issues, therefore, 
was sufficient to constitute a preliminary 

decree. 

The defendant has a right to appeal from 
a decision of the Court amounting to a 
preliminary decree, but he can only appeal 
if the decree is existent in a formal shape. 
This we decided in Bui Divali v. Vishttiv 
Manordas (1). It is the duty of the Court, 
where it is applied to after the passing of 
a preliminary decree, to have the decree 
drawn up so as to enable the party aggrieved 

to appeal. , • 

It is suggested on behalf of the plaintiff 

that this applicitioQ is made solely for the 
purpose of delay, but the defendant, in order 
to rebut that suggestion, is willing to be 
put on terms with regard to the time within 
which he shall file his appeal from the 
preliminary decree. 

We order the lower Court forthwith to draw 
up a preliminary decree upon the questions 
decided in the issues dealt with in its 
judgment of the 7th of February 1912, the 
defendant underbaking to prefer his appeal, 
if any, to this Court within one month from 
the drawing up of such decree. 

Costs costs in the appeal if preferred. 

If no appeal, is preferred, costs costs in 

the cause. 

Order accordingly. 

(1) 11 Bom. L. R. 1326; 4 Ind. Cas. 829. 


* 
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GANE8HDAS V. Mussatnmai nimbi. 

NAOPUR JCTDIOrACi COMMISSEONRR’S 

COURT. 

Second Civil Appeal No. 2S6-B of 1911. 

Sepfcembep 9, 1912. 

Present: —Mr. StanyoD, A. J. C. 

GANESHDAS— Appellant 

versus 

Musimmnt NIMBI—Re?pondbnt. 

Limitation, question of — Court's dufij to decide--- 
Fractire — Pleadings—■.Ippcal —Suit found time^barred 
—Limitation .let {IS of 1908^, s. 3— Civil Procedure 
Code (Act V of 1908), O. XLI, rr. 2, 33. 

A question of limitation, ■\vlien it arises upon the 
facts before a Court, must bo heard and dotertuined, 
wliotlier or uot it is directly raised in the pleading 
or in the grounds of appeal. 

In such a case, section 3 of the Limitation Act, 
190S, is not controlled by any rule of pleadings, 
c. (j., Order XLI, rule 2, Civil Procedure Code 

Where the claim, or any ))art thereof, has been 
decreed in a suit, which, on appeal from such 
decree, is found to be burred by limitation, the 
Appellate Court is not only competent, under 
Order XLI, rule 33, Civil Procedure Code, but is 
compelled, by section 3 of the Limitation Act, to 
disjniss the suit whichever party may have made 
the appeal. 

Appeal against the decree of the Addi¬ 
tional District Judge, East Berar, Amraoti, 
dated the 19th July 1911, reversing that of 
the Munsif, Bllichpur, dated the 21st 
September 1910. 

Mr. A. G. Poy, for the Appellant. 

JUDGMRN’T.—The suit, out of wh ch 
this appeal has arisen, is based on a mortgage- 
deed for Rs. 99, said to have been execuled, 
on the 17th March 1892, by two persons, 
Sakharara and Bayaji, both now dead, and 
allegedly represented by the first defendant, 
Nimbi. The mortgage-deed is unregistered, 
and the property which it purports to cover 
consists of a house and a field at Sirasgaon, 
in the Bllichpur Tahiq of East Berar. The 
farther allegations in the plaint are that the 
second defendant, Shrawan, bought the 
house and a share in the field, and sub¬ 
sequently sold the land to the third defendant, 
Suryabhan, and the house to the fourth 
defendant, Mnkaji. A sum of Rs. 52, in four 
instalments, was said to have been paid in 
March, April and June 1892, and in March 
1893. The claim was for Rs. 99, and, in 
default, for foreclosure. Future interest and 
costs were also claimed. 

The suit was filed in the Court of the 
Munsif of Bllichpur, on the 8bh August 1907, 
On the 24th January 1903, it was realized 


that, under the recent decision of the Privy 
Council in Vasudeva y. Srinivasa (1), the 
suit was beyond time. The liimitation Act, 
1908, was then impending, and, in expecta¬ 
tion of a period of grace being given 
in such cases under that enactment, 
the plaintitf’a Pleader withdrew the 
suit on the date last stated, after obtaining 
the leave of tbe Court to bring a fresh suit 
upon the same cause of action. 

The Indian Limitation Act, 1908, was 
passed on the 7th August 1908, aud was 
applied to Berar on the 28r.h August 1908. 
Section 31 (2) of that enactment provided 
that a suit for foreclosure or sale, wholly or 
in part disrai.ssed or withdrawn, after the 
22Dd July 1907 and before the passing of the 
Act, on the ground that a twelve years’ rule 
of limitation applied to such suit, might be 
restored on a written application made within 
six months from the date of the passing of 
this Act.” In Sonba v. Muniruddin^ Second 
Appeal No. 284-B of 1911, I have held, in a 
reasoned judgment, that the words “the date 
of the passing of this Act” must be interpret¬ 
ed to mean the 7th August 1908, as well in 
Berar as in the Central Provinces. There¬ 
fore, the plaintiff had one of two courses open 
to him, namely— 

(/) to file a fresh suit altogether, on or 
before theSfch August 1910 (the 7th 
August 1910 bsing a Sunday), under 
sub'SeotioQ (1); or 

(a) to apply for restoration of his 
withdrawn suit on or before the 
7th February 1909, under sub-sec¬ 
tion (2) of section 31, Indian 
Limitation Act, 1905. 

He did nob take the precaution of following 
either course. He applied to restore the 
origical suit on the 15th July 1909. The 
law was overlooked by the Munsif, and by 
everybody else concerned with the case in the 
first Court, and the trial ended in a preliminary 
decree for foreclosure against the first defend¬ 
ant, in respect of that fraction of the mort¬ 
gaged property (a share in the field) left 
untransferred iu her hands. The remaining 
defendants, with the property transferred to 
them, were discharged, on the ground that 

(l) 30 M. 426; 17 M. L. J. 444; 11 C. W. N. 1005; 
4 A. L. J. 625; 6 C. L. J. 379; 2 M. L. T, 333; 9 Bora. 
L. R. 1104 (P. 0.)j 34 I. A. 187. 
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they were transferees for value by roKistoi-ea 

^*We plaintiS then appealed to the DMtnot 
Court of East Berar, aud here again tiie 
parties were oblivious of the limitation bar 
Btanding against the suit. It was discovered 
by the learned Additional District Judge, 
who thereupon very properly called up the 
Pleader of the plaiutiff appellant, aud heard 
him upon the point. The decree was there¬ 
after reversed aud the whole suit dismissed 

as time-barred. , 

The plaintiff has now made this second 

appeal, and the only ground which is, and 

can be. urged on his behalf is that upon the 

appeal of the plaintiff as to a part of his c aim 

which had been dismissed, the lower Appellate 
Court has reversed even the partial decree 
which the appellant had obtained, and, more¬ 
over, has done so upon a ground not raised by 
the defendants in either Court. On the face 
of it, this argument seems to carry force* and 
in many cases would be irresistible. , 

is not the position here. The decision of the 

lower Appellate Court is quite correct. Ihe 

bar of limitation is patent upon the face ot 
the record. Therefore, section 3, Indian 
Limitation Act, li»08, applies, and tbe 

dismissal of the whole suit was compulsory. 

Even if Order XL1, rule 33, Civil Procedure 
Code, 1908, had not been in existence, tbe 
application of the statutory mandate as t 
limitation could not have been avoided by 

applying any rules of ^V 

remarked by their Lordships of 
Council in Raya Bar Narain Smgh v. Chaud- 
hrain Bhagwani Kuar (2) (.with reference to a 
patent legal defect in an award) 

“This objection bo the award was apparent y 
not brought to the notice either of t 
Subordinate Judge or of the High Cour^ 
Bub the statute is there, and the Judges we 
bound to take judicial notice of it. 

A case exactly in point is the dec.s.on of a 
Special Bench in Boloram y McngU Bass 
and 1 concur in the viess there adopted by a 

majority of six to one. To f “(V/ 

the ruling in Bechi v. Ahsan-ullah W- 

It is not necessary to enter into the men 
the distinction drawn in Kandasamy v, 

(2) 18 A. 300 atp. 304j 8 I. A. 355. 

(3) 34 0. 941; 0 0. L. J. 237; 11 0. W. N . 9oJ. 

(4) 12 A. 491. 
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(.5) and the cases there relied on, 
as the question of a partial bar is not before 
rae. The whole suit is barred in this case, 
Raghn Nath Singh v. rareskram (6) is also 
not in point. In Dattu v. Kasai (7), the 
limitation bar was nob patent on the pro¬ 
ceedings, and the ruling has, therefore, no 
application here. The same remark applies 
t,o AhmndAli v. Waris Husain (8). 

I am of opinion — 

(1) that a quastion of limitatiou, when ib 
arises upon the facte before a Court, must be 
heard and determined, whether or not it is 
directly raised in the pleadings or m the 

grounds of appeal; .> t j* 

(v») that, in such a case, section 3, Indian 

Lim'itatiou Act, 190S. is not controlled by 

any rule of pleading, e. g.. Order XLf, rule a, 

Code of Ciyil Procedure, 1903; and 

(3)tbat,where the claim, or any part thereof, 

has been decreed, iu a suit which, on appeal 

from such decree, is found to be barred by 

Umitation,the Appellate Courtis not only com- 

petent,under OrderXLI, rule 33. OodeofOivil 
Procedure, 19.8. but i.s compelled,^ by section 
3 Limitation Act, 1908, to dismiss the suit, 

whichever party may have made 

It was urged that if the objection, that the 
application to restore the suit was beyond 
time had been taken by the defendants, or 
pointed out by the Court, when the applica¬ 
tion was made, the plaintiff could have filed a 
fresh suit. This may be so, but it raises no 
equity in favour of the plaintiff. Ib was 
nob the business, either of the Co^rt, or of 
the defendants, to protect the plaintiff against 
his own neglect. In any case, no equitable 
considerations could override the law here 

The appeal is dismissed with costs. 

Appeal dismissffd. 

f5) 28 M. 67; 15 M. L. J. 402. 

(0) 9 C.635: 13 C. L. R. 89. 

(7) 8 B. 535. 

(8) 15 A. 123. 
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BAJNAOAB SPINNING, WEAVING AND MANQFACTDRING, CO. LD. V. MANILAL MAGANDAL. 


BOMBAY HIGH COUHT. 

First Ci^il Appeal N'o. 4S of 1912. 

July 30, 1912. 

Present :—Sir N. G. Chaudavark-Ar, fCr., 
Judge, and Mr. Justice Batchelor. 

The RAJN-AGAR SPiyN-ING, WEARING 
AND MAN'UFACrORlN’G Co., Ld. 

Appellant 

verstts 

MANILAL MAGANLAL —Respondent. 

Conipiinies Jcf (FI of 1SS2), 3S — Company — Arti~ 
clcs of Af-^iocintion lyrovidimj Jor regiatration of trann- 
ferce if proper person—Refusal of Agent of Company 
to register transferee —2rnnsferee’s right to go to Court 
— Jurisdiction of Court. 

One of the Arbiclos of Association of a Company 
provided that if the Iransferco of a share was a pro¬ 
per person, the share would be transferred to lu's 
name. A transferee applied for re;,d3tration of his 
name but the A^ent of tlie Company refused per- 
emptorily, without giving any reason, to allow the 
transferee’s name to appear on the register, and the 
Company merely adopted the action of the Agent- Tlio 
transferee thereupon applied to the Court for rectifi¬ 
cation of the Company’s register by the substitution 
of his name in place of his transferor: 

Held, that the Court had jurisdiction, even without 
reference to the Directors or the Comp.any, to deter- 
mine whether the transferee had a right under the 
Article to get his name registered or not, and, for that 
purpose, to determine whether lie was a proper person. 

First appeal from the decision of the Dis¬ 
trict Judge of Ahmedabad, in Application 
No. 23 of 1909. 

Mr. 0. K. Parekh, for the Appellant. 

Mr, Q. S. Rao, for the Respondent. 

JUDGMENT. 

Chandavarear, J.—The District Judge has 
taken the correct view of Article 29 of the 
Articles of Association of this Company. 
The Article provides:—‘The fees for the 
transfer of shares will be charged at the 
rate of eight annas per each share. And 
if nothing is due to the Company by the 
share-holder who sells his share or transfers 
it to another and if the transferee is a 
proper person, the share will be transferred 
to the name of the transferee.” One 
condition, therefore, of the transfer is that 
the transferee should be a proper person. 
The Article is silent on the question who is 
to decide whether the transferee is a proper 
person—the Directors or the Company. It 
is unnecessary to decide who is to de¬ 
termine that question before the transfer 
is registered. There cannot be any the 
slightest doubt that the Court has ultimately 
jurisdiction to decide whether the transferee 


has a right under that Article to get his 
name registered or not, and for that 
purpose to determine whether he is a 
proper person. The Article itself being 
silent as to the authority, either of' the 
Company or of the Directors, to determine 
the question as a preliminary one, before 
registering the name of the transferee, the 
proper ^ inference to be drawn is that the 
words “ a proper person” are introdneed 
there as a qualification of the transferee, 
such qualification being dependent ultimately 
upon the decision of the Courts, should the 
question be carried to the Court. It is a 
condition of the right, but who is to 
determine that condition is not said in the 
Article. And in the absencd of any express 
provision to that effect, I think it is a 
reasonable inferencs that that is a question 
which has to be determined by the Coarts 
even without reference to the Directors or 
the Company. If that is so, when a 
would-bs transferee goes to the Company 
and shows the transfer-deed, the Directors 
must accept him, unless they show that 
he is an improper person. He has a 
right to come before the Court and say 
that his right has been violated. For these 
reasons, the order of the Court below mast 
be confirmed with coats. 

Batchelor, J. —I am of the same opinion. 
It may be that under danse 29 of the 
Articles of Association, the power of pro- 
nonneing this would-be transferee to be a 
fib person rested with the Company, and 
if they had sought to exercise that power 
in a suitable manner, it is possible that 
they would have achieved their aim. But 
all that they have done is to adopt the 
action of the Agent and to refuse per¬ 
emptorily to allow the transferee’s name 
to appear on the register. No reason 
whatever is given for this decision, which 

is, therefore, so far as we can judge of 

it, merely capricious. In this Court, the 
most that Mr. Gokuldas could urge against 
the fitness of the transferee to appear on 
the register was that he was a cantankerous 
person, but there is nothing on the record 
to sustain even so flimsy an accusation as 
that. I agree, therefore, that the District 
Judge’s order should be confirmed. 

Order conHrmed, 
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OmHUAN LAL V. filSANDAR KH&N. 

ALDiHABAD HIGH COURT. 

Oivri. Rb7ision Pbtition No. 4.3 op 1912. 

October 24, 1912. 

Present :—Sir George Kaox, ICt., Judge, and 

Mr. Justice Radque. 

OHIMMAN LAli and another—Apphoants 

versus 

SIKANDAR KHAN— Opposite Party. 

Civil Procedure Code (Act K 0 /lODS^, O. /, r. 3, 

0. XKH, r. 10—Addtiion of pnrtia. 

By a compromiso, offoobed bcfcwoon yl. and D., A. 
was to remain iu possession of I'tb of certain property 
as hor legal share and of the balance in lieu of dower. 

A. gifted the property to C. n ho mortgaged it 
bo D, 

After the donbli of .-I , B. snod C. for possession 
of ith of the property. After tlio institution of 
the suit, C. sold the property to D. D. applied to 
be made a party to the suit of B. as a defendant: 

Held, tliat as no relief was sought against the 
applicant and the case against him was nob the 
s.mio as against otlier defendants already on the 
record, ho could not be made a party to the suit. 

Civil revision against an order of the 
Subordinate Judge of Saharanpnr. 

Mr. D. C. Baner'.ee, fur the .Applicants. 

Mr. lYr/iii Oh tnd, for the Opposite Party. 

JUDGMEJ^T.—This is an application in 
revision from an order of the Subordinate 
Judge of Saharanpur, rejecting an applica¬ 
tion of the applicants, by which they had 
asked the lower Court to be brought on the 
reoird as defendinti in the suit brought by 
Sikaodar Khan against Imam-ud din and 
otlters. It appears that one Rao Ghulam 
Husain Khan was the proprietor of the 
property which is the subject-matter of the 
suit of Sikandar Khan. After Ghulam. 
Husain Khan’s death, his son, Khadim 
Husain Khan, entered into possession of the 
property. After the death of Khadim 
Husain, there was a dispute as to the succes¬ 
sion to the property, between Musimmat 
liRtif-un-nisa, widow of Ghulam Husain 
Khan and Haji Hemu Khan, who described 
himself as the nephew of Ghulam Husain. 
Sikandar Khan stated in that suit that he 
was the son of Ghulam Husain Khan by 
his second wife. It was decided by this 
Court that Sikandar Khan was the legitimate 
son of Ghulam Husain. Subsequently, there 
was a dispute between Sikandar Khan and 
Musammat Latif-un-nisa, and the dispute 
WR.3 compromised in this way that she was 


to remain in possession of Ith of the property 
as her legal share and of the balance in lien 
of dower. Musammnt Latif-un-nisa executed 
a deed of gift on the 11th of January 1899, 
in favour of Imam-ud-dio, son of Rahim 
Bakhsh, in respect of 555 bighaa^ 16 biawaa, 
situated in Mauza Sakraura. tmam^ud-din, in 
turn, executed a deed of mortgage in favour of 
the applicants in respect of the property gifted 
to him. The mortgage was renewed on the Slat 
of March 1911. Latif-un-nisa died 

in April 1908. After her death, Imam-ud-din 
and some others entered into possession of 
the property left by her. Sikandar Khan in¬ 
stituted a suit in the Court of the Subordi¬ 
nate Judge of Saharanpur on the 28th of 
April 1911, against Imam-ud-din and others, 
who were in possession of Ghulam Husain’s 
property after Latif-un-nisa’a death, on the 
allegation that he was entitled to get posses¬ 
sion of §th of the property as the legitimate 
son of Ghulam Husain Khan. After the 
institution of Sikandar Khan’s case, Imam- 
ud-din executed a deed of sale on the 28bh 
of Jane 1911, in respect of the property 
which be had mortgaged to the applicants 
in favour of the latter. The applicants, on 
the basis of their sale-deed, made an applica¬ 
tion to the Subordinate Judge of Saharanpur 
under Order I, rule 3, to ha broughc on the 
record. The lower Court on the objection 
of the plaintiif rejected the application. In 
revision before us, it is argued that though 
the applicants may have no ground to be 
made defendants on the basis of the sale-deed 
in their favour, yet as the sale-deed was 
obtained in lieu of the consideration of the 
mortgage-deed which was executed prior 
to the institution of the suit, the applicants 
should be brought on the record as defend¬ 
ants in the case. We are unable to agree 
with the learned Advocate for the applicants. 
The rule as to array of parties is given in 
Order T, rule 3. It is to the effect that 
all persons may be joined as defendants 
against whom any right to relief in respect 
of, or arising out of, the same act or transac¬ 
tion or series of acts or transactions is alleged 
to exist, whether jointly, severally or in the 
alternative. In the present case, no relief 
is sought by Sikandar Khan against the 
applicants, nor is the case of Sikandar Khan 
the same against the applicants as against 
the defendants already on the record. We. 
therefore, think that the order of the learned 
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BABAJI AIOBA V, DATTC LAXMAN. 

Subordinate Judge was correct. The appli¬ 
cation fails and is dismissed with coste. 

Btile discharged. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 877 of 1910. 

July 30, 1912, 

Present-. —Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
BABAJI AKOBA KASAR— Appellant 

versus 

DATTU LAXMAN KASAR— Respondent. 

UmitationAct (XV of 1877J, Sch. IIy Art. 127— 
Joint properly—Sititfor partition by one co-sharer^ 
Decree ascertaining plaintiff’s share — Co^parcenary 
hetiveen defendants not destroyed—Exclusion to know- 
ledge of co-parcener — Possession—Adverse possession. 

A; B. and C, wore co-parceners in a joint Hindu 
family. A. was excluded to liis knowledge from all 
enjoyment of tho family property since 1890. The 
property was in possession of B. lu 1895, C. sued 
Ji. and A. for his ono-sixth share of tho property and 
obtained a decree for this share in 1898. Tho decreo 
decided that tho family was a joint one, that the 
property in suit was joint family property and that 
B. was entitled to one-sixth share. In 1907, A. sued 
B. to recover liis share by partition of the family 
property. A. contended that as against him, the 
possession of B. should only be considered adverse 
after 1898. Both the lower Courts held that the 
suit of A. was barred under Article 127 of the 
Limitation Act, as ho bad been excluded from all 
enjoyment of the property since 1890: 

Held, that the suit w-as barred by time because, 

Per Chandavarkar, J .— 

(a) the co-parcenary between A. and B. was not 

destroyed by the decree of 1898; 

(b) the judgment and the deciee of 1898 did not 

disturb, as between A. and B., the previous 
state of things and stop the limitation 
that bad begun to run from 1890; 

Per Batchelor, J. — 

(c) the finding of fact that B. held adversely 

from 1890 was w’holly independent of, and 
unaffected by the decree of 1898, which 
only decided that the family and the 
property were joint and the property was 
consequently partible; and 

(d) though A. had a good title to possession in 

1898, the possession was actually with 
who was ousting A. to his knowledge and 
inspite of his title sinco 1890. 

Per Chandfluarfcur, J.—For a judgment in a parti¬ 
tion. suit brought by one co-parcener for his share, to 
operate as a severance of interest not only as to him 
but also as between the other co-paiceners sued, the 
judgment must contain a clear adjudication that each 
co-parcener either should have or is entitled to a 
share definitely fixed. 


Chidambaram Chettiarv. Qauri Nachiar, 6 I. A. 177 
at p. 180 ; 2 il. 83 (P. C.) and Bala Bax Ladhuram v. 
Rukhamhai, 30 I. A- 130 at p. 137; 5 Bom. L. 

R. 462; 7 C. W. N. 642; 30 C, 729 (P. C.), relied upon. 

Per Batchelor, J .—Possession is a mere matter of 
fact, and adverse possession means possession held 
by some person on his own behalf or on behalf of 
some person other than the true owner, the true 
owner having a right to immediate possession. 

Second appeal from the decision of the 
District Judge of Ahmednagar, in Appeal 
No. 46 of 1899, confirming that passed by 
the first class Sabordinate Judge at Ahmed- 
nagar, in Civil Suit No. 90 of 1907. 

Mr. L. A. Shah, for the Appellant. 

Mr. 0. 8. Rao, for Respondents Nos. 1 
and 3. 

Mr. J, B. Vhurandhar, for Respondeat 
No. 4. 

JUDGMENT. 

Cbandavarear, j. —The suit, which has led 
to this second appeal, was brought by the 
appellant for partition of property, alleged 
to be joint and ancestral, and the only ques¬ 
tion in appeal is whether the claim is barred 
under Article 127 of Schedule II to the 
Limitation Act. 

It is found as a fact by both the Courts 
below that the appellant has been excluded 
to bis knowledge by his co-parceners from 
enjoyment of the joint property since 1890, 
i. e., for more than twelve years before the 
present suit instituted in 1907. 

For the appellant, it is contended that the 
period of exclusion from 1890 to 1898 most 
be eliminated from the question of limitation, 
because of a decreo for partition passed in 
1893 in favour of one of the co-parceners. 
In the judgment on which that decree was 
passed, it was found that the property now 
in dispute was joint and partible. That 
finding, it is urged, was an adiudioation in 
favour of each party to that suit that he 
was a co-parcener entitled to a share; and 
that the adjudication had in law the effect 
of arresting, in favour of the appellant and 
as against the respondents, the period of 
limitation which had begun to run against 
the appellant from 1890 under Article 127 
of tbe Limitation Act and of giving him 
a fresh cause of action and starting point 
of limitation. 

Whether that is so must depend on what 
was determined by, and was the effect of, 
the judgment and decree in tbe previoqs 
@ait. 
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That was a sail) by Narayaa Balaji, who 
was defendant No. 5 in the present salt and 
is respondent No. 4 in this appeal. On an 
issue raised in the previous suit, the Court 
found that the property now in dispute was 
joint and partible. To use the language of 
the Privy Council in Ohidamharam, GhetUar v. 
Qauri I^achiar (1), by this judgment there 
was a clear adjudication that the property 
was partible.** The judgment then proceed' 
ed to declare (hat Narayan Balaji, the 
plaintiff in the snit, was entitled to one-sixth 
share in the property and the decree framed 
in accordance with the judgment awarded 
that sixth share to him. This sixth share 
could indeed not have been determined by 
the Court without asoerbaining incideutally 
the share of each of the oo«parceners. But 
that implied ascertainment could not destroy 
the co-parcenary also between the co-par- 
ceners who were defendants in the suit and 
make them separate in estate inter se unless 
the judgment had fixed the shares which 
they were or would be entitled to. That is 
the principle of the law laid down by the 
Privy Council in Bala Bax Ladhuram v. 
Rukhamhai {2)y where it is said t—“There 
is DO presumption, when one co-parcener 
separates from (he others, that the latter 
remain united. In many cases, it may be 
necessary in order to ascertain the share of 
the out-going member, to fix the shares which 
the other co-parceners are or would be entitl¬ 
ed (o, and in (his sense, the separation of 
one is said to be a virtual separation of all.” 
That is also in substance tbe principle of 
the decision of the Privy Council in Chidam.- 
baram Ohettiar v. Qauri Nachiar (1). For 
a judgment in a partition suit brought by 
one co-parcener for his share, to operate as 
a severance in interest not only as to him 
but also as between the other co-parceners 
sued, the judgment must contain a clear 
adjudication that each either should have 
or is entitled to a share definitely fixed. 
Now in tbe present case, in the previous 
suit, the judgment did nob fir tbe shares of 
the defendants therein. It gave a sixth 
share to tbe plaintiff in that suit and left 
the remaining five-sixth untouched. The 
determination of that sixth share might 

( 1 ) 6 I. A. 177 at p. 180; 2 M. 83 (P. C.). 

(2) 30 I. A. 130 at p. 137; 5 Bom. h. R. 4fi2j 7 C. W. 

642; 30 0. 729 (P. 0.) 


imply that each co-parcener bad a sixth 
share but that was incidental and was a 
matter of mere arithmetical oaloulation, 
which did not become a binding decision, 
because it was not made the subject of clear 
adjudication by the Court iu its judgment 
by fixing the share of every one of the other 
co-parceners so as to create a severance in 
interest as between them. The mutual rela¬ 
tions of the defendants with reference to 
their five-sixths having been left to continue 
as before, the ancestral property in their 
bands remained joint. If that was so, tbe 
judgment and the decree did not disturb as 
between them the previous state of things 
and stop the limitation that had begun to 
run as against the appellant from 1890. 

This conclusion derives support from the 
plaint and pleadings of the appellant himself. 
His case in the Courts below was not that 
the decree in the previous suit had ex¬ 
tinguished tbe joint estate not only as to the 
plaintiff in that suit bub also as between the 
defendants therein, of whom he was one and 
that thereafter the said defendants bad by 
agreement continued united so as to con¬ 
stitute a new joint family. His case was 
substantially that the plaintiff in that suit 
bad separated and that so far as the defend¬ 
ants therein were concerned, things had 
gone on as before. That meant that their 
previous relations with reference to every- 
thiog pertaining to the joint family, including 
limitahion, had been left undisturbad. And 
when the respondents pleaded limitation 
against him, the appellant relied upon Article 
127 of the Limitation Act in answer to 
the contention of the respondents that either 
Article 142 or Article 144 governed the case. 

The decree mast, therefore, be confirmed 
with costs. 

Separate sets of coats. 

Batchblor, J.—The plaintiff sued to recover 
by partition his share, one-sixth, in certain 
joint family property. Having been defeated 
in both the Courts below, he now brings this 
second appeal here. Admittedly there is 
against him an absolutely clear finding of 
fact that since 1890, he has, to bis knowledge, 
been excluded from all enjoyment of the 
family property; and admittedly he cannot 
succeed in this appeal uales.s be can displace 
this finding of fact. 

In the first place, a second appeal is hardly 
a stage of the litigation where one would 
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expect to find it possible to overturn a finding 
of fact, for such an appeal is expressly 
limited to questions of law, such questions 
being decided on the facts as found by the 
District Court. 

This difficulty the plaintiff seeks to 
overcome by calling in .aid a decision of the 
Civil Court in ISOS, determining a suit filed 
in 1895. That suit was brought by the 
present 5th defendant, and the other present 
defendants were parties to it. The decree 
decided that the family was a joint family; 
that the property in suit was joint property; 
and that the then plaintiff was entitled to a 
one-sixth share. The decree was in favour 
of the present 5th defendant, and there was 
no decree in favour of the present plaintiff. 
It is urged for the plaintiff that, by virtue 
of this decree, whatever adverse possession 
may, as a fact, have been running against 
him prior to the date of the decree^ must be 
considered to have determined at the date of 
the decree, with the result that the presently 
material period of adverse possession cannot 
be pushed back beyond 1898; and in that 
case, the present suit would admittedly be in 
time. 

The argument is one which I have great 
difficulty in following, but, so far as I 
understand it, it is altogether untenable. In 
my view of the case, the present finding of 
fact against the plaintiff is wholly independent 
of, and unaffected by, the decree of 1893, 
That decree neither decided, nor could decide, 
anything inconsistent with the present finding 
of fact, for the nature of the defendant's hold¬ 
ing between 1890 and 1902 could not have 
been determined in a suit instituted in 1895. 
All that the decree decided was that the 
family and the property were joint and 
that the property was consequently partible. 
It was nob even decided that the present 
plaintiff was at that time entitled to a 
one-sixth share, though I will concede that 
the decree proceeded on that reckoning. Still 
1 cannot see how the plaintiff is now to be 
benefited, or to be saved from the finding of 
fact against him. In 1898 it was held that 
be was a member of a joint family. But it 
was not decided that he was in possession of 
any part of the family property either direct¬ 
ly or constructively; and at a given moment, a 
Hindu may be a member of a joint family 
entitled on partition to his share and may 
still be in process of bein^ excluded to his 


knowledge. That is what has happened 
here. Possession is a mere matter of fact, 
and adverse possession, as I understand it, 
means possession held by some person on 
his own behalf or on behalf of some person 
other than the true owner, the true owner 
having a right to immediate possession. To 
say, therefore, that in 1898, the plaintiff has 
a good title to possession is perfectly consis¬ 
tent with saying that in fact possession was 
with the defendants, who were ousting the 
plaintiff to his knowledge and in spite of his 
title. 

As to the case of Amrita Ravn v. Shridhar 
Narayan (3), it is, I think, distinguishable on 
its facts, for there was an actnal decree 
awarding possession in 1886 to that party 
who was objecting that the joint judgment- 
debtor’s adverse possession prior to 1886 
could not be tacked on to bis subsequent pos¬ 
session so as to fill oat the complete period of 
limitation. Moreover, 1 do nob find that in 
that case the Bench enunciated any proposi¬ 
tion of law which is in conflict with the 
views I have expressed iu this appeal. 

Decree con^rmed. 

(3) 33 B. 317} 11 Bom. L. R. 51} 1 Ind, Gas. 322. 


ALLAHABA.D HIGH COHRT. 

First Civil Appe4L No. 65 of 1900. 

November 17, 1902. 

Present'. —Sir John Stanley, Kt , Chief 
Justice, and Mr. Justice Banerji. 

NAWALj KUNWA-R—Plaintiff— 

Appellant 

versus 

BAKHTAWAR SINGH and others— 
Dependants—Respondents. 

Ecidence Act (I of 1872), ss. 18, 21— Recital in 
mortgage deed—Admissible in evidence against re- 
presentative of mortgagor—Probative value of recital, 

A recital ia a mortgage-deed is admissible in 
evidence as against the mortgagor as well as against 
those who derive their title from him. Seobions 
18 and 21 of the Evidence Aoc make the reoital 
admissible against them even as an admission. The 
probative value of such reoital, however, is a 
different question. 

First appeal from a decree of the Sab- 
ordinate Judge of Saharaupur. 

The Hon’ble Mr. Motilal NeAru(with him Mr. 
Harendra Krishna Mukerii)^ for the Appellant- 
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The Hon’blo Dr. Sundar Lnl (witli liira 
Mr. Qohtl Prasad), for the Respondents. 

JUDGMENT',—This appeal arises in a 
suit brought by the appellant for sale upon 
a mortgage, dated the 10th January 1389, 
executed by the &rst defendant, Bakbbawar 
Singh, and his father, Parbap Singh, for 
self and as guardian of his son, Risal Singh, 
the defendant No. 2, who was at that time a 
minor. The amount secured by the mort¬ 
gage is Rs. 10,000, but the plaintiff alleges 
that she has paid only Rs. 8,337-9-0, which 
she seeks to recover with interest by sale 
of the mortgaged property. There was a prior 
mortgage in respect of the same property 
iu favour of Munna Lai, the father of the 
third and fourth defendants. The plaintiff 
alleges that this mortgage has been discharg¬ 
ed by her. Those defendants have purchased 
the mortgaged property from the first two 
defendants under a sale-deed, dated the 18th 
of July 1896, and have, therefore, beeu made 
parties to the suit. The fifth defendant, 
bauai’si Das, is the grandson of cue Shibban 
Lai, who also held a prior mortgage in 
respect of the property mortgaged to the 
plaintiff. The plaintiff alleges that she paid 
a part of the mortgage-money due to 
Shibban Lai and seeks to redeem that 
mortgage by payment of the balance. The 
sixth defendant, Dalip Singh, is the 
purchaser of a portion of the mortgaged 
property from the defendants Nos. 3 and 
The defendants Nos. 1 and 2 urge in answer 
to the claim that Rs. 1,000, only out of the 
consideration for the plaintiff’s bond was 
paid and that the said amount has been 
realized by the plaintiff from the usufruct 
of the mortgaged property. The defend¬ 
ants Nos. 3 and 4, the only defendants 
wlio have seriously contested the claim, 
plead that the plaintiff’s mortgage is 
fictitious and nominal and that it was 
executed in her favour by Partap Singh 
with a view to protect his property. This 
contention of the defendants has been ac¬ 
cepted by the lower Court which has 
dismissed the plaintiff’s claim. The plaintiff 
has preferred this appeal. 

The principal question to be determined 
in the appeal is whether the mortgage in 
favour of the plaintiff was a fictitious 
transaction. 

[A.fter considering the evidence their 
Lordships proceeded as follows :^] 


For the above reasons, we are of opinion 
that the conolusion at which the learned 
Subordinate Judge arrived as to the nature 
of the tranSHOtion is not warranted by the 
evidence, and that the mortgage in the 
plaintiff’s favour was a genuine mortgage. 

We have now to consider what payments 
have been actually made by the plaintiff. 
It was stated in the mortgage deed that 
out of the amount of the consideration for 
the mortgage, the plaintiff wa.s to withhold 
Rs. 8,293 for payment to prior creditors. 
Out of this sum, Rs. 3,250 was, as we 
have already stated, due to Munna Lai and 
was set off against the amount of the sub¬ 
mortgage executed by the plaintiff in his 
favour, so that this sum of R^. 3,250 has 
beeu paid by the plaintiff. It has also 
been proved that she paid to Bhawatii 
Prasad on account of Shibban Lai s mort¬ 
gage Rs. 1,500 on the 11th January 1889, 
aud Ra. 1,365 9-0 ou the 13th March 
18S9, in all Rs. 2,865-9-0. It has also beo'i 
proved by the evidence of Kishan Sabai 
that he was paid Rs. 500 in discharge of 
a promissory-note held by him. The pay¬ 
ment of Rs. 15 out of the sum of Rs. 515, 
mentioned in the plaint as paid to Kishan 
Sahai, has not been established. It is 
recited in the mortgage-deed that the 
plaintiff took credit for a sum of Rs. 549 
due to her on account of a nole of hand, 
dated the 14th March 1888. It was 
contended before us that no evidence existed 
on the record as to Partap Singh having 
executed any promissory-note in favour of 
the plaintiff for which Rs. 549 was due 
by him. Th learned Advocate for the 
respondents contended that the recital con¬ 
tained in the mortgage-deed in regard to 
that promissory-note was not admissible in 
evidence against the respondents, defend¬ 
ants Nos. 3 aud 4, purchasers from the 
mortgagors. We are unable to agree with 
this contention. There can be no question 
that the recital is admissible in evidence 
as against the mortgagors themselves, and 
as the defendants Nos. 3 and 4 derive 
their interest in the subjecb-matter of the 
suit from the mortgagors, sections 18 and 21 
of the Evidence Act make the recital admis¬ 
sible in evidence against them also as admis¬ 
sion. What the probative value of that 
admission may be is a different question, but 
we are clearly of opinion that the statement 
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may be used as evidence against defendants 
Nos. 3 and 4. 

[After considering the evidence their Lord- 
ships proceeded as follows :—] 

For the above reasons we have come to 
the conclusion that the plaintiff has ad¬ 
vanced under her mortgage-deed a sum of 

Rs. 8,322-9-0. 

******** 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 792 ok 191C. 
September 3, 1912. 

Present -.—Sit Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice N. Chatterjea. 

3HUKH1 KOBRI— Dependant No. 1— 

Appellant 

versus 

RAM KHELWAN PROSAD and otbers — 
Plaintiffs—Respondents. 

Rent, suit for, based on specific settlcinent—Nc 
olternativc claim jor rent^Plninttff's title proved but 
settlement not proved—^Vkether decree Jor use and 
occupation should be given—Amendment of plaint 
■whether should he allowed, ’ 

^ In a suit for rent where no aUornatiVc claim 
IS made for use and occupation, no sum can be 
decreed on that footinar. 

Kanto Dass Okowdhury v. Sumeernddi Lusher 
13 B. L, B. 343 (F.B.); 21 W. R. 208, followed. 

liierefore, where rent was claimed under an 
alleged settlement with tho defendant, which the 
plaintiff failed to prove, a decree for use and 
occupation ought not to have been given when 
there was no such claim and the defendant had no 
notice of such a claim. 

A plaint may be allowed to bo amended only when 
a claim has been omitted by mistake or inadvertence 

or tor similar reasons, and not deliberately 

Therefore, where the plaintiff has sued for rent 
upon a specific case of settlement with the defendant 
which has been found to be false, it is uot a case 
where ho should be allowed to amend the plaint bv 
claiming a relief for the defendant’s use and 

consistent with the claim original- 

^ Appeal from the decree of the Additional 
oj Mozafferpur, dated December 

^d. 1909, modifying that of the Mansif of 
Hajipor, dated July 28th, 1909. 

Babu Soroshi Oharan Mttra, 

Appellant. 

Babu Bipm Bihari Qkose^ for 
pondents. 

JUDGMENT. 

N. Chatterjea, J.—This appeal arises 
of a suit for recovery of rent brought 


for tlx 
the Res 


the plaintiff, on the allegation that the lands, 
for which the rent was claimed, had been 
settled with the defendant No. 1. The latter 
denied the relation of landlord and tenant 
with the plaintiff and set np one Jagadambi 
as his landlord. The Court of first instance 
held that the relation of landlord and 
tenant existed between the plaintiff and the 
defendant and gave a decree to the plaintiff. 
On appeal, the learned Subordinate Judge 
disbelieved the story of the settlement of 
the land by the plaintiff with the defendant 
No. 1, as also the alleged settlement by 
Jagadambi set up by the defendant, and 
held that the position of the defendant No. 1 
was no better than that of a trespasser, but 
that plaintiff’s title was proved and that he 
was entitled to recover rent for use and 
occupation from the defendant No. 1. 

The defendant No. 1 has appealed 
to this Court and the question raised in this 
appeal is whether the plaintiff is entitled 
to compensation for use and occupation in 
the suit as framed. 

In the plaint, there is no alternative claim 
for rent for use and occupation; the defend¬ 
ant No. 1, therefore, had no notice that 
the plaintiff, if he failed to prove the settle¬ 
ment set up iu the plaint, wonld claim 
rent for occupation of the land, and he is 
apparently not willing to be treated as 
tenant of the plaintiff. In a suit.for rent, 
where no alternative claim is made for nse 
and occupation, no rent can be decreed on that 
footing. This was decided by the Full Bench 
in the case of Lukhee Kanto Dass Ohowdkry 
V. Sumeeruddtn Lusher (1), and we are bound 
by that decision. No doubt, in the cases 
referred to in the judgment of the Court 
below, it was held that tenancy in this 
country is created not only by contract but 
also by occupation of land so far as agri* 
cnltural lands are concerned, and rent for 
use and occupation was decreed. But the 
question is not whether rent for nse and 
occupation can be decreed in a suit for rent, 
but whether a decree on that footing can be 
made where there is no alternative claim 
for use and ocenpation. As pointed out by 
the Privy Council in the case of Mshan 
Ghunder Singh v. Shama Ohum Bhutto (2), 
the determination in a cause should be 

(1) 13 B, L. R. 243; 21 W. B. 20S. 

(2) 11 M. I. A. 7 at p. 20; 6 W. R. (P. C.) 67, 
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founded upon a ease either to be found in 
the pleadings or involved in or consistent 
with the case thereby made”. 

In the case of Surnomoyee v. Dino Nath Gir 
^^unnayasee (3) and Azim Sirdar v. Ram hall 
Shaha{4i), the learned Judges treated the Pull 
Bench case of Lakhee Kanto hass Ohowdhry 
V. Sumeeruddin Lusher (1) as laying down 
that the landlord is entitled to rent or 
compensation for the use of the land, where 
he is unable to prove the kabulyat under 
which rent is claimed, but the Full 
Bench distinctly held that the question 
whether the landlord is entitled to rent 
for use and occupation, depends upon the 
claim which is stated iu the plaint and that 
where a claim for rent on account of such 
occupation is not made iu the plaint, the 
landlord is not so entitled. This view has 
been accepted and followed in Sttrendra 
Narain Singh v. Bhai Lai Ihakur (5), 
Rachhea Singh v. Upendra Ohandra Singh (6) 
and Gobinda Sundar Singh Chowdury v. 
Srikrishna Gkakravarty (7). In the present 
case, rent was claimed under an alleged 
settlement with the defendant. The plaintiff 
failed to prove it, and the defendant may 
well complain that a decree for use and 

occupation ought not to have 

when there was no such claim and he had 

no notice of such a claim. 

Section 157 of the Bengal Tenancy Act, 
no doubt, provides that when a plaintiff 
instituted a suit for the ejectment of a 
trespasser, be may, if he thinks fit, claim 
an alternative relief that the defendant be 
declared liable to pay, for the land in his 
possession, a fair and equitable rent to be 
determined by the Court, and the Court 
may grant such relief accordingly. But the 
suit has not been framed according to the 
provisions of that section. The plaintiff does 
not claim that the defendant be declared 
liable to pay a fair and equitable rent to be 
determined by the Court; the suit is based 
npon a contract of tenancy which he has 

failed to prove. .u t • ^ 

Of course, the Court may allow the plaint 

to be amended but the amendment should 

(3) 9 C. 908; 13 C. L. H. 69. 

(4) 23 0. 324. 

(5) 22 C. 752. 

I?) 10 o! L?J. 638; 6 ai. L. T.255; 3 lad. Oas, 346. 


be allowed only where the claim has been 
omitted by mistake or inadvertence or, for 
similar reasons, and not deliberately. Here 
the plaintiff sued for rent upon a speciHo 
case of settlement with the defendant which 
has been found to be false, and it is not a 
case where he should be allowed to amend 
the plaint by claiming a relief nob consistent 
with the claim originally laid. 

The decrees of the Courts below are accord¬ 
ingly set aside and the suit dismissed 

with costs. 

Jenkiks, C. J. — I agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 63 oe 1912. 

October 31, 1912. 

Breseut". —Sir George Knox, Kt., Judge, and 

Mr. Justice Rafique. 

RADHA RAWAN— Applicant 

versus 

TULA RAM— OpPOsirE Partv. 

Civil Procedure Code (ilcf V of 1908J, O. XXlll, r. 1 
—Application for leave to withdraio suit with 
libcrtij to bring fresh suit—Defective judgment—Eigh 
Court's power to set aside order—Revision—Practice. 

A. Court allowed a person to withdraw his suit 
with liberty to bring a fresh suit; there was 
nothing in the judgment to show that the Court wan 
satisfied that the suit must fail by reason of some 
formal defect or that there was any other sufficient 
cause for permitting the suit to be withdrawn: 

Held, that the High Court could interfere iu 
revision and set aside the order allowing the suit to 
be withdrami. 

Civil levision from an order of the first 
Additional Subordinate Judge of Agra. 

FACTS.—Iu a suit pending before the 
Additional Subordinate Judge of Agra, an 
application was made for permission to with¬ 
draw the suit with liberty to bring a fresh 
suit. The Subordinate Judge granted the 
permission and recorded the following order;— 

“I have heard the parties. I think there 
are sufficient reasons to allow the plaintiff 
to withdraw his suit with liberty to bring 
his suit again. The application is granted. 
Plaintiff’s suit is dismissed with costs with 
liberty to bring another suit. Defendant will 
get his half costa from the plaintiff.” 

Defendant applied to the High Court in 
revision against the above order. 

The Hon’ble Mr. Moti Lai Ne/irtt(with him 
Dr. Tej Bahadur Sapru)^ for the Applicant. 
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Mr. Wallach (with him Dr. Sattsh Chandra 
Banerji), for the Opposite Party. 

JUDGMENT.—-There is nothiog in the 
judgment of the Court below to show 
that that Court was satisfied that the suit 
must fail by reason of some formal defect. 
It was not shown to us that there was 
any formal defect or that there was any 
other sufficient cause. We have, therefore, 
no alternative but to set aside the order 
of the Court below and order that the 
case be returned to that Court with 
directions that it be restored to the file 
of pending suits and disposed of accord¬ 
ing to law. The coats of this application 
will be borne by the respondent. 

Order set aside. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 931 op 1911. 

November 19, 1912. 

Present:—Mr, Justice Sandara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
VILLURI ADINARATANA— Plaintiff— 

Appellant 

versus 

POLIMERA RAMUDU alias 
RAMASWAMT and others—Defendants— 

Respondents. 

Wate)—Right to water in running stream —Sur¬ 
face water—Nature and rights of water explained. 

Where water flowed through a definite channel 
across the lands of ,4., up to B.’s lands and then 
spread itself all along the fields of B. and overflowed 
its hands and joined another channel which irricated 
C.’s laud: 

Ueldy that the water as it flowed from B.'s land 
could not be regarded as surface water and 
C., was entitled to the customary flow of the 
channel water along B.’s lands and A. and B. had no 
right to obstruct the same. 

Although no claim can bo made either as a 
natural right or as an easement by prescription except 
to water flowing in a definite course and no claim 
can be maintained with regard to surface water 
or surface drainage, yet it does not follow that the 
right to the water of a stream ceases when it ceases 
to flow in a confined watcr-courso. 

Water flowing into a field from a known channel 
und passing along the field onwards into another 
field, though not over a confined tract in the 
former field but along its whole area, is not surface 
water. 

In each case, the question whether or not parti- 
cular water is surface water, is ono of fact to bo 


determined by the circumstances attending its 
origin and its continued existence. If the water 
is spread out and flows sluggishly over the 
surface, losing itself by percolation and evapora¬ 
tion, it is surface water although it has its source in 
springs. 

But the mere fact that the water spreads out 
at some places and flows sluggishly without sufficient 
force to form a channel for itself, does not make 
it surface water if the flow has sufficient force to 
maintain itself and it is subsequently gathered 
together into a channel so as to form a water¬ 
course. The chief characteristic of surface water is 
its inability to maintain its identity and existence 
as a water body. 

Well-defined existence arising from an ascertained 
course appears to be the real test in coming to a 
conclusion against any body of water being regarded 
as merely surface water. 

Second appeal against the decree of the 
Disfcricfc Oourfc of Vizagapatam, in Appeal 
Suit No. 20 of 1910, presented against that 
of the District Munsif of Vizagapatam, in 

O. S.No. 721 of 1908. 

Mr. B. Narasimhaswara Sarma^ for the 
Appellant. 

Messrs. K. V. L. liarasimkam and V. 
Ramesam^ for the Respondents. 

JUDGMENT.—In this case, the plaintiff 
asked for a declaration of his right to take 
water through a channel for the cnltivation 
of certain land belonging to him and for an 
injunction restraining the defendants from 
obstructing the course of the channel. The 
lands both of the plaintiff, and defendants are 
situated in a proprietary estate. Accord- 
ing to the plaintiff a river channel supplied 
the means of irrigation for the lands of the 
parties and other who had lands along* 

side the stream. A branch leading from the 
main channel passed through the lands of 
the defendants Nos. I, 2 and 3 and then the 
4th defendant’s land and, according to the 
plaintiff, afterwards reached his own land. 
Defendants Nos. 1, 2 and 3 are alleged to 
have blocked up the channel at a point higher 
than the 4th defendant’s land. They con¬ 
tended that the channel never irrigated 
the lands either of the 4th defendant or of 
the plaintiff, and that it stopped somewhere 
near their own lands. The 4th defendant 
did not contest the suit. 

The facts fonnd by the lower Appellate 
Court, as we understand the judgment of 
the District Judge, ai'e:—that the channel 
in question continued, as a definite water¬ 
course, up to the 4th defendant’s lands, and 
that the water of the channel flowed oyer 
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the bunds of the 4bh defendant’ll fields and 
joined another channel which irrigated the 
plainbifE’e lands. 

The Diebriob Munaif held bhab the plain¬ 
tiff was enUtled to the Ejw of the channel 
water along the 4th defendant’s lauds to 
the channel which was the direct source of 
irrigation for his land, and that the contest¬ 
ing defendants were not entitled to interfere 
with the flow. On appeal, the District 
Judge held that, as the water of the stream 
did not flow direct to the plaintiff’s land 
in any defined course, it must be taken 
that it was not intended to supply water 
to the plaintiff’s land. He regarded the water 
as it flowed from the 4th defendant’s laud 
over his hundt as mere surface drainage 
and was of opinion that the plaintiff could 
nob claim any legal right to it. He, con¬ 
sequently, dismissed the plaintiff’s suit. 

The question argued in second appeal is, 
whether the plaintiff is nob entitled bo the 
customary flow of the water of the stream A-I 
along the 4bh defendant’s field until it joined 
the channel which supplied water to his own 
field. There was, according to the finding of 
the Appellate Court, no definite water-course 
across the 4th defendant s field, the water¬ 
course ceasing to have any definite bed and 
banks after it reached the 4th defendant’s 
field. We must also take it, ou the findings, 
that the water in the stream was not always 
sufficient to irrigate the lands of the 4th 
defendant or to supply a flow to the plaintiff’s 
channel. But this we regard aj immaterial; 
such is the case with many streams and 
channels in this country. It is also imma¬ 
terial that the water of the stream flowing 
throngh the 4th defendant’s land did nob reach 
the plaintiff’s land direct bub joined another 
channel out of which the plaintiff gob his 
water. If the water of the stream supplied 
a means of irrigation to the plaintiff, it 
is immaterial whether it did so by directly 
reaching the plaintiff’s land or indirectly by 
flowing into another channel. 

The sabstantial question for decision is 
whether the fact that there was no defined 
channel across the 4bh defendant’s field but 
that the stream spread itself all along 
the field and overflowed the bunds to 
reach the plaintiff’s channel, puts the plain¬ 
tiff oat of Ooart. The question is one of 
considerable importance in this country. 


It was stated by the learned Vakil for the 
appellant, and we believe with good reason, 
that irrigation channels do not always go 
direct to every field irrigated by them and 
that the water often flows from one field to 
another, either through cuts made in the 
bund of the field or by over-flowing the 
fund. And he submitted that it would 
be disastrous if it should be held that the 
owners of fields on the further side of 
channels could not support their right to the 
waters of the channels in the absence of a 
confined passage along each field irrigated by 
them. 

The respondents’ Pleader, contended, on 
the other hand, that no claim can be made 
by any one to a llow of water except bo water 
Hewing iu a definite channel, and that all 
water, which disperses itself over a field with¬ 
out a definite water-course, must be regarded 
as drainage and surface water, which the 
owner of the field 07er which it passes is 
entitled to appropriate or divert as he 
pleases. 

After full consideration, we are of opinion 
that the respondents’ oontention should not 
be sustained. It 's, no doubt, (rue that no 
claim can be made, either as a natural right 
or as an easement by prescription, except 
to water tiiwing iu a definite coarse 
and that no such claim could be maintained 
with regard to what should be regarded 
as surface water or surface drainage 
in the proper acceptation of those expres¬ 
sions. But if this principle be under¬ 
stood correctly, it cannot, in our opinion, be 
held that the right to the water of a stream 
ceases when it ceases to flow in a confined 
water-course. If the stream has exhausted 
itself as a stream and merely soaks into a 
field, then, no doubt, no right to the 
water so soaking can be sustained in the 
same manner, as no right can be recognized 
to water falling on a field from the sky 
overhead or oozing from the soil nnder- 
Death. Water of any of these descrip¬ 
tions cannot be the subject of any right until 
it again begins to flow in a definite course. 
The reason why no right to such water 
can be recognised is explained iu various 
decided cases. In Acton v, Blundell the 
question arose with regard to water flowing 

(1) 12 M. & W. 324j 13 h. J. Ex. 289; 67 E. E. 361. 
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ia a subterraneous course and supplying a 
valley, which was drained away by a land¬ 
owner, who carried on mining operations in 
his own land in the usual manner. Tindal, 
C. J., explaining the ground and origin of the 
law which is held to govern running streams, 
observed as follows:— 

The ground and origin of the law which 
governs streams running in their natural 
course would seem to be this, that the right 
enjoyed by the several proprietors of the 
lands over which they flow is, and always 
has been, public and notorious: that the 
enjoyment has been long continued—in 
ordinary cases, indeed, time out of mind 
— and uninterrupted; each man knowing 
what he receives and what has always been 
received from the higher lands, and what he 
transmits and what has always been trans- 
mitted to the lower.” The right to use such 
water the learned Judge regards, as stated 
by Mr. Justice Story in Tyler v. Wilkinson 
(2), to be an incident to the land.’ He con¬ 
tinues;—“But ia the case of a well sunk by a 
proprietor in his own land, the water which 
feeds it from a neighbouring soil does not 
flow openly in the sight of the neighbouring 
proprietor, but through the hidden veins 
of the earth beneath its surface; no man can 
tell what changes these underground sources 
have undergone in the progress of time: it 
may well be, that it is only yesterday’s date, 
that they first took the course and direction 
which enabled them to supply the well- 
again, no proprietor knows what portion of 
water is taken from beneath his own soil- 
how much he gives orginally, or how much 
be transmits only, or how much he receives- 
on the contrary, until the well is sunk and 
the water collected by draining into it there 
cannot properly be said, with reference to 
the well, to be any flow of water at all ” In 
addition to the uncertainty and changes in 
the supply, his Lordship refers to two other 
reasons why no right to any such water 
should be recognized, namely, that every 
man, by virtue of his ownership, is entitled 
to abstract everything he can from bis own 
land, and secondly, he is entitled to make 

^e best use of his land for his own benefit 

He observes:— In the case of the runniog 
stream the owner of the soil merely trans- 
mils the water over its surface: ho receives 
(2) 4 Mason's (American) Reports 401. 


as much from his higher neighbour as he 
sends down to his neighbour below: he is, 
neither better nor worse; the level of the 
water remains the same. But if the man 
who sinks the well in his own land, can 
acquire by that act an absolute and indefea> 
sible right to the water that collects in it, he 
has the power of preventing his neighbour 
from making any use of the spring in his 
own soil which shall interfere with the en¬ 
joyment of the well. He has the power, still 
further, of debarring the owner of the land 
in which the spring is first found, or through, 
which it is transmitted, from draining his 
land for the proper cultivation of the soil: 
and thus, by an act which is voluntary on 
his part, and which may be entirely unsus¬ 
pected by his neighbour, he may impose on 
such neighbour the necessity of bearing a 
heavy expense, if the latter has erected 
machinery for the purposes of mining, and 
discovers, when too late, that the appropria¬ 
tion of the water has already been made.” 

In Muwstron v, Taylor (3), the reasons 
why no right could be obtained over surface 
water were pointed out. The judgments 
of the Court throw light also on what should 
really be regarded as surface water. Parke, 
B., said; Ibis is the case of common 
surface water rising out of springy or boggy 
ground, and flowing in no definite channel, 
although contributing to the supply of the 
plaintiff s mill. This water, having no defined 
course and its supply being merely oasnal, 
the defendant is entitled to get rid of it in 
any way he pleases.” Martin, B,, emphasised 
the right of every landowner to enjoy his 
land as he chooses. He said:—“The proprietor 
of the soil has prima facie the right to drain 
his land. He is at liberty to get rid of the 
surface water in any manner that may appear 
most convenient (o him; and I think no one 
has a right to interfere with him, and that 
the object he may have in so doing is quite 
immaterial.” Platt, B., observed:—“The 
plaintiff could not insist upon the defendant 
mamtainiug his fields as a mere water-table.” 
In Broadbent v. Ramsbotkam (4), which also 
related to surface water, the grounds of 
decision ^ were the same. The plaintiff 
clainied four sources of water which he said 

J'^>ngwood Brook on which his 
iV ^3; 1C6 E. R. 667. 

T Vo iV ^ 290; 26 L, 

T. Co. s.) 244] 105 R. R. 673. 
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mill was situated. One of the souroes was a 
swamp of 16 perches. Alderson, B., observed 
that it was merely like a sponge fixed (so to 
speak) on the side of the hill and full of 
water. “Jf this overflows, it creates a sort 
of marshy margin adjoining; and there is 
apparently no course of water, either into or 
out of it, on the surface of the land As 
to the subterranean courses communicating 
with this swamp, which must, no doubt, exist, 
it is sufficient to say that they are not 
traceable, so as to show that the water pass¬ 
ing along them ever reaches LDogwood 
Brook.” It will be observed that the learned 
Judge considered it material that there was 
no course of water into the swamp. The 
judgment of Lord Hatherley, L. 0., in 
Grand Junction Oanul Company v. Shugar (5), 
is also important as throwing light on the 
nature of surface water. He observed 
referring to Ohascmo^c v. Rich irds(^6^'. 

Justice Wighbman there laid down the law 
very plainly in giving the opinion of the 
Judges upon the subject, and the distinction 
was there drawn—and, 1 should have 
thought, firmly established—between water 
which comes no one knows exactly whence, 
and flows no one knows exactly how, 
either underground or on the surface, 
nnconfined in any channel, either as rainfall 
or from springs of the earth, which may 
vary from day to day, or spring up from 
beneath the surface in a direction which no 
one knows—between that species of water 
and water once confiaed in a regular chaonel.” 
His Lordship’s description is quite inappU- 
cable to water flowing into a field from a 
known channel and passing along the field 
onwards into another field, though not over 
a confined tract in the former field bub along 
its whole area. We may refer also to the 
observabioDB of Lori Watson in McNah v. 
Bohertson (7) “Water, whether Calling from 
the sky or escaping from a spring, which 
does not flow onward with any continuity of 
parts, but becomes dissipated in the earth’s 
strata, and simply percolates through or 
along those strata, until it issues from them 
at a lower level, through dislocation of the 

(5) 6 Ch. Ap. 433; 21 L. T. 402j 19 W. R. 509. 

(6) 7 H. L. 0. 349; 29 L. J. Ex, 81j 5 Jur. (n. 8.) 
873* 7 W. R- 635; 115 E. R. 187. 

(7) (1897) App. Cas. 129; 66 L. J. (P. C ) 27; 57 

Ji. T- 666; 61 J. P. 468. 


strata or otherwise, cannot with any pro¬ 
priety be described as a stream.” It is impos¬ 
sible to apply this description to the water of 
a stream flowing into it and afterwards pass¬ 
ing out of it after irrigating it, though with¬ 
out making a cutting for itself, over any parti¬ 
cular portion of the field. Tnetrue test of 
the existence of a common right is explained 
in Angell on “Watercourses,” section 105 (o), 
page 137. The learned author says:—-“ft is 
to ba observed that it is only when the Adw 
of water on one person’s land is identified 
with that on his neighbour’s, by being 
traceable tD it along a distinct and defined 
course, that the two proprietors can have 
natural relations with each other ia respect 
of it, considered as the subject of separate 
existence. If the waters on the two lands 
do nob possess this unity of character, they 
are in the same category as fish and birds, 
etc., and are only incident to, and form part 
of, the produce of their respective soils, 
while actually resting upon them; no pro¬ 
prietor can make claim to water in such 
condition before it arrives within his own 
borders. Nor can any proprietor claim that 
another shall receive it within his borders 
or that be shall not take appropriate mea¬ 
sures upon his own land and in the reason¬ 
able use thereof, to prevent its collecting 
upon his soil.” The next section illustrates 
the real character of surface water. “Thus 
water rising naturally, making land spongy 
and wet, and squaddering itself over the 
surfacs, has no public character whatever, 
although it ultimately finds its way bo and 
feeds a stream; and, therefore, before it 
arrives at any defined natural channel, 
it belongs solely to the owner of the 
land which it covers, and be may deal with 
it exactly as he thinks fib, while he is making 
a reasonable use of his own land. Such, also, 
18 the case with water which percolates 
through the porous basin of a pond or over¬ 
flows the edge of a well, or which passes or 
runs off the surface of the soil, before, in 
either instance, it makes itself some natural 
channel. And, clearly, water severed from 
all other water, as in a pond or tank, aud. 
resting solely on the proprietor’s own ground 
must be in a similar plight.” When the 
flow of water on one person’s land can be 
identified with that on another, there is no 
reason why a right to such flow should not 
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exist although the water may flow along an 
intervening piece of land. “A mere right 
of drainage over the general surface of land 
is very different from the right to the flow of 
a stream or brook across the premises of an¬ 
other.” Farnhara in his ‘Law of Waters and 
Water-courseWol. Ill, page 2556, observes: — 
“When water appears upon the surface in a 
diffused state, with no permanent source of 
supply or regular course, and then disappears 
by percolation or evaporation, its flow is valu¬ 
able to no one, and it must be regarded as sur¬ 
face water, and dealt with as such. In Gruwford 
V. Ramho (8), it is said that .surface water is 
that which is diffused over the surface of the 
ground, derived from falling rains and melting 
snows, and continues to be sucb until it 
reaches some well-defined channel lu which it 
is accustomed to, and does, flow with other 
waters, whether derived from the surface or 
springs; and thenit becomes the running water 
of a stream, and ceases to be surface water. 
In each case, the question whether or not par¬ 
ticular water is surface water is one of fact to 
be determined by the circumstances attending 
its origin and continued existence. If the 
water is spread out and flows sluggishly over 
the surface, losing itself by percolation and 
evaporation, it is surface water, although it 
has its source in springs. But the mere fact 
that the water spreads out at some places, 
and flows sluggishly without sufficient force 
to form a channel for itself, does not make it 
surface water if the flow has suflfioient force 
to maintain itself, and it is subsequently 
gathered together into a channel so as to form 
a water course. The chief characteristic of 
surface water is its inability to maintain its 
identity and existence as a water body, 

.But marsh lands through which 

overflow water from a lake reaches a natural 
stream are not governed by the rules appli¬ 
cable to mere surface water”. Well-deflued 
existence arising from an ascertained course 
appears to be the real test in coming to a 
conclusion against any body of water being 
regarded as merely surface water. See Farnbam 
page 2556. Angell refers to a case which 
throws light on what is really necessary to 
make a water-course. For 7 rods, the stream 
descended rapidly in a well-defined course to 
a piece of marshy ground where it spread, so 


that its flow was slight and not sufficient to 
break tbe turf but was generally sufficient to 
form a continuous sluggish current along 
the surface in a natural depression to a water¬ 
ing place within the plaintiff’s land. This was 
adjudged to be a water-course withiu the mean¬ 
ing attached in law to that term. D >mat states 
the rule of Civil law as follows: “if waters 
have their course regulated from one ground 
to another, whether it be by the nature oi the 
place, or by some regulation, or by a title, or 
by an ancient possession, the proprietors of the 
said grounds cannot innovate anything as to 
the ancient course of the wa er. Thus, he who 
has the upper grounds cannot change the 
course of the waters, either by turning it some 
other way, or rendering it more rapid, or mak¬ 
ing any other change in it to the prejudice of 
the owner of the lower grounds.” 

It is quite clear that the water of the chan¬ 
nel in dispute batweeu the parties in the pres¬ 
ent case, when it entered the 4th defendant’s 
land, could not be regarded as surface water. 
It came from the ohauuel iu dispute. Its 
origin is not on the 4th defendant’s land nor did 
it come upon the surface of his land through 
the pores of the earth. The channel did not, 
according to the findings, lose itself,’ and get 
mixed up with the earth of the 4th defendant’s 
land but continued its coarse along his field. 
The identity of the stream was preserved when 
it passed out of the field. It may be that the 
4t.h defendant could, if he chose, restrict 
tbe passage of the stream along his land by 
confining it to a channel, occupying only a 
small portion of his field. It was not, however, 
the 4th defendant that obstructed the coarse 
of the stream, but defendants Nos. 1, 2 
and 3: and the obstruction was made at a 
place before the stream reached the 4bh de¬ 
fendant’s land. They had no right to do so. 
In Dudden v. Guardians of Glutton Union (9), 

the water from a spring flowed in a gully or 
natural channel to a stream on which was a 
mill. The spring having been cut off at its 
source and the water received into a tank as 
it rose from the earth, by the license of the 
owner of the soil on which the spring rose”, it 
was held that an action would lie against the 

obstrucborbytheownerof a mill who used 

to receive a supply of water for his mill. 

The obstructioa in this case, according to 

(9) 1 H. & N. 627i 26 L. J. Ex. I45j 103 E. E. 752. 


(8) 44 Ohio. St. 287; 7 N. E. 429. 
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ihe flodinff, was at a place where the channel, 
undoubtedly, existed aa a regular water¬ 
course. In our opinion, it did not cease to be 
Buoh before it reached the channel which 
directly irrigated the plaiutifl’s land. It did 
not become surface water on reaching the 4.th 

defendant’s land. , . . , . • 

We reverse the District Judge s decision 
and restore the decree of the District Munsii 
with coats both here and in the lower Appellate 

The plaintiff will also have the further 
relief of an injunction against defendants Nos. 
1 to 3 from interfering with the plamtifi 3 
rights declared and granted by the Distriot 
Munaif who refused that relief of injunction 
on insufficient grounds and against which 
refusal, the plaintiff tiled a memo. of 
objections in the District Court and has also 
complained in the second appeal memo. 

before us. 


ALLAHABAD HIGH 
Civil Revision Petition No. 101 op lyi^ 

November 28, 1912. 

Present -. Henry Griffin, Kt., Judge. 

RAM LAL—Defendant—Applicant 


versus 

A AJAR OHAND_ Plaintifp—Respokdrnt. 

nr n( 1905) S. 29 (6), Sc/t. /, 

he period of Hmitatioa lor au appeal to the Dis- 

trilt Ju'lliruader Ag« Tenancy Act, 1901. .n thirty 

^Xchan appeal is governed by the pracedure 
a^rihed bv the Code of Civil Procedoro and by the 


^'"^Application for revision against an order 
of the Distriot Judge of Jhans., dated the 

9th of April 1912. 

Mr Bamilton, for the Applicant. 

Mr. B. K. MukerH, for the Opposite Party. 
JUDGMENT.—A secondappealiu a revenue 
suit to the learned District Judge of Jaunpore 
was dismissed by him on a preUminary ground 
that the appeal had been filed beyona time 
aud no Bufficienb cause had been shown for 
extending the time for the filing of the appeal. 
Two grounds have been taken in the application 
for revision to this Court. One ground is that 


on the merits, the applicant was entitled to the 
benefit of section 5 of the Limitation Act. 
Prom the facts set out in the judgment of 
the Court, I am satisfied that the decision of 
the Court below on that point was correct. 
The applicant had himself to thank for the 
delay in the filing of the appeal after the 
expiry of one month from the date of the 
decree. The second ground raises a question 
as to which no ruling has been quoted before 
me. Mr. Hamilton for the applicant contends 
that the Tenancy Act does not prescribe any 
period of limitation for appeals preferred to 
District Judges under the provisions of section 
167 of that Act He points out that 
Schedule E of that Act prescribes periods of 
limitation for appeals to Collectors. Commis¬ 
sioners and the Board, whereas in the matter 
of appeals to District Judges, the Act is silent. 
He refers to section 29 (&) of the Limitation 
Act. xvhich provides that nothing shall affect 
or alter any period of limitation prescribed for 
any suit, appeal or application by any special 
or local law now or hereafter in force in 
British India. As a matter of recognised 
practice, limitation for appeals to Dis¬ 
trict Judges has always been taken to 
be one month from the date of the decree 
and it appears to me that the provision 
of section 193 of the Tenancy Act suffi- 
ciently covers the question now before 
me. That section provides that the provisions 
of the Code of Civil Procedure shall apply to 
procedure iu all suits and other proceedings 
under the Tenancy Act so far as they are not 
inconsistent therewith subject to certain 
modifications. An appeal bo the District Judge 
is, therefore, governed by the procedure 
prescribed by the Code of Civil Procedure. 
Under Article 152 of the Limitation Act, a 
period of thirty days is prescribed for appeals 
to District Judges. I see no reason to inter¬ 
fere. The application is dismissed with costa 
including fees on the higher scale. 

Application dismissed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1993 op 1910. 

November 28, 1912. 

Present-. —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

NAGAR ALI JOARDAR— Principal 
Defendant—Appellant 
versus 

KALA CHAND SARDAR— Plaintiff- 

Respondent. 

Landlord and tenant—Tranftfer of entire holding 
without landlord’s consent—Original tenant remain^ 
ing on land n.s .suh-tcnant of purchaser—Liability of 
purchaser to ejectment — Ahanclonment—Forfeit lire. 

Where the defendant purchased the entire rights 
of the original tenants to certain jote lands with¬ 
out obtaining the consent of the landlord, tho 
plaintiff, to the transfer, and the original tenants 
remained in possession as sub-tenants of tbe pur- 
chasor: 

ifetd, that the principle laid down in Kahil Sardar’s 
case, 20 C. 690, did not apply, and the landlord was 
entitled to a decree for ejectment against tho pur¬ 
chaser. 

Kallinath Chakravarti v. Upendra Chundcr 
Choxodhry, 24 C. 212; 1 C. W. N, 163, followed- 

Rai Knmaleswari Fersad Singh Bahadur y. 
MoharnJ Harbullab Narain Singh Bahadur, 2 C. L. 
J. 369; Chandra Mohan Mookhojxidhaya v. Bissessxoar 
Chafterjee, 1 C. W. N. 158, Durga Prosad Sen v. 
Doula Oazee, 1 C. W. N. 160 and Sheikh Oazaffer 
Hoisein v. E. Dablish, 1 C. W. N. 162, distinguished. 

Appeal from the decree of the District 
Judge of Nadia, dated March 22od, 1910, 
modifying that of the Munsif of Meherpur, 
dated July 29th, 1909. 

Babus Remendra Nath Sen and Bimal 
Chandra Das Gupta, for the Appellant. 

Babu Karunamoy Bose for Baba Ram 
Chandra Majumdar and Babu Sachchidaninda 
Gupta, for the Respondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff, a lady, 
shebatt under her husband’s Will, to eject the 
appellant, tbe principal defendant, from three 
jamas which bad come into his possession 
under a sale certificate dated September 
1903, which a third party had obtained 
against defendants Nos. 1 to 6. 

It is extremely difficult to follow the 
judgment of either of the Courts inasmuch 
as the parties are wrongly described, the 
tiansferee being described as the principal 
defendant and not numbered and the trans¬ 
ferors being Nos. i to 6. But this muoh is 
clear that by the sale certificate Exhibit B, 
the whole of these three jainas were trans¬ 
ferred to the principal defendant. Subse¬ 
quently, tbe plaintiff sued the six defendants 
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for rent, but the defendants Nos. 3 to 5 were 
exonerated from tbe suit for what reason we 
know not; but it must have been becanse the 
Court held they had no interest in the hold¬ 
ing, for we find that the whole of the arrears 
sued for were decreed against defendants 
Nos. 1, 2 and 6. These points have not 
been considered by the learned Judge at all, 
and tbe Mnnsif in his judgment, although he 
set out at page 14 to describe this litigation, 
unfortunately did n'>t go far enough. But 
the question is a pure question of law, and 
we think that we can deal with it on the 
authorities and dispose of the suit. 

The contention on behalf of the principal 
defendant, who is tbe appellant and trans¬ 
feree of the whole of this jama, is that in¬ 
asmuch as the learned Judge has found fhat 
the defendants Nos. 3 to 5 are still in pos¬ 
session of a portion of the Jama, no forfeiture 
could have been incurred on the authority 
of the rulings in Kahil Sardar v. Chandra 
Nath Nag Chowdhry (1) ; Rnt Kamalsswart 
Persad Siy Bahadur y, Maharaj Harbullab 
Narain Singh Bahadur (2) ; Chandra Hohun 
Mookhopadkaya y. Bissesswar Ohatterjee (3) ; 
Durga Prosad Sen y. Doula Oazee (4) and 
Sheikh Qozoffer Hossein v. E. Dablish (6). 

Now we find that all these cases are distin¬ 
guishable on the ground on which the case of 
Kahil Sardar v. Chandra Nath Nag Chowdhry 
(1) was distinguished by this Court in 
the case of Kallinath Ohakravarti y. Upendra 
Ghunder Chowdhry (6), where it was 
held that where the defendant had pur¬ 
chased the entire rights of the original 
tenants of certain jote lands without obtain¬ 
ing the consent of the landlord to the 
transfer of the tenures, and the original 
tenants had remained in possession as sub¬ 
tenants of the transferees, the principle laid 
down in Kahil Sardar v. Chandra Nath 
Eag Chowdhry (1) did not apply. Now 
in all these cases, which have been cited 
to ns by the appellant and which we have 
just now noticed, the rule laid down is that 
the sale of a part of the holding is not a 
ground for forfeiture. The language iu the 

(1) 20 C. 690. 

(2) 2 0. L. J. 369. 

(3) 1 C. W. N. 158. 

(4) 1 C. W. N. 160. 

(6) 1 0. W. N. 162. 

(6) 24 0. 212j 1 0. W, N. 163, 
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laiter part of the iudgrraenfc in the case of 
JCnhil Sfirdar v. Ohaitdra Nath Nog Ohoicdhry 
(1) is not very clear. After laying down 
that the i^ull Bench in Nurendro Narayan Eoy 
T. Ishen Ohandm Sen (7) had held that 
the reason why the zemindar is entitled to 
obtain khas possession of the lands of the 
holding which has been sold and of which 
possession had been given to the purchaser, 
is that the sale and transfer of possession to 
the purchaser conveys no title to him and as 
the ryot has left the holding- and disclaims 
any interest in it, he must he deemed to have 
abandoned it and the land remains a piece 
of laud within the zemindari to which the 
person in possession has no title and which 
has been abandoned by the owner, does not 
seem to be consistent with the subsequent 
finding in that case, that the sale or parting 
of posseFsion of the whole or part of the 
holding is mt made a ground for forfeiture 
by the Tenancy Act. But the facts in that 
case show that there was no question of 
parting with the whole of the holding, be* 
cause the Judges say in the present case so 
far from having abandoned the holding, the 
ryot and his sons since his deat-h have paid 
rent of the whole in the Oollectorate and 
they have themselves always cultivated a 
portion of it,” so that the words in the phci- 
tum^'ov parting with the whole” are obiter, 
and it is perfectly clear from the other 
rulings that the rule is that the transfer by 
an occupancy ryot of a portion of his holding 
does not effect the forfeiture of his tenancy, 
if he continues to be In occupatiou of the 
remainder, and this is what is laid down m 

the cases in 1 Calcafcta Weekly Nobes. In 
every case, there was a transfer of only a 
portion of the holding. Now in the case of 
KalUnath Ohakaravirti v. Upendra Chunder 
Ohowdhry (6), to which we have referred, the 
•whole of the holding was transferred, and the 
fact that the original tenants came back 
again as sub-tenants or in any other way, 
was held not to get rid of the original aban* 

donraent. 

After the argument was over, oar atten¬ 
tion was called to the ruling in Dina Nath 
Boy V. Kriehna Bejoy Saha (8), where it was 
held that, the original tenants, having taken 
under-lease from their transferee, could not 

(7) 13 B. L. E. 274; 22 W. R. 22. 

(8) 9 0. W. N. 879, 


have been said to have abandoned the hold¬ 
ing. But we find that this case i-i clearly 
dislingiishable, bocause they were holders 
of the entire holding and they expressed 
their willingness to pay rent to the landlord 
and ignore the transfer. 

We think that the present case is governed 
by the rule laid down in KalUnath Chacker- 
butty V. tfpendra Ohaadra Ghowdhry (6) and 
we are fortified in this opinion by tlie find¬ 
ings of the learned Munsif on the facts of 
tin case which have not boen propsrly dealt 
with by the lower Appellate Court. Had it 
been necessary to go into facts which the 
learned Judge has not properly gone into, 
we should have to remand this case be* 
cause we are not satisfied that the learned 
Judge’s ipso dixit in the decretal part of his 
judgment that defendants Nos. 3 to 5 are in 
part possession has any foundation, inasmuch 
as he gives no reason for it, and the previous 
part of his judgment makes it very difificult 
to understand when he is talking of defend¬ 
ants Nos, 1, 2 and 6 and when he is talking 
of defendants Nos. 3, i and 5. The defend¬ 
ants Nos. 3, 4 and 5 happen to be ladies and 
their contention is that they obtained small 
parcels of the property by partition for their 
sustenance. It does not appear that any 
evidence was ever given of any such parti¬ 
tion and there is no finding in either ourt’s 
judgment that any such partition ever took 
place. It would appear that these ladies 
were in the position of maintenance-holders 
and that when the entire jamas were sold 
under the money-decree by the sale certificate, 
Exhibit B., whatever rights they had, must 
have passed, inasmuch as the decree was 
against them and the sale certificate passed 
the whole of the jama. It is, therefore, per¬ 
fectly clear to us that the sale under the 
certificate constituted a complete ouster of 
all the defendants from the jamas and that 
on the authority of the Full Bench, the 
plaintiff landlord is now entitled bo re-enter. 

The result is that the appeal of the princi¬ 
pal defendant is dismissed and the cross¬ 
appeal of the plaintiff is decreed. There 
will be a decree in favour of the plaintiff for 
khas possession of the whole of the jamas 
but without mesne profits excepting in so 
far as they were allowed by the Munsif; in 
other words, the judgment and decree of the 
lower Appellate Court are set aside and the 
judgment and decree of the Munsif restored, 



650 


INDIAN OASES. 


[1912 


MUHAMMAD ISMAIL KHAN V. MITHD LAL. 

Th6 cros 3 ’ 2 iPp 6 ll<itifc 18 ©nfcitlGd to his costs 
in this Court and in the lower Appellate 

Court. 

Appeal dismissed; Gross-appsal allowed. 


AIiCAHABAD high court. 

Letters Patent Appeal No. 43 of 1912, 

November 27, 1912. 

—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice. Banerji. 

HAJI MUHAMMAD ISMAIL KHAN— 

Plaintiff—Appellant 
versus 

MITHU LAL and others — Defendants — 

Respondents. 

Lniidlonl aitd tenant—Grove planted with permi/:. 
sion o/ 7 .cmimlar on jwymcnf of rent—Right to trnnsjer 
such grove—Agra Tcnancij Act (ll of 1001), 4, 

A. planted a grove and constructed a pacca well 
with the permission of the zemindar and agreed 
to pay a yearly rent. Subsequently A. sold the 
<Trove and the well to the defendants: 

” Held, that the transfer was a valid transfer, the 
position of A. being that of a grove-holder. 

Zluhnmmad Tasin v. Illahi Balchsh, 34 A. 645; 10 A. 
L. J. 73; 16 Ind. Cas. 455, followed. 

Per Benerji, J. (.contra)—A grove-holder is a tenant 
under section 4 of the Agra Tenancy Act and has no 
right to transfer the grove in the absence of a custom 
or contract to the contrary. 

Letters Patent Appeal from the decision of 
the Hon’ble Sir George Knox, Kt., Judge, 
dated the 12th of March 1912, in Second 
Appeal No. 501 of 1911. See 14 Ind. Cas. 799. 

Mr. Abdul Raoof (with him Mr. Muhammad 
Ishaq Khav), for the Appellant. 

Mr. Peace Lai Banerji, for the Respondents. 

JUDGMENT. 

Richards, C. J.—This appeal arises out of 
a suit in which the plaintiff sought a declara« 
tion of his title to a certain plot of land with 
the trees thereon and a pueca well. The 
defendants admitted the plaintiff's title as 
zemindar and it is quite clear that the issue 
between the parties was, whether or not the 
plaintiff was entitled to oust the defendants 
from the possession of the grove and well. 
The facts are very clearly stated by the 
learned Judge of this Court from whose 
judgment this Letters Patent Appeal has 
been preferred. I will nevertheless state 
them very shortly. The zemindar agreed with 
one Lekbraj that he should plant the plot in 


question with fruit trees and should pay a 
yearly rent which was subsequently slightly 
enhanced. Lekbraj, in pnrsnance of the 
agreement, planted the grove and made the 
pucca well in question. Subsequently, he sold 
the grove and well to the defendants and 
died without leaving heirs. The plaintiff 
claims that under these circumstances, the 
defendants have no rights and that he is 
entitled to take possession and enjoy 
the grove and well planted and made by 
Lekbraj. 

It seems to me that this claim is not well 
founded. Prima facie, every one is entitled 
to transfer any property or right he may 
possess. 1 think that Lekhraj bad rights 
as the result of his having planted the grove 
and made the well in pursuance of his 
agreement with the zemindars. Indeed it was 
admitted that Lekhraj could not himself have 
been dispossessed, nor could his heirs if he 
had left them. No doubt this prima facie 
right of transfer may be restricted by 
custom or by Act of the Legislature. As for 
example, tenants of certain class of holdings 
are prohibited by the Tenancy Act from 
transferring their holdings. There is, in 
my opinion, however, nothing in the Tenancy 
Act to prevent a person possessed of enoh 
rights as Lekbraj had from transferring such 
rights. Of course, if I thought that the 
rights of Lekhraj were those of an occupancy 
or non>occapancy tenant, or that such rights 
were appurtenant to an occupancy or noc> 
occupancy holding, I would hold that he had 
no right to transfer. It was, however, never 
alleged in the plaint nor apparently contend* 
ed in either of the lower Courts below or 
in the second appeal to this Coart that 
Lekhraj was an occupancy or non-occupancy 
tenant of the grove and well, or that such 
rights as he possessed were apportenaut to 
such a tenancy. . Furthermore, I do not 
consider that such a contention could have 
been successfnlly put forward. Assuming 
that Lekhraj was a tenant of the land, his 
right to use it was limited to growing and 
maintaining the trees. He could not use 
the land for ordinary purposes of agriouU 
ture. His position was in fact that of a 

grove-holder”—a position well known and 
recognised. 

I would dismiss the appeal and affirm the 
decision of the three Courts by which the 
case has been already deqid^d* 
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BaN£KJI, .1.—.1 regrafc [ am unable to take 
the aame view aa the learned Chief Juatioe 
as to the oompetenoy of a person who plants 
a grove with the permission of the land¬ 
holder upon an agreement to nay him rent, 
to transfer the grove, so as to confer on the 
purchaser a right to continue in possession of 
the grove against the wishes of the land¬ 
holder. In my opinion, such a person is a 
tenant as deKned in the Agra Tenancy Act, 
section i, beinga person by whom rent is paid 
and ‘rent’according to that Act means, among 
other things, payments niaie on account of a 
grove. As he is nob a tenant of the classes of 
tenants whose interest is under the Act 
transferable (see section 20), he has no riglit, 
in the absence of a contract or custom to the 
contrary, to transfer the grove. However, I 
do not desire to pursue the matter further, 
as it seems to me the question was practically 
decided in Muhainmad Yasiu v. Ilnhi Buksk 
(1), which was an appeal under the Letters 
Patent from one of ray judgments. I am 
afraid 1 am bound by the ruling in that case. 
I, therefore, agree in dismissing this appeal. 

By the Court. —The order of the Court is 
that the appeal is dismissed with costs. 

Appeal dismissed. 

(1) 3-t A. 543} lU A. L. J. 73: 16 lad. Cas. 455. 


BOMBAY HIGH COURT 
Second Civit. Appeal No. 63 op 1912. 

August 1, 1912, 

Present: — Sir N. Q-, Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
MALKAFPA DOD OHANBASAPA- 
GO WDA— Appellant 
versus 

MUDKAPPA BASAPPA MODIGAYDAR 

—Respondent. 

Adverse posaession-Co-sharers —Hindu Law—Joint 
family property—One co-sharer in possession for all^ 
Alienation by co-sharer in jjassession^CorUinitance 
of alienor in possession—Knoioledge of exclusion 
--■Limitation Act (S.V of IS77), Sch. II, Arts. 1 'a7, 144 
A. aud B- wore members of a joint Hiada family. 
A. held poasessioa oa behalf of himself and his 
co-paveeuor till 1830, whoa A. sold the property to 
a stranger C. A., however, continued in possession 
and passed a rent-note in favour of his vendee, (7. 


Thoru was nothitig in tliu uircuinsLuticos to put B. on 
uotico that any ohiiugo of posso.ssion Iiad occurred 
or that liis titio wus in any U’ay inijjurillcd. 

Ill 190U, li. Huod for pos-sossioii of his aharo by 
partition: 

Held, (1) that tho suit was not b:irrcd by liinit:i- 
tion; . 

(2) that before tho alienation, Hkj po-sscssion of 
./I. was more or loss of a lidiiuiary cliaracter audit 
was the possossioti of all f.lio co-aharors; it could 
not begin to be adverse without iidimabion by blio 
co-parocnor in possession conveyed to the other co- 
parccnor that he iutemloil to o.'ccliido him. 

Per Chnii'livnrk'ir, J —Tho question of adverse 
possession between co-parconor.s inter so is governed 
by Article 127 of bl e Limitation Act. Article 144 
applies whero the tjnestion i.s as between a co¬ 
parcener in a joint Hindu family and a stranger 
to it. 

If a co-parcener has alienated property belonging 
to tho family, so as to excludo other oo-parccners 
from it, adverse possession in favour of the alienee 
begins to run from the date of alienation and tho 
consequent e.xclusion of tlie co*parceners. 

The law is tiiat tho Court is ahvays too loth to 
hold adverse possession proved whore the possession 
is equivocal in character. 

Lallubhai Bapubhai v. Mankubarbai, 2 13. 388 at p. 
417, followed. 

I’or Batchelor, J .—To constitute uu adverse pos¬ 
session against tho real owner, possession must be 
iu some way or other ostensibly adverse. 

Second appeal from the decision of the 
District Judge of Dharwar, in Appeal No. 
26 of 1910, reversing that passed by the 
Subordinate Judge at Haveri, in Civil Suit 
No. 408 of 1903. 

Mr. M. V, Bhatt for the Appellant. 

Mr. 0. S. Mulgaonkar, for tbe Respond¬ 
ent. 

JUDGMENT. 

Chandavarkar, J.—The question which 
arises in this appeal is oue of adverse 
possession under Article 144 of the Limita¬ 
tion Act. The facts shortly are: the lands 
in dispute belonged originally to the 
plaintiSs aud defendant No. 1 as members 
of a joint Hindu family. Defendant No. 1 
held possession of them on behalf of himself 
and his co-parceners till 1830 when he sold 
the property to defendant No. 2. But 
defendant No. 1 continued iu' possession and 
passed a rent note in favour of the 2ad 
defendant, his vendee. Tbe question is 
whether this suit for partition which was 
brought in tbe year 1906 is barred by reason 
of the adverse possession or defendant No. 2 
from tbe date of his sale. 

Now, it is truo the question of adverse 
possession betweeu co-parceuers inter se is 
governed by Article 127 of the Limitation, 
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Act. Bub Article l-tt applies where the 
question is as between a co-parcener iu a 
ioint Hindu family and a stranger to it. 
If a co-parcener has alienated property 
belonging to the family, s> as to exclude 
other co-parceners from it, adverse possession 
in favour of the alienee bogins to run from 
the date of the alienation and the con¬ 
sequent exclusion of the co-parceners. In 
the present case, defendant No. 2, the 
alienee, did not go into possession bat 
allowed defendant No. 1, his vendor, to 
continue in the character of tenant under 
him. It is argued that that constructive 
possession entitles the second defendant to 
reckon the period of adverse possession from 
the date of his sale. But the objection in 
law to that argument is this:—Before the 
alienation defendant, No. 1 had held posses¬ 
sion for himself and his co-parceners. His 
possession was, therefore, more or less of a 
fiduciary character, and it was the possession 
of all. It could not begin to be adverse 
without intimation by the co-parcaner in 
possession conveyed to the other co-parceners 
that he intended to exclude them. S>Ioog 
as defendant No. 1 was in possession, 
notwithstanding his sale bo defendant No. 2, 
his co-parceners would have no reason to 
suppose that be held adversely and intended 
to change the original character of that 
possession. Defendant No. I could not hold 
for both his co-parceners and defendant 
No. 2. Therefore, for adverse possession (o 
run from the date of the sale, it was 
necessary for either of the defendants to do 
something to change the character of 
defendant No. l*s possession, and that to 
the knowledge of the co-parceners 

excluded. Defendant No. 2’3 title was 
merely on paper, and he could not rely 
upon the possession of defendant No. 1, as 
that of his tenant, because side by side 
with that, there was the undisturbed 
possession of defendant No. 1 as the agent 
of his family. Therefore, the character of 
the possession of defendant No. X being of 
an equivocal character, there was nothing 
on which adverse possession could operate. 
The law is that the Court is always too 
loth to hold adverse possession proved 
where the possession is equivocal in character: 
Lallubhai Bnpubkai v. Mankubarbai (1). 

(1) 2 B. 388 at p.417. 


On these grounds, the decree of the Court 
below must be reversed and the case sent 
back for disposal on tbe merits. 

Costs to be costs in the appeal. 

Batchelor, J —I am of the same opinion. 
It seems to me to be impossible to hold 
that the plaintiffs can be prejudiced by 
reason of the fact that a deed of sale was 
executed behind their back by their agent, 
the first defendant, in favour of a stranger, 
the second defendant. In spite of this 
deed of sale, there was no transfer of 
possession, but possession remained, as uptil 
then it had always been, with tbe first 
defendant who is the agent of the plaintiffs 
in that behalf. There was nothing in these 
circumstances to put the plaintiffs on notice 
that any change of possession had occurred, 
or that their title was in any way im¬ 
perilled. As was said by Mr. Justice Batty 
in Tarabai v. Venkat Rao (2), to constitute 
an adverse possession against the real 
owner, possession must be in some way or 
other ostensibly adverse. In this case, the 
possession remained ostensibly that which 
it had always been, with the result that the 
purchaser’s possession was not adverse to 
the plaintiffs. 

Decree reversed. 

(2) 27 B. 43 at p. 61; 4 Bom. L. R. 721. 


ALLAHABAD HIGH COCRT. 

Civil Revision Petition No. 59 0? 1912, 

November 2, 19l2 
Present: —Mr. Justice Rafique. 

MOHAN LAL—Defendant'—Applicant 

versus 

Musainmat JUMBRAT—Plaintiff- 
Opposite Paety. 

Limitation. Act (1X0/1908), Sch. I., Arts. 7,102— 
Wet-nurse—Domestic servant—Suit for wages — Limi¬ 
tation. 

A wet-nurse does not come within the definition 
of a house-hold servant; hence a suit by her to 
recover her wages does not fall under Article 7 of the 
Limitation Act, but falls under Article 102 of the 
Act. 

Civil revision against an order of the 
Judge, Small Cause Court, Jhansi. 

Mr. Sital Prasad QhosU., for the Applicant. 

Mr. Durga Oharan Banerjeef for the Oppo¬ 
site Party. 

JUDGMENT,—This is an application in 
revision under section 25 of the Small 
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UMAR AMNAJI MIAJI t, SEORBTABT OF STATB. 

Cause Courts Act. The facts, which have led 
to the making of the present applioatioo, are 
08 follows :—Musammat Jumerat, the opposite 
party, was employed by the applicant in 
December 1907, to suckle and nurse his 
infant girl. Musatnmat Jumerat served the 
applicant up to January 1910. lu Novem¬ 
ber 1910, she instituted a suit, in the Court 
of Small Causes at Jhansi, to recover 
Ks. 150 on the allegation that she had been 
employed by the applicant at Rs. 10 a 
month to suckle and nurse his child and 
served him for 26 months, for which she had 
not been paid anything. She gave up her 
claim for Rs. 110 and claimed only Rs 150. 
The defendant-applicant denied having 
employed Jumerat as a wet-nurse 

at Rs. 10 per month. He farther pleaded 
that the claim was barred by limitation. 
The learned Judge disallowed the pleas in 
defence and decreed the claim for Rs. 150. 
It is urged on behalf of the applicant in this 
Court that the C'lse falls under Article 7, 
Schedule I of the Limitation Act, 1903, as 
Musatnmat Jumerat was a house-hold servant. 
Her wages became due at the end of every 
month, and her cause of action accrued on 
the default in payment of her wages at the 
end of the month and hence the claim is 
clearly barred except for three months. For 
the opposite party, the contention is that 
Musammat Jumerat is not a house-hold ser¬ 
vant and that her case is covered by Article 
115 of the first Schedule of Act IX of 
1908. No authority has been cited on either 
side to show whether a wet-nurse does or does 
not fall within the definition of a house-hold 
servant. I do not think that a wet-nurse can 
properly come under the definition of house¬ 
hold servanc. The case of Musammat Jame- 
rat does not, in my opinion, fall under Article 
7 of the first Schedule of the Limitation 
Act. 1 think her case is ooveied by Article 
102 of that Schedule and her claim is, there¬ 
fore, within time The application is, there¬ 
fore, dismissed with costs. 

Application dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 152 of 191U. 

August 5, 1912, 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

UMAR AMNAJI MIAJI— Appellant 

versus 

Tbe secretary of STATE for 
INDIA— Respondent. 

Bliagdari tenure, nature ej —Bhagdari village—Right 
of bhagdar to village site-Land forming rond-tvag 
— Bomhag Land Revenue Code {Bom. Act V o/1879), 
s. 37. 

Land forming road-ways tlirongh tho village site of 
a hhagdari village is the property of the Goverutnont. 

AH tbe land forming iho village site of a hhagdari 
village is not the property of the hhagdars- 

The hhagdari tennre is nothing more than a 
jiarticular system of collecting the revenues for tiro 
Government. 

A hhagdar is entitled only to those villago 
Bolds which are assigned to Irim, and to that por¬ 
tion of the village site which is assigned to him 
for residence. 

A bhagdar has no higher title to his assigned land 
in the village site than be has to his assigned 
laud in the village fields. He cannot make any 
claim to the proprietorship of such lands, as he is 
liable to pay rent or assessment to tho Govern¬ 
ment for these lands. 

First appeal from the decision of the Dis¬ 
trict Judge of Broach, in Suit No. li of 
190S. 

Mr. D. A. Ehare, for the Appellant. 

Mr. L. A. Shah, Acting Government 
Pleader, for tbe Respondent. 

JUDGMENT.—In the suit out of which 
this appeal arises, the plaintiff, who is a 
hhagdari resident of the hhagdari village 
of Kantharia in Broach, sued for a declara¬ 
tion that tbe defendant had no title or 
interest in a certain piece of land in the 
village site, on which land the plaintiff had 
fixed pegs for the tethering of his cattle. 
He sought also a permanent injunction res¬ 
training defendant from interfering with his 
tethering his cattle on the piece of land in 
suit which was situated just outside his 
house. The learned District Judge dismissed 
tbe suit, being of opinion, that the bhagdars 
were not, as the plaintiff contended that they 
were, owners of the village site; that the 
land in suit was part of a public way used 
by certain inhabitants of the village, and, 
consequently, under section 37 of the Land 
Revenue Code, was the property of Govern¬ 
ment. 

In appealing from this decree, the plaintiff, 
through hie Pleader, has taken as his main 
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ground the proposition that land in the 
Tillage sites of bhogdari villages is the pro¬ 
perty of the bhagdars and not of the Govern¬ 
ment. It seems to us that that proposition 
is not established. On the contrary, we 
agree with the learned Judge in thinking 
that in such villages the land forming the 
road-ways through the village site is the 
property of the Government. The particular 
strip of land, here in suit, is part of a gully 
or lane which leads directly from the main 
public road to the collection of houses situate 
round about the plaintiff’s house. It appears 
from the map, and it is proved by the village 
Talati, who upon this point was not cross- 
examined, that this strip of land in suit is 
part of a way or lane open to the villager.s, 
and used by them freely upon all occasions. 
We are of opinion, therefore, that it is 
established that the somewhat indefiuite 
parcel of land in dispute is a portion of a 
public road-way. 

That being so, upon what ground can the 
plaintiff claim that he is entitled to the 
relief which he here seeks ? We were referred 
to the report made by Mr. Peddar in 1862, 
on the subject of this narwa and hhagdari 
tenure. And certain passages in that report 
were quoted as authority for the view that 
all the land forming the village site in a 
hhagdari village was the property of the 
bhagdars. It appears to us, however, that 
no part of the report authorizes any such 
proposition. Indeed, the report itself seems 
to us to show that the hhagdari tenure is 
nothing more than a particular system of 
collecting the revenues for the Government. 
In paragraph 28 of the report, Mr. Peddar, 
says:—“I have shown, I hope, that the 
narwadars and bhagdars are merely the old 
proprietary cultivators, and the system only 
a mode of sharing the Government demands.” 
A similar view of the meaning of the system 
was expressed by Lieut.-Colonel Monier 
Williams in his “Memoir on the ZilK of 
Baroochi,” and also in Baden Powell’s “Land 
Systems of British India.” The result of 
these historical references is, we think, to 
show that the tenure is merely one mode 
of collecting the revenue demands of the 
Government. But we find no authority for 
the view that the legal position of Govern¬ 
ment is altered in reference to the demands 
of any particular hhagdar. The hha^dar., it 
seems tu us, ia entitled only to those village 


fields which are assigned to him. and to that 
portion of the village site which is assigned 
to him for residence. Those two^ portions 
taken together form his hhag., which he is 
not entitled to alienate otherwise than as a 
whole. What part of the village site is 
assigned to particular bhagdars is shown by 
the Gabhan-patrak, which in this 
Exhibit 75, a docnment prepared in 1866, 
or within a few years of the passing of the 
Bhagdari Act. This record shows that the 
particular piece of land, now in dispute, 
forms no part either of the plot assigned to 
the plaintiff’s hhng or of the plot assigned 
to any other resident of the village. The 
inference derivable from this circumstance 
is strengthened by reference to the Vahivat- 
patra, Exhibit 64, paragraph 14 of which 
recites that: “in this village, public roads 
having been made on hhng land, such land has 
been included in Government land. The 
meaning of that seems to be clear, namely, 
that public road-ways even when made 
through lands, which would otherwise h^hhag 
land, are included in Government land. 

It appears to us, moreover, that so far as 
the hhagdhari tenure is concerned, it cannot 
give the plaintiff any higher title to his 
assigned laud in the village site than he 
has to his assigned land in the village fields. 
And in regard to these latter lauds, he is 
indisputably liable to pay rent or assessment 
to the Government. He caunot, therefore, 
make any claim to the proprietorship of 
such lands. 

In this case, apart from the general con¬ 
siderations to which we have alluded, there 
is particular evidence strongly in favour 
of the respondent. The oral evidence, which 
comes largely from, parties interested on 
the other side, favours the defendant s case 
rather than the plaintiff’s. And the record 
contains two distinct admissions, and one 
implied admission, made by the present plain¬ 
tiff and wholly irreconcilable with the case 
which he now puts forward in this suit. 

Upon the whole, therefore, we agree with 
the learned District Judge in thinking that 
the plaintiff has failed to make out the case 
for which he was contending and that this 
appeal should be dismissed with costs. 

Appeal dismissed. 
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HAR NAR&IN V. DURAI. 

ALLAHABAD HIGH OOUilT. 

Civil Revision Petition No. 90 of 1912. 

November 4, 1912. 

Present—Sir Henry Griffin, Kt., Jadfl:e. 
HAR NARAIN— Plaintiff— Applicant 

fcr^iiF 

UMRAT —Defendant—Opposite PaRtt. 
Civil Proccditre Code(Act I' 0 / 1510S), (». XLVII, r. 7 — 
Order grantinj rcvieiv — Api>ail — Di^ininml in dv/nidt 
^Restoration on review. 

A. suit wfi8 dismissed for default. An rippH- 
oation for restoration was also dismissed. The 
plaintiff then applied for review of jtidjrinont. Tlio 
Court of first iustiiuco allowed the application 
for review and restored the suit to its original 
number. On appeal, tho District Judge reversed 
the order of the first Court granting tho applioatiou 
for review, on tho grouml that no review could bo 
granted when an applioatiou for restoration had been 
dismissed: 

Belli, that this was not a ground upon which an 
appeal could be allowed under the provisions of Order 
XLVII, rule 7. 

Application for revision against the judg¬ 
ment of the District Judge of Farrukhabad. 

Mr. Qulzari Lai, for the Applicant. 

Mr. A. P. Dube, for the Opposite Party. 

JUDGMENT.—A suit was dismissed under 
tlie provisions of Order IX, rule 8, of the 
Code of Civil Procedure. An application 
under Order iX, rule 9, to have the order of 
di.smissal set aside was also dismissed. The 
plaintiff again applied under Order XLVTI, 
rule 1, for review of judgment. The Court 
of 6rst instance allowed that applioatiou and 
setting aside its former orders direcbid that 
the suit be restored to its original number. 
The defendant appealeJ and the learned Dis¬ 
trict Judge has reversed the order of the 
Court of first inetaoce and directed that the 
application for review be dismissed. The 
plaintiff comes here in revision, and it is 
contended on his behalf that the Court below 
had no jurisdiction to hear the appeal from 
the Court of first instance except on the 
grounds set one in Order XLVTI, rule 7, 
That rule provides that an order rejecting 
an application for review of judgment shall 
not be appealable, but an order granting 
review shall be appealed against on grounds 
specified in clauses (a), (6) or (c) following. 
None of the reasons given by the Court 
b^low for allowing the appeal comes under 
clauses (a), (6) or (c) of rule 7. The pro- 
vision of rule 2 of Order XLVII does nob 
apply. Rule 4 is also nob applicable under 
the Qircumsbanois. The Court bslow gave 
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as its reason for allowing the appeal that as 
the application for restoration had been 
dismissed, the plaintiff cannot come again 
and ask for a review of judgment. This is 
not one of the grounds upon which an appeal 
could be allowed under the provisions of 
Order XLVII, rule 7. I allow this applica¬ 
tion, set aside the order of the Court below 
and restore the order of the Court of first 
instance. The costs of this application will 
be the costs in the case. 

Application allowed. 


BOMBAY HIGH COURT. 

Second Cifil Appeal No 714 of 1911. 

August 12, 1912. 

Present-. —Mr. Justice Batchelor and 
Mr, Justice Rao. 

DWARXANATH AMRIT DE3HPANDE 
—Defendant—Appellant 
1 ersus 

MAHADEV BALXRISHNA DE3H- 

PANDB — RSiPOVDENT. 

Pensions Act (ZXIII of IKII), s. 4,^Ju.risdiction 

_ Civil siitl—Deshpaade Kulkarai Vatan— Suit for 

declaration of share in cash allowance — Collector's 
certificate. 

A suit to obtain a declaration that the plaintiffs 
are owners of an eight*anna share in the 
Deshpande Knlkarni VaUin, consisting of a cash 
allowance paid annually from the treasury whether 
coupled with a prayer to recover the actual cash 
received or not, falls within the class of suits defined 
by section 4 of the Pensions Aot, and is, consequently, 
not maintainable in a Civil Court without a Collector’s 
certificate. 

Qovind Sitaram V . Bapuj Makadeo, IS B. 516, dis- 
bingnishod. 

Babaji Hnri v. Ry tram Bxllal, 1 B. 75, followed. 

Second appeal from the decision of the 
first class Subordinate Judge, at Thana, in 
Appeal No. 84 of 1909, varying that passed 
by the Subordinate Judge at Pen, in Civil 
Suit No. 483 of 1907. 

Mr. D. A. Rhire, for the Appellant. 

Mr. N. Af. Samarth, for the Respondent. 

JUDGMENT.—The point raissd for the 
appellants defendants in this appeal U that 
under sections 4 and 6 of the Pensions Act 
XXIII of 1871, this suit does not lie without 
a certificate from the Collector. Admittedly, 
such a csrtihcatd was refused on the plaiutilff^' 
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application. The only question, therefore, 
now before us is whether section 4 of the 
Pensions Act debars the Civil Court from 
eutertaiuiug: the suit without such a certi¬ 
ficate. It appears to us that if regard is had 
to nothing but the words of section 4 of the 
Statute and to the pleadings and the nature 
of this suit, there can be no reasonable doubt 
but that Civil Court is ousted of its jurisdic* 
tion. Section 4 lays down that:—“No Civil 
Court shall entertain any suit relating to any 
pension or grant of money or land-revenue 
conferred or made by the British or any 
former Government, whatever may have been 
the consideration for any such pension or 
grant, and whatever may have been the nature 
of the payment, claim, or right for which 
such pension or grant may have been substi¬ 
tuted.” And the present suit is explicitly 
and in terms a suit to obtain a declaration 
that the plaintiffs are the owners of an 
eight-annas share in the Beshpande Kulkarni 
Vaian, which now consists of a cash allowance 
of Rs. 122, paid annually from the treasury 
at Pen. The plaintiffs seek also fora declara¬ 
tion of their right to receive the amount 
of their share from the Brat defendant, the 
registered Pafan-holder. On its face, therefore, 
the suit is clearjy a suit relating to a pension 
or grant of money conferred by the British 
Government. It is pointed out by Mr. Samarth 
for the respondents-plaintiffs, that they 
withdrew their prayer to recover the actual 
cash received, and restricted theirsuittoa 
claim for a declaration that they were entitled 
to an eight-annaa share in this cash allow¬ 
ance in respect of the Beshpande Kulkarni 
Vatan. Even upon this footing, however, it 

seems to us that the suit is nonetheress 
barred, for it seems to us not possible reason¬ 
ably to maintain that the suit falls outside 
the class of suits defined by section 4 of the 
Pensions Act, 

ReUance was placed for the respondents 
on this Court’s decision in Qovind ciitaram v 
Bapuji Mahadeo CD, a decision which does*, 
no doubt, at first sight afford some counten¬ 
ance to the respondent’s case. But upon the 
best consideration which we can give to 
Sargent, C. J.’a judgment in that case, we 
must read it as based upon the view that the 
suit then under notice was capable of being 
regarded, and was by the Court regarded, as 

(1) 18 B. 616. 


being substantially a mere suit for a declara¬ 
tion of thethen plaintiffs* status as Vatandars, 
No such view can be taken of the present 
plaint, with its specific claim for a share in 
the cash allowances of the Vatan^ and it fol¬ 
lows that there is nothing m Sitaram^s case 
(D. which is inconsistent with the application 
of section 4 of the Pensions Act to the 
present suit. 

There is, however, a decision of this Court 
which is of direct authority on the facts 
now before us and which supports the 
opinion we have formed; we refer to 
Babaji Hari v. Rajaram Ballal (2), where 
Mr. Justice West, after allowing all possible 
weight to what he describes as the anterior 
improbability of the Legislature’s having in¬ 
tended to shat out such suits from the juris¬ 
diction of the Courts, comes lo the conclusion 
that the plain grammatical meaning of sec¬ 
tion 4 must prevail, and that such a suit as this 
must be ousted. In that case, the plaintiff 
had sued to have his right declared to a ninth 
share in certain Vatans of some villages in 
Satsra, and Mr. Justice West, for the reasons 
which are set out in the judgment, he d that 
section 4 imposed a complete bar to the 
Courts’jurisdiction in so far as the suit had 
reference to the cash allowance payable by 
the Government. The learned Judge said: 

As it stands, the section extends to all 
suits relating to any grant of money made 
by Government; and the plaintiff, who 
seeks a share in such a grant from his 
alleged co-sharers, must, we think, be said 
to bring a suit relating to the grant.” It 
is, in our opinion, impossible to draw any 
distinction of substance between the plaint 
which was then under consideration and that 
which is before us now. 

We are of opinion, on these grounds, 
that the suit falls within the bar of section 
4 of the Pensions Act, and mast be 
dismissed with costs. We, therefore, allow 
this appeal, reverse the decree and dismiss 
the suit with costs throughout. 

Becree reversed. 

(2) 1 B. 75. 
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BANS OF BOMBAY C, NANDLAL TIUOCBRBKYDAS. 

PRIVY COUNCIL. 

Apfbal prom the Bombay Hioh Court. 

October ^1, 1912. 

Present ’.—Lord Maoimgrbten, Lord Atkinson, 

and Lord Shaw. 

BANK OK BOMBAY—Defendant- 

Appellant 

versus 

NANDLAL THAOKKaSKYDAS— 
Plaintiff—Respondhst. 

Plediio — Bailimuil--Daih'c n'orkimj uvnr/touse- 

man meirluinf—Vlcdijt' of di'iiositcd goods — 

Pledgee having no knoivledge ofbnilor’s clatni—Return 
of goods to plcdgor-~~Noticc—Presumption of dishonesty 
—Suit for convvtsion of goods and nutrshnlling 
securities—Pleadings. 

i4. entrusted cortnin bales of cotton to D. as a 
?ai«rcaci«nii or wareljousomau. JQositios workin" as a 
?nueca<bt»n oi a waroUousciuan, B curi*iod on bustaess 
as a cotton movehant on an c.’ctensi^o scale. B. 
was financed by C., with whom B. used to pledge 
cotton to secure his account for cash advances and 
cash credits. 

B. pledged A,’a bales to C., who had no notice 
or reason to suspect that the cotton belonged to 
any one but B. or that any one but B. had any 
right or title thereto or interest therein. As a 
matter of fact, the cotton was subsequently 
returned by C. to B. or parted with to B-'s order. 

A. sued C. claiming recovery of cotton bales 
entrusted to B.: in the alternative, A. claimed pay¬ 
ment of the value of the bales and finally claimed 
that his rights should be ascertained and de¬ 
clared on the basis that the securities deposited 
by B with C. should bo marshalled in his favour: 

Held, (1) that having regard to the claim to 
marshal securities, C. was entitled to prove the 
fact that the cotton was returned to D. or parted 

witli to his order; . . 

(2) that the fact that C. parted with the 
cotton deposited with him to or to tho order of 
the depositor, B., without notice of any claim 
by any other person, afforded a complete defence 
to tho suit. 

No one is bound to suspect dishonesty in a 
person of good credit and reputation with whom 
be is dealing, merely because that person occupies 
a position which would enable him to act dis¬ 
honestly if he were a rogue. 

Appeal from a jodgment and decree of 
tbe High Court at Bombay, dated the £Ofch 
of January 1910*, reversing a judgment aud 
decree of tbe High Court (Original Side) 
dated the 8th of March 1909.t 

FACTS.—The facts which gave rise to the 
litigation were as follows :—The plaintiff-res¬ 
pondent, Nandlal, was carrying on business in 
Bombay as a merchant, commission agent, 
money-lender and banker in 1903. The defend¬ 
ant No. 2, Lakhmidas, was a cotton merchant 
and a muccadum or warehouseman. The plaint- 

" • 6 Ind. Gas. 46^ 
f 4 Ind. Cas. 662. 
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iff alleged that he had entrusted to the care 
of the said Lakhmidas 399 bales of cotton to 
be warehoused for which amanat or deposit 
receipt was given. In August 1903, he was 
informed that Lakhmidas purported to 
pledge the said bales to the Bank of Bombay 
in whose godowns two of his bales were 
found. The custody of the bales did not 
clothe Lakhmidas with legal possession of the 


said goods and, therefore, he could not pledge 
and the Bank acquired no title by the pledge. 
Further, the Bank did not act in good faith 
and took the goods in pledge under very sus¬ 
picious circumstances. The Head of Shroff 
Department of the said Bank was a partner 
with Lakhmidas in certain cotton specula¬ 
tions and that he was well aware of all his 
business transactions. The Bank bad failed to 
deliver up the bales of cotton. The Bank 
stated that it was nob aware of the fact that 
the alleged bales of cotton belonged to the 
plaintitt and that certain bales of cotton were 
pledged with it to secure advances from time 
to time. It was not known to the Bank that 
any improper dealings were taking place a.ad 
that it took in pledge the bales in good faith 
from a merchant who was doing business m 
cotton on a very large scale on his own 
account. Later in the proceedings, the Bank 
applied that pleadings bo amended by the 
addition of the allegation that whatever bales 
of cotton were pledged with them were re¬ 
moved and sold by the pledger, Lakhmidas, 
before tbe Bank received any intimation trom 
the plaintiff. The High Court (Original 
Side) decided in favour of the Bank and de¬ 
livered judgment on March 8, 1909. Against 
this decision, an appeal was lodged and the 
iadgment of the High Coarb( Appellate Side) 
was given on January 20, 1910, reversing the 

judgment of the lower Court 

Sir A. Oripps, K. 0., and Mr. McOardie, on 
behalf of the Appellant, contended ‘bat the 
High Court wrongly construed section 178 of 
the Indian Contract Act, 1872, and read into 
it words of limitation which were not con¬ 
tained therein. The Bank was never guilty of 
conversion, nor of any actionable wrong 
either by keeping or restoring goods to the 
person who deposited them, though the 
depositor may not have any authority from 
the owner. The Bank had no notice what¬ 
ever that tbe cotton belonged bo the plaintiff. 

M. Atkins, K. 0., and Mr. Lowndes, tor the 
Respondent, contended that the plaintiff was 
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the owner of the bales of cotton in question, 
which being pledged by Lakhmidas with the 
Bank, were converted. The pledge was 
invalid as Lakhmidas w'as a 7 nuccadurn and 
had no power to pledge, that the Bank took 
the pledge under circumstances which were 
such as to raise a I'easonable presumption that 
Lakhmidas was acting improperly. The 
Bank ought not to have been allowed to ad¬ 
duce evidence to show that any of the bales 
had been returned and that there was no 
suflBcient evidence to show that any of the 
bales had in fact been so returned. Even 
the return of the bales of cotton to Lakbmi- 
dab.and subsequent sale thereof by him in 
fraud of the plaintiff would not exonerate 
the Bank from liability. In any case, the 
plaintiff should be allowed to stand in the 
shoes of Lakhmidas to claim from the Bank 
the marshalling of securities held by the 
Bank from the said Lakhmidas. 

Sir A. Cripps, heard in reply. 

JUDGMENT. 

Lord Macnagkten.— This is an appeal from 
an order and decree of the High Court of 
Bombay in its appellate jurisdiction, revers¬ 
ing the order and decree of Beaman, J., who 
tried the case originally. The trial Judge 
dismissed the suit without costs as against 
the 6rst defendants, the Bank of Bombay, 
who are the present appellants. The Court 
of appeal, consisting of Scott, C. J., and 
Batchelor, J., made a decree in favour of the 
plaintiff with costs. 

The plaintiff, a merchant in Bombay, by 
his plaint which was filed so far back as 
November 1904, claimed delivery of 399 
bales of cotton which had been entrusted to 
the second defendant Lakhmidas as mucoodum 
or warehouseman and, as the plaintiff alleged, 
improperly pledged by him to the Bank. In 
the alternative, the plaintiff claimed payment 
of the value of the bales in question, and in 
the event of it being held that he was not 
entitled to any such relief as aforesaid, then 
he asked that his rights shonld be ascertain¬ 
ed and declared suggesting that the securities 
deposited by Lakhmidas with the Bank 
should be mar.shalled in his favour. 

The case was not brought to a hearing 
until January 1909. For this delay, both 
parties seem to have been equally to blame. 
Various irrelevant issues were raised and 
various irrelevant defences were set up, and 


there were interlocutory applications pro¬ 
tracted and all apparently futile. Both 
parties seem to have been in the dark as to 
the real facts of the case which were not 
elucidated until the suit was at hearing, 
though apparently the plaintiff might have 
discovered the facts from Lakhmidas’ books 
which were accessible to him, and the Bank 
ought to have been able to produce an accu¬ 
rate record of their dealings with their 
customers. 

There were 21 issues originally settled. 
In the course of the hearing, an additional 
issue was proposed by the learned Counsel for 
the Bank, and allowed without opposition 
on the part of the plaintiff. It was in the 
following terms: “Whether the Bank has 
been guilty of any conveision in respect of 
the goods in suit?” Upon that issue, the 
case ultimately turned. 

The material facts, as ascertained during 
the trial, may be stated shortly. 

Lakhmidas, though now insolvent and 
under sentence of imprisonment for criminal 
breach of trust, was in good credit in the 
early part of 1903 and then carrying on 
business in Bombay both as a cotton mer¬ 
chant on an extensive scale and also as a 
muccadum or warehouseman. He was 
financed by the Bank, and in the habit of 
pledging cotton with the Bank to secure his 
account for cash advances and cash credits, 
and in the habit of withdrawing parcels of 
cotton so pledged when and as he disposed 
of them in the course of his business, leaving, 
of course, an amount sufficient to cover his 
liability to the Bank or else substituting 
other cotton for the cotton so withdrawn. 

At that time, the Managers of the Bank bad 
no reason to suppose that Lakhmidas was 
carrying on any business but that of a cotton 
merchant. They were assured that he had 
given up the business of a mweeadw/n, which 
atone time was carried on by bis firm, thoogh, 
undoubtedly, a man in their employ, whose 
duty it was to obtain information for the 
Bank with regard to their customers, was 
aware that Lakhmidas was carrying on the 
business of a warehouseman as well as that 
of a cotton merchant. This man seems to 
have been in partnership with Lakhmidas or 
in collusion with him. . 

In February 1903, the plaintiff, as pur¬ 
chaser of the bales in question in this suitt 

or in some other manner infereeted 
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took delivery of tliein and entrnated theiu to 
Lftkhmulaa aa warehonaeinan. liakhinidaa 
immediately pledged them with the Bank. 
For a time they were deposited iu the open 
air Jefctha at Oolaba. which is said to have 
been leased by him in the name and on 
behalf of the Bank. 

About the end of April or early in May 
1903, on the approach of the monsoon, all 
the cotton in the possession of Bakhraidas 
at Oolaba was removed by him into godowns 
leased by the Bank and placed there in the 
Bank’s custody. 

In June and July 1903. all the bales of 
cotton in suit, with the exception of two (as 
to which there is no question now), having 
been sold by Lakhraidas were withdrawn 
from the Bank’s godowns and passed out to 

Lakhmidas or to his order. 

No claim to this cotton was made by the 
plaintiff against the Bank before it passed 
oat of the hands of the Bank. The Bank 
had no notice or reason to suspect that it 
belonged to any oue bub Lakhmidas, or that 
anyone but Lakhmidas had a-ny right or title 

thereto or any interest therein. 

The fact that the cotton was returned to 

Lakhraidas, or parted with to his order, was 
established during the cross-examination of 
Lakhmidas, called as a witness by the 
plaintiff, and proved by inspection of bis 

books. . , ^ 

The plaintiff strongly objected to any 

evidence being given as to this fact, inasmuch 
as it bad not been pleaded by the Bank as a 
defence to the suit. But the learned Judge 
held, and, in the opinion of their Lordships, 
held rightly, that the fact could not be 
excluded having regard to the claim to 
raarsbal securities set up by the plaintiff. 

If the evidence on this head was properly 
admitted, it seems to their Lordships that 
it must be admissible for all purposes. 

Their Lordships think that the fact that 
the Bank parted with the cotton deposited 
with them to or to the order of the person 
by whom it was deposited without notice of 
any claim by any other person affords a 
complete defence to the suit. 

Their Lordships agree in the finding of 
the learned trial Judge that the Bank acted 
throughout in good faith—a finding which 
does not seem to have been questioned on 
the appeal to the High Court. Nor indeed 
do they think that there would have been 
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any imputation on the conduct of the Bank 
if the Managers of the Bank had known 
that Lakhmidas was a muccudum as well as 
a cotton merchant, though, of course, for 
their own protection they would have been 
careful in dealing with him if they dealt 
with him at all had they known that he 
carried ou both businesses. No one is bound 
to suspect dishonesty in a person of good 
credit and reputation with whom he is deal¬ 
ing merely because that person occupies a 
position which would enable him to act 
dishonestly if he were a rogue. 

Taking the view which their Lordships do 
of this case, it Is unnecessary for them to 
express any opinion on the construction of 
Section 178 of the Indian Contract Act, 1872. 

Having regard to the loose manner in 
which the business of the Bank was con¬ 
ducted, and the way in which the suit was 
defended, their Lordships are of opinion that 
the appellants are not entitled to any costs. 

Their Lordships will, therefore, humbly 
advise His Majesty that the order appealed 
from should be discharged without costs—any 
costs already paid being re-paid, and the order 
of Beaman, J., should be restored. 

There will be no costs of the appeal. 

Solicitors for the Appellant: Messrs. Oameron, 
Kemtn Go. 

Solicitors for the Respondent: Messrs. 
T. L. Wilson Co. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 492 op 1911. 

August 14, 1912. 

• Fresenti —Mr. Justice Batchelor and 

Mr. Justice Rao. 

MALHAR BHAGVANT KULKARNI— 

Appellant 

versus 

NARSINH KRISHNA MAJLI- 

Respondent. 

Civil Procedure Code (Act F o/1908), a. 92 —Public 
religious trust —Suit by trustees for recovery of trust 
property from outsiders—Outiiders heirs of late 
manager. 

A suit by the trustees of a public religious 
trust for the recorery of property, which has gone 
wrongfully into the possession of persons who are 
strangers to the trust, is not governed by the 
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provisions of section 92 of the Civil Procedure Code, 
1903. The mere fact that these persons iu posses- 
sion are heirs of the late manager of the trust 
property is immaterial. 

Secood appeal from the decision of the 
first class Subordinate Judge, at Beglaum, 
in Appeal No. 299 of 1910, confirming that 
passed by the Subordinate Judge at Chikudi, 

in Civil Suit No. 565 of 1909. 

Mr. Nilkanth Atmaram, for the Appel¬ 
lant. 

Mr. C. A. Hele, for the Respondent. 

JUDGMENT. —We are of opinion that 
in this case the lower Courts were wrong 
in thinking that this was a suit governed 
by the provisions of section 92 of the 
Civil Procedure Code. The suit was brought 
by t)<e plaintiffs as trustees of a public 
religious trust. They were appointed 
trustees on the 26th April 190^. The 
defendants’ father had been manager of 
the trust property from 1883 up to his 
death in 1905. After his death, his 
accounts were examined by the plaintiffs- 
trustees who discovered, as they allege, 
that a large balance due to the temple was 
with him. They, therefore, as trustees, 
now sue to recover property belonging to 
the trust which has gone wrongfully into 
the possession of defendants who are 
strangers to the trust. To such a suit as 
this, section 92 has no application: it is a 
suit, not by persons interested in the trust 
against defaulting trustees, but by the 
trustees against outsiders alleged to be in 
wrongful p jssessiou of the trust property. 
The extent and meaning of this section 
are well explained in Lakshmandas Parashram 
V. Qanpatrav Krishna (1) ; Strinivasa 
Ayyangar v. Strinivasa Swami 12) and 
Budree l)as Mukim v. Ghooni Lall Johurry 
(3). And these decisions show that the 
present suit is outside the scope of section 
92. 

lb is faintly suggested by Mr. Rele in 
this second appeal that his clients themselves 
should be regarded as occupying the position 
of trustees, but, we think, there is no 
substance in this argument. No such 
admission was made in the plaint, and no 
such assertion was made in the written 
statement. The defendants are only heirs 

(1) 8 B. 365. 

(2) 16 M. 31. 

^3) 33 C. 789} 10 C. W. N. 681. 


of the late manager and can have no claim 
to be regarded as trustees. 

We must, therefore, allow this appeal, 
reverse the decree of the lower Appllate 
Court and remand the suit for trial on its 
merits. 

The appellants must have their costs in 
this Court and in the lower Appellate Court 
from the respondents. Costs in the first 
Court will abide the result. 

Decree reiersed. 


PIRVY COUNCIL. 

Appeal proh the Chief Court of the 

Punjab. 

November 13, 1912. 

Present. —Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 

Sardar KIRPAL SINGH —Dependant— 

Appellant 

versus 

Sardar BALWANT SINGH and another— 
Plaintiffs—Respondents. 

Custom—"Alienation by Jatker of ancestral property 
—Necessity — Burden of proof—'Just deblf*—Privy 
Council Appeal—Conctirrent findings — Practice. 

In the case of an alienation by a father, governed 
by Customary Law, the onus of proving necessity for 
the consideration rests upon the vendee. 

An agriculturist male proprietor of lands may 
alienate ancestral lands as against the reversioners 
for valid necessity such as a “just debt”. A “just 
debt ” means a debt which is actually due and is not 
immoral, illegal, or opposed to public policy, and has 
nob been contracted as an act of reckless extrava- 
gance, or of wanton waste, or with the intention of 
destroying the interests of the reversioners. 

A concurrent finding of fact is conclusive on the 
point. 

Devi Ditta v, Saudagar Singh, 65 P. R. 1900 (P. B)j 
P. L. R. 1900, p- 332, approved. 

Aq appeal by the defendant from a judg- 
menb and decree of the Chief Court, dated 
the 16tb day of January 1908, varying a 
judgment and decree of the District Judge 
of Gujranwala, dated the Slab day of July 
1907. 

PACTS.— For facts see 4 Xnd. Gas. 632, 
where the judgment of the Chief Court is 
reported. 

Against the judgment and decree of the 
Chief Court, the defendant appealed to 
the Judicial Committee. 

Mr. DeQruyther^ K. 0., (with him Mr. 
Dtj&e), contended on behalf of the AppeUant 
(defendant) that fair value was paid, that 
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there was no undue intluenoe exeroised by 
the appellant, that the ontt^l to prove that 
debts were not incurred for necessity, was on 
the respondents and that if it was a just 
debt, it was binding on the sons. There was 
no difference between Hindu Law and Cus¬ 
tomary Law on this point. 

Bhngbut Persad Singh v. Qiri.vi Koer UL 
Jagan Noth v. Tulsi Dos (2). Bahodor .Stngh 
V. Des Roi (3), Sardari Wai v. Khan Bahadur 
Khan (4); Sobha Singh v. Thoha Singh {o), 
Rattigan’a Digest, p.97, were referred to. 

Sir E, Richards, K C., for the Respond¬ 
ents, contended that the arguments urged 
were based upon the principles of ttmdu 
Law which were never applied in any Court. 
There was material difference between the 
Hindu Law and the Customary Law, as in 
Hindu Law the question of pious duty on 
the part of the son to pay off hia father s 
debt very greatly affected the law. Ac¬ 
cording to the Punjab Customary Law, the 
point was the restriction of the power of 
alienation. [Sm Johw EdGE: The case was 
not fought out on the merits of Hindu 
Law.] It was the duty of the vendee to 
inquire into the necessity of the debt in- 


Dr. Maiid following argued that the 
Punjab Customary Law was like the 
Common Law in England. If it was PfO'^ed 
that the case was to be determined by 
Customary Law, then it had to be decided 
according to certain fixed principles whic.i 
prevail all over the Punjab araonpt the 
agriculturists. The Punjab Alienation Act 
operated in the same way. In case of the 
agriculturists (and in the present case 
plaintiffs were Jats), the presuinpt.on was 
that general custom of the Punjab ap- 
olied and the party which asserted to the 
contrary had to prove hU assertion by 
way of special custom. I he Punjab Laws 
Act also laid down that in this Province 
custom was the primary rule of decision 
[EORD Moulton: Tou put it even higher 

than your leader.] j „ i.u„ 

fSiR John Edge: How do you draw the 

analogy between the English Common Law 

and the Punjab Customary Law.''J 


(1) 16 L A. 99 at p. 103; 15 C. 717. 

(2) 72 P. R. 1898. 
f 3) 53 P. R. 1901. 

(4) 11 P. B. 1899. 

(6) 141P. R. 1899. 


[Lord Moulton: The question is also what 
the custom isP] 

The custom applicable to this case was 
the general custom of the Punjab which 
laid down that a father could not alienate 
his ancestral property without necessity. 
AVhat the necessity was had to be proved 
with reference to the particular part of 
the Province. In this case, the plaintiffs 
were Jats and no question of special cus¬ 
tom arose. Unlike Hindu Law, a vendee 
was bound to inquire into the necessity. 
If there was any analogy between the 
Hindu Law and the Customary Lnw, it was 
in alienation by a widow governed by the 
Mitnkshara and by a father of his ancestral 
land under Customary Law. The father of 
the plaintiffs had incurred debts to the 
knowledge of the defeodant, which were 
not for necessity. 

Rattigan’s Digest, pages 93, 110, Articles 
61, 95. Remark 2, page 96, Remark 7, page 
115, Sura'} Bansi Koer v. Sheo Prashad (6); 
Mhiakski-v. Irnviadi {7)] Damodhar Y Birjo 
(8); also Jugdil Narain Suhaye v. Lalla Ram 
Prokash (9); Bahadur Singh v. Des Raj (3); 
Piran Ditta v. Moti (10); Ram Rakha 
Ual Y. Balwant SVn^Adi); Sobha Singh y. 
Kishore Ghand (12); Habib v. Faltu (13) and 
Devi Ditta v. Saudagar Singh (14), were 
referred to. 

Mr. DeGruyther, heard in reply. 

JUDGMENT. 

Sir John Edge. —This is an appeal by the 
defendant in the suit from a decree, dated 
the 16th January 1909, of the Chief Court 
of the Punjab, which varied a decree, dated 
the Slst July 1907, of the District Judge of 

Gujrauwala. 

The plaintiffs, who are Sikh Jats, and the 
sons of Sardar Gurbakhsh Singh, deceased, 
brought their suit in the Court of the District 
Judge of Gujrauwala, to obtain possession of 
ancestral lands which had been conveyed in 
their life-time by their father to the defend¬ 
ant by a deed dated the 26th August 1892. 

(6) 6 I. A, 88 at p. 106; 4 0. L. R. 226; 5 0,148, 

(7) 16 I. A. 1; 12 M. 142. 

(8) S. D. of 1858 p. 802. 

(9) 2 W. R. 292. 

ClOi 97 P. R. 1901. 

(11) 58 P. R. 1905;169 P. L. R. 1905. 

(12) 65 P. R, 1907. 

(13) 69 P. R. 3908; 126 P. L. R. 1908. 

(14) 65 P. R, 1900 (P. B.)j P. h. R, 1900 p. 322. 
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They alleged in their plaint that, according 
to the custom of the agricaUurists of the 
Punjab, their father was not competent to 
Bell the ancestral lands without necessity, 
and that their father was a debauchee and 
an extravagant person, and there was no 
necessity for the sale, and they prayed for 
a decree cancelling the sale-deed and for 
possession on condition that they should pay 
to the defendant the money, if any, which 
might be proved to have been paid by the 
defendant to their father for valid necessity. 
The defendant, so far as is now material, 
alleged in his written statement that he pur¬ 
chased the land in good faith on payment of 
lawful consideration without knowledge that 
the plaintiffs’ father was a debauchee and 
an extravagant person, that no debt was 
contracted by their father without necessity, 
and that the debt whici their father con- 
tracbed with him was spent for valid 
necessities. The defendant did not, in his 
written statement, deny that the plaintiffs 
and their father were agriculturists to whom 
the custom alleged by the plaintiffs would 
apply. 

According to the sale.deed of the 26th 
August 1892, the consideration was 
Rs. 18,000, the details of which stated in 
that deed were— 

Rs. 

Left with the vendee for payment to 
Din Muhammad Beg, Muhammad 
Amin Beg, Bodh Raj and Jagan 
Nath, the previous mortgagees ... 9,500 
Credited to the vendee on account 
of previous debt, principal and 
interest due to him under a bond, 
dated the 13th February 1891 ... 4,650 
Credited to the vendee, on account 
of the previous debt, principal, 
and interest due to him under 
hahi account entered on leaf No. 

115 ... 3,350 

Now received in cash before the 

Sub-Registrar ... 500 

As it must be taken as admitted on the 
pleadings that the custom alleged by the 
plaintiffs applied, the onus of proving the 
validity as against the plaintiffs of the con¬ 
sideration was upon the defendant, the 
vendee. On that basis, the case was fought 
in the Courts below. 

It was found as a fact by the District 
Judge, and on appeal by the Chief Court, 


that the plaintiffs’ father, the late Sardar 
Gurbakhsh Singh, was recklessly extrava¬ 
gant, and that he did not know how to 
manage his affairs properly. That con¬ 
current Bndiog has an important bearing on 
the question of necessity, as the payment of a 
just debt by the male proprietor of lands to 
which the custom applies is a necessity for 
which he can validly as against the rever¬ 
sioners alienate ancestral lands. It was held 
in this connection by a Full Bench of the 
Chief Court of the Punjab, and as their 
Lordships consider correctly, in Devi Ditta 
V. S-twlagtir Singh (14), that a “just 
debt” means a debt which is acta\lly due 
and is not immoral, illegal, or opposed to 
public policy, and has nob been contracted 
as an act of reckless exbravagaucs, or of 
wanton waste, or with the intention of 
destroying the interests of the reversioners. 

The District Judge and on appeal the 
Chief Court dealt with the items composing 
the Rs. 1&,0C0 as set out in detail in the 
sale-deed of the 26bh August 1892. It 
appears that the lands or some of them, 
which were included in the sale-deed of the 
26th August 1892, had baen previously 
mortgaged to Din Mubammad Bag and 
others by the plaintiffs’ father on the 
lObli October 1891 for Rs. 6,100 for 
a period of 20 years with liberty to those 
mortgagees to make improvements, the cast 
of which, with interest thereon, the mort¬ 
gagor undertook to pay at the time of 
redemption. The District Judge found that 
the Rs. 6,100 part of the item of Rs. 9,500 
was a just antecedent debt, the payment of 
which was a necessity and that it was nob 
proved to bis satisfaction that the balance 
of the Srst item, namely Rs. 3,40J, was due 
from Gurbakhsh Singh to Din Muhammad 
and the other mortgagees or constituted a 
just debt for the payment of which to Din 
Muhammad Beg and those other mortgagees 
of 1891, there was a necessity within the 
meaning of the custom. With those findings 
of the District Judge, the Chief Court on 
appeal concurred. Their Lordships consider 
that these concurrent findings should be 
accepted as conclusive so far as the sams of 
Rs. 6,100 and Rs. 3,400 are concerned. 

As to the second item Rs. 4,650 of the 
detail of consideration, the District Judge, 
although he was not satisfied that there 
had been any necessity forjthe borrowing 
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by Q-urbakhsh Singh of some of the amounts 
whioh ate iooluded iu that item and as to 
others assumed from the recitals in some of 
the bonds whioh were produced by the 
defendant and without further proof that 
there had been necessity, allowed the whole 
item of Rs. 4,650 as a charge which the 
plaintiff should pay to the defendant. The 
Chief Court, on a careful consideration of 
the evidence, disallowed the whole of the 
item Rs. 4,650. 

The Judges of the Chief Court considered 
that the District Judge had not rightly appre¬ 
ciated the rule as to the onu'i of proof, 
and they were unable to Bod that any 
necessity had been established for the 
incuiring by Gurbakhsh Singh of any of the 
debts whioh composed the item of Rs. 4,060. 
From that conclusion of.the Chief Court, their 
Lordships see no reason to dissent. 

The District Judge disallowed Rs. 1,000 of 
the item of Rs. 3,350 of the detailed con¬ 
sideration, and the whole of the item of 

Rs, 500, Snding that the Rs. 1,000 and the 
Rs. 500 were debts which Gurbakhsh Singh 
had incurred as acts of reckless extravagance. 
The Chief Court found that the District 
Judge had rightly disallowed the Rs. 1,000 
and the Rs. 500, and, pointing out that no 
mention of the Rs. 3,350 account was made 
in a consolidating bond which Gurbakhsh 
Singh executed on 13th February 1891, 
found that no necessity had been proved 
for any portion of the item Rs. 3,350, 
"With that conclusion of the Chief Court 

their Lordships agree. 

The result is, that their Lordships will 
humbly advise His Majesty that the appeal 
should be dismissed and the decree of the 
Chief Court be affirmed. The appellant 
must pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. 
Barraw, Rogers ^ Nevill. 

Solicitors for the Rospondents: Mr. E. 
Balgado, 


ALLAIUllAI) HIGH OOGRT. 
Sboond OivJL Af'PKAL N"'). 57.3 op 1911. 

xMay 21, 1912. 

Present :—Mr Ju.stice Ohamier. 

RAM JAR S[?fGH— Plaintipf—A pi*Ei,LVfJT 

versus 

BHAGALU SINGH and othkr* — 

Defendants—Respondents. 

Evidcn*:c—Kxec.titvm of mortgagc^ducd hif father— 
Sail for sale against son—Circiinutances ander which 
if was cxcciilcd—Oral ci'ideiicc, admisHibilitij of. 

A suit for anlo on 'Jio basis of n raortgac'e-doerl, 
oxecutoil by a Hindu f.atlier, was brotiglib against the 
mort'’’agor‘s son. Tiio doe.l was e.’coontod in lieu 
of a j.rior luortgago.fleecl, which was not produced; 

Held, tliat oral evidence was admissible to prove 
the circumstances uniler which the mortgage-deed 
was executed in order to show tiiat tlio mortgage 
was e.xccutod for a family necessity. 

Second appeal from the decl-sion of the 
District Judge of Benares. 

Mr. D. R. Sawhney, for the Appellant. 

Dr. Tej Bahadur Sapru^ for the Respond¬ 
ents. 

JUDGMENT.—In my opinion, the decision 
of the Muosif in this case was correct and 
should not have been disturbed. The suit 
is based upon a mortgage-deed, executed by 
Mahadeo Singh, father of the defendants-res- 
pondents, in favour of the plaintiff-appellant. 
The consideration for the mortgage is stated 
iu the deed to be a sum of Rs. 115 due on a 
previous mortgage executed by Mahadeo 
Singh and bis cousins, Bahadur Singh and 
Sahadeo Singh. According to the decision in 
Ohandra Deosing v Mata Prasad (1), the 
appellant had to prove that the mortgage in 
suit was made either for family necessity or to 
secure payment of an antecedent debt. The 
appellant produced Bahadur Siugh (already 
meutioned) who said that the deed of August 
the 9th, 1892, was executed on the occasion 
of a partition between two branches of the 
family and that the deed in suit was 
executed on the occasion of a later partition 
between the members of one of those 
branches of the family. He says that he 
and his brother, Sahadeo Singh, were liable 
to Ram Jar Singh under the deed of 1892, 
and that on the occasion of the later partition, 
Mahadeo Singh undertook to pay the amount 
due to Ram Jar Singh. The Munsif believed 
the evidence of Bahadur Singh and it is per¬ 
fectly clear that if that evidence is true and 
is admissible, the deed in suit was executed 


(1) 3i A. 176j 6 A. li. J. 263; 1 lud. Cae. ATS* 
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itt respect of ao aateeadenfc debt. Oa appeal, 
the District Judge did not say that be dis¬ 
believed the evidence of Bahadur Singh, but 
he said that the whole of it was inadmissible 
on account of the non-production of the deed 
of August 9th, 1892, and of the deed by which 
the later partition was effected. It appears to 
me that Bahadur Singh did not give the(!oa- 
tents of documents. He merely stated the 
circamstance.s in which documents were 
executed. It may possibly be wrong to admit 
his statement that the execution of the earlier 
or the later mortgage-deed was one of the 
terms of the partition. But I can see no 
reason why he should not prove that the deed 
in suit was executed oa a certain occasion and 
in consideration of a sum for which Mahadeo 
Singh and two others were already liable. 
The learned Judge says that the recitals 
in the mortgage in suit are not evidence 
against the defendants. It may be that they 
are not evidence of the truth of the facts 
stated in them. But they are surely admis¬ 
sible to rebut the suggestiou that Bahadur 
Singh's evidence has been fabricated for the 
purpose of ttiis suit. The Disbrtict Judge 
does not say that be disbelieves the evidence 
of Bahadur Singh. The Munsif said that he 
believed it. I might remand the case to the 
District Judge for a fresh finding. But it is 
open to me under the present Code to decide 
the question myself. I have no hesitation 
in accepting the evidence of Bahadur Singh, 
and I find that the mortgage in suit was 
executed in consideration of an antecedent 
debt. I allow the appeal, set aside the decree 
of the lower Appellate Court and restore that 
of the Court of first instance with costs ia all 
Courts. 

Appeal allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 154 op 1911. 
August 16, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

MANOHAR RAM0HANDR4. HINGE — 

Appellant 

V6TSUS 

The COLLECTOR op NASIK— 

Respondent. 

Vtkkkan Agriculturists* Relief Act (XVII of I87i^) 


s. 2—Agriculturist—Court of Wards—Suit on heJialf 
of ward—Status of ward — Maintenance, allotoancef 
effect of—Rich agriculturist-^Bombay Court of Wards 
Act ([ of 1905^, ss. 2, 4, 25, 32. 

A suit brought by the Court of Wards on behalf 
of a ward, who is an agriculturist, is governed by 
the provisions of the Dekkhan Agriculturists’ 
Relief Act. 

In such a suit, the real plaintiff is the ward and 
it is his status which has to be considered. 

A tempoi’ary allowance made to a ward for the 
purposes of maintenauce is not conclusive of the 
ward’s status. To ascertain what that status is, 
regard must be had to the character of the ward’s 
property from which this allowance is derived. 

The Dekkhan Agriculturists’ Relief Act makes no 
distinction based on the comparative riches or 
poverty of the person whose status is being in¬ 
vestigated A rich agriculturist is just as much 
the agriculturist under the Act as a petty 
agriculturist. 

First appeal from the decision of the first 
class Subordinate Judge of Nasik, in Sait 
No. 1 of 1911. 

Mr. K. R. Kelkar^ for the Appellants. 

Mr. If. A. Shaky Acting Government 
Pleader, for the Respondent, 

JUDGMENT.—The only question involved 
in this appeal is whether the Court below 
was right in its view that the suit was 
governed by the Dekkhan Agriculturists’ 
Relief Act on the footiug that the plaintiff 
is an agricalturist. Upon the title of the 
suit itself, it is brought by “The Collector 
of Nasik District representing the Court of 
Wards for the estate of Gopalrao Sbivdevrao 
Rajebahadnr.” 

Mr. Kelkar’s first argument is that the 
real plaintiff ia the Court of Wards, and it is 
that Court’s status which should be regarded, 
and not the status of Gopalrao Shivdevrao. 
It is, says the learned Pleader, the same case 
as if a person being himself an agricalturist 
assigned his property to a non-agriculturist 
stranger. The assignee could not claim the 
benefit of the special Act. It appears to us, 
however, that the Court of Wards bears no 
resemblance to the assignee in the case put. 
As appears quite clear from the Court of 
Wards Act (Bom. Act I of 1905) pfissim, and 
■ especially from sections 2, 4 and 32 thereof, 
the property remains the property of the 
ward, and the only manner in which the 
Court of Wards intervenes is to assume the 
superintendence of it. 

The reason why this salt is brought in the 
name of the Court of Wards is explained by 
section 32 of the Act which lays down that 
in such a base as this, the Court of W'ards* 
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having the superintendenoe of the Govern- 
meat ward's property, shall be named as 
the next friend, or guardian for the suit." 
In other woids the ward being temporarily 
disabled from suing on his own behalf, sues 
through the Court of Wards. But the 
plaintiff is nonetheless the ward Gopalrao 
Shivdevrao, and it is his status, therefore, 
which alone has to be considered. 

A further argument upon this point was 
endeavoured to bo extracted from sectiou 25 
of the Act. Mr. Kelkar relying on that 
sectiou has contended that even assuming 
that the real plaintiff is the ward Gopalrao, 
he cannot be considered an agriculturist for 
the purpose of the Dekkhan Agriculturists* 
Relief Act, because his only meaus of liveli¬ 
hood is the allowance made to him by the 
Court of Wards under section 25. We think, 
however, that this temporary allowance made 
for the purposes of raainteuance is not cou- 
elusive of the ward’s status, but that to 
ascertain what that status is, regard must be 
had to the character of the ward’s property 
from which this allowance is derived. 

The question, therefore, still remains 
whether Gopalrao, the plaintiff, is an agri¬ 
culturist within the meaning of the Dekkhan 
Agriculturists’ Relief Vet. In that Act, the 
term ‘agriculturist’ is defined as “a person 
who by himself or by his servants or by his 
tenants earns his livelihood wholly or prin¬ 
cipally by agriculture”. It will be seen that 
the Act countenances no distinction based 
upon the comparative riches or poverty of 
the person whose status is being investigated. 
In other words, the rich agriculturist is 
just as much an agriculturist under this 
Act as the petty agriculturist. If that 
is so, it would certainly be a surprising result 
if we were to find that the plaintiff in this 
case who is a landholder, aud nothing else, 
should not be regarded as an agriculturist, 
within the definition of the Act. We think, 
however, that the learned Judge below was 
right in his view that the plaintiff fell within 
the definition. 

It may be, as Mr. Kelkar has argued, that 
the Judge was wrong in allowing the 
Rb. 1,100, received by the ward’s mortgagees, 
and not by the ward himself, to be counted 
as if that sum formed part of the ward’s 
agricultural income. We say that it may be 
80 without deciding definitely, because in 


the view we take of this case, it is not 
necessary for us to pronounce a decision. 

Assuming that Mr. Kelkar’s argument 
on this point is correct, it is, however, 
nonetheless established in our view that the 
plaintiff is an agriculturist. On the admitted 
figures, the yearly income accruing to the 
plaintiff from the lands paid by his occu¬ 
pancy tenants is Rs. 3,793. The total 
assessment on all the lands involved comes 
to Rs. 2,382. From this sum of Rs. 2,.?82, 
a certain deduction must be made. What 
that deduction should be was a point of some 
argument. We agree with Mr. Shah’s con¬ 
tention that the deduction should be the total 
assessment on all the mortgaged property, 
that is, the sum of R^. 885, and we cannot 
accept the counter-contention that the deduc¬ 
tion should be limited only to that part of 
the a.sses8meDt which is leviable oa the lands 
exempted. If, therefore, we make this 
deduction of Rs. 885 from the total assess¬ 
ment of Rs. 2,382, we get as the result 
Rs. 1,497, which figure will represeut the 
assessment on the non-mortgaged property. 
This sum of Rs. 1,497 must now be deducted 
from the sum of Rs. 3,793 to which we have 
already referred. That leaves us with 
Rs. 2,296 as the income derivable from the 
agricultural sources. As against that, the 
most that we can set on the other side of 
the account would be a sum of Rs. 1,255 plus 
somethiug under Rs. 4)00 as a cash allowance. 
These two suras would yield only Rs. 1,655 
as against Rs. 2,296 derived from agri¬ 
cultural sources. This is the reckoning 
which, in our op-nion, is most favourable 
to the case for the defendant. And even 
on this reckoning, it is plain that the plain¬ 
tiff is entitled to be regarded as au agrioul- 
turisb under the Dekkhan Agriculturists’ 
Relief Act. 

We are of opinion, therefore, that the 
learned Judge below was right, and we must 
dismiss this appeal with costs. 

As to the scale on which the costs should 
be allowed, the parties should go first to the 
Taxing Officer. 

Appeal dismissed. 

S> N* OARi A. LL, ^ 

V^kil Hijich Court» 
SRINaOaR (KMshmiFf '^ 
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aiRDEY NARAIN V. tOWECL. 

ALIjAHABA.D high court. 

First Civile Appeal No. 351 op 1910. 

October 30, 1912. 

PresentiSiv Henry Griffin, Kt., Judge, and 

Mr. Juritice Charaier. 

HIRDEY NARAIN and anothsr— 

Appellants 

vttrsua 

M. J. POWELL AND ANOruER— 

R»’P0NDENTS. 

L<ind AcqaiMtion Act (lot Compensation- 

Different interest in Uind acquired-Horn to ap- 

2)ortion compensation. • * * • 

When difleient persons liokl (liffercnt interests m 
the laud acquired under the Laud Acquisition Act, 
the Court should ascertain the value of the res¬ 
pective interests and apportion the compensation in 
proportion to such interests. 

First appeal from the decision of the Dis¬ 
trict Judge of Saharanpur. 

Forthe order of remand, see 13 Ind. Gas. 420. 

Dr. Tej Bahadur Sapru, for the Appellants. 

Mr. A. E. Ryoes, (with him Mr. Nehal 
Ghana,) for the Respondents. 

JUDGMENT.—This case was remitted to 
the District Judge in order that he might 
ascertain the respective values of the interests 
of the appellant and Mrs. Powell in the land 
in question for which the Superintendent 
of Dehra Dun has awarded, under the 
Land Acquisition Act, a sum of Rs. 7,768-8-0, 
The learned Judge rightly, as we think, 
set himself to ascertain what were the 
respective rights of the appellants and 
Mrs. Powell in the land. He came to the 
conclusion that Mrs. Powell was what 

he calls an aladi tenant, having a right to 
build on the land and to transfer it, that the 
interest of the appellant in the land was worth 
no more than Rs. 1,060, and that the balance 
of the sum awarded by the Superintendent 
of Dehra Dun, namely, Rs. 6,708*8 0, should 
be given to Mis. Powell. But in case this 
Court did not agree with the view that Mrs. 
Powell was an abadt tenant, he went on to as¬ 
certain the values of the respective rights of 
the parties in the case on the assumption that 
Mrs. Powell was an occupancy-tenant of the 
land. He found that the annual value of Mrs. 
PowelTs interest as an occupancy-tenant was 
Rs. 22, and the annual value of the appel¬ 
lant’s interests as landlords was Rs. II. He 
then suggested that Mrs, Powell should be 
given a sum of Rs. 352, that is, sixteen years* 
purchase of the annual value of her interests 
5 ind that the balance should be given to the 


t 

appellants. We are unable to accept either 
of these conclusions in their entirety, Mrs. 
Powell, or rather the person through whom she 
claims, is recorded as an occupancy-tenant of 
the laud. There is really no evidence as to 
the circnmstances in which or even as to the 
time when Mrs. Powell’s predecessors first 
obtained the land. Both sides have indulged 
in much speculation as to what their respec¬ 
tive rights must be. One fact stands out 
clearly, namely, that for the last fifty or sixty 
years, the laud has been used for agricultural 
purposes, and in the absence of definite evi¬ 
dence as to the respective rights of the parties 
in the land, we think that the sum awarded 
should be divided between them in proportion 
to the values of the interests hitherto enjoyed 
by them, after making due allowance for the 
possibility of the rent being enhanced. We 
accept the finding of the District Judge that 
the annual value of Mrs. PowelTs interest in 
the land is Rs. 22, and that the annual value 
of the appellant’s interests is Rs. 11. But it 
seems to us that the whole sum awarded by 
the Superintendent should bedividefl amongst 
them in proportion to the value of their in¬ 
terests, and that there is no justificition for 
what the learned Judge has done, namely, give 
Mrs. Powell sixteen times the value of her 
interest and give the appellants the whole of 
the balance. It would be as wrong, in our 
opinion, to give the appellants sixteen times the 
value of their interests iu the land and to give 
Mrs. Powell the whole of the balance. The 
result is that we hold that the sum in question 
should be divided iu the proportions of Jrd 
and 2/3rd3, Jrd going to the appellants and 
2 /3rd3 to Mrs. Powell, that is to say, 
Rs. 2,590, to the appellants and Rs. 5,178-8-0, 
to Mrs, Powell. The decree of the Court 
below is modified accordingly. 

Decree modified. 
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DHONDU DAQDO PATIL V. BEORBThRY OB* BTATE. 

BOMBAY HIOS COTJaT. 

First Ciyil Appeal No. 7 op 1912. 

August 19, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

DHONDU DAGDU PATIL— Appellant 

rersMS 

SECRETARY op STATE fob INDIA— 

Respondent. 

Bombay Ablari Act (V 0 / 1878;, ss. 32, 67*— 
License to sell liquor—Collector's order canccllino 
license—Collector honestlij licensee yniltij 

nf bribing oXTiciah—Snit against Goeernment—Lmnta. 
tion—Protection in siatnforij duties. . , , 

If any public or private boJy chargea with the 
cxccuciou of a etatut© honestly inteuiU to pub tUo 
law ill motion nml really ami not unreasonably 


* The sections run as follows : 

Section 32. The Collector may summarily re-call 
or cancel any license porniib or pass granted under 

this^Act^ any fee or duty payablo by the holder 

thereof be not duly paid, or 

(b) in the event of any broach by the holder of 
such license, permit or pass, or uy his 
• servants, or by any ono acting with his 
express or implied permission on his 
behalf, of any of the terms or conditions of 
such license, permit or pass, or 
fcl if tlie holder thereof is convicted or any 
offence against this Act or, any other law 
for the time being iu force relating to 
Abkari-reveniie or of any criminal offence. 
Section 67. No action shall lie against Guvern- 
«,pnfc or a'-.ainst any Abkari officer for damages in 

^l oivil Court for any act bona fide clone or ordered 

* K« Hnne bv them in pursuance of this Act, or of 

any law at ^ in force relating Abkxri- 

'"^anTal’l prosecutions of any Abkari officer, and all 
actions which may be lawfully brought against 
S^overnment or against any Abkari officer, m respect 
of nnvthin*' done, or alleged to have been done, in 
purin e “of thk Act, sheU be ic stituted witlno 

four months from the date of the act complained of, 

and any such action shall be dismissed 

fal if the plaintiff does not prove that, pre- 
^ viously to bringing such action, he has 
presented all such appeals allowed by this 
, or by any other law for the time 

being force, as within the aforesaid 
period of four months it was possible to 

fbl in^^th?^*^ca3e of an action for damages, if 
' ’ tender of sufficient amends shall have been 
made before the action was bronghfc, or if 
after the jnstitution of the action a 
sufficient sum of money is paid into Court 
with costs, by or on behalf of the defend- 

Provided*" that nothing in this section shall be 
_-;i *n affect the power or lunsdiction of Her 
Seaty’s*HiS*^ Court of Judicature or of the Court of 

Sniall A* Bombay, 


beliovos in tho oxistenco of facts, which, if 
existent, would justify bis acting and acts 
ingly, liis conduct will bo in pursuance of tlio statute 

and will bo protected. 

Wheio a Hconso for sale of liquor granted to a 
person was revoked by tho Collector uiulor tho 
bona fide helief that tlio licensee had bribed tlin 
Collector’s Head Clerk though thcro was uo actual 

conviction of the Hoonsec: ^ i 1 

Held, (1) tluittlio act of tho Collector must bo 

vc"aidcd as done in piirsuanco of the statute; 

72) that a suit brought against the Government 
in respect of tho act would bo barred if brought 
after the expiry of four months from Urn d ito ot 
tho act. even tliough tho licensee uiisacco.ssHtlly 
appealed to the Commissioner ami tho Local 
Govorumenb against the Collector’s order of revoca- 

First appeal from the declsioo of theT Dis¬ 
trict Judge of Naaik, ID Civil Suit No. 2 of 

1911. 

"Mr. Coy iji (with him ^Ie*. 77. R. ^Vesji)j 

for the Appellant. ^ 

Mr L. A. i>hah, Acting Goverumeut 

Pleader, for (he Re.'Sp jodeut. 

.lUDGMSNT.—The appelUafc bsforj us, 
who was the pliintiff in ths Court below, 
bad, during the years 1908 to 1910, a liceuse 
iDr the sale of country hqajr ia the town 
of Nasik. As his woik during that period 
was found to be satisfactory, the Collector 
of the District gave him uo.ice iatiinatiog 
that that Officer was willing to re-new hia 
license for the year begioni..g with the 1st 
of Aoril 1910. Oa the Uth of March 
1910, the plaintiff ixpressci his wiUinguess 
Jo accept the liceuse, aud, under section 31 
of the;:Abkari Act (Bom. Act V of 1878J, 
exscuted the agree-meut therein referred to. 
0.1 the Slsb March 1910, the Collector 
informed the plaiutiff that hie license was 
suspended, aud on the 6th of April tullow- 
ing, the Collector further iuticnatei to the 
plaintiff that he had cancelled the plaintiff’s 
license on the ground that he had come to 
learn that the plaintiff had given secret 
bribes to the Collector’s Head Clerk. 
Aggrieved by this decision, the plaintiff ap¬ 
pealed from the Col^otor’s revocation of 
the license to tlie Commissioner nnd to 
Government, -but in each caae was uo- 
eucceasfnl. Therefore, afrer notice given, lie, 
on the 30th March 191 L, filed atal, . 

It has b 2 en dismissed by the learned 
Judge of thelo-var Court ou two grouiids, 
both of them having reference to section 
67 of the Bombay Abkari Act. In the 
firet place, the learqed District Jqdga hag 
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held that the defeudaDt ia protected by 
reason of (he provision that ’ no action shall 
lie against Government for any act bona fi'Je 
done by them in pursuance of the Act;” 
and, acconrVij, he has held that the suit is 
time* barred by reason of the provision 
requiring that all actions which may be 
lawfully brought against Government, in 
respect of anything done in pursuance of the 
act, shall be instituted within four months 
from the date of the act complained of 
and not afterwards.” 

Upon both grounds, it appears to us to 
be clear that the learned Judge below is 
right. Admittedly, the act complained of 
was the act of revoking the plaintiff’s 
license, which was done by the Collector on 
the dlsfc March 1910, and admittedly the 
plaintiff’s suit was instituted very much 
more than four months after that act. It 
is sougl>t by the learned Counsel for the 
appellant (o save the suit on the footing 
that the Collector’s act was not an act bona 
fide done in pursuance of the statute, 
80 that section 67 would have no applica¬ 
tion. 

The only question, therefore, involved is 
whether in the circumstances of this case 
the Collector’s act was bona fide done in 
pursuance of the statute. That it was an 
act hona fide done there can, wo think, be 
no doubt. The lower Court writes that 
‘there can be no question that he honestly 
believed he was justified in doing what he 
did.” And nothing has been said before 
us to countenance the view that when the 
Collector formed the opinion that the 
plaintiff had bribed his Head Clerk, he 
formed that opinion perversely or un- 
reasonably. So far, therefore, as the record 
of this case goes, we must accept the finding 
that the Collector’s opinion was formed in 
good faith, and upon materials which 
seemed to him sufficient to justify that 
opinion. It is (rue that when at a much 
la(er date the prosecution was instituted 
against the plaintiff and the Collector’s 
Head Clerk, that prosecution was not 
successful, but this circumstance seems to 
us not to negative the view which we have 
exprts.sed. 

Jf then the Collector’s act was done in 
good faith, was it an act done in pursuance 
of the Act ? We think it was. Under 
section 32 of the statute, the Collector had 


power summarily to re-call or cancel any 
license if the holder thereof were convicted 
of any criminal offence. Now the bribing 
of the Collector’s Head Clerk would be a 
criminal offence. Consequently, the appeal 
must be decided on the footing that at the 
time the Collector revoked the plaintiff's 
license the Collector in good faith believed 
that the plaintiff had committed an offence, 
for which, on conviction, bis license would 
be revocable. It is quite true that the 
Collector’s action is not strictly in conformity 
with the section which authorisses the 
revocation only on the actual conviction of 
the licensee. But the circumstances under 
which the Collector acted are so near the 
circumstances legally entitling him to act 
as be did that we feel bound to say the act 
was done in pursuance of tbe statute. The 
law upon this point may be found stated 
in many cases, of which we may notice 
Serman v. S€7i€sch,al (1). In strictness, 
anything not authorized by a statute cannot 
be said to be in pursuance of it, while if it 
is authorized by the statute, clearly it would 
need no other protection. But if effect were 
given to such a construction, it would 
altogether do away with the protection 
intended to be given; accordingly, the general 
principle is that if any public or private 
body charged with the executiv n of a 
statute honestly intends to put the law 
in motion and really and not unreasonably 
believes in the existence of fads, which, 
if existent, would justify his acting, and 
acts accordingly, his conduct will ba in 
pursuance of the statute and will be pro¬ 
tected. Reference may also be made to the 
case cf Spooner v. Juddnw (2), which was 
cited by the District Judge, and in which 
Lord Campbell said:—“There can be no 
rule more firmly established, than that if 
parties Iona fide and not absurdly believe 
that they are acting in pursuance of 
statutes, and according to law, they are 
entiiled to the special protection which 
the Leglslalure intended for them, although 
they have done an illegal act.” The rule, 
no doubt, has its limits, but we cannot 
doubt that it applies to such a case as this, 
where the belief that the statute could 

(1) (1862) 32 L. J. C, P. 43; 13 C. B. (n. s.) 392^ 

L. T. C46; 11 W. R. 184. 

(2) 4 U. I. A. 353 at p. 37?. 
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properly be enforced was honestly enter¬ 
tained and the facts thus believed differed 
but little from the facts which, if they had 
existed, would have invested the OoUeotor 
with complete authority under the statute 

to do the act complained of. 

It appears to us, therefore, that on tno 
facts as we have them here, there is no room 
to doubt that the Collector’s act was done 
in good faith and iu pursuaucs of the 
statute. That being so, the defendant^ is 
entitled to the protection afforded by section 
67 of the Act, and the suit is also beyond 

these grounds, we affirm the decree and 

dismiss the appeal with costs. 

B'.cree confirmea: 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 409 of IJlw. 
November 14, 1912. 

Present: —Mr. Jastics Ohamier. 
SHBOPHBR SIN'GH and OTHsas — 

Defendants—Appellants 
versus 

DEO NARAIN SINGH and otbers- 

Plaintipfs—Respondents. 

_ Wron] entry in Settlcmiit Record 

''•'"pT/i'nhiffa were in proprietary pD33Q33iaa of a 

/T Lud and were recorded as such la the revenue 
certamlaud 1901, however, theyeiiue 

?"?.e recorded as proprietors of a saraUer area tlixu 

W they were in possession of. They, hjn over, 
what they possession of what they were 

''''VifcW to In 1903. tho*^CoUector ordered that the 
enUtlod to. . ^ should be corrected and 

.haT ^Lorded .s b=Eore that dat. 
plaintiffs ^ on aD'joal sot aside thoordjr of 

?vl'° CoUector! The plaintiffs then brou^;'it a suit 
the Collec t-hpir rights to the land: 

the Commissioner’s 

a fresh cause of aclim for the docUratiou of 
® {trht notwithstaadiii- that it was passe 1 on 
the Gollcctcr’s order, an 1 the suit, 
having been brought within six years from that dato, 

20 A-3'>. Kh.a v. 

,• 5 A L I. 637; A. W. N. <1908) 232; 4 61. L. 

1 M 557: 31 A. 9. raE.rtei ta. 

Loond appeal from the deoiaion of the 

District Jadge of Az'.mgarh. ^ , 

Mr. Vma Shanker Bajpai, for the Appel- 

Mr. Surendra Nath Sen, for the Respond- 
cuts. 


-JU DGMENT.—In fchi8 case, the Courts 
below h.ave agreed in holding that the pUin- 
tiffj are entitled to a declar.iti ju of their 
rights in certain laud. The defendants have 

appealed to this Court contendiog th.it ac- 
ording to the rulings of this Ojurt, the 
plaintiffs’ claim to a declaration le barred by 
li.nitation. The other grounds of appeal 

have been abandoned before me. ^ ^ 

The facta found are that the plaintiffs have 
all aljng been in possession of the land in 
question and were recorded as the proprietors 
thereof at the fifth Settlement. At the sixth 
Settlement, owing, it would seem, to the 
introduction of a new method of recording 
shares, the Settlement Authorities made 
an entry in respect of this land which 
showed that the plaintiffs were eutiblod 
to a smaller area. They objected to the 
entry but their objtctiou was thro vn out 
iQ November 1901. Th«y nevertheless 
remained in undisturbed possession of all tho 
land to which they svere entitled. Iu April 
1909, the Collector ordered that the entries 
should be corrected and the plaintiffs’ rights 
recorded as at the fifth Settlement. But the 
Commissioner on appeal set aside the Lol- 
lector’s order in August 1909. In their 
plaiut, the plaintiffi say that the defeali.iU 
began to interfere with them iu 1910, o.u the 
strength of Coramisii''Q3f’d ofiet* of 1999. 
Bitaccording t> tho fiiiiui, theca ciu 
been no real dlsturh-iuco of the plaintiffs’ 
pi-ssessiou. 

The questions for decisiou are wnether 
ti ne began to rua against the plaintiffs in 
1901 and, if so, whether a fresh cause of action 
accrued to them in August 193J. _ ft la 
common ground that the perio.l of limitation 
applicable to the claim for a decl.iration is six 

years. 

The first qiestio.u must bs ausworel In the 
affirmative according to thedsclsbas iu Lojpe 
V. Rim Birn Singh {.i) and A'cbir 8.hj.:i v. 
Tuiabjn (:i), bat iu the negative according to 
the decision in Parshot im v. Par<>i.an inff, 
Miscellaneous No. 279 of 1998, dsoidsi by 
Stanley, 0. J., and Binorji, J, on Djosmbor 
ISoh, 1993. 0-1 baking into bho record of 

the last mentioned case, I fi.ii it difficult to 
reconcile the decision in Lb with the decisions 
in the two other cases menbioaei. -n that 

(1) 20 A. 33. 

(2) 5 A. L. J. 037; A. W. N. (1993) 252; 4 M, h. 
*1.4^^ 1 Ind. <9a3. 557; 31 A. 9, 
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case, Stanley, C. .1., and llanerji, J,, held that 
an adverse entry in the records, of which the 
plainlilf was found to have been well aware, 
did not set time running against him and 
that it was only when an actual claim to the 
land was made upon the strength of that 
entry that time began to run against the 
plaintiff. That decision receives some sup¬ 
port from the decision of Knox and Aikman, 
JJ., in Shinner v. Shanker Lai (3). In that 
case an entry had been made in the 
records adverse to the plaintiff in May 1899. 
The defendant brought a suit on the strength 
of it in 190 h A declaratory suit brought in 
July 1905, was held to be within time 
because, although the plaintiff might have 
sued in 1903, he was not bound to do so and 
the suit of 1905 furnished him with a dis¬ 
tinct cause of action. 

But whether or not it should be held that 
a cause of action accrued to the plaintiffs 
in the present case in 1901, it seems to 
me that an entirely fresh cause of action 
accrued to them in August 1909. 

The blot on their title was the erroneous 
entry of 1901. That was removed by the 
Collector in April 1909, and if his order had 
stood, the plaintiffs could not have maintain¬ 
ed a suit for a declaration. The Commis¬ 
sioner's order of August 1909, was a fresh 
attack upon the plaintiff’s title and, in my 
opinion, gave them a fresh cause of action 
notwithstanding that it was passed upon 
appeal from the Collector's order. As the 
Collector’s order gave the plaintiffs all that 
they wanted, it cleared their title even if (as 
has been suggested) the order was not 
carried out before the Commissioner’s order 
was passed. 

I hold that the suit was brought within 
time. I, therefore, dismiss tliis appeal with 
costs. 

Appeal dismissed. 

(:0 ni A. lu (Ho/e); 1 Imt. Cas. 536. h-. 


BOMBAY HIGH OOHRT. 

CiviL Application No. 70 op 1912. 

August 30, 1912. 

Present: —Sir Basil Scott, Kx., Chief Justice, 

and Sir N. G. Ohandavarkar, Kt., Judge. 
PUaSHOTTAM JANARDAN 
OH APH B K AR— Applicant 

versus 

MAHADU PANDCr TURMALKAR— 

Opponent. 

Revision—High Court^Power to interjere wUh 
CoUeclor's order reversing inamlatdav’s deemon— 
Collector a Subordinate Court—Civil Procedure Code 
(Act ro/1008), S5. 3, 115— Mnnxlntdars' Courts Act (_ll 
of 190GJ, s. 28. 

The Mamlatdav’s Courts Act expressly constitutes 
the Collector, taking proceedings under that Act, 
a Court. Therefore, the Collector, when exercising 
judicial functions under the Act, is subject to the 
superiotencleuce and control of the High Court. 

The Collector 0 / Ihaiia v. Bhashar Mahadev Sheth, 8 
B. 264, followed. 

Section 115 of the Civil Procedure Code 
authorizes the High Court to interfere on revision 
with the order of a Collector under section 23 of the 
Mamlatdar’s Courts Act. The Collector has no 
authority under tlie latter secoion to reverse a 
decision come to by the Hamlafdir on evidenoa. 

The enumeration of siibordiuato Courts in sec¬ 
tion 3, Civil Procoduro Code, 1903, is not exhaustive 
and does not exclude all other Courts from the 
category of Courts subordinato to the High Court. 

Mr. P. D. Skingne, for the Applicant. 

Mr. D. IF. Filgaonkar, for the Oppoaenfe. 

JUDGMENT.—ThU is an application 
under the extraordinary jurisdiclion of this 
Court to set right an order by the Collector 
by which, upon the mere statement of the 
defeodaot before him, he took upon himself . 
to reverse the decree of the Maml'itdar. 

It has been objected on behalf of the 
opponent that this Court has no power 
under its extraordinary jurisdiction to 
interfere with the order of the Collector so 
made. 

The Meralatdar’s Coorta Act, however, 
expressly constitutes the Collector (taking 
proceedings under that Act) a Court, and 
it has been ruled in Collector of Thana 
V. Bhaskar Mohadev Sheth (1) that the 
Collector, when exercising judicial functions, 
is subject to the saperintendenoa and control 
of the High Coart. 

Section 115 of the Civil Pcoosdure Code 
antborizes the High Court to call !for *the 


(1) « B, 264 at pp. 267, 268, 

e 7 
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record of any case whioh has been decided 
by any Court subordinate to suo'i High 
Court and there can, we think, be no doubt 
that the Oollecfcor ns a Court, under the 
Mamlatdar’s Courts Act, is eubordinate to 
the High Couifc. 

lleferenoe has been made to secbijii 3 of 
tho Civil Procedure Code in which certain 
Courts are stated to be subordinate to the 
High Court, but that does not exclude all 
other Courts from the category of Courts 
subordinate to the High Court. 

We think that the Collector had no 
authority to reverse the decision come to by 
the Mamlatdar upon the evidence. We set 
aside his order and restore that of the 
Mamlatdar with costs. 

Order set aside. 


PUNJAB CHIEF COURT. 

Second Oitiii Appeal No. 752 op 1909. 

November 19, 1912. 

Present'. —Mr. Justice Kensington and 
Mr. Justice Shah Din. 

AULT A KHAN and iNOTHES—P lacntipfs— 

Appellants 

versus 

KANSHl RAM and others—Defendants— 

Respondents. 

Mortgage—Con^U-uclion of Zar-i-marlmna— 

Hamiah— remedy of mortgagee aa to interest 
—Bedemption—lnterest, 

The operative part of a mortgage-deed ran as 

follows: , - . , , , , . 

‘jBiAn hashraiU-zail karte hun ke qabza kasht wa 

mmmala Sarkar zimine inurtahin-in hoga. Zar-t- 

vtarhana se chhih sau pachchas bila $nd rnhega. iivnz 

Slid zard-hala loa muamala Sarkar paidawar arazt 

murtahinxn lenge. Baqi chhih sau, puchcJuis ke 

hamrah .sad hahisab ck riipia Jisadi mahivari denge. 

Zard-sud salana ada hoga. Basurat adam adai sud 

iulana sud dar sud hahisab bala denge. Kasht arazt 

bamarzi murfahinan mttzhiran karenge . 

Afiftd koi muqirrar nahin tiai. Jab bad darau, fast 

bainah-i-Har khud kmht murtahinart talab karen 

zar-i-marhana deitor z'imin chkura Icwenge. Zar-i- 

marhuna bafafsil-i.zail . ziasnl jjoi. 

n,bz'. diya yuya ... ... . NMat zar.Uud 

salawt bala hamrah chhth sau pachchas rupia 

murtahinan ko ikhtiyar hoga ke sud dar sud^ lewen ya 

inuzhiran se ha irja-i-nalish ivasitl karletwn: 

Held (1) that the words zar-t-marhuttah la tho 

redemption clause in the above extract meant the 

mortgJ^e-money without any reference to the 

ittterest due on ibj 


Jihtig'' Mill V. 'lalia, 0 P. L. R. I907j 4r-l P« W. R. 
1007, referred to and approved. 

(2) that tho wortU hamrah chhih suit pachchas 
rupi-i ill tho last clanso of tho above oxtraob 
meant c.iloiilated or duo on Its. 0")0 and in tl»o 
light of the context woro Buscoptiblo of no othor 
meaning. The clause was ono relating to interest 
and compound interest, and ntond by itiulf, Ii iyitig 
uoliiing whatever to do with the rodcniption of tho 
land. Llmlor tho chmsc, tho interest fji- com¬ 
pound interest was agreed to be I'eceivw I or ro- 
covered from tiiu mortgagers personally; 

(3) tha:, under the terms of tlio moi tgige-doud, 
as S( 5 t forth in tho above e.vtract, tho ni u’tgagorH 
woro entitled to claim redemption on payment ot 
tho principal mortgage-money only, uiul tho mort¬ 
gagees had only a personal remedy ag.iiiist tliom 
in respset of fchoir claim for interest or conipouud 
interest. 

Second appeal from tha order of the 
Divisional Judge, Ra'valpind.i, date! the 
1st April 1909, reversing that of the Dis¬ 
trict Judge, Attock District, at Campbell- 
pur, dated the 25th Njve.mbar 1999, dscree- 
ing plaintiffs’ claim. 

Mr. Fazal-i Elahi, fur the Appellants. 

Rai Bahadur Lala Su'eh Di lU for the Res¬ 
pondents. 

JUDaMENP.— The facts of the cass are 
briefly these. On the 2Jth Marcn ISsS, the 
plaintiffs executed a rajrfcgage-deed in 
respect of 113 ghum.'xons 3 kanals a.nd 13 inarlas 
of land for a total consideration of 

Rs. 1,300 in favour of the predecessora- 
in-interest of the defendants. The mortgage- 
deed provided that the mortgagees were put 
in possession of the land and would be liable 
for payment of the land revenue Of the 
mortgage-money, Ha. 650 was to carry 
no interest, the produce of tha laud being 
reckoned as equivalent to the interest on 
that amount together with the land revenue 
payable by the mortgagees; and on the 
balance Rs. C50, interest was to bs paid 
by the mortgugors at the rate of 1 psr esnt, 
per mensem. The interest on Rs. 650 
was to 03 paid annually; and in default, 
compound interest was to ba charged at the 
same rate. The mortgagors were to remain 
in cultivating possession of the land as 
tenants under the mortgagees on payment 
of a produce-rent, but were liable to be 
ejected on failing to cultivate the land as 
agreed upon. No pariod was fixed for 
redemption, the mortgagors being at liberty 
to redeem the land in the month of liar on 
payment of aar-i'-inarAwna. As regards re« 



678 


INDIAN OASES, 


tl9l2 


ACLIA KHAN V, FAN?HI BAM. 

covery of tbe interest payable on Rs. 650, 
it was further stipulated that the mortgagees 
would have the option either to receive 
compound interest or to recover the same 
from the mortgagors by suit. 

In 1885. the mortgagees brought a suit 
against the mortgagors for recovery of 
Rs. 156, due by way of interest for two 
years on Rs. 650 under tbe terms of the 
mortgage deed. A compromise was arranged 
between the parties, the mortgagees agreeing 
to rfceive interest at the rate of 8 annas per 
c9-nt. per mensem instead of at the rale of Re. 
1 ns stipulated in the deed of mortgage; and 
in accoidance with the oorapromise, a decree 
for Rs. 78 was passed against the mort¬ 
gagors. 

The suit, out of which the present appeal 
has arisen, was brought by the mortgagors 
flgairst the 8ncce.‘sors-in-interest of (be 
oiiginal mortgagees for possession, by re¬ 
demption, of the mortgaged land on payment 
of the principal mortgage money, Rs. 1,.300. 
The defendants pleaded that under the terms 
of the mortgage-deed of 1883, the plaintiffs 
could not redeem the mortgage except on 
payment of the principal mortgage-money 
Ks. together with Rs. 10,848 8 

due by way of interest and coDjpound interest 
on Rs. 650 for 25 years and 4 months, the 
whole of which amount, according to tbe 
defendants, was a valid charge on the mort¬ 
gaged land. The only material issue in the 
case was whether or nob the plaintiffs were 
entitled to redeem the land from the defend¬ 
ants on payment of the principal money 
only, (hough a subsidiary issue was also 
drawn as to whether, if the plaintiffs were 
bound to pay before redemption the amount 
of interest and compound interest alleged to 
be due under the deed, the rate of Re. 1 per 
cent, per mensem specified therein could or 
could not be reduced. 

The District Judge, upon a careful consi¬ 
deration of the terms of the mortgage deed, 
in the light of a decision of Ibis Court, 
Bliag Mai v. Talia (1), came to the con- 
cb.sion that the covenant between the 
parties as to the payment of interest and 
compound interest on halt of the mortgage- 
money, Rs. 650, only created a personal 
liability against tbe mortgagors and that 

(1) G r. L. R. 1007; 44 P. W. tt. 1S07. 


tbe mortgaged land was chargeable only 
with the payment of the principal amount, 
Rs. 1,300. He, therefore, gave the plaintiffs 
a decree for possession of land by redemption 
conditional on payment of Rs. 1,300. On 
appeal, the learned Divisional Judge differed 
from the District Judge’s interpretation of 
the mortgage-deed and being of opinion that, 
upon the true construction of its terms, the 
mortgagees had the option to realise the 
interest and compound interest, either with 
the principal mortgage-money at the 
time of redemption by the mortgagors 
or personally from them by a separate 
suit, be held that the amount of interest and 
compound interest due on Rs. 650 during the 
currency of the mortgage was a proper charge 
upon the land. He further held that since 
in the litigation of 1885, the rate of interest 
entered in the mortgage-deed was reduced by 
agreement between the parties to 8 annas per 
cent, per mensem, the defendants were not en¬ 
titled to charge interest and compound interest 
at a higher rate : and upon that bash®, he 
decreed redemption in favour of the plaintiffs 
on payment of Rs. l,Z00, plus Rs. 1,871-11-6, 
total Rs. 3,171-11-6. 

A farther appeal has been preferred to this 
Court by the plaintiffs, and we have heard 
the case fully argued on both sides. We 
agree with the Courts below that the question 
for decision in this case turns solely upon the 
interpretation of the mortgage-deed of 1383, 
and, in our opinion, the interpretation put 
upon it by the District Judge is correct. It 
seems to us that the Divisional Judge has 
missed the true signification of the words 
hamrah and zar-umarkunat used in the deed 
in question ; and it is in consequence of this 
misapprehension that be has placed a wrong 
construction upon tbe language of the deed 
and held that the mortgagors were bound, at 
the time of redemption, to pay tbe amount of 
interest and compound interest due on 
Ks. 650, along with the principal mortgage- 
money, the whole of this amount being a 
valid charge upon the land. The operative 
part of the deed, which contains the 
clauses about the true construction of 
which the parties are at issue, runs as follows; 
— Rihn hashrait uzail harts hatn he qabza 
kasht wa muamala Sarkar zimme murtahinan 
hoga. Zar‘i marJiuna se chhih sau pachchae 
htla sud rahega^ Iwaz sud zar'i-hala wa 
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muaimihi Sarkar paidaicar arazi miirtahinan 
lenge, Buqi cKhth san pachvhns .Vc hamrah 
sud bahisal) ek rupia fhadi mnhw iri denge. 
Zar-i’Sud salana ada hoga. Bamrat adnm 
adai sud solatia^ snd dar sud bihisab bal^ denge. 
Kasht arazi bamarzi mnrtahinm inuzhiran 
karenge, * * ^ *## *=* 

#####*### Mi-id hoi 
muqarrarnahin hit. Jab baddnrau faslbamah^i- 
liar khud koi>ht murtaliinantalah Ararew, z\r-i- 
marhuoa dekar zemin chhura lewenge. Zar-i- 
marhuna htitafUl-i-zail * * # # * * 

# # # # wa&ul pai. Qahza diya gaya. 

****** ^ i^ishat zar-i-svd 
sahna bala hamrah chhih saa pachchas rupia 
mnrtahinan ho ikhtiyar hoga hi sud dar sud 
lewen ya muzhiran sc bairja i-n.iltsh wasul 
har lewen.” 

The two clauses in the deed which have 
given rise to moat discussion in both the 
Courts below and also before ns are: — 

fl) Mind hoi muqarrar nahin hat. jnb bad 
darau fast bamah’i’Har khui kasht muitahi- 
nan tilab karen^ zir-i-marhuna dekar zaxr.in 
chhura lewenge.” 

(2.) Nisbat zar-i-sud salana bah hamrah 
chhih siu pachchas murtahinan ho ikhtiyar 
hoga ki sud dir sud letcen ya mmhiron se 
bairja-i-nalish wasul kar lacen. 

With reference to the first clause, the 
plaintiff’s Counsel has contended that it 
clearly permits redemption on payment of 
zar-i-marhuna, which means the principal 
mortgage-money only; and be has further 
urged, with reference to the second clause, that 
it has nothing whatever to do with redemp¬ 
tion but that it is a separate covenant 
providing for the receipt or recovery by the 
mortgagees of interest and compound interest 
due in respect of half the mortgage-money, 
Rs. 650, regarding which inthe earlier part 
of the deed the parties have entered into a 
distinct stipulation. The words hamrah 
chhih sau pachchas rupia in the second clause, 
it has been contended, do not mean “together 
with Rs. 650,” as the Divisional Judge 
has understood them to signify, but they 
mean “calculated or due on Rs. 650”; and 
this argument is supported by reference 
to the use of, the word hamrah in the 
earlier part of the deed. *'Ba(/i chhih sau 
puchchas ke hamrah sud hahisnb ek rupia 
fisadi mahwari denge.” This contention is, 
in our opinion, perfectly sound; and it i.s 
a matter of some surprise that the Divisional 


Judge should have failed to understand the 
meaning of the word hamrah as used by the 
parties in tliedeed. In the light of the con¬ 
text, the word is not susceptible of any other 
meaning; and we mast liold that the second 
clause, as set out above, is a clause relating to 
interest and compound interest and stands by 
itself, having nothing whatever to do with 
the redemption of tlie land, for which provi¬ 
sion is made in the earlier redemption clause 
which lias to be separately considered on its 
own merits. It is clear to our minds that 
under the last clause, the interest and com¬ 
pound interest was agreed to be received or 
recovered from the mortgagors personally, 
and for the purposes of the present suit, it is 
unnecessary to decide whether both in¬ 
terest and compound intere.-t could be 
recovered by suit, or whether only in¬ 
terest could be 80 recovered, and in the 
event of the mortgagees not enforcing their 
remedy by suit, they were at liberty to charge 
compound interest as agreed upon. We are 
quiteclearthat the Divisional Judge is entirely 
wrong in bis construction of the interest 
clauses when be says that ’ in the realization 
of interest, the mortgagees are given a choice 
either to take it with the principal money or 
to realise it personally from the mortgagors.” 
The plain language of the clause is, in ouropin- 
ion, utterly repugnant with this construction. 

The most material clause to be considered 
is the redemption clause which has been set 
out above; and in that clause the words 
zar-i-marhuna clearly mean the mortgage- 
money and not, as held by the Divisional 
Judge, the mortgage-money together with 
interest due on half the mortgage-money 
Rs. 650, The expression zar-i^marhuna 
has been used in the deed in three places; 
and if the Divisional Judge had carefully 
considered the language of the whole deed, 
he whould have found it impossible to 
support the view which he has pub forward 
as to the interpretation of the aforesaid 
expression. The deed says: 

(1) zar-i-marhuna se chhih sau p-ichclias 
hila sud rahega. 

“(2) zar-i-marhuna de kar zaniin chhura 
lewenge”, 

and this followed immediately by 

“(3) zir-i-marhuna batafsiUi-zail (then fol- 
Iowj the detail of Rs. 1,300) wasul pai.” 

In (1) and (3), the expression ^ar-ii-mar^wna 
undoubtedly means the principal mortgage* 
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money: aod ifcis impossible to understand ho^ 
in (2) it can mean anything more than the 
principal mortgage-money, especially when, 
as has been noted above, (2) is immediately 
followed by (3), where the details of znr-i-mar^ 
hum Rs 1,300 are set oat. In fact, 
zar^i-marhnna in Ihe deed before us means 
the same thing as zjr i-rihn in the deed 
which was the subject of consideration in 
Bhcg Moly. T(iha (1). We entirely agree in 
the construction placed in the case just cited 
upon the term zar I rihn, namely, that it 
means the principal mortgage-money without 
any reference to the interest due on it, 
and it follows that the view of t!ie 
learned Divisional Judge in the present case 
that tlie amount of the interest and the com¬ 
pound interest due on Rs. 650, ac¬ 
cording to the terras of the mortgage-deed, 
is a charge upon the land in the hands of 
the mortgagees, is erroneous. The mort¬ 
gagors are entitled to claim redemption on 
payment of the principal mortgage money 
only, and the mortgagees have only a personal 
remedy against them in respect of their 
alleged claim for the interest and the com¬ 
pound interest due. 

For the fDregoing reasons, we accept this 
appeal, and reversing the decree of the Divi- 
sional Judge, we restore that of the District 
Judge with cjsts throughout. The decree 
•will be drawn up in accordance with the 
provisions of Order AAXIV, rule 7, Civil 
Procedure Code. 

Appeal a llciveiJ. 


PUNJAB CHIEF COURT. 

Ci7ir< Reference No. 1 of 1912. 
November 25, 1912. 

Present: Mr. Justice Robertson and 
Mr. Justice Beadon. 

ALI MARDAN— Plaintifp 

versus 

DAKAR KHAN —Defendant. 

Tenants Act {HI of 1893)—//or* 
Irccduujpeasant grant-Jhelum Canal Colony-Tcnanc 
to devolve on one person and not to be alienated- 
(^f>»P’-o>nisefor joint succession in Civil Court—Deere 

% o/—Goi’erHTnenf as landlord m 

effected Chief Coxivt—Revision. 

One S. held a horse breeding peasant grant in tin 
Jlieluui Canal Colony. After the death, of S-^ tin 


grant, under the rules, could devolve upon a single 
person only as an impartible holding. It was also 
one of tlie conditions of granc that it should not be 
alienated without the previous sanction of the 
Financial Commissioner. &. died without a male 
issue but left three brothers A., B. and C. The 
Colonization Officer mutated the whole grant in 
favour of B. only. On this, A. instituted a civil 
Sint for possession of the land of the grant on 
the ground that lie, as eldest son of his father, 
was entitled to succeed in preference to B. The 
two brother.^ entered into a compromise whereby 
they agreed to hold the land jointly in equal 
shares. Upon this, the Court passed a decree in 
terms of the compromise. 

The Colonization Officer refused to effect mutation 
in accordance with the decree of the Civil Court, 
oil the ground that the decree was illegal. The 
decree was accordingly referred to the Chief Court 
for revision: 

Held, (1) that there was no good ground for inter¬ 
fering with the decree: 

(2) that the decree in no way affected the rights 
of the Government as landlord, who could obtain 
ejectment or otherwise enforce the conditions of 
tiic tenancy; 

(3) that the decree did not prevent the Govern¬ 
ment from enforcing any rights it might have in 
consequence of the infringement of the conditions of 
tenancy; 

(4) that as between A. and i? , there was a valid 
compromise to which the Court was bound to give 
effect in a decree, which was valid and binding 
on the parties. 

Case referred by the Divisional Judge, 
Shabpur Division, nfc Sargodha, with bis 
No. 638-J, dated the 3rd November 1911, for 
orders of the Chief Court. 

Mr. Nand Laly for the Plaintiff. 

Mr. JRustomjiy for the Defendant. 

ORDER—This Reference relates to a 
Government tenancy to which the Govern¬ 
ment Tenants (Punjab) Act III of 1893 
applies. 

Under section 7 of the Act, the grantee 
hclds the land as a tenant from Government 
on certain prescribed conditions—a copy of 
these conditions has not been submitted with 
the Reference and, consequently, we have not 
been able to refer to them. It is, however, 
admitted before ns that under these con¬ 
ditions, the tenancy, on the decease of the 
tenant for the time being, sball in every 
case devolve upon a single person as an 
impartible holding. 

Apart from these conditions, section 8 of 
the Act provides that the rights or interests 
vested in a tenaot shall not be transferred 
by private contract without the previous 
consent in writing of the Financial Com- 
uiouioucr. 
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li\ tho present case, the laud was granted 
to one Sahib Din who died in 190S without 
male issue but leaving a widow, Musiunmat 
Nur Bhari, a minor daughter and bhrt.e 
brotheia, Hadat Khan, AU Mardan and Bakar 
Khan. 

On the death of Sahib Dlu, the Colonization 
Oilicer sanctioned mutation in favour of 
Bakar Khan subject to the payment by him 
of Rs. 75 at each harvest to Sahib Din’s 
widow. On tliis, Ali Mardan instituted a 
civil suit for possession of the land, on the 
ground that he, as eldest son of his father, 
was entitled to succesd. In this suit on the 
date axed for hearing, AU Mardan and Bakar 
Khan entered into a compromise by which 
these two brothers were to hold the land 
jeintly in equal shares and were to be jointly 
liable for the sum of Rs. 75 payable at each 
harvest to the widow and thereupon the Court 
passed a decree iu terms of the compromise. 

The Colonization Offioar refused to 
sanction mutation giving effect to the decree 
and wrote to the Deputy Commissioner as 

follows:— . , , . 

“This order of the District Judge is quite 

illegal and against the conditions of the grant 

which is a horse-breeding peasant grant. 

Section 17 of the conditions absolutely forbids 

any alienation of any part of the grant with- 

out the previous sanction of the Financial 

Commissioner and it is an essential point 

■with all horso-breediog grants that they 

should not be sub-divided. , j 

“Will you please ask the District Judge 
to review his order if he can and not to 
entertain such suits in future. If he cannot 
review his order, the case should ba at ones 
reported to the Financial Commissioner for 
the Chief Court bo be moved. I cannot 
sanction mutation on the District Judge’s 

“ Ali Mardan Khan’s proper course was to 
appeal to the Commissioner against my 
mutation order”. 

The Court which passed the decree was 
the Court of the District Judge to whom a 
copy of the Colonization Officer’s note was 
forwarded. Ou considering the matter, the 
District Judge rightly held that he had no 
power to review his judgment but, being of 
opinion that he had in error passed an 
illegal decree, he has referred the^ decree 
through the Divisional Judge to this Court 

for levittiou. 


Before us there has been no appearance on 
balialf of Givernrasnti bub we have heard 
Counsel oa behalf of Ali Mardan and Bakar 
Khan of whom tho latter, on the technical 
grounds raised by the Colonization Officer, 
now seeks to avoid tho compromise and the 
decree. 

Under section 21A of the Punjab 
Alienation of Land Act, a special procedure 
has been provided by which the Deputy 
Coraraissiouer can move for the revision of a 
decree which in any way contravenes the 
provision of that Act but, as far as we are 
aware, no similar special procedure has been 
provided by lav ia respect of tenancies to 
which Act III of 1893 applies, and we are 
unable to find any good ground on which we 
can interfeie with the decree now in question. 

The Colonization Officer appears to be 
mistaken in his view of tho position of the 
Courts in the matter and to have overlooked 
the fact that the decree in no way affects the 
rights of the Government as landlord. 

A transfer of a tenancy or a share of a 
tenancy can take place with the sanction of 
the Financial Commissioner as representative 
of the landlord and, as the landlord was not 
a party to the suit, the Court was not con¬ 
cerned with the question whether sanction 
had been given or not—as between the parties 
to the suit and apart from the interests of 
the landlord, who was not a party, there was 
a valid compromise to which the Court was 
bound to give effect in a decree—and the 
decree passed in accordance with the com- 
promiss is not against the landlord and in no 
way prevents the Government from enforc¬ 
ing any rights which it may have in con¬ 
sequence of infringement of the conditions 
of the tenancy. 

It may be that tho landlord, if so advised, 
may take .steps to obtain ejectment or to 
otherwise enforce the conditions of the 
tenancy, but it ia also possible that the land¬ 
lord may not elect to do so. In either case, 
Bakar Khan cannot avoid the bargain and, 
as between him and Ali Mardan, who were 
parties to the suit, the compromise and the 
decree are valid and binding. 

Under these circumstances, we are unable 
to revise the decree and we decline to inter¬ 
fere with it. 

Bach party in this Court will pay its 
own costs. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1619 07 1999. 

December 9, 1912. 

Present: —Mr. Jastics Holm'.voo.i atil 
Mr. Justice Chapman. 

RAMONI MOH.\N ROY— Plaintiff— 

APPELLA^T 


versus 

Sheikh KALIMUDDI and another^ 
Defendants—Respondents. 

Lnniilord nnd tcnnni—Surrender oj portion of 
holding—Suhsequent snle of portion — Subse¬ 

quent cji’t’affon o/kabulyat bg raiyat to landlord — 
Suit bg landlord to eject qmrehnser —Kabiilyut, 
whether in fraud of purchaser, or legal fiction 
validly resorted to by landlord—Unauiltorixed pur^ 
chase of portion of holding, if incumbrance — 
Abandonment — Surrender — B.rnual Tenancy Act ( Till 
of ISSoJ, .»!«. 86, 87, «u6.s,s. (C) and (7). 

In Dacember 1906, a raiynt surrondcrod a portion 
of his holdinjf to his landlord, and sold this very 
portion to the defendatU in February 1907. In 
December 1907, he executed a labulyat in favour of 
the laudlord in respect of tlie lioldin;?. Kleven 
clays after that, a suit waa broui^ht by the 
landlord to eject tlie purcaaser on the ground that 
tlie holding was not transferable by custom: 

Held, that the execution of tlie habnhjat was 
not an act done by the tenant in fraud of the 
purchaser tc which the landlord made himself a 
party by taking the but the contract was 

a legal fiction to which the landlord was entitled 
to resort to in order to recover from the purchaser 
ivho had no title as against him; that unless it was 
shown that the landlord acted fraudulently in 
excess of his rights for the purpose of defeatin" 
the rights of tho purchaser, the kabuUjat could no^ 
bo inoperative; that the unauthorized purchase of 
a portion of the holding by tho defendant could not 
create an incumbrance on tho tenancy within tlie 
meaning of section 86, sub-sections (6) and (7), 
of the Bengal Tenancy Act; that tho landlord in 
this case could accept tho tenant’s surrender of 
the whole or a portion of the holding under sec¬ 
tion 86, sub-section (7); that the effect of the 
kahulyat was to surrender tho whole original hold¬ 
ing and create a new holding altogether; that 
although the tenant might be answerable to tho 
purchaser for damages and compensation for 
breach of contract, the landlord could not bo bound 
to recognize any right in tho transferee; and that 
the landlord was entitled to eject the purchaser. 

Kahil tSardar v. Chunder Nath Nag Chotvdhrii 2n 
C. 5S0, distinguished. 

Badaa Chandra Das v. Rajeswari Debya, 2 C. L. J, 
670, relied upon. 


Appeal from the decree of the Sub-Jud^e 
of Dacca, dated June 18th, 1909, confirming 
that of the Munaif of Manikgunge, dated 
July 31st, 1908. 


Babus Mohendra Nath Hoy, 
Sen and Manmotha Nath Soy, 


lant. 


Giitwda Charan 
for the Appel- 


JUDGMENT.—This second appeal arises 
out of a .suit brought by the plaintiffs zemtn- 
d'lrs to eject the defendant, a purchaser of a 
pf?rtion of their ryot's holding which is not 
transferable by custom. The plaintiffs al¬ 
leged that in Decambar 1906, the original 
tenant, Tarini Prosad Bhaumik, had sur¬ 
rendered the portion in question to the land¬ 
lord and that he sold this very portion to the 
defendant in February 1907. The defendants 
alleged that the zemindar had fixed rates of 
nazar by notification which on the rulings of 
this Court constituted a valid cu.stom of 
transfer. 

Both these points have been found against 
them on the facts in the lower Court and 
we need not deal with the defendants’ case 
of custom, as that is the subject of appeals 
by defendants in other cases relating to the 
.same zemindari but no cross-appeal has been 
filed in this suit. 

The plaintiff falls back upon a kahuUat, 
executed in his favour by Tarini Prosad 
Bhaumik on tlie lOnh Doesmbar 1907, thac 
is, eleven days before he filed this suit. 

In this kahuliat, Tarini recite.s that he has 
sold his lands in DeoraKasunda and plaintiff 
has the right to take possession thereof and 
that the portion of his holding in Kasunda 
sold away by him is to be considered as 
given in ishft. The Munaif held that this 
showed that no previous istifx had been 
given and that the kahuliat was got up 
collusively between plaintiff and bis tenant 
who was also his tehsildar for the purposes 
of this suit. The Subordinate Judge does 
not go so far as this but says that a mere 
paper transaction with the object of evading 
the provisions of the law cannot be con¬ 
sidered a hona Me dealing with the lands and 
cannot get rid of the ordinary rule of law 
laid down by this Court that the transfer of a 
portion of a holding does not constitute an 
abandonment. The reason for the rule is 
given in the case of Kahil Sardar v. Ghandra 
Nath Nag Chowdhry{l)aiud is that the sale and 
transfer of possession to the purchaser conveys 
no title to him, and as the ryot has left the 
holding and disclaims any interest in it ho 
must be held to have abandoned it and the 
land reinains a piece of land within the 
zemittdari to which tho person in possession 

( 1 ) 20 0 . 690 . 
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has no title. It is evideob that it is essential 
to such a oase that the owner of the laud, *.e., 
the ryot, must have abandoned it albogrethei', 
as, if he has not, he is the person entitled to 
possession of it, and it is, of course, not suflB.* 
cient to enable him to succeed for the zemin¬ 
dar to prove that the person who is cultivat¬ 
ing land has no title to it: he must show 
that the ryrt's interest has ceased, or that 
he is entitled to eject the ryot for one of the 
reasons mentioned in the Bengal Tenancy 
Act. This rule has operated very harshly 
upon zemindars and a notable instance is found 
in Pandub Nath v. Durga Churn Z?oi,(2), which 
was refeired co in a reference made to a Full 
Bench by Trevelyan and Wilkins, JJ.,in Sir 
Maharaja Kissen Fertib Sahi v. J. R- Tripe 
(3). It was argued before theselearned Judges 
that where a tenant sells a defined portion 
of his holding, makes over the portion sold 
and declines to pay any more rent in respect 
of it, he in effect has abandoned that portion 
and the landlord should be entitled to eject 
the purchaser as a trespasser from the pro¬ 
perty sold just as much as in the case where 
the whole tenure is sold; otherwise a tenant 
might, by retaining a small portion of^ the 
tenure, be always able to avoid the provision 
of law, which in the absence of custom or 
usage prevents alienations without the con¬ 
sent of the landlord [SiV Mahtraja Kissen 
Pertah Sahi v. J. B. TripeiS)]. The Court was 
inclined to accede to this argument but as the 
decision of Rarapini, J,, in Pandiib Nath v. 
Durga Ohuran Roy (2) upheld in Letters 
Patent Appeal [Duiga Gharan Roy v. Pandah 
Kath[4>)]hy Petheram,C.J.,andMacpher8on, J. 
dated lUh August 1893, appeared to be ex¬ 
pressly in point and against this view, they re¬ 
ferred the question to a Fall Bench. The Full 
Bench, however, did not decide it as it was 
held that there being no evidence to prove 
that the tenant had refused to pay rent for 
the portion sold by him, it was not necessary 
to answer the question referred. 

The case we have now to deal with is a 
more specialised case and raises a rather 
delicate and important question, viz.y what 
is the effect of the kabuliat which the tenant 
gave the landlord 10 months after the trana- 

(2) 2 C. W. N. CLV. 

(3) 2 C. W. N. cr.iv 

(4) 2 C. W. N. CLV. 


fer? This raises the question, whether the 
contract was a legal fiction which the land¬ 
lord was entitled to resort to in order to 
recover from the purchaser who had no title 
as against him, or was it an act done by the 
tenant of the landlord in fraud of the pur¬ 
chaser to which the landlord made himself 
a party by taking the kabuliat. 

The Munsif appears to have taken the 
latter view; (he Subordinate Judge held 
that it was merely a paper transacLion or 
legal fiction with the object of evading the 
law aud that such a transaction would not 
be a bona hie dealing with the land and 
could not be operative. Now, it seems to us 
that unless it is shown that the landlord 
acted fraudulently in excess of his rights for 
the purpose of defeating the rights of the 
purchaser, the kabuliat cannot be inoperative. 

Section 86, clause 7, of the Bengal Tenancy 
Act, provides that save in the case of an 
incumbrance existing on the holding, nothing 
in the section shall affect any arrangement 
by which &ryot and his landlord may arrange 
for a snrrender of a whole or a part of the 
bolding. 

The unauthorised purchase of a portion of 
the holding by the defendant cannot, in oor 
opinion, create an incumbrance on the te¬ 
nancy since it is in no way binding on the 
landlord and the tenant has parted with bis 
interest outright, though he may not have 
got rid of his obligation to pay the full rent 
to the landlord. 

In order to succeed in ejectment against 
the defendant, the zemindar has to show 
that the ryot's interest has ceased, and as 
he has no duty or obligation in relation 
to the unauthorised purchaser, he cannot 
be said to be a party to any fraud on the 
purchaser by the tenant. He is in no way 
bound to recognise the purchaser and he 
can accept the tenant’s surrender of the 
whole or a portion of the holding under 
section 86 {7). Bub we may go further 
and hold that the effect of the kabuliat 
was to surrender the whole original hold¬ 
ing and create a new holding altogether. 
The case of Badau Chandra v. Bajeswari Debya 
(5), though nob precisely on all fours with 
this case appears to clearly establish the 
principle which we think applies in this 
case. 


(5) 2 r. L. J. 570, 
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We are of opinion that in this vie^ of 
the matter, the cases on the point that have 
decided that the landlord is not entitled 
to maintain an action in ejectment eioher 
against tlie transferor or the transferee, can 
be distinguished from the present case. 

Those cases will be found summed up 
in the judgment of .Mookerjee, J., in 
the case of fin Kam'deswjri Proscid Singh 
Bah ulur v. Maharaja H irbuUib Narain Singh 
Buhaditr (6). 

The general rule is that the landlord 
cannot eject the transferee as long as the 
original tenancy subsists but we Icnow of 
no authority for holding that the landlord 
cannot get rid of bho original tenancy by 
a valid cjntract legally made with bis 
tenant determining the tenancy and creating 
a new one, and although the tenant may 
be answerable to the purchaser for damages 
and compsusabion for breach of contract, 
the landlord cannot be in any way bound 
to protect or recognise any right in the 
transferee and cannof, therefore, be said to 
be a party to any fraud on the purchaser. 
To hold otherwise would bs to hold that 
the landlord, by taking this kabuliat from 
the tenant had parted with all his interest 
in the land transferred, since he cannot 
after accepting the kabulint demand any 
further rent from the original tenant nor 
can he get rent from the transferee unless 
the latter choose to attorn to him. 

We are of opinion that the plaintiff has 
discovered a legal means of getting rid of 
the unavoidable hardships which the strict 
application of the law, as interpreted in 
former decisions, has involved. It does nob 
appear to matter that the means used is in 
the nature of a legal fiction. 

Many unintentional hardships, which were 
never contemplated when the law was en¬ 
acted and which arise from inferences, 
perhaps necessary, from the wording of 
the law, have been before now got over 
in this way, and as long as a man, acts 
in a perfectly legal manner and within 
his rights, we cannot see why he should 
be debarred from the remedy he has 
succeeded in re-opening for his own relief 
from an undoubted hardship, merely 
because it involves an evasion of another 
rule of law which no longer applies to 
his case. 

(O' 2 G. L. J, 360. 


It has always been recDgnised that if a 
mai can keep outside the four walls of the 
law, he is not bound by it in a case to 
which, ec hypoLhesi, the law has no ap¬ 
plication. This may be a thing t> be 
daprecited in many cases, bub in a case 
where an undoubted hardship has been un¬ 
intentionally imposed on a person by a pro¬ 
vision of law which the Legislature cannot 
have contemplated would have such an effect, 
we think the remedy by way of what is 
a strictly legal device is a salutary one. 

The result is that the judgment and 
decree of the lower Appellats Court must 
be set aside and the plaintiff’s suit decreed 
with costs in all Courts. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 7i9 or 1909. 
December 4, 1912 

Present: —Mr. Justice Robertson and 
Mr. Justice Beadon. 

AMOLAK SHAH and others—Defendants 

—Appellants 
versus 

CHAHAN DAS and others—Plaintiffs — 

Respondents. 

Land Ac(niisition Act (l of 189iJ, s. ZO—E£clu.nive 
inrisdiction to determine right to, and apportiortment of, 
compensation—Cioil Frocednre Code (Act XIV of 1SS2), 
ss. 621, 522 —Separable parts of award—Void and 
valid portions—Conrt discovering before decree its in¬ 
competency to irg suit —Dismissal of suit—Amount 
of compensation—Apportionment — Estoppel. 

A. died about 1902. Ho left two pieces of land, 
(1) at X and (2) at Y. Mutation in respect of 
this property took place in favour of A.’s three 
sons, B,, C. and D. The land at X, was acquired 
by Government, and the Collector’s award was de¬ 
livered in August 1933. Objections were put in 
and referred to the Court, which gave its final deci¬ 
sion iu August 1907, to the effect ♦‘hat D. was not 
separated from the family, and was entitled to ird 
share of the compensation awarded. This decision 
formed the subject of an appeal to the Chief Court. 

After the reference by the Collector to the 
Court, B. and C., on the 4th January 1905, in¬ 
stituted a suit in the Court of the Subordinate 
Judge iu respect of both pieces of land to have 
it dcdai'cd that on the death of A., their father, 
they were exclusive owners of the land and that B. 
was not entitled to a share of the land, or to a 
share of the compensation awarded by the Col¬ 
lector in respect of the X land. The Buife 
was referred to arbitration by-the parties and thQ 
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umpire’s award, delivered oa 22iid June 1906, 
declared B. and C. to be exclusive owners of the 
land and alono entitled to receive the compensa¬ 
tion. Objections were put in under section 521 of 
the old Code of Civil Procedure and in addition a 
plea was raised that as the point in dispute was 
exclusively within the jurisdiction of the Land 
Acquisition Court, the Court of the Subordinate 
Judge had no jurisdiction to entertain the suit. 
On this plea alone, the suit was dismissed without 
any inquiry into the objections under section 621 
and any adjudication on the award. On appeal, 
the Divisional Judge upheld the Subordinate 
Judge’s decision in regard to the X land, 
but finding that the Court of the Subordinate 
Judge bad jurisdiction in regard to the Y land, 
enforced the award of arbitration and allowed 
the claim of B. and C. in respect of tliat piece of 
land. This decree of the Divisional Judge formed 
the subject of two cross-appeals by the parties 
concerned. 

The first appeal under the Land Acquisition Act 
and the two cross-appeals mentioned above were 
heard together by the Chief Court: 

Held, (1) that as regards the Y laud, the decree 
of the Subordinate Judge not being in accordance 
with the arbitration award, the Divisional Judge 
had jurisdiction to entertain an appeal which was 
not barred by section 522 of the old Civil Procedure 
Codei on the other hand, tho decree of the Divi- 
siona'l Judge in respect of that piece of land 
being in accordance witb, and not in excess of, 
the award, an appeal from it was barred by section 

522; 

(2) that there was no reason for interference on 
revision in respect of Y land, the grounds urged 
bein*^ unsustainable, because (n) the award relating 
frt the Y land was separable from the award 
relating to the X land, and (6) D. had by bis 

.silence abandoned his objections to the award m 
the Divisional Court; 

Partab Singh v. Devi Singh, 5 P.R. 1883, distinguished. 

(3) th.at tho Subordinate Judge had no jurisdiction 
to try the claim in respect of X land; 

(4) that the Subordinate Judge having discover- 
ed before passing a decree, that he had no jurisdic¬ 
tion to entertain the suit as regards the X 
land or to pass a deoroo which would bo binding 
on the Land Acquisition Court, ho had no option 
under the circumstances bat to dismiss the suit in 

regard to that land; . t .v « 

?5) that D., by his agreement to the reference 

to arbitration, was not, under the circumstances of 
the case, estopped from questioning the Court’s 
jurisdiction or from defending his rights in tho 
Land Acqnisition Court; 

“ (6) that the Land Acquisition Court was oompotont 
to'go into the question of apportionment, as the 
obiections referred to the Court included one by 
B and 0. that they alono were entitled to the 
portion of the compensation awarded by the Col- 
lector to their brother, D. 

A decision of the Chief Court in the previous 
appeal on the question of the amount of com- 
ensation does not bar the Land Acquisition Court 
rom disposing of the point of apportionment which, 

4 * 


in its first decision on the matter of compensa¬ 
tion, it had expressly left for future decision. 

In a claim disposed of by the Collector in tho 
course of Land Acquisition proceedings under the 
special procedure prescribed by Act I of 1894, the 
Collector’s order or adjudication of the rights .of 
the owners or claimants to tho property for 
which compensation was assessed and awarded, 
cannot be questioned otherwise than by a reference 
to Court under the provisions of the Act, and the 
Civil Courts are not competent to re-open and 
determine matters disposed of in accordance with 
the Act in a separate suit. 

Sher Khnn v, Bhamsher Khan, 37P. 11. 1905; 35 P.L. 
B.. 1905, followed. 

First appeal from the order of the Addi¬ 
tional Divisional Judge, Lahore, dated the 
16th March 1909, awarding Rs. 5.111-11-4. 

Rai Bahadur Bakhshi Sohan Lai, for the 
Appellants. 

Kai Sahib Pandit Sheo Narain, and L^la 
Moti Lai, for the Respondents. 

JUDGMENT.—This is a first appeal in a 
case under the Land Acquisition Act regarding 
the apportionment of the cempensation 
awarded by the Collector for land acquired 
by Government under the Act. The objec¬ 
tors to that part of the apportionment which 
is now in dispute are Amolak .Shah and 
Ragnath Das, and Charan Das and Ganda 
Mai sons of Gokal Chand deceased are the 
opposite party. 

The two connected further appeals 
Noa. 418 and 633 of 1909 are cross-appeals 
and relate to a suit in which Amolak Shah 
and Ragnath Das are plaintiffs and Charan 
Das and Ganda Mai are defendants. 

Manak Shah deceased was the father of 
Gokal Chand, Amolak Shah and Rignath 
Das and the property to which these three 
appeals relate formed part of Manak Sliah*s 
estate, and consists of two pieces of land, i.e., 
CD at Lahore and (2) at Ichhra. 

Manak Shah died about 1302 and it 
appears that mutation in respect of this land 
took place in favonr of his three sons in 
equal shares in spite of objection on the part 
of Amolak Shah and Ragnath Das. Jt aUo 
appears that Gokal Chand applied for par¬ 
tition and on objection by his brothers, they 
were referred to the Civil Courts. 

In the meantime, the land at Lahore was 
acquired by Government and the Collector’s 
award was delivered on the 3rd August 1903, 
fixing the compensation and determining the 
portion to be paid to a mortgagee, and the 
portion to be paid to the three brothers. 
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Objections to this award were referred to 
the Court on 19ih September 1903, those by 
Amolak Shah and Ragnath Das being dated 
14th August 1903. At Qrst, by order dated 
24th June 1204, the Court deolmed juris¬ 
diction on technical grounds but on 1st May 
1903, this order was reversed on appeal 
and the case was remanded for decision on 
the merits. Then on 19fch January 1907, the 
Court decided the dispute as regards the 
amount of the compensation only and by 
its order it expressly left the question of 
apportionment for subsequent decision. 

After the decision of an appeal on 7bh 
August 1907 regarding its order relating to 
the amount of compensation, the Court then 
began the second part of the case relating 
to the apportionment of ompeosation and, 
as regards that part of the compeusatioa 
which is not due to the mortgagee, ib has 
decided that Gokal Ohand was not separated 
from the family and that his sons are 
entitled to ^rd share. This decision 
iecb of the present Appeal No. 749 ofc ^909. 

After the reference of the objections by 
the Collector to the Court for decision 
Amolak Shah and Ragnath Das, on the 4th 
January 1905, instituted a suit in the Court 
of the Subordinate Judge in respect of bath 
pieces of land to have it declared that, on 
the death of Manak Shah, their father, they 
were exclusive owners of the land and that 
Gokal Ohand was nob entitled to a share 
of the land or to a share of the compensation 
awarded in respect of the Lahore Und. 

In the course of the suit, by agreement 
of the parties, the whole cise was referred 
to arbitration and the final award by the 
umpire was delivered on 22nd Jane 1906. 
This award was in favour of Amolak Shah 
and Ragnath Das, who by the award were 
held to be exclusive owners of the land 
aud alone entitled to receive the compensa- 
tion. 

After the award had been delivered, 
objections were put in under section 521 of 
the old Civil Procedure Code which was then 
in force and in addition to these objections, 
a plea was raised to the effect that, as the 
point in dispute was exclusively within the 
jurisdiction of the Land Acquisition Court, the 
Court of the Subordinate Judge had no 
jurisdiction to entertain the suit. On this 
plea the Subordinate Judge decided that ho 


had no jurisdiction in the matter and by 
his judgment, dated 2l8t July 19Jo, he 
dismissed the suit without considering the 
objections under section 521, Civil Procedure 
Code, and without adjudicating on the 

ftw&rd* • 

On appeal, the Divisional Judge upheld 

the Subordinate Judge’s decision in regard 
to the Lahore land but, finding that the 
Court of the Subordinate Judge bad juris¬ 
diction in regard to the lohbra land, he 
remanded the case under section 562, Civil 
Procedure Code, for re decision on the merits 
in respect of that portion of the claim. In 
further appeal to the Chief Court, however, 
it was held on 23rd April 1907 that a remand 
under section 562 was not permissible and 
that, if the Divisional Judge was of opinion 
that a remand was necessary, he should t^a 
action under section 566 or section 563, 
Civil Procedure Code, and the case was 
remanded to the Divisional Judge with the 
direction that he should pass one decree 
disposing of the whole appeal. By the decree 
which the Divisional Judge has now passed, 
the award by arbitration has been enforced 
as regards the Ichhra land and the claim by 
Amolak Shah and Ragnath Das in respect of 
that land has been allowed bub the first 
Court’s decision, dismissing the suit on the 
ground of want of jurisdiction, has been 
maintained in reipocb of the Lahore Uad, 
This decree is the subject of the Cross-Appeals 

Nos. 418 and 683 of 190"*. 

As regards the Ichhra land, the decree of 
the Subordinate Judge dismissing the suit 
was not in accordance with the award and 
the Divisional Judge had jurisdiction to 
entertaiQ an appeal which was not barred by 
section 522, (old) Civil Procedure Code. Oa 
the other hand, the Divisional Judge, having 
seen no caase to remit tbe award ^ to the 
arbitrators for further consideration and 
having refused the application to set aside 
the award under section 521, has passed a 
decree in respect of the Ichhra land which is 
in accordance with the award and is not in 
excess of it. Consequently, the appeal from the 
Divisional Judge’s decree in respect ot 
Ichhra land is barred by section 522, old 
Civil Procedure Code, or section 16, Schednle 
II of the present Code of Civil Procedure, 
aud, as an appeal, the present appeal y 

Gokal Ohand’s sons (No, 653 of 1909) mua 
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fail oa fche groand that the appeal does 
not He. 

It has. hoi7e7er, baan urged that, if the 
Appeal No. 6S3 of 1909 does nob He as an 
appeal, the decree in regard to the Ichhra 
land should ba set aHda oo revision on the 
following grounds: — 

(a) that the award relating to the Ichhra 
land was inseparable from the rest of the 
award of the arbitrators and .conseqaently, the 
whole award is void and could not have been 
aoted on by the Divisional Court and (6) 
that the objections, oa which the application 
to set aside the award under section 521 
were based, were not inquired into and pro* 
perly decided. 

As regards (a), Partab Singh v. Deoi 
Singh (1), which is relied on, had 
reference to the filing of an agreement in 
respect of a suit not pending in Court 
and it was held that such an agreement 
dealing with matters beyond the jurisdic* 
tion of the Court, could not be filed under 
section 623, Civil Procedure Code. In such 
cases, the agreement must either be one 
capable of being filed as a whole, or it 
must be rejected as a whole. Fateh Singh 
Katvfi Ghand v. (2) f^>llowed Partab Singh v. 
V. Bevi Singh (1) and deals with the same 
point and these authorities are distinguish* 
able from the present case. 

In the present case, the suit had bsen 
inscituted before the agreement to refer to 
arbitration had been entered into and, 
whether or not there bad been a reference 
to arbitration, the Oourb was bound to 
adjudicate on that portion of the sail which 
was within its jurisdiction. 

Ib cannot be held that the award relating 
to the Ichhra land is inseparable from the 
award relating to the Lahore land. The 
two pieces of land are distinct and separate 
and the adjudication in the award applies 
to them severally without ambiguity. Sub¬ 
ject, of course, to any order which might 
be passed under section 521 in respect of 
the objections to the award, the award, for 
the purposes of the suit, is valid and binding 
on the parties to the suit, and, whether or 
not the Court bad jurisdiction to pass a 
decree on the award in respect ^of the 
Lahore land, it is clear that the Court had 


juriadicbion to pass a decree in accordance 
with the award in respect of the fohhra laud. 

As regards (6), it is true that the ob¬ 
jections were not inquired into by the first 
Court and that the Divisional Judge did 
not cause inquiry to be made by remand 
either under sectim 5o6 or section 568, (old) 
Civil Procedure Code, bub (see page 5, line 
14 of the paper-book of Appeal No. 683 
of 1909), the sons of Gjkal Chand might 
have had these objections inquired into if 
they had so desired. When the case went 
back from the Chief Court for fresh decision, 
they did not ask for a remand on this 
point and it is clear that they abatidoned these 
objections in the Divisional Court. 

For these reasons, there is no good ground 
for interference or revision with the decree 
in respect of the Ichhra land. 

Coming now to Appeals Nos. 418 and 749 of 
1909, the first point for consideration has 
reference to the question of the jurisdiction 
of the Court of the Subordinate Judge in 
respect of the Lahore land. 

There is no doubt that ordinarily the 
Court of the Subordinate Judge would have 
had jurisdiction to entertain the suit but in 
Sher Khan v. Sharnsher Khan (.3) jfc 
was lield by a Division Bench of ' this 
Court that in a claim disposed of by the 
Collector in the course of iand acquisition 
procsedings under the special procedure 
prescribed by Act I of 1891, the Coliecior’s 
order or adjudication of the rights of the 
owners or claimants to the property for 
which oompensation was assessed and award¬ 
ed, cannot be questioned otherwise than by 
a reference to Court under the provisions of 
the Act and that the Civil Courts are not 
competent to re-open and determine matters 
disposed of in accordance with the Act in a 
separate suit. 

This aubhorily is exactly in point in the 
present case and supports the contention that 
the Court of the Subordinate Judge had no 
jurisdiction to entertain the suit, or to pass 
a decree, in respect of the Lahore land. It is 
true that this question of jurisdiefcioa did 
not come to the notice of the Subordinate 
Judge till after the award of the arbitrators 
had been delivered bat this makes no 
material difference. Before passing a decree,* 

(3) 37 P. 190g; 35 P. I,. E. 1903, 


(1) 5 P. a. 1888. 
(g) 56 P. B. 1886. 
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the Subordinate Judge discovered that he 
had no jurisdiction to entertain the suit as 
regards the Lahore land or to pass a decree 
•which would be binding on the Land Acquisi¬ 
tion Court, and under these circumstances, he 
had no option but to dismiss the suit iu 
regal'd to that land. 

It is, however, cont*ended that, iiaving 
agreed to refer to arbitration and having 
allowed an award to be delivered by the 
arbitrators, Gokal Cband’s sons are estopped 
from claiming a share of the compensation 
and, consequently, the Land Acquisition Court 
was bound to give effect to the awaid. 

In this connection and in connection witb 
the question of the jurisdiction of the Subor¬ 
dinate Judge, reliance is placed on 
Pttchuvier v. Ferumnl Konrin (4), in 
which in proceedings in the Land Acquisition 
Court, which had exclusive jurisdiction in 
the matter, the Court itself passed an order 
by consent of partie.s for payment of the 
compensation money to one of them after 
four months, if iu the meantime the other 
parly did not institute a suit to establish his 
right to (he money. The agreement had 
reference to the proceedings in the Land 
Acquisition Court, which by this agreement 
passed a final older which was not impeached 
and, in respect of the suit which was in¬ 
stituted in the Munsil’s Court, it was lield 
that the order of the Land Acquisition Court 
which was passed by consent could not be 
attacked collaterally and, consequently, the 
parties were estopped from questioning the 
Muneit’s jurisdiction. 

The circumstances of the present case are 
quite different. There wa.s no agreement 
with reference to the proceedings in the 
Land Acquisition Court which teiminated 
those proceedings or provided for the 
settlement of the dispute elsewhere. On the 
contrary, while the proceedings were pending 
in the Court having exclusive jurisdiction, 
one party, without the consent of the other 
party, brought a suit, in aCourt having no 
jurisdiction. It is true that in this suit, the 
parties agreed to refer the dispute to 
arbitration but at the time of this agree¬ 
ment they were under a misapprehension 
as regards the jurisdiction of the Court and, 
especially as the defect of jurisdiction came 

(4) 13 Inch Cas. 651} 11 M. L. T. 160; (1912) 1 M. 
W. N. 163. 


to notice before a decree was passed and 
before the award had become final by the 
disposal of objections under section 521, 
Civil Procedure Code, it cannot bo held 
that the sons of Gokal Chand were estopped 
from questioning the Sub-.Judge jurisdiction 
or from defending their rights in the Land 
Acquisition Court. 

It is also contended that the Lind Acquisi¬ 
tion Court had no jurisdiction to go into the 
question of apportionment (a) because of 
an alleged defect in the order of reference 
and (5) after the Chief Court had decided 
the case on appeal on the question of the 
amount of compensation to be paid. 

These contentious do not appear to have 
much force. By the Collector’s award, the 
three brothers were given a specified portion 
of the compensation jointly. 

The objections referred to the Court for 
decision included one by Amolak Shah and 
Uagnath Das that they alone were entitled 
to this portion of the compensation and thus 
this point was duly referred to the Court 
for decision. The case consisted of two parts, 
i. e., one relating to the amount of com¬ 
pensation to be paid by Government and 
the other relating to the apportionment of 
the money. 

The Court took up these two parts 
separately and in the order disposing of the 
first part it was expressly stated that the 
second part still remained for decisi>n. 

The second part of the case was not 
before the Chief Court in the previous 
appeal. 

The last point for consideration is whether 
or not, apart from the arbitrator’s award, 
there was a ptirtition in Nanak Shah’s life¬ 
time by which Gokal Chand was separated 
from the rest of the family. 

There was apparently some dispute about 
money obtained in respect of some contract 
and, according to the witnesses, Mr. Barber 
and Lala Narinjan Das, this led to the 
separation of Gokal Chaud but this evidence 
is not conclusive and, especially if the 
partition was the result of a quarrel, it is 
sliange that no deed was drawn up and 
executed at the time of the alleged partition. 

There is, no doubt, a letter (page 20 of the 
paper-book of Appeal No. 749), purporting to 
have been written by Gokal Chand on the 2Stli 
Novemb; r 1902 but it is denied that this 
letter is genuine and, thongh I^ala Narinjan 
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Das and Jas Mai (ao97 servant oE Amolak 
Shah) profess to identify Glokal Oliand’s 
signatare, the letter appears to be most 
aaapioious. The allesred date of the letter 
is long* after the allegrad separation and it is 
a signidoint fast that it is sabseqaent to the 
date of the Tahsildar's drst report of 15tK 
August 1902 inoenaeotioQ with the acquisi¬ 
tion of the land. If the letter had been in 
existenoa at the mutation proceedings on 
22ad February 1903, it would have b3ea 
relied on in those proceedings when Amclak 
Shah and Ragnath Das, instead of relying 
on the letter, took their stand on an alleged 
oral Will. The letter was not mads use of 
uncil proceedings for the acquisition of the 
land were in progress and an attempt was 
then made to get it registered but registration 
was refused. 

We agree with the lover Court that on 
the evidenos available, it is impossible to 
hold that the allsged separation is proved. 

The result is, that all the three appeals 
fail and we dismiss this one (hTo. 7 a 9 of 
1909) with costs. 

Appeal dtsmtssed. 


BOMBAY HIGH COURT. 

OaiaiKAL Civil Appeal No. 41 of 1911. 

SoiT No. 813 OF 1910. 

August 8, 1912. 

Present:—>Sir Basil Scott, Kt., Chief Justice, 

and Sir N. G. Ohandavarkar, Kt., Judge. 

MAHOMED IBRAHIM HAJI GULAM 
SAEIB LONDAY— Appellant 

versus 

ABDUL LATIP HAJI MAHOMED 

IBRAHIM JITAYKER— Respondent. 

Vf&kl—Trust—Perpetuity, rule against—Dedica* 
tion to charity illuisory~~Perpetual family settlement— 
STuhammadan Lain — Shaffei — Life-estate—Limitation 
Act of 190S), 8. 10, scope of—Besultiny trust- 
specific purpose—Estoppel—Posseasion of mabwalli 
also entitled to contingent beneficial remainder—Life- 
tenant obtaining possession from Irustee-Evidencc Act 
\IoflS12h8S. 116,116. 

J.t is doubtful wheblieL' the rulo of the Aluhaaimatlan 
Law, tUai! a lifo-esbabs is bad and would resolve itself 
iabo an absolute estate, can be sostained in the 
case of shafieis,- 

A person, olaitning under a resulting trust, may be 
barred by limitation unless the resulting trust is of 
such akindostofall Avitbin the Boope of aeotioa 10 
pf the liinubatioa Act. < 


A trust for a spooilic purpaso is a trust for a sped* 
fied purpose. 

A resulting trust in favour of the heirs of a testator, 
upon failure through invalidity of one of the trusts 
declared in the Will, is not a trust for a spocifto pur¬ 
pose within the meaning of section 10. 

Khcrodemoney Doasee v. Doorgninoney Dossee, 4 0. 
455; 3 0. L. a. 112; 3 0. L- R. 315; Wundravundas v. 
Cursondis, 21 B. 616, followed. 

The opinion of Beaman, J., in Casainally Jairajhhoy 
V. Sir Curriinhlioy Ebrahim, 36 B. 214; 13 Boiu. L. It. 
717; 12 Iiid. Cas. 226, that for tlio purposes of limita¬ 
tion there is no distinction to bo drawn between re¬ 
sulting trusts and trusts for specific purposes, and that 
the ouly case in Avliich limitation cau ruu in favour 
of a trustee, whotiior by express words or by 
operation of law, is where lie is in as a trespasser and 
not as a valid transferee, dissented from. 

A trust for the graiuUdaughter of the settlor for 
life and thoreafcer on her descendants from genera¬ 
tion to generation, and in default thereof on the 
settlor's husband’s relatives from generation to gener¬ 
ation in perpetuity and in default with an ultimate 
trust for the education and instruction of Muham¬ 
madan youths, is void as being an attempt to create 
a perpetuity iu the nature of a family settlement 
under the guise of a wakf. 

Where there are passages in a wikfnainz, justifying 
the trusteo in handing over to the successive life- 
tenants, the possession of the trust properties, so long 
as he does not abdicate the position of the inutivalU 
assigned to him, and (ho Ufe-tcuants obtain possession 
of the properties with the couseut of the mutwalli on 
the footing of their title as life>tenants under the 
wikfmmx, the life-tenantj cannot be permitted to 
deny that the person from whom the possession was 
claimed had a title to such possession when it was 
handed over to them. 

The estoppel so created binds all those who claim 
under or through the life.tenants so obtaining posses¬ 
sion. This is specially so where the person from, 
whom possession is claimed is not a bare trustee but 
is also entitled to a coutingeut boueficial remainder on 
failure of certain limitations. 

When a wak/nama must be treated as valid be¬ 
tween certain parties owing to estoppel, the mutwalli, 
when his benehcial remainder has taken effect, is 
entitled to the possession of the property under the 
terms of the wz&/nama both as trustee and as bene¬ 
ficiary. 

When the claim of settlor’s heirs under a resulting 
trust has long been barred by the law of limitation, 
the person who is in possession of the trust property 
at the time of the institution of the suit, can success¬ 
fully defend hia possession against those heirs. 

Appeal from a jadgment and decree of 
Beaman, J. 

The facts are given in the jadgment of 
the Appeal Court. After giving his findings 
on the preliminary issaes, Beaman, J., dis¬ 
missed the suit by the following 

ORDER.—The conolasion of the whole 
matter has now been reached to find npoh 
the last contested issne, namely, whether the 
plaintiff has made oat adverse poasessio'a 
against all the world, iu'yirtue of which h^ 
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can now claim to recover this property from 
the bands of the trustee of the lO'jt'f into 
which ib appears to have gone under the 
decree of Mr. Justice Macleod. The decision 
of this issue was deferred because I was 
given to understand that evidence had to be 
led upon it. The only evidence laid before 
ll;e Court has been the evidence which was 
given before Afr. Justice Macleod, and this 
has been put in by consent. The course of 
the proceedings has certainly been peculiar 
and the result has been to bring about what 
1 cannot help tl inking to be a very singular 
position. Before Mr. Justice Macleod, the 
then plaintilTs succeeded in having the wnhf- 
7iama, under wliich alone they appear to have 
been entitled to such rights as those on 
which they were then in enjoyment, set aside 
with the somewhat unexpected result that 
the trustee was declared to be no longer 
trustee of the then plaintiffs, there being 
resultant trust back to the heirs of the 
settlor if they could be found. Mr. Justice 
Macleod, when he had gone so far, was, of 
course, under the impression that the plaiu- 
liffs were among it e heirs of the original 
settlor. On reference to the Commissioner, 
however, it was found they were not, and 
although ID answer to advertisements in the 
newspapers, a certain number of people came 
in claiming to be heirs of the original 
settlor, the learned Judge naturally refused 
to have anything to do with them in that 
suit; 80 that the end of the matter was that 
the trust settlement was set aside at the in* 
stance of the parties who were found to have 
ro further interest in the settled property. 
From the plaintiffs' point of view, that was 
a most unfortunate decision, for apparently 
if the plaintiffs before Mr. .fustice Macleod 
and the plaintiff in this suit had left the 
waJffnama alone, they might have remained 
in quiet enjoyment of the rents and proBts 
of this property as contemplated by the 
settlor. But here again the plaintiff impugns 
the wahfnama and insists upon a declaration 
that ib is bad in law. As I began by saying, 
it is clearly so on the face of if; but if this 
suit bad come before me first in this form 
and there had been no proceedings in 1906, 
X should then have contented myself to 
simply dismissing the suit leaving the 
plaintiff and defendant No. 4 as trustee 
under the wahfnama to settle their differences 
as bc 0 t they could. Now, however, the posi¬ 


tion has been materially changed by what 
0C3urred as the result of the former suit, for 
the frost property having been sold to the 
Cify Improvement Trust, the proceeds 
thereof were available for disposal, bub 
Macleod, J , thought that it was necessary to 
make an order dealing with that fund, and 
accordingly directed that it was to be given 
over to the trustee of the wakfnarr.a^ the in¬ 
tended trusts of which had all failed to be 
held by him as trnstee for the resultant cestui 
(l>ie trustev.t the heirs of the settlor whenever 
f jund, and now the plaintiff has come in to 
males a claim to the trust fund in the hands 
of the defendant No. 4 under the consent- 
decree in the suit tried by Mr. Justice 
Macleod upon the ground that he had had 
adverse possession of the settled property 
against all the world. I think it would have 
been exceedingly difficult for the plaintiff to 
make good any claim of that kind; but al¬ 
though evidence has been led and a good deal 
of argument has been spent upon ib on both 
sides, there is really nothing to be argued 
about; for the learned Counsel for the plain¬ 
tiff admitted and reiterated over and over 
again in the course of the concluding argu¬ 
ment that he did not even allege adverse pos¬ 
session to the trustee^ and he appeared to think 
that having possession as beneficiary, taking 
under the trustee, who held the legal estate 
under such settlement, when the settlement 
was found to have failed so far as these 
trusts were intended, that possession of his 
would iu some way, not clearly explained, 
give him a title against both the trustee 
and the real cestui que trust when found. If 
my view of the law be correct, it follows 
necessarily upon the admission of the plain¬ 
tiff that he does not allege adverse possession 
to the trnstee, then his whole case upon this 
issue completely fails. 

The legal position is, in my opinion, too 
clear to admit of doubt or argument. When 
there is a trust settlement under which a 
trustee obtains a legal estate to be applied 
to certain uses and those uses are, after the 
lapse of many or few years it matters nothing, 
found to be bad in law, there is a resultant 
trust back of the whole of the settled 
property which had formerly been applied 
to the satisfaction of those uses, to the 
settlor, his heirs and legal representatives; 
and it follows from this that the possession 
of the trustee, which was antU the troati 
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wero disooverdd and declared fco be bid for 
oertain suppesod c$3tu\ qm tru8\ bscimi^ 
oenrerted inbo pMseaeion for and oa bahalf 
of the resuUanb oestui que trustent. As in 
this OAse, the pcssedsion of the defend- 
ant No. 4 bavin; been found, as the rasalb 
of the salt tried by Maoleod, J.. to be neb 
for and on behalf of the plaintiff and other 
defendants in this suit bub only, as seen as 
that decree was passed, pessessien fer and 
oil behalf of the resuUanb c^sim que tru^tciti^ 
the heirs of the settlor. Se that if ihe 
plaintiff and the other defendants do nob and 
oannot allegre adverse pessession te the 
trnstee, it is perfectly clear that do question 
of adverse possession arises at all in this 
case. It is hard to conceive of a case indeed 
in which persons admittedly eiijoytogr the 
uses of the trusts, which were afterwards 
declared to be bad and to have failed, could 
maintain that their enjoyment of sneh uses, 
even accompanied ns it sometimes is by 
physical possession of the real estate sopply- 
in; them, could be adverse to the traebae in 
whom at law that le;al estate is vested. A 
case of that kind mi;bt possibly arise but it 
must be very rare. Had this case beau 
fought out upon that ground, it might 
have been necessary to go very deeply ibto 
the evidence and search further aEeld for 
authorities upon this somewhat difficult point; 
but once the plaintiff has admitted that he 
does not even allege adverse possession to 
the trustee) there was a final end of this case 
on this issue. 

I must, therefore, hold against the plain¬ 
tiff upon this point, and the effect of that, 
taken with the other findings already re¬ 
corded, is that his suit must be dismissed 
against the defendant No. 4. 

Oonsideriog the very unusual nature of 
this litigation, the bast order to make as bo 
costs will ba to make the same order as Mr. 
Justice Macleod mide that the defendant 
No. 4 obtaiD costs out of the estate and the 
plaintiff bear his own costs. 

The defendant No. 6 , the Kazi of Bombay, 
voluntarily offers to pay his own costs. 

As between the plaintiff and the other 
defendants, it is only too clear that 
they all have been present with a for¬ 
midable array of Gonnsel on the odd chance 
that if the plaintiff sucoeeded, they might 
obtain pickings from ihe estate. The 


pUlntiff wn nob sDoking any relief from 
them, and there was no nead for thsrn to 
appear until in case of his siiccass against 
the defendant No. 4, the pKintiff hid called 
them in to omplete the a*!ministration of 
the estate. Their interest was virtually 
the same as that of the plaintiff in several 
instances, and as I say they were here 
watching to aes what they may make should 
bho plaintiff be sucsassfal against the defend¬ 
ant Ni. 4. Under the ?0 circumstancss, each 
should bear liis own costs. 

The plaintiff preferred an appeal. 

On the hearing in appeal, the Adminis- 
trabor-Q-eneral of n>'nbay, as representing 
the estate of Patehbibi, was added as a party 
respondent, in pirsuancs of the Court’s 
order dated the 4th March 1912. 

Messrs. Kanji and Mulh, for the Appel¬ 
lant. 

Messrs. Bhi.ndirk'tr and B. J. TFaita, for 
Respondeat No. 1. 

Messrs. Robcrtion anl Tdlyirkhirif for 
Respondent No. 4 

Messrs. Co^ah and Ddstur, for Respondent 
No 5. 

Messrs. Mirzi and Khan, for Respondent 
No. 6 . 

Messrs. Ghitre and Oaptiin, for Respond¬ 
ents Nos. 7 and 8 . 

JCDG-MENT.—The facts of this case, 
which it is necessary to state for our decision, 
are to a great esteut set out by Mr. Justice 
Macleod very concisely iu his judgment of 
the Isb of July in Suit No. 338 of 1903 as 
follows:—On the 16th June 1851, one Fateh- 
bibi executed a deed iu the nature of a wakf 
whereby she settled two properties: ( 1 ) a 
house in Kazi Street, (2) a Chawl at Duncan 
Gross Lane in trust for her grand-danghter, 
Mariambibi, for life and thereafter on her 
descendants from generation to generation 
and in default thereof on the settlor’s hns- 
hand’s relatives and their descendants from 
generation to generation in perpetnity and 
in default with an ultimate trust for the 
education and instruction of Muhammadan 
youths. The settlor’s husband was appoint¬ 
ed first trnstee or ‘mutawalli and provision was 
made in the deed for a due snooession of 
mutauoallis, Mariambibi received the rents 
and profits bill she died in 1857. The first 
muiawalUy the settlor’s husband, died in 1854 
and bis executors acted as 'mutawalUs during 
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the minority of his elJesf. son, Shaik Ahmed. 
They continued paying the rents to M iriam- 
bibi and, after her death, to Mahomed 
Hooaeiii and Aminabibi, the son and daughter 
of Mariambibi, in equal shares. Shaik 
Ahmed, on attaining his majority in 1867, 
took over charge as mutaw.illi and, in or 
about 1S73, handed over charge of the pro¬ 
perty to the beneficiaries retaining posses¬ 
sion of the trust-deed. In October 1875, 
Mahomed Hoosein and Aminabibi execute I an 
agreement M.xhibit under which they 
agreed to divide the rente equally acording 
to the trust-deed. Mahomed Hooeein died 
in 1892, leaving one eon Mahomedally who 
in his turn shared the rents with Aminabibi 
until her death in 1901, when he took the 
while until he died in 1905 leaving him 
flurviving his mother and two wid>ws, the 
plaintiffs in the suit of 1906. In 1903, the 
Improvement Trust were taking proceedings 
for the acquisition of the (Jhawl in Duncan 
Cross Lane and Mahomedally went t) tne 
first defendant Mahomed Hoosein, the s>ii 
of Shaik Ahmed, and the then mutiwalli 
under the trust-deed, to a^k his advice and 
got the deed for the purpose of prosecuting 
his claim for compensation before the 
Special Collector. Ultimately, he got the 
deed on signing Exhibit I, a docnraent reog- 
nisiog the trust-deed, and Mr. Pavri was 
' instructed jointly by Mahomedally and the 
first defendant to proceed with the claim. 
1 he amount of the compensation money was 
deposited by the Collector with the Tribunal 
of Appeal appointed by the City of Bombay 
Improvement Trust Act and remains with 
the rribunal invested in Government Paper. 
The plaintiffs in Suit No. 338 of 1905, at the 
date of that suit, were in possession of the 
house iu Kazi Street and they asserted that 
the trust-deed was void and prayed for a 
declaration that they and the 2nd, 3rd, 4th, 
6th and 6th defendants were entitled to the 
properties and that their respective shares 
might be ascertained. Mr. Justice Macleod 
was of opinion that the trust-deed was 
invalid on the grounds that the ultimate 
gift for charitable purposes was illusory and 
the effect and intention of the deed was to 
create a perpetuity in favour of the settlor’s 
descendants, and he came to the conclusion 
that the persons entitled to the property 
would be the heirs of Eatehbibi under the 
resulting trust of whioh the rnuUnoalU had 


been the trustee. He expre.ssed this opinion 
as to the rights of the heirs of Fatehbibi 
under the mistaken impression that they 
were before him as parties to that suit, 
but he referred it to the Commissioner to 
ascertain which were the heirs of Fatehbibi. 
The Commissioner, mistaking the refer¬ 
ence, advertised for claims to the pro¬ 
perty by heirs of Fatehbibi and this 
advertisement brought in the claims by 
members of the Haindaday family, who 
cUioied to be heirs of Fatehbibi, and the 
Commissioner repirbed that their claim 
was good. The report was excepted to 
and the learned Judge, then explained that 
he had not intended that the Commis¬ 
sioner should admit claims by persons who 
were not parties to the 8uit> and that the 
re.'^ult of the Commissioner's report must 
be that the parries to the suit did not 
omprisetbe heirs of Fatehbibi. The result 
was a deadlock, because Makba was the 
only person who could show any title at 
all to the property, and his title wa^, in 
the opinion of the Court, only that of a 
trnstee. He was not one of the heirs of 
Fatehbibi. The Court ordered that the 
property should be handed over to him as 
mutawalli. 

There was an appeal from that decision, 
the Haindadays, tlie claimants before the 
Commissioner, still nob b?ing parties, and 
before the case had been argued out, a 
consent-decree was arrived at between 
Makba on the one hand and the plaintiffs 
and the other persons, claiming through 
Mahomedally and Maiiambibi on the other, 
by which it was agreed that the property 
should be divided in equal shares, subject 
to the provision of a aura sufficient fo 
produce Rs. 6 a month to protect a certain 
charity mentioned in the loa^fnQrna in 
which the Advocate General was interested. 
That consent decree, however, by no means 
terminated the proceedings, for it turned 
out that one of the parties to the appeal 
was insane; and, he, subsequently, having 
reovered sanity, filed this suit to set aside 
the consent-decree claiming also the same 
relief as had been claimed by the plaintiffs 
in Suit No. 338 of 1906 and upon the 
same ground, viz., that Mariambibi was 
entitled absolutely to the settled properties. 
His suit was dismissed by Mr. Justioe 
Beaman and be lias notr appealed. 
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When the case first came up ia the 
Appeal Court, it beoame apparent that no 
final decision as to the rights oE all possible 
parties in the property could be arrived at 
without the representation oE the heirs oE 
Fatehbibi. Aooordingly, the case was ad¬ 
journed in order that the heirs of Fatehbibi 
might be represented provided they could 
be bound by the proceedings in the suit up 
to date. Eventually they were brought on 
the record under cover of the Administrator- 
General, who took out Letters of Administra¬ 
tion to the estate of Fatehbibi, and con¬ 
sents to bs bound by all proceedings and 
submits himself in all respects to the 
orders of the Court. All the respondents, 
except Makba, support the plaintiff’s claim 
and no longer desire to take the benefit of 
the consent-decree. During the proceedings 
in appeal, they have between themselves 
attempted to arrange a compromise with 
the Adminielrator of Fatebbibi’s estate, 
so that they may secure the property in any 

event. 

Now, it is apparent from the arguments 
on behalf of the various parties, who 
have presented their cases bo the Court, 
that no one supports the wan/nama, and 
all are prepared to accept the findings 
of Mr. Justice Macleod in Suit No. 3i8 
and Mr. Justice Beaman in the present suit 
that the wikfnama is void as being an 
attempt to create a perpetuity in the nature 
of a family sebblemeut under the guise of a 
wakfnama. The Advocate General, who re- 
presented the valid trusts, if any, was dia- 
charged by consent on an undarbaking being 
given that the Rs. 5 Per mensem mentioned 
ia clause 14 of the wikfnam^ would ba 
secured. The plaintiff and the respondents 
other than Makba and the Administrator of 
Fatebbibi’s estate claim either through 
Mahomedally, the grandson of Manaaibibi, 
or through Mariambibi, or her daughter 
Aminablbi, and contend that Manambibi 
had in law an absolute estate iu the eebbleJ 
property, beoaese ehe was the first life- 
tenant according to the terms of the 
^ahfnama, and the life-estate according to 
the Muhammadan Law being invalid as a gift 
with a condition, the estate enlarges itself 
into an absolute estate for the bsnefib of 
lile-tenant. As an authority for this con¬ 
tention, .reference was made to the case of 


Abdul Qnfar v. Nitamuitn (1), decided ia 
this High Court and eubaeqaently in the 
Privy Council, where there are statements 
to the effect that under the Muhammadan 
Law, a life-estate is bad and would resolve 
itself into an absolute estate for the benefit 
of the donee. It is not certain that this 
proposition oau ba sustained in the case of 
Shaffeis to which sect the parties to 
this suit belong. There is some authority 
for the proposition that life estates are 
recogaised among the Sha^eis and the 

alleged peculiarities of the Shaffei law 
brought to our notics by Mr. Mirzi do not 
appear to have baeu cousidered in the 
case relied upon in either Court. We are, 
moreover, of opinion that the facts, which 
gave rise to the decision in Abdul Qafur v. 
Niiamudin (1), do not permit us to draw 
auy such conclusion from that ease as is 
contended for by the plaintiff, via., that 
Mariambibi’s estate must be regarded as 
an absolute estate. Their Lordsliips held 
that ^the iutentiou of the settlor was not 
to create a series of life rents (a kind of 
estate which does not appear to be known 
to Muhammadan Law) but to make the fee 
devolve from one generation of his dssoead- 
ants to another without its bsing alienable 
by them or liable to be taken in execu¬ 
tion for their debts.’ In the present case, 
the facti are that thoss claiming under 
Mariambibi obtained possession of the pro¬ 
perty from the Mutaioilli, Sbaik Ahmed, iu 
the guise of beuirfisiaries under the trust- 
deed. They did not obtain the documeats 
of title, because Sheikh Ahmed as muiaiviUt 
retained the wikfn'im'i. There are passages 
in the wikfnarm which would justify the 
trustee in handing over to the suocsssive 
life-tenants, assuming the validity of the 
settlement, the possession of the properties, 
so long as be did not abdicate the position 
of mutawdi whic’o had been assigned to 
him. If, then, Mahomed Hooseiu and 
Aminabibi, the children of Mariambibi, ob¬ 
tained possession of this property by the 
consent of the mutawdli on the footing that 
Mihomei Hiosein was entitled as a life- 
tenant under the tojfcfaanat her descendants 
cannot be permitted to deny that the 
person from whom the possession was 

(0 17 B. lj.19 I. A, 17Q, 
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claimed had a title fco such possession when 
it was handed ov^er to Mahomed Hoosein. 
That is apparent from s^c’tjns 115 and 
116 of the Evidence Act; and if Mahomed 
Hoosein would be bound by the estoppel 
so created, all those claiming under or 
through him would be likewise bound. It 
is not simply a case of a beneficiary obtain¬ 
ing possession from a bare trustee, for 
Shaik Ahmed as one of the sons of the first 
mutaivallit Mahomed Ibrahim, was entitled, 
under the terms of clause 6 of the wjhfnam t, 
to a contingent beneficial remainder on 
failure of tlie limitations expressed for 
tlie descendants of Mariambibi, and we 
cannot hold that Shaik Ahmed handed over 
possession of these properties to Mahomed 
Hoosein except on the footing that the 
wakfnama was a valid document. Reliance 
was placed by the appellant’s Counsel on 
the judgment of Buckley, J. in In re 
Anderson; Pegler v. Qilliatt (2), in which 
that learned Judge defined the limits of 
the rule laid down in Board v. Board 

(3), but in none of the cases cited in his 
judgment were the facts such as to raise an 
estoppel by conduct such as we have in the 
present case. On the death of Mahomedally, 
which occurred in 1905, the limitations in 
favour of the descendants of Mariambibi 
came to an end and the remainder for the 
benefit of the descendants of Mahomed 
Ibrahim took effect, if, for the purposes of 
this suit as between the parties other than 
the Administrator of Fatehbibi’s estate, 
the wakfnama must be considered to be a 
valid document. Owing to the estoppel 
to which I have referred, wo think the 
wakfnama must be treated as valid between 
those parties. Therefore, as against the 
appellant and the other original respondents, 
Makba is entitled to tlie property under the 
terms of the wakfnama both as trustee and 
as beneficiary. He was actually in posses¬ 
sion of the property at the time when this 
suit was instituted by the plaintiff. 

The only question remaining is as between 
Makba and the Administrator of Fatebbibi’s 
estate. The Administrator of Fatehbibi can 
only claim under a resulting trust in favour 
of the settlor by reason of the invalidity 


(2) (1905) 2 Ch. 70; 74 L. J. Ch. 433; 92 L. T. 
53 W. 11. 510. 



(3) (1873) L. R. 9 Q. B. 48; 43 h. J, Q, B. 4 
459; 22 >Y. R. 206 . Vi . ^ 


29 L. 


of the trusts declared in the wakfnama. Such 
a trust would not be valid as a trnst in 
the strict sense in which that word is naed 
in the Indian Trusts Act nor would it ba 
valid under the Statute of Frauds, because 
it has not been declared in writing, 
but it would ba a qaasi trust of the 
kind described in Chap. IX, section 84, 
of the Trusts Act. I do not refer to the 
Trusts Act as being applicable to the oase 
bacause the resulting trust, if it arose at all, 
commenced long before 1831, when the Trusts 
Act came into force, but the reference helps to 
point the distinction between declarad or 
spacific trusts and trusts arising by oparabion 
of law. 

Now, a person claiming under a resulting 
trust may be barrel by limitation unless the 
resulting trust is of such a kind as to fall 
within the scope of section 10 of the Limita¬ 
tion Act. That section provides that **not- 
withsbanding anything hereinbefore con¬ 
tained, no suit against a person in whom pro¬ 
perty has become vested in trust for any 
specific purpose, or against bis legal repre¬ 
sentatives or assigns (not being assigns for 
valuable consideration), for the purpose of 
following in his or their hands such property, 
shall be barred by any length of time.** The 
decision of the Calcutta High Court in the 
case of Kherodsmoney Dossee v. Doorgamoney 
Dossee (4) is to the effect that a resulting 
trust in favour of the heiress of a testator, 
upon failure through invalidity of one of the 
trusts declared in the Will, is not a trust for 
a specific purpose within the meaning of 
section 10 of the Limitation Act. The 
argument of the appellant in this case is 
that if you have a trustee, who is created 
a trustee under a document vesting the pro¬ 
perty in him and that document contains a 
scintilla of valid trust though the greater 
part is invalid, the trustee is a trustee 
for a specific purpose with regard to 
all the property, the subject'matter of 
the transfer. This is substantially the same 
argument as was advanced by Mr. Phillips 
iQ Kherodemoney's oase (4) and advanced 
nnsucoessfully. Kherodemoney's case (4) was 
considered by this Court in Vundravandas v. 
Oursondas (5), Sir Charles Farran, there, ex¬ 
plained how it is that a resulting trust cannot, 

(4) 4 0. 455; 2 O. L. R. 112: 3 0. h. R. 315. 

(5) 21 B. 646.J 
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except in one case wbioh he mentions [whioH 
arose in Salter v. Ontanagh (6)], fall within 
the Boope of seotion lO^ and he stated that 
hia decision upon the point was sup- 
ported by the oase of Rherodemoney Dossee 
Y. Doorgamoney Dossaa (di) and oould 
not be substantially distio^uished from it. 
In Ohurcher v. Martin (7), Mr. Jnstioa 
Kekewiohy disonssing' the qnestion before 
him upon the assumption that those in posses* 
sion were trustees in the proper and full sense 
of the term, said: *‘How can the possession 
of trustees enure to the benefit of him 
whose title was intended to be defeated by 
the deed which created the trust? How can 
the grantor be their cestui que trust? 
Because, it is urged, there is an express trust 
in his favour, an express trust necessarily re* 
suiting from the failure of the trusts declared. 
It would sufifice to reply that such a result* 
ing trust is implied by law, and that, what* 
ever else it may be, it is not an express 
trust; but as Salter v. Oavanagk (6) was re¬ 
ferred to, Imay point out that the trust there 
spoken of as express* was one inferred from the 
deed, discoverable on the face of it, and not, 
as here, a trust against the deed, and due 
only to the fact that the deed is void.” Ac¬ 
cording to the Eaglish authorities, an express 
trust is a trust for an express purpose. Ac- 
cordingto almost all Indian authorities, a trust 
for a specific purpose is a trust for a specified 
purpose. Reference has, however, been made, 
on behalf of the appellant, to a judgment 
of Mr. Justice Beaman in the case of Oasam- 
ally Jairajbhoy v. Sir Gurrimbhoy Ebrahim{Q), 
in which that learned Judge states his 
opinion that for the purpose of limitation, 
there is no distiuction to be drawn between 
resulting trusts and trusts for specific 
purposes, and that the only case in which 
limitation can run in favour of a trustee, 
whether by express words or by operation 
of law, is where he is in as a trespasser and 
not as a valid transferee. We dissent from 
that view of the law. We do not agree with 
the learned Judge that there is any indioatiou 
in the judgment of the Privy OouncU in 
Runohordas Vundravandas v. Parvafibai (9), 

(0) (1839) 1 D. & W. 633; 58 &. E. 222. 

(7) (1839) 42 Oh D. 312; 58 L. J. Oh. 688; 61 L. 

T. 113j37V7.E. 682. . 

(8) 36 B. 214; 18 Bom. L. B. 717; 12 Ind. Oas. 225. 

(9) 23 L A. 71; 23 B, 725; 3 0/ W. N. 621. 


that their Lordships dissented from the 
decision of the Bombay High Court in 
Vundravandae v. Oursondas (5) as to the 
limited scope of seotion 10 of the Limitation 
Act. Had they considered that section 10 
could be successfully invoked by the plaintiff, 
their decision, based upon the application 
of Articles of the Limitation Act relating to 
the pariod of adverse possession which, 
ex hypothesif would not apply, is incompre¬ 
hensible. Again the remarks of the Privy 
Council ia Balwant Uao v. Puran Mai Ghauhe 

(10) show, [as pointed out by Candy, J. 
in Oowasji Nowron Poohkh'znawatla v. 
Rusfomji Dossihhoy Setna (11)], that 
the expression used by the Legislature 
*for the purposes of following in his 
hands such property’ means for the 
purpose of recovering the property for the 
trusts in question, e., for the purpose for 
wbioh the property was specifically vested 
in the trustee. Whether in the case of a 
resulting trust, the trust is express’ or not, the 
purpose for which the property is sought 
to be recovered is certainly not specific’ 
within the meaning of section 10, where the 
purpose is directly contrary to the terms of 
the settlement which purported to create the 
trust.” 

The result is, that, in our opinion, the 
claims of Fatebbibi’s heirs under a resulting 
trust have long been barred by the law of 
limitation and the respondent Makba, who 
at the date of the suit was in possession of 
the trust property, can sucsessfully defend 
his possession against those heirs. 

We dismiss the appeal with costs, that 
is to say, the appellant must pay the costs 
of the respondeat Makba; all other parties 
must bear their own costs. The decree 
should recite the joinder of the Administrator 
of Fatehbibi’s estate and declare the decision 
that the claim of her heirs is barred. 

Appeal dismissed. 

Attorneys for the Appellants : Messrs. 
Bic'tnell, M.erwin)i and Romer. 

Attorneys for the Respondent: Messrs. 

Payne and Co. 

(10) 10 I. A. 90 at p. 96; 6 A. 1. 

(11) 20 B. 511 at p. 587. 
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PRtVV COUNCIL. 

Appeal from the High Cotrt at Calcutta, 

October 31, 

Freseni: —Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
TRIPURARI PAL and anoteer— 

Appellants 

versus 

,1AGAT TARINI DASI and others— 

Respondents. 

H'///——SlieLnilsliip, ijiiiut of. 

>Vlieio n Hindu iwado n, Will appointing liig minor 
<^oii f^hchoii, and liis n idow as gtiarilian of the minor 
son, and, in tl)t* cvonfc of his death without obtaining 
inajorit}’, herseU' as shchnif: 

that th <3 gift of shchaitship to the son was 
absolute and tlic right of tlie U’idow to act as shebait 
was extinguished on the son attaining tlio majority 
and taking over tbo temple, and could not be revived 
on the subse<iucut death of the son. 

Appeal heard e.r parte from a judgment 
and decree oi the High Court at Calcutta, 
dated August 19thj 1807, reversing a judg¬ 
ment and decree of the Subordinate Judge of 
Nadia, dated September 20th, 1905. 

FACTS.—Cue Shib Chaudia Pal died in 
1S84, leaving a widow, Brajomati Dasi, a son, 
Mukunda Muraii Pal, two daughters, the de« 
fendants-respondents, Jagat Tarini Dasi and 
Nistarini Dasi and an adopted son. He 
made a Will of which the material part is as 
follows: 

“My present begotten son,MakuDda Murari, 
will be shehait for the performance of those 
ceremonies. If during the minorily of the 
said Mukunda Murari Pal, I die, then my 
second wife, Brajomati Dasi, who gave birth 
to Mukunda Muraii, will be shebait as his 
guardian, during the time of the said Mu- 
kunda’s minority, and Mukunda, on attaining 
majority, will personally conduct the work 
of the sheba. God forbid, if during my life¬ 
time or after my death, the said Mukunda 
dies, then the said Brajomati will be shebait 
and after her death ray daughters Jagat 
Tarini Dasi and Nistaiiui Dasi.” 

The said Mukunda came of age and took 
over the shehaitship of the temple in question. 
On his death, the question was as to who was 
entitled to the shehaitship, Brajomati or the 
minor son of the said deceased Mukunda. 
The Subordinate Judge decided in favour of 
the minor son, the present appellant; but the 
High LCourt reversed the judgment of the 
lower Court and held in favour of the Brajo¬ 
mati and on her death, in favour of the 
aforesaid daughters of the testator, 


HAJI AHMED V. ESSANJI TAJBBOT. 

Mr. Dunne, on behalf of the Appellant, the 
minor son of Mukunda Murari, c^mtended 
that upon the true construction of the Will, 
the title to the shehaitship and the dehutter 
properties passed to the appellant on the 
death of bis father. Norendro Nath Sircar v. 
Kamalbasini Dasi (1); Wills Act, section 
111, referred to. 

JUDGMENT. 

Lord Macnaghten. —Their Lordships are 
of opinion that in this case, the decision of 
the High Court cannot be supported. There 
is, in their Lordships’ view, an absolute gift 
of the shehaitship to the son, Mukunda Murari, 
on his attaining 21, and it is not cub down, 
as far as they can see, by anything that 
follows. There are provisions in the case of 
his death as a minor, but no provision cutting 
down the absolute gift to him. The words 
are: “My present begotten sop Mukunda 
Murari will be shehait for the performance of 
those ceremonies.” 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal ought to 
be allowed, and the judgment of the Sub¬ 
ordinate Judge restored. 

There will be no order as to the costs in¬ 
curred in the High Court, except that any 
costs paid under the order appealed from 
must be returned, and there will be no costs 
of this appeal. 

Appeal allowed. 

Solicitors for the Appellant: Messrs. Box 

Co. 

(1) 23 I. A. i8{523 C. 563. 


BOMBAY HIGH COURT. 

Original Civil Suit No. 917 op 1910. 

July 19, 1912. 

Present :— Sir Dinsbaw D. Davar, Kt., Judge, 
HAJI AHMED HAJI HASSAM^ 

Plaintiff 

versus 

ES5AJI TAJBHOY —Defendant. 

Civil Piycedure Code {Act V of 1908), Sch.ll, cl. 16 
(.a) — Arbitraiion —.<1 jwjrrf — Misconduct—Award when 
to be set aside - Bejerence to arbitration on the basis of 
exclusion of certain evidence—Umpire admitting this 
evidence. 

An arbitrator or an umpire is the chosen Judge of 

the parties; his decision is final and the Coart has no 

power to touch that decision or interfere with it 

merely on the-ground that it is^not correct or that 

it is tho result of bias. 

« . • • 
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It is booftuse tho award of aa arbitrator or an 
umpire ia Rual and tlio party against whom it ia mado 
ia debarred from appealing to any Court of law, how- 
over unjaatthe award may bo, that Courts havo bean 
moat anxious to eoo that nothing unfair or irregular 
ia done by the arbitrator or umpire while discharging 
his duties as auoh. The Courts liavo always boon 
most alert to interfere and set aside any award m 
whioh it appears that the arbitrator or umpire has nob 
acted with aorupulous fairness towards both parties. 

In oases of reforonce to arbitration througli tiio 
Court, the Courts have always exercised a most vigi¬ 
lant supervision over the conduct of the arbitrator 
to whom at the request of the parties it delegates the 

dntv of deciding disputes between the parties ana 
auy irregularity or notion, which is nob consonant 
with the general principles of equity and good coiisoienoo 
which ought to govern the conduct of an aybitrato.--, is 
resented by immediately brushing aside the award of 
the arbitrator against whose decision there is no np- 


^ AVeforcuoetoarbiLvation was made through the 
Court ou the basis aud footing that au alleged adjust- 
ment was not to bo taken into consideration by the 
arbitrators or the umpire, who were explicitly and 
imperatively directed by the Court not to take the 
said adjustment into consideration. In spite of this 
direction, the umpire admitted, at the request of one 
of the parties and in face of a protest from the other, 
the adjustment in evidence aud used it ns evidence 
against the latter in deciding an important question 

of 0 '\its of proof : 


Held that the admission of the adjustment, being 
an obvious breach of the direction of the Court con¬ 
tained in the reference order and a grave error of 
judgment which prejudiced the case was a clear case 
if ‘‘misconduct in law” on the part of the umpire. 

Mr. Bahadurji, for the Plaintiff. 

Mr. Setalvad, for the Defendant. 


taken by and under the direotlons of this Court, 
To his written statement, he annexes a formid¬ 
able list of what he oiUs ^‘particulars of 
false and fraudiileat items in the plaintiff's 
books.” 

It was at first arranged between the 
parties that the matter should be referred to 
the arbitration of Mr. Lowndes but that 
arrangement having fallea through, on the 
16bh of March 1911, the parties obtained a 
Consent Order from the Court whereby 
all matters in dispute in the suit were 
referred to the arbitration of two Parsee 
gentlemen with a proviso that in oase the 
arbitrators did not agree upon their award, 
the matters in dispute between the parties 
should stand referred to Mr. Kaikhushro 
Framji Modi as umpire. The arbitrators 
appointed by the order were unable to agree 
and the matters in dispute were referred to 
Mr. Modi as umpire. 

The first meeting was held by the umpire 
ou tbe 8th of September 1911 and the 
investigation of the accounts continued before 
him till tbe middle of March last when there 
was a serious split between the respective 
parties and Mr. Dinsha Jijlbhoy, who repre¬ 
sented the defendant before the umpire, 
retired from the reference alleging that gross 
breach of faith was committed on the 
plaintiS's part and that the umpire bad acted 
in direct contravention of the order of the 
Court aud iutimated that his client was no 


JUDGMENT.—This suit was filed on the 
11th of October 1910 as a Short Cause. The 
plaintiff is the mortgagee of several immove¬ 
able properties belonging to the defendant 
and he seeks to recover in this suit 
Rs. 5 69,166-8 9 with further iatere.st from 
the 6bh of October 1910. In his plaint, 
the r plaintiff relies on an alleged 
adjustment of account, which he says 
took place on the Slst of August 1910, 
whereby a sum of Rs. 5,71,770-2 0 was 
found to be due by tbe defendant to the plain¬ 
tiff. The defendant has put in a long 
written statement whereby he disputes the 
gonuioeneBS of the accounts of the pUintiff aud 
states that the adjustment was obtained from 
him by false and fraudulent representations 
and is not binding ou him and coanber-olaims 
that the plaintiff may be ordered to recon- 
veV fch® mortgaged properties to him 
on ’ payment of what may be found due 
tQ tbe plaintiff on proper accountg being 


longer willing to proceed with the reference 
and revoked tbe umpire's authority in the 
matter. The umpire, however, proceeded ex 
parte and on the 28&h of March, six days after 
the defendant’s attorney retired, made aud 
published bis award whereby he adjudged 
that Rs. 7,0o,639 were due by the defendant 
ou the 25th of March 1912 and he awarded 
that sum to the plaintiff with further interest 
at 9 per cant, per annum and directed that 
the defendant should pay the plaintiff’s costs 
of tbe suit and of the reference before the 
arbitrators and umpire including tbe fees 
paid both to tbe arbitrators and tbe umpire. 

On the 6th of April 1912, the defendant's 
attorneys gave notice that they would move 
that the award made by Mr. Modi, tbe 
umpire, may be set aside, that the arbitration 
may also be set aside and that the Court 
should proceed with the hearing of the suit. 
This notice of motion was partly argued 
before me on the llth a^d 12th of April 
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last and then stood over for further argument 
till after the summer vacation. The notioa 
has now been fully argued before rae after 
I had an opportunity of going through all 
the atfidavits 6led on the motion together 
with other papers in the suit and reference 
and the proceedings that have taken place 
before the umpire. 

The main question in the suit is whether 
the umpire can be said to have so acted in 
the reference before him as to justify the 
Court in coming to a conclusion that his 
action amounts to what is known in law as 
'misconduct” and whether under the 
circumstances that have happened, this Court 
ought to set aside the award made by the 
umpire. After a very careful perusal of the 
affidavits of Messrs. Dinsha Jijibhoy and 
N. H. Moos, the respective attorneys of the 
parties, and the oorre.‘='pondence which has 
subsequently taken place, it is quite clear to 
me that the order of reference was obtained 
after due deliberation and much discussion 
between the said attorneys. The main 
consideration, I find, which induced the 
defendant to agree to refer matters to 
arbilration was the plaintiff's consent to 
abandon his contention as to the adjustment 
of the 31st of August 1910. The order 
specifically provides as follows: — 

“And it is further ordered by and with 
such consent that the said arbitrators do 
proceed on the basis of there having been no 
adjustments and the adjustments relied upon 
by the plaintiff in this suit shall not he taken 
into consideration by them". It is further 
provided 'by the order that in the event of 
reference falling through for any reason 
whatever, the plaintiff would be entitled to 
rely on the adjustments in the plaint 
referred to. 

The accounts between the plaintiff and the 
defendant which the umpire had to take are 
very long and extremely complicated. To 
the accounts filed by the plaintiff, the defend¬ 
ant filed numerous objections and sur¬ 
charges. During the protracted hearings 
befoie the umpire commencing from the 8bh 
of September 1911, I find that up to the 
middle of March 1912, the umpire was able 
to settle only three disputes. One was with 
reference to an item of Rs. 5,000, another 
was with reference to an item of Rs. lO-S-O 
and. the third was as to whether interest to 
be allowed to the plaintiff should be ut the 


rate of 6 or 9 par cent. This last question 
Wa3 settled after prolonged hearings by the 
oath of the plaintiff and it gob rid of about 
twenty-six objections bub other objections 
remained to be dealt with. A formidable 
list of sur charges had to be considered and 
decided and long and complicated steamer- 
accounts had remained untouched. The split 
commenced when an objection as to Rs. 1,800 
came to be considered. I do not think it is 
necessary to set out in detail the contentions 
of both parties as to this item of Rs. 1,300. 
As to what happened when this objection 
was taken in h.and by the umpire, Me. Dinsha 
Jijibhoy in his affidavit has given a very 
clear and explicit account. Although Mr. 
Moos has made two affidavits, he has not 
specifically denied the accuracy of Mr. 
Dinsba’s version and I must accept this as 
the correct varsio i. He says, in paragraph 4 
of his affiiavib affirmed on the 1st of April, 
this; — 

I this deponent farther say that on 
objection 35 being reached in the pro¬ 
ceedings before the umpire and my staling to 
him the facts relating to that objection, the 
umpire read the entry in the plaintiff’s bojk 
relating to the acceptance by the plaintiff of 
the transfer of Rg. 4,800.****After doing so, 
the umpire told Mr. Moos that from that 
entry, it clearly appeared that the plaintiff 
had accepted the transfer and, that, therefore, 
if the plaintiff now wanted to hold the defend¬ 
ant liable for Rs. 1,300 which sum he, the 
plaintiff, had given up out of the said sum 
of Rs. 4.800, he, the umpire, was of opinion 
that the burden of proving that the defend¬ 
ant was liable lay upon him, the plaintiff. 
Thereupon Mr. Moos said that that would 
mean his calling the plaintiff into the witness 
box and that he would rather submit to that 
objection than put his client into the witness- 
box, The meeting was then adjourned and 
ac the njxb meeting, both Mr. Moos and Mr. 
F. B. Dinsha appeared on behalf of the 
plaintiff and tendered in evidence the said 
writing of adjustment dated 31st of August 
1910. I very strongly objected to the 
admission of the said writing of adjustment 
pointing out, as was the fact, that the plain¬ 
tiff s attorneys in tendering the said docu¬ 
ment in evidence were, to their own know¬ 
ledge, acting in direct violation of the specific 
arrangement aforesaid which was embodied 
in the said Consent Order of reference and 
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that the said arrangement was the basis and 
a fttudameotal term on the footing and faith 
of which alone I had agreed on bahalf of the 
defendant to the said arbitration . 

After hearing and noting the contentions 
of the Solicitors, the umpire decided in favour 
of admitting the adjustment in evidence and 
he makes the following note:—“I admit this 
account purely as a statement of ao33unt 
acknowledged to have been signed by the 
defendant”. And he marked the adjustment 
as Exhibit AIS. From the farther notes 
made by himself, it appears that the moment 
this adjustment was put in and marked as an 
exhibit, Mr. Moos relied upon it as a clear 
admission by the defendant and argued that 
the onus has now shifted and lay on the 
defendant to prove that he was not liable to 
be debited with this Rs. 1,300. Evidently 
what was taking place so dazed the defend¬ 
ant's attorney that he is not shown in the 
arbitration proceedings to have said anything 
against Mr. Moos’s contention and the 
arbitrator records his decision that the onus 
of proving that he was nob liable for this sum 
was on the defendant. Oa the following day, 
the defendant’s attorney appaarpd and 
pointed out very clearly and forcibly the 
injustice and hardship of the action of the 
umpire and suggested that as a special case 
the question should bs submitted for the 
opinion of the Court. Mr. Moos’s only answer 
was that he had no notice of this application. 
The umpire referred the defendant's Solicitor 
to the Court and postponed consideration of 
that particular item only, for a week within 
which he directed Mr. Dinsha to make any 
application he liked to the Court, i he 
umpire proposed to proceed with the reference 
without waiting to sea if the defendant did 
make any application and if he did to ses 
what was the result of such application. 
When Mr. Dinsha Jijibhoy found that the 
umpire proposed to go on with the reference, 
with the adjustment Exhibit A-18 before him, 
he decided to withdraw from the reference 
and gave notice of such withdrawal. 

It is now for me to consider whether the 
action of the umpire in admitting Exhibit 
A-18 as evidence before him is such as to 
amount to what is in law called mis* 
conduob”, and such as wonld justify an 
interference of the Court. This application 
has been the subject of much anxious coa- 
eideratioc. The umpire is au officer of this 


Court who oooapioj a high position and has, 
for many years, bsea doing very important 
and responsible work in this Court. I have 
been all along most anxious not to do any¬ 
thing that would in any way cast the smallest 
redection on his ability or his oapaoity to 
deal with questions that oome up before him 
for adjudioation. I am glad to say that 
throughout the prolonged discussion of this 
matter bofore me, no reflections are cast and 
no allegations made of any kind affecting the 
strict probity of the umpire. All that is 
alleged against him is that he has committed 
a grave error of judgment and has shown a 
very strong bias in favour of the plaintiff 
and against the defendant. Mr. Setalwad 
has pointed out various oircumsbaooes in 
connection with the umpire’s judgment with 
reference to the sum of Rs. 5,000 in justi¬ 
fication of his imputation of bias against the 
umpire. I refuse t> go into this question. 
The umpire was the chosen Judge of the 
parties. His decision is final and the Court 
has no right whatsver to touoh that decision 
or interfere with it merely on the ground 
that it is nob oorreoo or that it is the result 
of bias. I have no doubt whatever that 
when the umpire came to the decision adverse 
to the defendant, he did so on oonviotions 
forced on his mind by the evidence before 
him and it is not for this Court to express 
any opinion as to the correctness or otherwise 
of such a decision and, therefore, I have 
given no thought whatever to the arguments 
addressed to me o.n the item in question. 

The admission, however, of the adjustment 
as an Exhibit in the case is a matter of very 
grave importance and requires very careful 
consideration. It must be remembered that 
that document, the adjustment of the Slsb of 
August 1910, is a powerful piece of evidenca 
against the defendant. If that stands and 
is established against him, all his contentions 
with reference to the plaintiff’s accounts go 
by the board and it would be held that he 
was liable to pay Rs. 5,65,711 with further 
interest on the date of the adjustment. If 
the suit had gone to a hearing before the 
Court, the defendant would have found it 
necessary to establish the allegations of 
fraud, misrepresentation, etc., which he sets 
up in his written stabement before he would 
be allowed to go behind that adjustment. 
His legal advisers seem to have realised the 
diffiouUies of his position and appreciated 
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I' very great gain to the defendant if this 
adjastment could be got rid of by some 
means. Mr. Dinsha Jijibhoy has stated that 
on behalf of his client he agreed to the refer¬ 
ence to arbitration because thereby he got 
rid of the adjustment and ha swears that 
“the basis and a fundamental term on the 
footing and faith of which alone" he agreed 
to go to arbitration was that the arbitrators 
were not to take into consideration this 
adjastment. The directions to the arbitrators 
in the order itself are clear, explicit and 
imperative. They are directed to proceed 
on the basis of there having been no adjast¬ 
ment and they are told that such adjastment 
shall not be taken into consideration by them. 
These directions contained in the Consent 
Order of reference are as binding on the 
umpire as they were on the arbitrators. In 
spite of this explicit order, in breach of clear 
understanding between the Solicitors, in the 
face of the strenuous opposition by the 
defendant’s Solicitor, the plaiotiS’s Solicitor, 
Mr. Moos, not only tendered this document, 
which it had been agreed should be excluded 
from the arbitrators* consideration, but 
in.sisted on having the same recorded as an 
exhibit in the proceedings and unfortunately 
succeeded, I feel alrao.sfc certain that if the 
umpire, instead of acting on the spur of the 
moment, had taken time to consider his 
decision, as he seems to have dona on many 
other points of far smaller importance, he 
would have realised that the opposition to 
the admissibility of the adjustment was 
sound and would have decided accordingly. 
It was argued before me that the defendant’s 
Solicitor himself had gob this document 
marked for identification at an earlier stage 
of the reference before the umpire. I have 
read notes of proceedings when this docu* 
menb was marked for identification. It 
was merely called for as one of various 
other documents which the defendant alleged 
he had been induced to sign. It was never 
intended to be used as evidence in the case 
by the defendant. Here, however, not only 
has it been admitted in evidence but used 
against the defendant in deciding an 
important question of the onus of proof. In 
the face of the Havala entry in the plaintiff’s 
own book, the onus of proving the defendant’s 
liability to the plaintiff for this Rs. 
lay clearly and heavily on the plaintiff. 
That was the opinion of the umpire. The 


meeting of the IGth of March stood over on 
that understanding. At the next mseting 
of the 18th of March, the umpire was engaged 
in considering the question of initiaUing the 
books of the plaintiff. At the meeting of 
the following day, the 196h of March, 
Mr. Moos re-opens the question of the o«ms, 
tenders the adjastment and advances certain 
plausible but fallacious arguments in support 
of his application to get this document in. 
The umpire admits the adjustment, marks 
it as an exhibit bub at the same time attempts 
to make some sort of distinction, He says: — 
i. admit this account purely as a statement 
of account acknowledged to have been signed 
by the defendant.” It is quite clear from 
this, tliab the umpire had before his mind 
the fact that he was implicitly directed not 
to look at the adjustment He, therefore, 
tries to make a distinction bet wean au adjast¬ 
ment of account and a statement of account 
acknowledged to be signed by the defendant. 
I confess 1 fail bo see the distinction. As 
soon as it is pat in, it is made use of for the 
purpose of shifting the onus. What is 
then the position of the defendant ? He 
must establish his allegations of fraud and 
misrepresentation before he can get rid of 
the effect of the admission said to be ontain- 
ed in that adjustment. If this merely 
affected one item of Rs. 1,300, it might 
have been said to be a matter of small 
importanc?, but once this document is b.ifore 
the umpire, it is quite clear that it would 
affect a great many very large and very 
important items; and while it would, in some 
cases, be used for shifciug the onus from the 
plaintiff to the defendant, in many other 
matters, it would 'oe used as it was used as 
admissions on the part of the defendant. 
When this matter was argued before me by 
the Advocate-General on behalf of the plain¬ 
tiff, he stated that when the document was 
admitted, the umpire had decided most of 
the important matters in dispute between 
the parties and that very little remained to 
be done. He asked me to take a note of 
trie offer he made on the 12t>h of April and 
accordingly I took the following note: — 

The Advocate-General offers bo have 
Exhibit A-I8 struck off from the proceedings 
and all matters decided after the admission 
of Exhibit A-18 be set aside and be re-con* 
sidered by the umpire, if the defendant will 
consent to have the award reniibted to hini, 
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This offdr to be without prajiidioe to all hia 
oontenbiona." 

“Mr. Setalwad decUnea to go arfaiu to 
Mr Modi. He says he would not advise h»3 
client to go back to Mr. Modi under any 

oirouraetanoes.’* , , . j e. 

With a fuller knowledge of facts and atrer 

havinu looked at the accounts, the objections 

and the sur charges, I am able to say that 

the learned Advocate-General was in error 

when he stated that moat ot the disputes 

between the parties had been decided when 

this exhibit was admitted. It seems to me 
that on the day this document was put in, 
more than six months after the 
commenced the hearing ot this reference, t ie 
parties had really made very little 
Ihe reference. Several ot the “^jecUo 
were held to be sur-oharges and were 
transferred to the list of sur-charges. the 
sur-oharges, which contain many arid some 
very heavy items, had never been touched. 

The steamer-aoeounts had never been taken in 
hand The effect ot disregarding the order 
of the Court and allowing the adjustment 
to go in as au exhibit is manifestly unjust 
t., the defendant. A few instances would 
be quite enough to demonstrate this I^n 

his list of sur-oharges, the ^ 

oiedit for a sum of Rs. 75.000, which he says 

he has paid in cash to the 

which no credit IS given to lym. i here is 

Vks.t. Qiim of Rs. 10.000 which he says he 
nnd which ba 3 nob been credited to 
^Tliere ifa sum of Rs. 25,000 wbmh 
?! he re.paid on the very day that 

Rs 40 000 are debited to him but which have 
noibe;^ credited to him. There is again 
another snm of Rs. 50,000, which he says 
he re-paid and which has not been c^dited 
to him No doubt, he would have had to 
prove these sur-charges but when he ha^d 
given all his evidence la support ot his 
sm-charges and hie allegatioris of payment 
”e these large sums, he would ba immediately 
faced with Exhibit A-li and he would be 
asked—“If you re-paid all these sums of 

moneys, here is an account which you have 
acknowledged to be correct and signed which 

shows no such payments. , 

be argued—as was argued by Mr. Moos—that 
thiradjustment contains clear admissions 
and that he never re-paid any such sums and 
that if he had done ao, he would never have 
,igued an account which oontaina no credit 


for these large re-Tiayments. This is only 
one of the many ways in whict) in this 
reference this adjustment could be used as 
a deadly and destructive piece of evidence 
against the defendant. He stipulated specifi¬ 
cally that ib should nob be so used, And 
though I much regret to be driven to this 
conclusion, I have no option but to hold that 
the admission of this adjustment by the 
umpire in the course of tbe^^ proceedings 
before him was a clear case of “misconduct’* 
on hia part, misconduct aa is understood in 
law, I'his act, 1 am driven to say, is an act 
of injustice to the defendant and calls for 
redress. It seems to me that the only coorae 
open to the defendant, under the circum¬ 
stances, was the course adopted by his 
Solicitor. As soon as the defendant’s Solicitor 
withdraws from the reference*, the accounts 
are rushed through before the umpire and 
within six days all the accounts are passed 
and award made and published by the 
umpire. 

It would be, I think, convenient here to 
see what, in law, amounts to “miscondnct” 
on bhe part of an arbitrator or umpire. In 
Qanga Sahai v. Lekhraj Singh (1), the ques¬ 
tion has been considered by a Bench con¬ 
sisting of Mr. Justice Straight and Mr, 
Justice Alahmood. The judgment of the Court 
was delivered by Mr. Justice Mahraood in 
which he has held that “The word ‘miscon¬ 
duct,’ as used in the Civil Procedure Code, 
should be interpreted in the sense in which 
it is used in English Law with reference 
to arbitration proceedings. It does not 
necessarily imply moral turpitude, but ib 
includes neglect of the duties and responsibi¬ 
lities of the arbitrators and of what Courts of 
Justice expect from them before allowing 
finalily to their awards.” 

In the body of bis judgment, the learned 
Judge has quoted two long paragraphs from 
Russell on the Powers and Duties of au 
Arbitrator and he has held that we in India 
must interpret the word ‘misconduct* in the 
same sense in which it has been interpreted 
by English Judges. 

Ib is because the award of an umpire or 
arbitrator is final and the party against 
whom it is made is debarred from appealing 
to any Court of Law, however unjust the 
award may be, that the Courts in England 

(1) 0 A. 253. 
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and here in India have been most anxious to 
see that nothing unfair or irregular is done 
by the arbitrator or umpire while discharging 
his duties as such. Tne Courts have always 
been most alert to interfere and set aside 
any award in which it appears that the 
arbitrator or umpire has not acted with 
scrupulous fairness towards boch parties and 
that seems to have been the tendency of the 
Court from very early times. 

In Jervis v. BnUon (2), an arbitrator pro* 
raised to hear more witnesses but he made 
his award without hearing them, and the 
award was set aside. In Barton v. Knight 

(3), the arbitrators hearing one party in the 
absence of another were held to have been 
guilty of partiality and that was held to bs 
sulScient misconduct on the part of the 
arbitrator to justify the award being set 
aside. 

In Walker v. frohisher (•!), the award was 
set aside on the ground of the arbitrator 
having received evidence after notice to the 
parties that he would receive no more; in 
which they acquiesced and the Lord 
Chancellor, Lord Eldon, in the course of his 
judgment, says:—“He (referring to the 
arbitrator) recommended to them not to pro¬ 
duce any more witnesses. To that recom- 
raondation they accede, and in effect say: — 
‘Upon the view of what is disclo.sed to you do 
what is right between us’. After this he hears 
these other persons; and he admits, he took 
minutes of what was said. It did not pass 
as mere conversation. It does nob appear, 
that he afterwards held any commnnication 
with the other party; or disclosed what 
passed to him: but the arbitrator swears, it 
bad no effect upon his award. 1 believe him. 
Ho is a most respectable man. Bub I cannot 
from respect, for any man do that, which I 
cannot reconcile to general principles. A 
Judge must not take upon himself to say, 
whether evidence improperly admitted had 
or had not an effect upon his mind. The 
award may have done perfect justice: but 
upon general principles it cannot be 
supported”. 

In Halsbury’s Laws of England, Vol. I, 
page 478, this is what is stated as the result 
of the authorities which are all collected 
immediately below that paragraph:—“it is 

(2) (1691) 2 Vein. 251. 

(8) (1705) 2 Vern. 514. 

(4) (1801) 0 Vos. 70j 5 Zl. R. 223. 


difTicuU to give an exhaustive deffuition of 
what amounts to misconduct on the part of 
an arbitrator or umpire. The expression is 
of wide import, including on the one hand 
bribery and corruption and on the other a 
mere mistake as to the scope of the authority 
conferred by the submission”. Then follows 
a long list of acts of commission and omission 
on the part of an arbitrator or umpire which 
havebsen held in the Courts iu England to 
bs acts of misconduct. 

It seems to me from the authorities that 
the Courts, in cases of reference to arbitration 
through the Court, have always exercised a 
most careful and vigilant supervision over 
thecinduct of the arbitrator to whom at tho 
request of the parties it delegates the duty of 
deciding disputes between the parties and 
any irregularity or action, which is not 
consonant with the general principles of 
equity and good conscience, which ought to 
govern the condnefc of an arbitrator, is 
resented by immediately brushing aside the 
award of tho arbitrator against whose 
decision there is no appeal, 

It was argued before me that the admission 
of a document which fciie arbitrator was 
ordered not to look at was not an irregularity 
as tho Indian Evidence Act expressly 
excludes the application of the rules of evi¬ 
dence embodied in that Act to proceedings 
before an arbitrator. Exactly the same 
argument seems to have been advanced by 
Counsel before the Calcutta Court as appears 
from the report of the case of Maria Ellen 
Howard V. Charlotte Margaret Wilson (5), 
where Mr, Allen says to the Court—“The 
Evidence Act does not apply to proceedings 
before arbitrators”. To which Sir Richard 
Garth, Chief Justice, replies:—“The meaning 
of that is that the strict rules of evidence do 
not so apply. It does not refer to those rules 
which are founded on the clearest publio 
policy”. 

It is noteworthy to remark that in this 
case, Mr. Justice Pontifex refused to pass 
judgment on the award on the ground that 
the defendant communicated with the 
arbitrator behind the back of the other party 
and used a letter which was headed ’^without 
prejudice”. The Appeal Court, however, 
pointed out that the plaintiff's advisers had 
not objected to the letter being received on 
that ground. 

(5) 2 C. L. R. 488 at p. 491; 4 0. 31, 
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In this case, the aotian of the umpire com¬ 
plained of is not a mere formal irregularity 
nor ia it merely a mistake of admitting in 
evidence a document which ought not to have 
been admitted. The putting on record of 
the adjustment as an exhibit in the case was 
an obvious breach of the directions of the 
Court contained in the Reference Order made 
by the Court. This act changed the defend¬ 
ant’s position most materially. He was 
faced with the very difficulty which he 
wanted to avoid becxuse it was only in con¬ 
sideration of the adjustment not being used 
against him that he agreed to go to arbitra¬ 
tion. It seems to have had great effect on 
the umpire's judgment for on the mere 
admission of it, he changed his mind and 
held that the onus of proving a particular 
item which he had said lay on the plaintiff 
was now on the defendant. In my opinion, 
the admission of that document in evidencs 
was an act of injustice to the defendant and 
1 think the defendant was perfectly justified 
under the circumstances in withdrawing 
from the reference and in subsequently ask- 
ing the Court to set aside his award. In my 
opinion, the arbitrator committed a grave 
error of judgment in allowing the plairitiS’s 
Solicitors to persuade him to admit the ad- 
justment in evidence before him. This error 
has very greatly prejudiced the defendant’s 
case and I am forced to tbe cDnclusion that 

the umpire, in admitting the adj istmenb in 

evidence and marking it as an exhibit in the 
proceeding before him, was guilty of what 

in law is called misconduct. 

This being a reference through the Court 
the second Schedule to the Civil Procedure 
Code governs the procedure. Clause 14 pro- 
vides for remitting the award to the same 
arbitrator or umpire. None of the grounds 
mentioned in this clause covers the present 
case and, therefore, I am precluded from 
considering the suggestion made by the 
learned Counsel for the plaintiff to remit 
the award to the same umpire. No doubt, 
I could have remitted the award to the same 
umpire with a direction to expunge Exhibit 
A-18 and proceed with the reference from 
the point where he admitted the adjustment 
as an exhibit, if the defendant had consented 
to aaoh a procedure. But that consent is 
not given in spite of some pressure from the 
Court and, therefore, it is not open to me 
even to consider the advisability or othorwiae 


of remitting the award to the same umpire 
under the provisions of clause 14 of the 
second Schedule to the Civil Procedure Code. 

My finding on the question of “misconduct” 
makes it unnecessary for me to consider the 
other ground urged in support of the defend¬ 
ant’s application to set aside the award, viz.^ 
that the plaintiff has been “guilty of wilfully 
misleading the umpire.” 

Clause 15 (a) of the second Schedule to 
the Civil Projedure Code provides that the 
miaconducb of the arbitrator or umpire is 
one of the grounds for setting aside an award 
and I am driven to the conclusion that it ia 
imperative in the interests of justice that 
the award should bs set aside. Such an 
order, I feel, would be but a bare act of 
justice to the defendant. I accordingly set 
aside the award and make an order supersed¬ 
ing the arbitration. Strangely enough, 
neither section 104 nor Order XCilll permit 
an appeal against an order set'ing aside an 
award but it has been held to bs a judgment 
and I am glad an appeal lies against my 
order. If an appeal is filed, the suit will be 
subject to such ordsr as the Appeal Court 
may pass. If no appeal is filed after the 
expiration of the time for doing so, the 
Prothonotary will put this suit down on such 
Board as to him may appear most convenient 
in order that it may bs proceeded with. 

The plaintiff will pay all costs of the 
defendant of the application to set aside tbe 
award. The Judge hearing the suit will 
deal with costs of the reterenoe and proceed¬ 
ings bsfore the arbitrators and the umpire 
including the fees paid to them. 

Orrfer accordingly. 

Attorneys for the Plaintiff: Messrs. Payne 
^ Go. 

Attorneys for the Difendant: Messrs, 
ArJeshir Ilorrnusji Dinsh^ ^ Go, 
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KELO ACHAM V. UMALA ACHAN. 

^ilADRAS HIGH COURT. 

Secoxo Civil Appeal No. 1'^3 of 1911. 

October 17, 191‘i. 

Present-. —Mr. Justice Suudara Aiyar and 

Mr. Justice Sadasiva Aiyar. 

KELU ACHAN— Appellant 

versus 

UMALA ACHAN and others — 

Rksponde.mts. 

Mnlabur L'liv •md —Tiivji/lii ^—MeiUcal cj-pvitscs 

inc>irrcil}nj )ri'jinhei- »/ tnviiz'.u —Kiylit to recover from 
karimvan of tarwiul. 

A member of a M ilabar tan- (zhi, who has incurred 
expenses for his meilical treatment, caniioS claim tlie 
same as against the kurnnvnn of tlie iavazlil, but can 
oiiforce its payment from the korn-ivnit of the (artvud. 

Second appeal against the decree of the 
Subordinate Judge of Palgbat, iu A. S. 
No. 998 of 1909, presented against the 
decree of the District Munsif of Palghat, in 

O. S. No. 272 of 1908. 

Mr. Kundu Panikar, for the Appellant. 

Mr. Menon, for the Respondents. 

JUDGMENT.—The lower Courts have 
found that there has been a substantial 
increase in the income of the tavazhi property. 
We see no reason for holding that the 
plaintiff should not have increased the 
*mucharam' in the circumstances. Nor are 
•we able to say that the amount allowed is 
excessive. The plaintiff’s suit is ti recover 
arrears for live years; it is contended that the 
claim for the 1st and 2nd year is barred by 
limitation. This plea was not raised in the 
Courts below. If it had been raised, the 
plaintiff might have been able to make a 
satisfactory answer to it. We cannot, there¬ 
fore, allow it to be raised here for the first 
time. We are of opinion, however, that the 
plaintiff was not entitled to recover the 
expenses for his medical treatment from the 
karnavan of the tavazhi. It is the tirwtd 
that is 'prima facie bound to look after the 
health of its members and the plaintiff 
would have a valid claim against the kar¬ 
navan of the tarwad for any expenses 
legitimately incurred for medical treatment. 
No special reason is urged why the tavazhi 
should be held hound to pay in this case. 
We modify the decree of the lower Courts 
by disallowing Rs. 25, tlie amouob awarded 
for medical expenses of the plaintiff. The 
decree of the lower Appellate Court is con¬ 
firmed in other respects. The appellant will 
pay respondent’s costa. 


VEERA RAGHiVA 1TEN6AR V. VBLLAI MOOPPAI. 

MADRAS HIGH COURT. 

Sbco.nd Civil Appeal No. 401 op 1911. 

October 15, 1912. 

Present-. —Mr. Justice Snndara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
VEBRA RAGHAVA AIYANGAR and 

OTHEi^s—A ppellants 
versus 

VELuAI MOOPPAI and others — 

Respondent.?. 

scco»j(Z —Sm dl Cause suit—Suit for recovery 
of rent with incidental prayer for declaration of right. 

Where in a suit for the recovery of rent, there is a 
pr.'iyer for a declaration of right, but no separate 
Court-fee is paid therefor, such prayer should be 
treated as merely incidental to the prayer for rent. 

Such a suit is of Small Cause nature and no second 
appeal lies in the case. 

Secoud appeal Irjm the decree of the 
Court of the Subordinate Judge of Madura 
West, iu A, S. No. 679 of 1909, preferred 
against that of the Court of the District 
Munsif of Mana Madura, in O. S. No. 256 
of 1905. 

Mr. K. Bhishyam Atyxngar for Mr. S. 
Srinivasa Aiyangar. for the Appellants. 

Mr. Li. V. Krishnaswami Aiyir, for the 
Respondents. 

JUDGMENT.—The preliminary objection 
is taken that no secvond appeal lies in this 
case. We are of opinion that this contention 
should bs upheld. The suit was one merely 
for recovery of rent. Ir. is contended that 
the first prayer in the plaint is that the 
plaintiff's right to the melwaram of the land 
shouid be declared; but this can ha treated as 
only incidental to the prayer for tlie recovery 
of rent. The cause of action, as stated in 
piragraph 10 of the plaint, is merely the non¬ 
payment of rent. No separate Court-fee 
was paid for the declaration. There is 
absolutely nothing anywhere in the plaint to 
suggest that the prayer for declaration was 
treated as an independent one. The second 
appeal is dismissed with costs. 

Appeal dismissed. 


Decree modified. 
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BUPSROR t). QJkNBSH KARATAN D1K8B1T. 

BOMBAY HIGH COURT. 

Criminal AppEALa Nos. 168, 169, 199, 200 

AND 201 ov* 1912, 

August 25, 1912. 

Present: —Mr. Jastice Batchelor and 
Mr, Justice Rao. 

EMPEROR—PBOSEcarOB 

% BPSttS 

GANESH NARAYAN DIK3HIT— 

Accused. 

CrMUtiinJ Procedure Code {Act V oj 1S9S), s. 230 
Joint trial—Sams tranaaction—eonspiriinj to 
procure conviction of innocent persons—Several acts 
linJicd togetlter hy one design though done at intervals. 

Fire accused persons, A-, B., C., D. und E., finding 
that a robbery was committed and that casli and 
ornaments worth a very large sum were stoleii, aided 
and abetted each other hi inducing a 3 'oung man, P, 
whom they knew to bo entirely innocent of tlic offence, 
for the consideration of a bribe of Rs. 100 , falsely to 
confess to complicity in the crime, and to acquiesce in 
being prosecuted for it, the object being to share the 
loot with the real thieves. To this end, the accused 
wrongfully confined F-, fabrica ted false evidence in 
order to procure his conviction, knowingly instituted 
a false prosecution against him, and In that prosecu* 
tvon gave false evidence in order to secure his con¬ 
viction. 

All the five accused were jointly tried. A. was 
convicted of fabricating and giving false evidence to 
procure conviction of an offence, of wrongful coufinc- 
ment and cf causing criminal proceedings to be in¬ 
stituted against a person without just or lawful 
ground. B. was convicted of giving false evidence 
with intent to procure conviction of the same offence 
as A. intended. It was urged that the joint trial of 
A. and E. was illegal: 

Held, that the joint trial of A. and E. was not 
illegal inasmuch as 

(a) section 239, Criminal Procedure Code, was 
distinctly applicable and, in the circum¬ 
stances of the case, the joint trial was not 
only legal but was demanded in the interest 
of public time and public convenience} 

(b) there was one sustained and continuous plot 

for screening the real offenders in Ihe rob¬ 
bery and of exposing an innocejit man to a 
false charge with a view that the accused or 
some <•£ them might participate in the 
stolen property; to secure this end various 
means had to be adopted, one of the means, 
a niero incident in the whole transaction, 
being the giving of false evideiico in the 
prosecution of F .} 

(c) the accusation against all the accused was 

that they carried out a single scheme by 
BUCCOBsivc acts done at intervals, but there 
was comploto unity of project and the whole 
series of acta were so linked together by one 
motive and design as to coiiatituto one traus- 
action within the ineauiog of section 239. 

Emperor r. Datto Banmant Shahnpurlcar, 30 B. 49; 

7 Bom. L. R. 033} 2 Cr. h. J. '*78, followed. 


Kinj-Empjror v. Krishna Rao, 4 Bom. L. R. 53, dfs. 
litiguisiicd. 

Criminal appaaU from cjovicbiom and 
sentencds rec3rded by the Sessions Ja Jge of 
Sholapur. 

Messrs. H B. Karaniikar and P. B. 
Shingne, for Accused No. 1, 

Mr. P. B. ishingne, for Accused No. 2. 

Mr. J. R. Qharpure, for Accused No. 4. 

Mr. Binning (with him Mr. S. V, 
Bhnnilarkar), for Accused No. 5, 

Mr. L. A. Shah, Acting Government 

Pleader, for the Crown, 

JUDGMENT.—The five appellants before 
us, hereiaafter called the accused, were 
j )infcly tried before the learned Sessions 
Judge of Sholapur, and were cenviofcad by 
that Judge in agreement wiMi both assessors. 
At the material times to which the charges 
relate, the acojsed held the following 
characters : The first accused was the 
City Sub-Inspector of Police at Sholapur, 
Ihe second accused was a Police .lamadar 
and by caste a Kailcadi, the third accused 
was a Police Havaldar or Head Constable, 
the fourth accused was a money-lender of 
Sholapur, the fifth accused was the Police 
Patil of the village Patkul in the Madha 
Taluk.i of the Sholapur District. 

The accused No. 1 has been convicted of 
the offences : (a) of fabricating falsa evi¬ 
dence with intent to procure conviction 
of an offence punishable with imprisonraenfc 
for seven years ; (6) of wrongful confine¬ 
ment ; (c) of causing criminal proceedings 
to be’ instituted against a person without 
iust or lawful ground ; (d) of giving false 
evidence with intent to procure onviotion of 

an offence punishable with imprisonment for 
seven years. 

The second and third accused have been 
convicted r (a) of the abetment of fabrica¬ 
tion of false evidence with intent to 
procure conviction of av. offence punish¬ 
able with imprisonment for seven years { 
(6) of the abetment of wrongful confine¬ 
ment. 

The fourth accused has been ccnvicbed 5 
(a) of the abetment of the institution of 
criminal proceedings knowing that there 
was no just or lawful ground for such 
proceedings ; (6) of the abotmeub of wrongful 

couiiuement. 

The fifth accused has been coiivictod of 
the offence of giving false evidence with 
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intent to procure conviobioa of an offence 
punisbable with imprisonment for seven 
years. 

The facts and circumstances attending 
the alleged crimes are fully and Incldly 
stated at the beginning of the Sessions 
Judge’s exhaustive judgment. It is un¬ 
necessary, therefore, to recapitulate them. 
It will be enough to say that in substance 
the accusation is this : that a robbery 
having been committed at the house of one 
Paricharak, and property, namely, cash 
and ornaments worth about Rs. 60,000 
having been stolen from that house, the 
accused aided and abetted each other in induc¬ 
ing a young man, named Tukya Mang, whom 
they knew to be entirely innocent of the 
theft, for the consideration of a bribe of 
Rs. 100, falsely to confess to complicity in 
the crime, and to acquiesce in being 
prosecuted for it, the object being that 
the accused or some of them might share 
the loot with the real thieves ; that to 
this end the accused wrongfully confined 
Tukya ; fabricated false evidence in order 
to procure his conviction ; knowingly in¬ 
stituted a false prosecution against him, and 
in that prosecution gave false evidence in 
order to secure his conviction. 

According to the case for the Crown, the 
important dates in the whole series of 
transactions are as follows:—On the 29fch 
October 1911, the burglary took place at the 
house of Paricharak ; on the SOth October, 
Paricharak made his complaint to the Police ; 
on the 7th November, the first accused, who 
had previously been placed on special duty 
in connection with various thefts of which 
Kaikadis had been suspected, was appointed 
to investigate the burglary at Paricharak’s. 
He selected his own assistants for this 
purpose, and among the persons so select¬ 
ed were his subordinates the second and 
third accused. On the 22nd November, 
the first accused sends the second accused 
to Sholapur ; on the 23rd November, the 
fi.rst accused goes to the village Peour ^ 
on the 24fch November, we find the whole 
Police party at Patkul, the accused Nos. 1 and 
3 being joined there by the second accused 
and a man called Yadu, who was a Police 
agent or spy. On the 25fch November, the 
party proceed to the village of Sarola, 
where an interview is held with certain 
Kaikadis, who apparently were the real 
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authors of the burglary at Paricharak’s 
or were acting on behalf of the real 
authors. In the fields of this village Sarola 
on this day, these Kaikadis hand over to 
the first accused, in the presence of the 
second accnsed, and Yadu, certain property 
forming part of that stolen from Paricharak’s 
house. The property so handed over to 
the first accused consisted of a valuable 
bundle of ornaments and about Rs. 2,000 
in cash. This being received by the first 
accused, he and his assistant, the second 
accused, invite the Kaikadis to give up 
one of their own tribe for conviction, but 
this the Kaikadis refuse to do, though 
they promise to fee any person, presumably 
any innocent person, whom the Police 
could secure to undergo prosecution. That 
evening the first accused suggests to the 
second accnsed and Yada that the person 
to be victimised should be the lad Tukya, 
a Mang youth, who about this time was 
anxious to be put on the ‘Hazri' or roll-call, 
in order to ensure that the Police should 
regard him as a person of good character. 
This procedure appears to be usual among 
members of such castes as the Maugs. On 
the 27th November, the accused Nos. 1 and 2, 
with Yadu, return to the Sarola fields, 
where they receive from the Kaikadis a 
further sum of twenty-five sovereigns to be 
paid as indemnity to the person whom the 
Police accused should select for wrongful 
prosecution and conviction. 

On the 28th November, the second accused 
goes to Sholapur with Yadu, and on that 
day Yadu makes his first approaches to 
Eknath, who was the prospective father-in- 
law of the boy Tukya, and under whose 
protection and guardianship Tukya may 
be roughly stated to have been then living. 
These overtures were scouted by Eknath 
who refused to lend himself to the Police 
schemes. On the following day, the 29th 
November, the second accused resumed his 
negotiations, and in the end they resulted 
ou that day in a settlement. This settle¬ 
ment was mainly brought about through 
the intervention of the fourth accused, who 
was Eknath’s ‘Savkar,’ and the man to 
whom Eknath was looking for protection. 
The fourth accused, however, was won over 
by the second accnsed; and the fourth 
accused’s infiaence finally succeeded in cou- 
quering Ekuath’s and Takya*s powers of 
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resistanoe. The result was that the fourth 
accused was paid Rs. 100 whioh was to be 
handed over to Takya when Tukya should 
emerge from his wrongful imprisonment. 
That same evening, the 29bh November, 
the second accused and Yadu and Tukya 
leave Sholapur by train and go to Mohol, 
where they spend the night on the Station 
platform. On the 306h November, the second 
accused, Yadu and Tukya, travel through 
the villages of Pokhrapur and Adhegaon. 
At Adhegaon they are met by the first 
accused and his party, who had arrived 
on the preceding day. The first accused 
tutors or coaches Tukya in the role which 
has been allotted to him to play; and, 
that done, the party move on to the village 
of Patkul which they reach about 4 o'clock 
in the afternoon. 

The whole party then proceed to certain 
jungle or waste lands to the north of the 
yiUage. The Police accused go ahead, Yadu 
and Tnkya following. The ornaraents, which 
accused No. 1 had received from the 
Kaikadis in the fields of Sarola. were taken 
on by him to PatkuU and these ornaments 
were buried by the first three accused in 
the sandy bed of a river running through 
those waste lands of Patkul. Tha place 
of concealment was then pointed out to 
Tukya, who was further directed what he 
was to do. When these preparations were 
complete, the Patil of the village, i. e , the 
fi.fth accused and the Panch were called 
for out of the village. Before these people, 
Tukya digs up the buried ornaments, which 
he professes himself to have concealed, and 
confesses that he was one of the thieves 
who broke into Parioharak’s house. 

On the first of December, the party come 
back to Pandharpur, Tukya being in cus¬ 
tody and in charge of the first accused. 
At the first accused’s directions, the second 
accused takes Tukya round the town of 
Pandharpur and shows him the house of 
Paricharak and other topographical features 
with whioh it was essential for the accused’s 
scheme that Tukya should be more or less 
familiar. 

On the 2Qd December, Tukya is taken 
before the Magistrate, and there he makes 
the confession which be had been tutored to 
make, and which is Exhibit 19 in this case. 
That being done, the Police obtain a remand 
for foarteen days. 



On the 20th December, Paricharak, who 
throughout had been profoundly dissatisfied 
with tho first accuned’s investigations and 
their result, saw tho Police Inspector Metkar 
and complained to him about the first 
accused's inquiries, so far as they had then 
proceeded. 

On the fifth January, the accused Nos. 1 
and 5 were examined as witnesses before 
the Magistrate in the case against 
Tukya and gave evidence in favour of 
that prosecution. Ou the 6th January, 
Paricharak has an interview with the 
District Superintendent of Police, Mr. 
Kelly, and the interview was attended 
by the two informants, Bbavanl and Balvant, 
who were mainly responsible for inspiring 
Paricharak with doubt and suspicion as to 
the first accused’s investigations. The 
result of this interview was that Mr. Kelly 
was determined personally to probe matters 
to the bottom and that without any delay. 
On tho following day, the 7th January, 
Mr. Kelly accordingly in the presence of 
the inquiring Magistrate takas the state¬ 
ment of Tukya who was still in the lock¬ 
up. Thereafter Mr. Kelly proceeds straight 
to Sholapur where he examines all the 
available witnesses referred to in Takya’s 
statement. These examinations were largely 
completed on that very night. Those that 
could not be so completed were taken on 
the following day, the 8th January, when 
Mr. Kelly moves the Magistrate to enlarge 
Tukya on bail, and the Migistrate does 
so. Then Mr. Kelly goes to the village of 
Patkul following the same route which 
had been taken by the Police accused and 
Tukya. Oa the way, the Superintendent 
made close inquiries at tha villages whioh 
the Police party had passed through, 
notably Pokhrapur and Adhegaon, and in 
the presence of many of those villagers, 
Yadu and Tukya were carefully identified 
before Panches. Ou the 12bh January, the 
first three accused were arrested; oa the 
14th January Tukya was discharged, and 
an order was made by the Magistrate 
under section 476 of the Orimiual Procedure 
Code against these accused and others. 
The District Magistrate himself conducted 
the preliminary inquiry, and as a result 
committed these accused to take their trial 
before the Oourt of Session. 

As the learned Sessions Judge has ob« 
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served, the qaeations whicH really arise 
f jr answer are two: fifst, was Takya inno¬ 
cent of theolfence of house breaking and 
theft wltli which he was charged? and 
(i-condly. if so, did the accused knowm? 
him to be innoceat of the said o^eace 
conspire to fabricate false evidence cm- 
necting him with the crime, and to get 
him arrested and prosecuted? As we 
have noticed, the Judge and the Assessors 
were all agreed in answering these questions 
adversely to the accused. The learned 
Judge’s own juigment is eadlcient proof of 
the care and thoroughness with which he 
conducted this trial; and he in turn bears 
witness to the great care and attention 
which the assessors paid to the case. 

It appears to us desirable to consider the 
case first in its broalar aspects paying 
special regard to natural and ordiaa^'y 
probabilities consistent with the usual 
motives of human conduct. Judged by this 
test, the original story for the defence, 
the story, that is, that the aocusatiou 
against Takya was true, has very decidedly 
less claim to credit than the story for the 
Crown—apart from there being no evi¬ 
dence for the defence and much evidence 
for the Crown. For the prosecution case, 
though it discloses an odious conspiracy 
in which no Court should lightly boUeve, 
contains nothing unreasonable, nothiog in- 
CJDsisbent with the conduct which would 
be pursued by men who put avarice before 
honesty and fraud before duty; whereas the 
original story for the accused is in violation 
of ordinary probabilities at every tarn. For 
upon that story what are we askod to 
believe? We are asked to believe that 
Takya, on being seen by the Police party in 
the waste lands of Patkal, immediately ran 
away, was pursued and captured; that he 
forthwith mide & confession and showed 
some stolen ornaments buried near the particu¬ 
lar spot where he was seizod. Now the burglary 
was over a month old. The Police had 
no sort of clue or evidence against Takya. 
Takya was as well entitled as the accused 
themselves to be walking about these waste 
lauds of Patkal. There is no conceivable 
reason why he should have forced snspicion 
on himself by running away; no motive 
why he should confess; and if we concede 
that all this happened so, yet we must go 
further and suppose that Takya also 


[I9i2 

happened to have secreted the property jnst 
at this particular spot where the Police 
happened to come upon him, althongh this 
particular spot is in the lauds of Patkal and 
Takya is a permanent resident of Sholapnr, 
and has no sort of connection with Patkal, 
a village some forty miles away. Other 
circumstances in the confession also call 
for notice; among them the evidently in¬ 
spired parenthesis that Tukya’a associates 
in the crime were more robust than he, a 
simple-minded weak lad, a circumstance 
which would be of great importance to the 
Police if they inspired this confession bat 
which could be of no importance whatever 
to Takya. Then there is the inexplicable 
assertion that since the theft Takya had 
boen wandering idly about the jangle as if 
seeking arrest, though he lived and worked 
in Sholapur; the established falsehood that 
Takya was a resident of Nijiua in Moglai; 
the entirely casnal manner in which the 
other burglars happening to come across 
Takya as he was vaguely wandering in 
the lands of Sarola immediately recruited 
him, a useless and unne^del stranger, to 
join them in their crime; and I'xstly his 
complete ignorance of evea the caste of 
these sudden confederates, so that all he 
could say of them is that they were 
probably Mussalmans as two or three of 
them wore beards.” It is quite certain that 
whoever the gang of robbers were that 
pillaged Paricharak’s house their nambers 
were not recruited in this fashiou. In truth, 
the more we study this oonfessiou in the 
light of obvious facts and probabilities, 
and quite apart from the evidence for the 
prosecution, the plainer becomes the in¬ 
ference that it is a fiction and a stupid 
fiction. Indeed these circumstances are so 
unanswerable that in the Court below, the 
defence abandoned the theory that Takya 
was a real thief, and nothing has been 
beard of it here. But upon that footing 
what is left to the defence? Nothing bat 
a vague suggestion that tbs whole pro¬ 
secution may be the result of a conspiracy 
on the part of some undefined parsons 
who had a grudge, not only against the 
Police accused, bub against the Savkar of 
Sholapur, and the Police Pabil of Patkal. 

Postponing for a moment the considera¬ 
tion of this suggestion, let us examine 
the ovidouca, for it is upon the evidence 
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that the appall mast bs daoidaJ. As we 
have obaerved. the only evidenoj oallal is 
that for tha prosaoitijn. Kicjt, then, we 
have an overwhelminsf b)dy of eviJanoe 
whioh traeas the 890>nd aooased with Yada 
and Takya frjm Sh^lapir throa?’i Mahol 
and Pokhrapar ts Adhega^n and s> to 
Patkal. This jjarnsy is pfovad, njt only 
by Takya, bat by a Urga bady of anrelatei 
witnessaa wh> oama from varioas vilUyes, 
are wholly indapanlant of one anathar and 
of this case, and have not any interest to 
link them together; nor has any one of them 
any oaaae of grudge or malioa agiinst any 

one of these accused. 

One proposition is thus, we think, es¬ 
tablished beyond the reach of djubh and 
that is that, as Takya says, he was not 
ao 3 identally found wandering in the Patiul 
lands, but was desiguedly taken there by 
the Police accused. But the ornaments were 
inomtestably produced in these linds by 
Tukya. And the only possible theory to 
account for the presence of the ornaments 
in this place of their concealment is that, 
as Tukya and the witnesses say, they were 
taken there and buried there by the Police 


accused. . . 

This, in our judgment, is as certain as 

any proposition can be made certain by 
human evidence; and its onsequences. when 
fairly realised, set the whole case for the 
prosecution beyond suspicion, h or since 
we have the truth of Takya’s evilenco on 
these essential parts of the case thus de. 
raonstrated, there is no conceivable reason 
why we should not trust Tukya^ ah> m 
regard to the preceding events at a.iolipur; 
indeed that evidence, and that evidence 
alone, can accDunt for the presence of the 
whole party at Patkul and the travesty 
which was there played out. It was sag- 
crested by Mr. Karaudikar that Tukya 

should be regarded as an aecomphoe, 
but we think it would be an abun ot 
Unguaga to apply each a word to this ui- 
fortunate lad. an uaiatelhgenb youth of a 
depressed and despised caste, wh? was 
forced into reluctant and helpless submission 
bv the threats of the powerful accused 
Nos 1, 2 and 4. Tukya was no more an 

&c 3 omplioa in the accused’s pilt thin the 
• traveller who delivers up his purse a. the 
mouth of the highwayman^s Pistol 
j^ocomplice of the highwayman. Thw wib- 


neis, therafore, who was believed by the 
Judge and assessors who saw him, who is 
unshaken by a long and severe oroas-ex- 
arainatiin, and who U supported at peri- 
possible point by the ordinary probabilitip 
of the else, need^ no corroboration: he is 
entitled to credence on his own merits, 
and if the convictions bad proceeded on 
his sole testimony, we should have been 
prepared to affirm them. But, as we have 
noticed, that is far from being the case. 
Tukya, who is corroborated as to tha 
village’ incidents by the cloud of independ- 
ent witnesses from the villages, is corrobo¬ 
rated also as to the Sholapur incidents of 
23bh and 29tli November by his pros- 
pscblve father-in-law, Eknatb, with whom 
he was living, by Kknath’s wife, Pema, 
by hU former employers, Yithu Mali 
and Tukaram Maratha, and by Tnkaram s 
brother in-law, Marnti Daji. We are 
satisded that these witnesses are witnesses 

of truth. , 

The result is that, on the testimony Ol 

Tukya and the corroborating testimony of 
the witnesses from the villages »»nd from 
Sholapur, ro-inforced by the general con¬ 
siderations to whioh we have referred at 
the beginning of this judgment, we hpe 
tha whole case for the Crown established 
from the preliminary machinations in 
Sholapur down to Tukya’s extorted emfes- 

aion ofthe2od Dacemb^r. 

The above evidence is enough, aud more 
than enough, to justify the convictions of 
all the accused. We have, however, in 
addition, the evidence of the Polip 
spy and accomplice, Yaiu. He tells the 
sams story as the truthful witness Tukya; 
he is corroborated in all essentials by the 
same independent witnesses as well as by the 
diaries of the Police accused Njs. 1 and 2; 
his protracted cross-examlnatioa was wholly 
barren of any inference against him; and his 
original story was surprised out of him by the 
promptitude of the District Superinbenient 
of Police, Mr. Kelly, before he had motive or 
opportuaiby for invention. In these circum¬ 
stances. we accept Yadu’s deposition as truth¬ 
ful, and are prepared to act upon it. 

It remains to notice such arguments as 
seem to call for notice in respeob of each accusal 
who has appeared by Oounsel or Pleader. It 
must be said in limine that the only difficulty 
itt dealing with the defence Ues in asc^rbainv 
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ing- what precisely the defence is. The main 
arg’nment was addressed to us by the Honour¬ 
able Mr. Karandikar who appeared for accus¬ 
ed No. 1; bnt it was obvious throughout his 
address that he had no constructive or consist¬ 
ent defence to offer. The defence adopted 
after full consideration by his client, a man 
of experience and education, was that Tukya 
was in truth one of the Pandharpur thieves; 
that line of defence, however, which was 
abandoned by accused’s legal advisers before 
the Sessions Court, was also disavowed by 
Mr. Karandikar here. As we have shown, it 
is a wholly impossible defence. It thus 
devolved upon accused No. I’s Pleader to sub¬ 
mit another line of argument, and it is un¬ 
fortunate that one of the contentions suggest¬ 
ed by the learned Pleader is a contention 
which his client plainly repudiated before 
the Sessions Judge—we mean the contention 
that, Tukya being innocent, the first accused 
was imposed upon by the second accused. 
This suggestion, however, will not bear ex¬ 
amination for a moment. The second accus- 
ed, a mere Jamadar, was the direct subordi¬ 
nate of first accused, who had specially select¬ 
ed him as his assistant in these matters; the 
first accused was, not only formally or osten¬ 
sibly, but really iu charge of the whole in¬ 
vestigation, and, as his diaries show, was 
directing and superintending every step taken- 
nor could accused Nos. 2 and 3 adopt any 
measure of importance otherwise than by his 
orders. Also, as we have said, this particu¬ 
lar defence was in terms declined by first 
accused when it was suggested to him by the 
Sessions Judge; and, finally, it is wholly ir¬ 
reconcilable with the evidence of Tukya and 
ladu. 

Next, it was suggested that possibly the 
accused might themselves be the victims of a 
conspiracy. The suggestion was so nebulous 
and unsubstantial that, as we think Mr. 

Karandikar would acknowledge, he himself 

^und some difficulty iu putting it into words. 
Ut course, the accused were under no obliga- 
tiou to prove anything and they are entitled 
to advance any theory to which an air of plausi¬ 
bility can be given; but, if ifc 13 to pre¬ 
vail, even a theory in defence must bear some 

relation to established facts; ifc must not ha 

wholly in the air, but must, so to say, have a 
foot on the solid earth somewhere. These 
easy conditions the present theory wholly 
fails to satisfy. There ia no person living of 


whom ifc can he, or has been, suggested thafc 
he bears malice, nofc only against these Police 
accused, bufc simultaneously also against the 
wealthy Savkar of Sholapur and the Police 
Patil of the remote village Patkul. Nor is ifc 
possible to hold that accused No. 1 alone may 
be the victim of other people’s conspiracy. 
It is no light matter to trump up a false case 
against a Sub-Inspector of Police, and the 
half-hearted suggestion that some of his offi¬ 
cial superiors may have had an interest in 
doing so, entirely fails. Moreover, the whole 
genesis of the case for the Crown flitly nega¬ 
tives such a theory. Thafc case has its origin 
in the sudden and unforeseen action of Me. 
Kelly, who, after his interview with Parioha- 
rak and his informants on 6 fch January, im¬ 
mediately posted off to the lock-up and there, 
on the 7bh January, recorded Tukya’s state¬ 
ment in the presence of the Magistrate. 
Since the 2nd December, Tukya had been in 
the lock-up in the direct custody of the Police, 
and we observe that one member of the Police 
guard was accused No. 2’8 own brother. Ifc is 
certain that, during Tukya’s detention prior 
to Mr. Kelly’s interview with him, he was 
kept very safe from any infiuences, if any 
influences existed, which could possibly 
have hampered the first accused or his 
schemes. Thereafter, the case against 
accused was clinched by. the same activity. 
Tukya gave to Mr. Kelly the names 
of Yadu and the Sholapur witnesses, and Mr. 
Kelly hastened off to Sholapur where he ex¬ 
amined these witnesses that same night and 
the following day. All was done before any 
witness could be tampered with, and at .a 
time when no witness could have anticipated 
Mr. Kelly’s visit. The village witnesses 
were discovered with similar expedition, 
Mr. Kelly proceeding to Patkul along the 
exact route which the accused had followed 
from Sholapur. It is thus abundantly prov¬ 
ed that, as there was no motive or occasion 
for anybody to bring false accusations against 
the first or any other accused, so there was 
no time or chance or opportunity for any such 
concoction. 

In the case of the second accused, nothing 
thafc can be called a separate defence 
has been attempted. The evidence proves 
that he was throughout the main instrumenfe 
employed by first accused in this c^nspiraoy, 
and that the first accused coaid nofc have 
chosen a more willing or active confederf^to 
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ia the proaeoabioa of the common objeots of 

the orime. 

Aooased No 3, who was nob repreaenteo 
before us, waa with the aooueed Noa, 1 and 2 
aud Takya at Adhearaon before the party 
raoved on to Patknl, and, at Patkul, he assist¬ 
ed aooaaed Nos, 1 and 2 in burying the 
ornameats which Tukya waa to pretend to 
dieooTer. There can be no doubt of his guilt, 
andl the learned Sessions Judge has given 
due weight to the tact that he was probably 
acting more or less under the influence of 
his superiors, aoonsed Nos. 1 and 2. 

Mr. Gharpure for the 4th accused has, 
quite rightly, mainly restricted his argument 
to Ithe question of motive, contending that 
no sufficient reason has been shown why this 
man, a money-lender, should have joined in 
the first accused’s schemes. But even it 
this assumed absence of proved motive ware 
a fact, we should be compelled bo disallow 
the argument; and we should do so without 
hesitation, seeing that the guilt of this 
accused is abundantly proved by the witnesses 
whom we believe, namely, Tukya, 
Bkuath, Bai Pema and Tadu. It is clear 
that none of these persons has any motive 
in giving false evidence against this well-to- 
do Savkar, nor are they the kind of persons 
who would have the courage to incur his dis¬ 
pleasure. Indeed, as the evidence shows, it 
was to this man, as being his Savkar, that 
Eknath threatened to appeal when the second 
accused first tried to bully him into sacrificing 
Tukya. This danger was, however, at once 
removed by the second accused, who proceeded 
to win over the fourth accused, aud enlist his 
assistance in favour of the fraud; and it was 
this betrayal by the fourth accused, their 
only influential acquaintance, which finally re¬ 
duced Bkoabh and Tukya to helpless acquies- 
cenceintheconspirators’ plot. As'to the Savkar s 

motive, it does not appear to ua to be far to 
seek* apart from the possibility of a-shara m 
the unlawful profits, it was, no 
great thing for this accused to sbaud well 
with a Police Officer of the rank o! Sub- 
loapector, while in his view we thmk, it was 
a small thing that a boy of the Mang casta 
flhould be wrongly condemned to what he 
was led to believe would have been a fe'^ 
monthB’ imprisonment. Thus the question of 

accused No 4’s motive causes neither obsouri- 

ty nor difficulty, and upon the faith of the 
^itMsaea named we ijaaefc affirm his oonvictwD. 


In the case of the aoonsed No. 5, there 
is a preliminary point raised by his learned 
OouDsel,which we must deal with before we can 
come to the merits. The point is that objec¬ 
tion is taken on the ground that accused No. 5 
was charged and tried jointly with the 
accused No. 1, though one of the charges 
against the accused No. 1 was, like the charge 
against accused No. 5 himself, the charge of 
giving false evidence against Tukya. Prom 
this circumstance, it is urged that the joint 
trial of accused No. 5 with accused No. 1 
was illegal and for this argument reliance 
is placed upon the decision of this Bench in 
King-Etnperor v. Krishna Rao (1). We think 
that that case is on the facts immediately 
distinguishable from the case which is now 

before us. , 

So far as the facts in Krishna Raos case 

(1) are to be collected at all from the judg¬ 
ment, it would appear that the Court there 
had before it nothing more than this that 
two accused persons were severally charged 
with giving false evidence and were tried 
together. The offences, says the Bench, 
were distinct: there was no charge of mutual 
ftbetraeut or conspiracy such as under section 
239 might possibly have justified a joint 

trial. 

Here the facts are very different, for the 
case for the prosecution, and it is that 
which must ba looked at when we are con- 
sidering the propriety of the charges, was 
that there was one sustained aud oou- 
tinuous plot for the purpose of screeu- 
ing tho real offenders in this robbery, and of 
exposing Tukya, an innocent man, to a false 
charge with a view that the accused or 
some of them might participate in the 
stolen property. To secure this end various 
means had to ba resorted to. One of those 
means, and only one, a mere incident in the 
whole transaction, was the giving of false 
evidence in the prosecution of Tukya. 

It appears to us, therefore, that section 
233 of the Code is distinctly applicable, and 
that ill the circumstances of the case, the 
joint trial was neb only legal bat was de¬ 
manded in the interests of public time and 
public convenience. 

We may add that during the course of 
the hearing before the Sessions Judge. 

(1) 4 flom* b, 53^ 
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additional charges were framed against 
the fifth accused charging him with 
abetment of the other accused in 
respect of other offences committed in the 
course of this plot. The case in this respect 
resembles JUrnperor v. Datto Hanmant Shiha- 
piirkar (2), and here, as there, the accusation 
against all the accused persons is that they 
carried out a single scheme by successive 
acts done at intervals, but there was complete 
unity of project, and the whole series of acts 
were so linked together by one motive and 
design as to constitute one transaction within 
the meaning of section 239. This preli¬ 
minary objection must, therefore, be dis¬ 
allowed. 

Coming to the merits and applying the 
evidence whicli, for roiisous already given, 
we hold to be trustworthy, we cannot doubt 
the propriety of this accused No. 5’s convic¬ 
tion of having intentionally given false 
evidence before the first class Magistrate. 
It is true that the charge in this respect 
was not framed with all the precision desir¬ 
able, but Mr. Binning candidly admits that 
he can make no point of this since his client 
certainly had full notice of the particular 
part of his deposition which was impeached 
as false. And that is unquestionably the 
fact. The deposition in question is Exhibit 
4S, and in it this accused stated on solemn 
affirmation that he accompanied tlie first 
accused and the rest of the Police party 
on their first exodus from the village 
Patkul to the waste lands to the north; 
that there he saw Tukya running away; 
that he and others pursued and arrested 
Tukya; and that Tukya said he was 
a Mang from the Nizam’s Dominions and 
confessed tliat he had committed the robbery 
at Pandharpiirand had got the property. It 
is to be observed that in this original deposi¬ 
tion, there is nothing to suggest that the ac- 
cused No. 5 did not accompany the Police 
party from the village Patkul itself—indeed 
that is the plain implication in the deposition; 
but the main ground upon which the deposi* 

tion is now sought to be saved is, not that 

accused No. 5 was with the Police party when 
they started, but that after they had started 
and had been gone some minutes, a constable 
came and fetched thePatil, who then follow¬ 
ed the party to the waste land. It is plain 

(2) 30 B. 49; 7 Bom. L. R. 633; 2 Or. h. J. 678. 


that this rath&r fine distinction receives no 
countenance from the original deposition, bat 
appears to owe its origin to the ingenuity of 
Counsel seeking some means of harmonising 
the deposition with the accepted evidence. 
But the evidence is fatal to the suggested 
harmony, for on the evidence it is clear that 
the Patil did not accompany the Police party 
at any time on their excursion to the waste 
lands, but that he went there only afterwards 
when, after Tukya’s pretended capture, he on 
the first accused’s orders took out a Panch 
from Patkul. This is clear not only from the 
evidence of the accomplice Yadu and the 
witness Tukya, but also from the evidence of 
the witnesses Abaji Vinayak, Sakhya Hari, 
Shankar Hari, Chaudya Khandu and the two 
Panch men, Krishna and Shivlinga. These 
last two witnesses prove farther that when 
they and the Patil weut out at the Sub-In¬ 
spector’s summons, they lost their way to the 
particular spot where Tukya was in custody: 
there could have been no losing of the way if 
the Patil had only just returned from the 
spot after witnessing Tukya’a capture. 

There is nothing on the record to bear out 
the accused’s present attempted defence or to 
suggest that the witnesses should not be 
believed. We must, therefore, come to the 
conclusion that the Patil did nob accompany 
the Police party oa their excarslon which lei 
to the seizure of Tukya, and all thit part of 
his deposition, to which referauco has baeu 
made, was false in fact. Bat if it was false 
in fact, it was certainly false to the accused 
No. 5’a knoTvledga. He has been acquitted 
on the charge of complicity in the general 
conspiracy, and though the record coutaius 
matters of auspiciou against him even in this 
respect, we are willing to accept the Judge’s 
view as most in favour of the accused and 
hold that he was no party to the conspiracy 
prior to the 39oh of November. That, how¬ 
ever, has no bearing upon the charge upon 
which he has been convicted, and which, for 
the reasons given, has, in our opinion, been 
fully established against him. 

We have now explained the reasons for 
which, in our opinion, these convictions must 
all be affirmed. Our judgment has run to 
some length owing solely to the importance 
of the case, and not at all to the difficulty; 
for difficulty there was none. No case in 
our experience has been more convincingly 
established, Y^e need not waste words in 
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reprobation of this orims. Snob pera^n^ a? 
the aoonsed are nob to be afteoted by mare 

words of whatever severity; they are bo hi 

reached only by sharp pnuishnieab and the 
fear of punishmenb. The sentences imposed 
by the Sessions Jadge have been earefally 
considered by us, and havinj? regard to the 
obaraober of this crime, a wioked and coward¬ 
ly conspiracy against a defenceless lad, we 
are unwilling to reduce any one of the sen¬ 
tences by a single day. 

The convictions and sentences are, there¬ 
fore, confirmed, and these appeals are 
‘dismissed. 

In parting with thelcase, we desire to place 
on record our high sense of the admirable 
work of the District Superintendent of 
Police, Mr. Kelly. It is to this Officer’s de¬ 
tective ability, zeal and promptitude that 
the cause of justice is indebted for the ex¬ 
posure and punishment of this grave and 
carefully prepared conspiracy. A copy of 
these observations should be forwarded to 

Government for their information. 

Appeal dismUsed. 


ALLAHABAD HIGH COURT. 

OaiMtNAL Reperesce No. 476 op 1912. 

July 11, 1912. 

Tresenl '.—Sir George Kuox, Kt , Judge. 

JIWA— Applicant 
versus 

EMPEROR— Opposite Party. 

Vnifed Provinces Mnnicipaimea Act (J of 1900), a. 
147—Power of Municipal Board to have shop latoltUhj 
possessed vacated. 

A Municipal Board is not ompovvered to require 
a person to giro up his shop situate on land, nob 
belonging to Muuicipality, oE which ho is lawfully 
in possession. 

Criminal reference by the Sessions Judge 
of Saharanpur. 

FA.OTS appear from the following order 
of reference made by the Sessions Judge. 

ORDER OP REPERBNOE. 

In this case and Case No. 23, applications 
have been presented for the revision of an 
order of the Joiub Magistrate of Roorkee, 
convicting the applicant Jiwa Ram of an 
offence punishable under section 147 of the 
Municipalities Act aud fining him Rs. 10, 
and inflicting a farther flue of Rs. 3 per 
day until he oompUed with a certain order 
of the ManioipAl SoAtd of the Hardwar 


Union, auu an order of ths Dipaty Magis¬ 
trate of the R)Drk93 Sib'Divi.sion, fining 
him R». 25, for the same offence. The 
facta, so far as they appear from the record 
are, that, on the Slab of May 1911, the 
Municipal Beard passed a resolution, a copy 
of which is on the record of the case, tried 
by the Deputy Magistrate, to the following 
effect. L give the words in full as they 
are of importance : — 

Report Secretary Sahib dar hare dukanat 
hi jo pi'ilform par namauzun malu nhote hain 
parhi gat, tajviz hui li qawaid dar hare 
mumaneit karne kholne dukanat platform he 
kinare par bunai jawen. 

No rules, so far as the record in either 
case goes, were framed on this resolution, 
but apparently the resolution itself was 
taken as a rule. As a result of this 
resolution, the shopkeeprs occupying shops 
along the platform or esplanade fronting 
the Gauges were required to clear out. 
At least it is obvious from the circumstances 
of the case and the judgment of the Joint 
Magistrate that this was what they were 
required to do. I mention this because in 
the course of arguments before me, the 
learned Government Pleader attempted to 
show that all that was required was that 
the side of the shop fronting the esplanade 
should be closed. This, however. is 

obviously nob the case. The wording of 
the resolution shows this, and Mr. Hobart’s 
judgment clearly shows what the present 
applicant was punished for, was nob 
vacatiug his shop. A notice in pursuance 
of resolution of the 31st of May 1911, was 
issued on the 14th of February 1912. All 
the other shop-keepers, except the applicant, 
obeyed the notice and cleared out. In 
respect of the shop in question, the applicant 
is a tenant of the Rani of Landhaura. 
She apparently was willing that he should 
give up the shop aud was prepared ^ to 
remit the rent due for the remaining period 
of his lease. He, however, as 1 have 
already said, declined to obey, with the 
result that a prosecution was launched 
agaiuflt him and he was convicted and 
fined by the Joint Magistrate on the 16bh 
of March 1912. In spite of this, he still 
remained recalcitrant and a second proseoa- 
tion was launched as a result of which he 
was convicted by the Deputy Magistrate 
04 the 3rd of May. The grounds on which 
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the appUcaufc came to this Goart in, 
revision are not tenable. The main qaesfcion 
that is raised, is the lack of n^tioo as 
repaired by law. It is also urged thao the 
applicant had not been given another shop in 
exchange and that for that reason, he was 
not cDinpeUed to obey the order. This 
second ground obviously cannot be relied 
on. As regards the first, even if it be 
allowed that safficient notice was not given 
to the applicant on the first occasion, there 
is no doubt that he had ample notice 
before the second prosecution. In fact it 
ia proved that the Municipal Secretary 
himself went and served the notice. In 
arguments before me, the application was 
supported on totally different grounds. By 
these arguments, the validity of the whole 
transaction was challenged. Befere con¬ 
sidering this question, I may clear the 
ground by saying that it is an admitted 
fact that the land and the shop in question 
are not the property of the Municipality. 
The question then arises as to the right of 
the Municipality to require the applicant 
to vacate the shop. I have searched through 
the Municipal Act and can find no section 
under which a Municipal authority is 
empowered to require a person to give up 
his shop situate on land, not belonging to 
Municipality, of which he is lawfully in 
possession. I have examined the rules of 
the Hardwar Union and t can find no rule 
which would justify such an action by the 
Municipality, and lastly, even supposing 
it was in the power of the Municipality 
to make rules such as those foreshadowed 
by the resolution of the 31st of May, these 
rules would not come into effect until 
they had been published in the Gazette and 
confirmed by the Local Government as laid 
down in section 133 (2) of the Municipalities 
Act. Therefore, it appears to me that the 
whole action of the Municipality in this 
matter has been ultra vires, and, therefore, 
the applicant has not disobeyed any lawful 
direction given by the Board. It was 
suggested in arguments by the learned 
Government Pleader that the real object 
is to prevent the applicant and the other 
shop-keepers, who had shops near him, from 
encroaching on the esplanade, which is 
admittedly Municipal property. The 
Municipality has ample powers to prevent 
this. It is not for an epcroachinent that 


the applicant has been ocnvioted and 
punished. I accordingly am of opinion 
that the convictions and sentences in these 
two cases should be set aside, and I ac¬ 
cordingly report them under section 433 of 
the Criminal Procedure Code for the orders 
of the Honourable High Court. 

JUDGMENT.—This case has been pro¬ 
perly reported by the Sessions Court of 
Saharanpur. The order passed under section 
147 of Local Act I of 1900 is illegal. It 
ia set aside. The fine or any portion of it, 
if paid, will be refunded. 

Reference accepted. 


BOMBAY HIGH COURT. 

Obimin-vi. RsPEBS^rce No. 62 op 1912. 
August 29, 1912, 

Present: —Mr. Justice Batchelor and 
Mr Justice Rao. 

EMPEROR—pROSEOuroR 

versus 

TNTYA SALABATKHAN—Accosbd. 

Criminal Procedure Code (Azt V of 1898^, sa, 337 
(3), 209, 215, 437— Pardon — Approver—Discharge of 
co-accused by Magistrate—Pardon withdrawn—Approver 
committed to Sessions—Poiver of High Court to 
direct further inquiry against discharged accused^ 
Joint trial of approver and discharged persons — Quash- 
ing of commitment. 

Five persons ivoro originally sent up for trial on 
a charge of dacoity. At the beginning of the 
Magisterial inquiry, conditional pardon was granted 
to one of the accused and the case proceeded 
against tlie remaining four acousod. When the 
approver was examined as witness, he denied all 
knowledge of the dacoity and in the absence of 
material evidenco against the four aoonsed, they 
wore discharged by the Magistrate under section 
203, Criminal Procedure Code. Subsequently, the 
pardon tendered to the approver was withdrawn and 
he was committed for dacoity to the Court of 
Session. 

The material piece of evidence against the approver 
was his confessional statement incriminating both 
himself and the other accused. The Sessions Judge 
referred the case to the High Court for qnasbing 
the commitment of the approver and for an order 
directing ro-trial of the discharged accused along with 
the approver: 

Reid, fl) that the High Court had power, under 
section 437, Criminal Procedure Code, to direct that 
farther inquiry should bo held in the case of the 
discharged accused and that if that inquiry ended 
in the framing of the charge, the said accused 
should be committed to the Qoort of Sessionj 
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(3) that the provisions of aub-scction 3 of soc- 
tloa 337, Oriiuinal Prooodaro Code, woro fully 
carried out when they woro appUoablo, nainoly, 
durinjc the pomloiioy of tho Masistoriul proooodiiij?i, 
and they did nob oonatituto uuy bivr u,i?ain3b tlio 
High Ooiirb ’3 ordoring that, if tho iutpiiry ii;^alusb 
the disohavRod porsoiu ou^lod in a oomoilbiiionb, 
they should bo oominittod to bo tried jointly wit h tho 

approver} 

(3) that oven if tho comiuitmoiit of tho approver 
were nob quashed, tlio High Court could order tho 
ioint trial of tho diaohargod aoousod with tho 
approver by dirooting tliab tho trial of tho approver 
should be delayed till tl»G Magiabrato passed his 
final orders in tho caso of tho disohargod acousod. 

Sub.section 3 of soobion 337 coutoniplabcs only a 
oase where there has boon a oommibmenb made by 
the Magistrate to the Court of Session or tho 
High Court. It omits to cousidor tho caso wlioro 
the Magistrabo Uimsolf on hi-t own responsibility 
discharges tho accused poison. Tlio meaning of 
the sub-section is that tho approver shall nob bo 
set at large until tho judicial proceedings ponding 
against tho acouseil are tiaishod. Is is imiuaborial 
whether tho prooeodiags are fiuished by a Magis¬ 
terial order of discharge before a trial or by a 
Jiid*^e*s order of acquittal after trial. In the c.iso 
of the Magisterial discharge, the sub-aaction would 
be satisfied if the approver wore detained ui 
custody or on bail until tho order of discharge 
was made, and the provisions of the sub-soctioa 
would be inapplicable to any prooasdiags liold 
thereafter. 

Oritainal Reference made by the Sassione 

Judge of Khandesh. 

Mr, M. V. Bhat, for the Accused. 

Mr. L. A, Shah, Acting Government 

Pleader, for the Crown. 

JUDGMENT.—This is a Reference made 
by the learned Sessions Judge of Kliandesli 
in the following circumstances. Five persons 
were originally sent up for trial before the 
first class Magistrate, West Khandesh, on a 
charge of dacoity under section 397, Indian 
Penal Code. At the beginning of the Magis¬ 
terial inquiry, pardon was granted to one of 
the accused, named lutya, whom we will 
hereafter refer to as the “approver and the 
case proceeded agaiusfc the remaining four 
accused. The case, however, never went 
beyond the Magistrate’s Court, for in that 
Court the approver, examined as a witness, 
denied all knowledge of the alleged dacoity, 
and in the absence of material evidenos 
against the four accused, they were discharg¬ 
ed by the Magistrate under section 209 of tbs 
Criminal Procedure Code. After that was 
done, the pardon which had been tendered to 
the approver was withdrawn. Tho case 
against him in regard to the dacoity was pro¬ 
ceeded with under section 339 of the Criminal 


Procedure Code, and it has ended in hU 
being committed for trial to the Court of 
Session. 

The learned Sessions Judge points out that 
the result of these proceedings, if they are to 
terminate where they now stand, is that the 
four accused persons, who were discharged, 
will escape ever having been tried upon ons 
material piece of evidence which was not laid 
before tho Magistrate, but which could ba laid 
before the ('oart, if the discharged accused 
are ordered t) be re-tried along with tbs 
approver. This pieos of evidence is a cen* 
fession which was made by the approver, and 
which is said to incriminate both himself ani 
the other accused. 

The question which wo have to answer is, 
whether we have power to direct that the 
accused parsons, who were discharged, shall 
ba subjeebei to a re-trial jointly with the 
approver. We are of opinion that that ques¬ 
tion must be answered in the affirmative. It 
is clear that, under section 437 of the Crimi¬ 
nal Procedure Code, in the case of any aocus- 
ed person who has been discharged, we have 
power to direct farther inquiry. We have 
also power to direct, if that inquiry should 
end in the framing of a charge, that the 
accused person be committed for trial to a 
particular Court. Prima facie, therefore, we 
have power to order in the cuse of these 
accused persons, who were discharged, that 
there shall bo a fresh inquiry, and if that 
inquiry ends in the framing of a charge, the 
four accused persons shall be committed to 
the Court of Session in Khandesh. 

It is said, however, that under section 337 
of the Criminal Proceiura Code, aub-seotion 
3 , we have no power to direct that the trial 
of the four accused persons should be joint 
with that of the approver. But we are un¬ 
able to accept the argument. It la clear that 
Bub'Seotion 3 of section 337 contemplates only 
a case where there has been a commitment 
made by the Magistrate to the Court of 
Session or the High Oourb, It omits to 
consider the case now before us, that is to say, 
the case where the Magistrate himself on his 
own respoasiblUty discharges the accused 
person. It seems to us, however, manifest 
that the meaning of sub-section 3 is merely 
this: that the approver shall not be set at 
large until the judicial proceedinga pandlng 
agdlnst the acousei are daished. It is, W9 
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think, for tha of the i n- 

miterial whether the prooeeiia?? ara fiaishel 
hy a ACa^Isfcerial order of disoharga before 

trial or by a Jad^e’s order of aejaittal affcar 

trial. Iq the ciseof the Majistarial disehar^o, 
the sab-section would, we think, be satisfied 
if the approver were detained in custody oron 
bail until the order of discharge was mad?. 

Now, in the cass before us, thsse reiaira- 
meats of sub section 3 have boea satisfijJ. 
The inquiry has proceeded to its lawful 
end. Durlug that iuriuiry, the approver was 
examined ai a witness, as required by sub¬ 
section 2 of the section; the approver was 
detained in custody or bail until the enl of 
the proceeding*; and the Magisterial inquiry 
terminated by the Miqistrate’s order die- 
charging these accused persons. Whsn that 
order was made, it seems to us that the pro¬ 
visions of sub-section 3 were spent, ani are 
inapplicable to any proceeding? hell there¬ 
after. 

The present position of allies i? that the 
approver is under an order of com nltmeut ia 
the Court of Session, and that the four 
accused persons are discharged. Seeing that 
the provisions of sub-section 3 were fully 
carried out at the time when they were applic¬ 
able, namely, daring the pendency of the 
Magisterial proceedings, we are of opinion 
that they do not now constitute any bar 
against our ordering that, if the inquiry 
against the discharged persons ends in a 
commitment, they be committed to bo tried 
iointly with the approver. We do nob discuss 

the various cases, notably, Q E u^rsij v. 

Bhiu (0, to which reference was made in 
argument, because none of these cases appears 
to us to have any direct bearing upou the 
state of facts now before us. 

The next point taken was that this Court 
has uo power to set aside the commitment of 
the approver, as the Sessions Judge ia his 
reference asks us to do. Under section 2l5 of 
the Criminal Procedure Code, a commitment 
once made can be quashed by this Court upon 
a point of law only ; and there is some diffi¬ 
culty in holding that the point now under con- 
aideration isapoint of law. Without deciding 
that question, however, it appears to us that 
we can attain the object aimed at by another 
means. As we have said, it will be enough 
for US to direct that the District Magistrate, 

(1) 23 B. 493. 


eithsr hiniolf, or by a oupotsut MvgUtrits 
wh)m hs may depute, d) hold a fresh inquiry 
in the caso of the four accused persons; to 
direct farther that if upon that inquiry the 
Magistrate is of opinion that a charge shouH 
bo framed, he shall frame a charge commit¬ 
ting these accused persons for trial to the 
Court of Session; that in that case, the trial 
of these four accused persons shall he held 
jointly with Ihe trial of the approver already 
committed; and that in order that no prac¬ 
tical ditfiouUy be created by these directions, 
the trial of the approver before the Court of 
Session be delayed until the Magistrate has 
passed his fisal order in the inquiry into the 
case of the four accused persons. 

Order accordingly^ 


ALCiiflABAD Hiati OOUaT. 
Crihisal Rsyxsi on PeriTiON No. 497 op 1912 

July 31, 1912. 

T'resin.t :—Mr. Justice Tudball. 

JAG DAM BA PRASAD and othsls— 

Applicants 

versus 

EMPEROR— Opposite Pabtt. 

Criminal Procedure Code {Act V of 1893), s. 107-“ 
Sec'irit'j to keep psjce — Procedure. 

A llngistralp, in onlering a person to furnish so- 
citrity to keep the peace, must follow (lie directions 
laid down in Chapter VJlf of the Code of Criminal 
Procedure and give the person bound over an oppor¬ 
tunity to show causa. 

Criminal revision against au order of the 
OSciating District Magistrate of Pilibhit. 

Mr. Satyx Chandra Mukerji^ for the Appli¬ 
cants. 

Mr. P. Malcomson, Assistant Goveroment 
Aieocate, for the Orowa. 

JUDGMENT.—This application in revi¬ 
sion arises out of peculiar circnmstances. It 
appears that in the absence of the District 
Magistrate of Pilibhit, a Police report, which 
is nob to be found on the record, was sub¬ 
mitted to a Magistrate of the first class who 
was then in charge. On the basis of that 
report, the MigUtrate, on the 3rd of Jane, 
which was a holiday, sent for certain persons 
aud simply ordered them to give security to 
keep ihe peace up to the 7dh of Jane. It 
appears that there was some meeting or 
other connected with the Arya Simaj, 
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and nocorditiffly the Mafjistrate was afraid 
that it might end in a brenoh of the peace. 
He accordingly passed the aforesaid order. 
The period for which the order was given 
has expired. The matter, therefore, does 
not call for interference by this Court. Bab 
it is necessary to point out that the Magis¬ 
trate's action was quite illegal and improper 
in that he has ignored completely all the 
directions which have been Kid down in 
Chapter VtU of the Code of Criminal Pro- 
cedure in respect of security for keeping the 
peace. The per.sons who were bound over 
had nob oven been given an opportunity o 
showing cause, and none of the procedure 
laid down in Chapter VIU was followed. 
If the order had covered a larger period and 
if it had been still in force, it might then 
have been necessary to set it aside. As, 
however, nothing has happened and t le 
period has expired, there is no necessiy 
for interference by this Court. Bat t e 
record be returned. 

Record rv»^Mrneii. 


BOMBAY HIGH COURT. 

Cbimisal Application for Revision No. 25- 

OF 1912. 

September 27, 1912. 

—Mr. Justice Batchelor and 
Mr. Justice Rao. 

In re ARDE3HIR KAVASJI KARANJA- 

VALB A—Accused. 

Criminal Procedure Code (Art V of 1898), ss. 19o, 
4:Zn~Revi8ion-“Inferior criminal Court 
gistrar—Sanction to prosecute granted hy District Rc- 
aistrar-Bigh Court's power to interfere. , 

^ rDisbrict Registrar is not an inCer.or Cnmma 
Court within the meaning of section 43o, Criminal 

^^Que^ZEmpitt's y. Tulja, 12 B. ^6* 

under section 43.5, Criminal fJKo- 

iaterfere with an order passed by a 

K^tor granting sanction for the prosecution of a 

porfiou for aa offenco. 

Mr. T. H. De 82 i, for the Accused. 

Mr. If. A. Shah, Acting Government Pleader, 


for the Grown, 

JUDGMENT.—The applicant before us 
was on the 24th of May last, sammoned to 
attend on theSbh of June following before the 
jSiib*Registrar in connection with the proposed 


registration of an agreement which had been 
entered into between the applicant and one 
Ditishaji. The applicant did not attend, and 
the agreement was registered as against 
l^inshaji only. On the :ird of July, Dinshaji 
appealed bo the District Registrar praying 
that the agreement should be registered as 
against the applicant also. On the llth of 
July, the District Registrar issued a summons 
to the applicant to attend on the 19ch of 
July, at 11 o’clock in the morning. The 
applicant did not so attend; bub learning 
later in the dsy that the District Registrar 
had, ill consequence of his absence, made an 
order against him at about 3-30 or 4 o clock 
in the afternoon, he sought to see the District 
Registrar. It would appear that the Dtsbriefc 
Registrar saw him, but declined to modify 
the order already made. That order ivas an 
order passed apparently under section 195, 
Criminal Procedure Code, and directed the 
applicant’s prosecution under section 174, 

Indian Penal Code. . . . , 

The present application is, in ^ the words 

adopted by the applicant, this: “He prays 

that your Lordships will be pleased to send 
for the record and proceedings and reverse 

the order directing prosecution." The only 

question, therefore, we have to decide is 
whether we should reverse that order or not. 
It is urged by Government Pleader that we 
have no jurisdiction or authority to interfere 
with the order, whatever our views might be 
concerning it upon its merits, and we are of 
opinion that that contention mast prevail. 
The application is made under section 435, 

Criminal Procedure Code, which defines our 
reviaional power. That section enables us to 
call for and examine the record of any pro¬ 
ceeding before any inferior Criminal Court 
Bituate within the local limits of our juriadic- 

tioo. 

Ground No. 4 of the grounds taken in the 
petitioner’s own application recites that 
“ neither the Sub-RegUtrarnor the Registrar 
is a Court." That, therefore, is the view which 
the petitioner himself has adopted upon this 
subject. VVe are of opinion that as it happens 
the view is correct. We think that the 
District Registrar is not within the meaning 
of section 435 an inferior Criminal Court 
and we may refer to Queen-Empress v. Tulja 
(1) in support of our opinion. If that is so, 

(1) 12 B. 30. 
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then it is clear that under section 435, Orimi* 
nal Procedure Code, the application does not 
lie and we have no authority to interfere with 
the action which the District Registrar has 
taken. That beicg so, we must reject this 
application and decline to express any opinion 
one way or the other with regard to the merits 
of it. 

Appliciiion rejected. 


CALCUTTA HIGH COURT. 

Civil Reperencr No. 12 op lyi2. 

December 2, 1912. 

Prei'eni; —Sir Cecil Brett, Kt., Judge, and 
Mr. Justice Richardson. 

In the matter of PURNA CHANDRA 
CHATTERJEE, Mdktear. 

Legal Pnictitionc,-.^ Act {Xrill of 1879), s^. 13,14 
—Grossly improper coHitucf—iliiktoar adding his own 
name to list of Muktears nt vakalatnamab atrciiicst 
of person representing c.ticufant of vakUatnamali — 
Of improper motlvc^Apology hg Mukhtear. 

A Muktear atldetl to the names, that were given 
in a vakalatnumuh, lus o.vu name, and also alt'^rod 
certain words in the body of the vak tlafnamah at 
the request of the person who appeared to represent’the 
individual who had executed tlie vakalatnamah with¬ 
out any improper motive. Ue pointed out to that 
ludividual, who came to engage him to file a criminal 
appeal, that he could not do it unless the vakalafnamah 
contained his name, and thereupon at the request 
of this person he added his name- 

Ifeld, that although the Zfukhfear was wron-^ in 
making the alteration in the vakalatnamah, yet in 
doing so, he was not actuated by any improper 
motive which would constitute grossly improper 
conduct under the Legal Practitioners Act, and that 
therefore, there was no reason for passing any order 
under section 14 of the Act, J 

The J/ak/ifear in an apology c.xpressed his regret 
for what ho had done: o 

Held, that the apology might be accepted. 

Reference by the District Magistrate of 
Murshidabad, through the Sessions Judge 
of Murshidabai. under the Legal Practi- 
tionera Act. The reference was as follows; — 

IREFERENOE BY THE MAGISTRATE. 


One Dmesh Ghosh, while in Janglpur Sub- 
Jail, duly executed a vahalatnamah on the 1 Uh 

June empowering six Vakils to conduct his 
appeal. 

Oq the 13th June, Baba Puma Chandra 
Chatterji together with another Mukhtear, 
without the knowledge of those six Vakils, and 


without Umesh Ghosh’s authority, altered such 
vikalutnamah, changingtfae words‘VakiT, and 
vakalatn'imah'' into'Pleader’and ^pleadernamaJd 
and added his own name and that of four 
other Mukhiears to such Vakils* names and 
endorsed the word 'accepted’ on such paper 
and signed such acceptanc3. 

On the same day, he presented an appeal 
petition to me with such 'power’ attached, 
intending me to believe that Umesh 
Ghosh bad duly empowered him to ondact 
the appeal. 

Such conduct is such as is contemplat¬ 
ed in clause (5) or (/) of section 13 Lsgal 
Practitioners Act. 

While I have endeavoured to discuss im¬ 
partially the relative seriousness of the 
Mukhtsar's conduct, I have forborne at the 
end from giving any more definite opinion 
than that he should be suspended or dis¬ 
missed, because on the last day, a Barrister 
from Calcutta deliberately contended that I 
had for personal vindictiveness instituted 
these proceedings. I find the charge against 
the Mukhtear is proved. I beg to request that 
the High Court will be pleased to pass such 
orders as it may think fib. 

Mr. Pugh, Counsel, Babas Nil MadhahBose 
and Tarakeswar Pal Chowdhury, for the 
Mukhtear. 

Babu Ram Charan Mitra, Sonior Govern¬ 
ment Pleader, for the Government. 

JUDGMENT.—This Reference has been 
made to the Court under section 14 of the 
Legal Practitioners Act by the District Ma¬ 
gistrate of Berhampur through the Sessions 
Judge of that District against one Farna 
Chandra Chatterji, a Mukhtear oi that District. 
The District Magistrate, in a proceeding, 
attached to his letter making the Reference, 
has come to the conclusion that Puma 
Chandra Chatterji is guilty of grossly im¬ 
proper conduct in his professional capacity 
OQ the following facts:—It appears that one 
Umesh Chandra Ghosh had been convicted 
and sentenced by one of the Criminal Courts 
at Jangipur in the District of Murshidabad. 
He wished to appeal and his maternal 
uncle took to him in the District Jail a 
written vakalatnamdh for the purpose of ©n- 
gaging certain Pleaders to conduct the 
appeal. This vahalatnamah was executed by 
the prisoner affixing his mark in the pre¬ 
sence of one of the Jail officers and was 
handed over to his maternal auole. This 
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person appears to have undertaken to ar¬ 
range for ooiiduobing the appeal before the 
District Magistrate. The uncle's name is 
Qopal Ohandra Ghosh. He appears to have 
come to Barhampur and from his affidavit it 
appears that he went to Puma Chandra 
Ohatterji, the Mukhtia)\ whose oondacb is the 
subject of reference. The Mukhtaar took in¬ 
structions from him but informed him that 
he could nob appear to argue the appeal as 
his name was not included in the vikalat- 
njmah. Afterwards iu aoeordauce with the 
request of Gopal Ohaudra Gliosh, he added to 
the names, that were given in the vakalut- 
namah^ his own name and the names of other 
Mukhtears and also altered certain words in 
the body of the vaknlatnamah. The appeal 
was finally argued and the appellant was 
acquitted. Afterwards, proceedings were 
taken against Puma Chandra Chatterji by 
the District Magistrate under the Lagal 
Practitioners Act. But from the papers that 
have been submitted to uSj it is not very 
clear how these proceedings were originated. 

It would, however, appear that the attention 
of the District Magistrate was directed to the 
vakalatmmah and that he asked for some 
explanations from Purna Chandra Ohatterji. 
At the same time, it appears from the exami¬ 
nation of Puma Chandra Chatterji, as re¬ 
corded by the District Magistrate, that he 
was told that he was not obliged to explain 
how the alteration took, place. In conse¬ 
quence, Puma Cnandra Chatterji at the time 
said nothing about it. The proceedings 
under the Act appear then to have been 
taken by the District Magistrate. The Dis¬ 
trict Magistrate, in making the reference to 
this Court, has held that the conduct of 
Puma Ohandra Ohatterji was grossly im¬ 
proper, because he made the alteration in the 
vakalatmmah and because those alterations 
were not authorised by the person who 
executed the vakalatnamah. In the defence 
of Puma Chandra Ohatterji before us, it has 
been argued by the learned Counsel that 
although the alteration was admittedly made 
by Purna Ohandra Chatterji, it was not made 
with any improper motive so as to amount 
to grossly improper conduct within the 
meaning of section 14 of the Act. We have 
been referred to the affidavit sworn by the 
uncle of the accused who was the person who 
went to Purna Ohandra Ohatterji in order 
to iustruot him to conduct the appeal and 


from that it would appear that the addition 
of names and the alteration were made by 
Purna Chandra Chatterji in the takalatnamah 
at the request of the person. It seems that 
he pointed out (o him that he could not 
appear to argue the appeal unless the 
vakalitnumah contained his name and that 
thereupon at the request of this person, 
Purna Chandra Chatterji added the names 
to the vakalatnamah. The question is whe¬ 
ther in such circumstances, the conduct of 
Purna Chandra Ohatterji is such as to call 
for punishment under the provisions of sec¬ 
tion 14 of the Legal Practitioners Act or in 
fact to amount to grossly improper conduct 
as contemplated by that section. We are 
of opinion that on the facts stated, it can 
hardly be held that the conduct attributed 
to Purna Chandra Ohatterji amounted to 
grossly improper cooduot. No doubt, he was 
wrong in making the alteration in the 
vikalatnamah. But, as it appears from the 
facta stated bafore us that the alteration was 
made at the request of the person who ap¬ 
peared to represent the individual who had 
executed the v ikulatnamah, we think that it 
cannot be said that in making the alteration 
Purna Ohandra Chatterji was actuated by 
any improper motive which would constitute 
under the provisions of the section grossly 
improper conducfc- 

We may observe that there appears at the 
time when these proceedings were instituted 
to have been some friction between the 
Disf-riob Magistrate and the members of the 
Muktear’s Association at Berbampnr and in 
connection with that and with the present 
case, an apology was made by Purna Chandra 
Chatterji to the District Magistrate. In that 
apology, Purna Chandra Chatterji expressed 
bis regret for what he had done in con¬ 
nection with the vakalatnamah. In the 
circumstances, we think that, though the 
conduct of Purna Chandra Chatterji was 
certainly improper in making the alteration 
in the vakalatnamiih, the apology may be 
accepted. 

We, therefore, see no reason on this Refer¬ 
ence to pass any order under section 14 of 
the Legal Practitioners Act against Purna 
Chandra Chatterji, holding as we do that 
the conduct which formed the snbject of the 
reference is not such as to bring him within 
the purview of that section of the Act. 
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BOMBAY HIGFI COCRT. 

CKiMiiuLi Appi^ic-vrnM i<‘0 i llsviiiox No. 299 

OF 1912. 

September 1^7, 1912. 

PrcseJit; —Mr. Justice Batchelor and 
Mr. Justice Rao. 

In re KRSHAV NARAYAN MANOLKAR 

—Applicant. 

Criini.oil rroc.vhirc Co'h- (Art Vof\%'dV, ^''••*76 
— m-cucc fommitted h'j i>i'r.ion not pirtu or witnc^:i 
'\.a!iC~Jifi!^dirtion to order pro^tecnfion—Staij oj 
criiniml j^roceeding^—rendcncii of civil appeal. 

It is not uoccssijvy uu-ler section 476, CntiimAl 
PiocccUire Cotle, tliat t!>e person procceiled against 
should he a party or a witness in tho proceedings 
before the Court ordering liis pro.sccution. All 
that is required in that such an offence, as is 
thcjc referred to, should be either committed 
before tlio Court or brought under its notice in 
the course of judicial procceding.s. 

Tl»o mere peudoucy of a civil appeal is not iu 
i'seU surticient ground for staying criminal 
proceedings, under section 4-7(5, Criminal Troceduro 

Code. . - 

[n r> Vcvji Vulad lihavuni, IS U. 581, followed. 


FACTS.—In an application for Probate of 
a Will by a minoi’s guardian, it was found 
that the Will was a forgery. The appli¬ 
cant was an executor of the Will but he 
did not appear in the case as a party or 
iL witness. The Court ordered applicant’s 
prosecution under section 476, Criminal Pro¬ 
cedure Code, for forgery. 

Mr. Campbell (with him Mr. K. H. Kelkar), 
for the Applicant. 

Mr. L. A. Shah, Acting Government 
Pleader, for the Crown. 


JUDGMENT.—Three points have been 
taken by the learned Counsel who appeared 
to support this application in revision. The 
first i*s, that the Court below had no jurisdic¬ 
tion in the case, inasmuch as the present 
applicant was not a party or a witness in 
the proceeding before the lower Court. 
Having regard to section 476 of the Criminal 
Procedure Code, we are clear that no such 
condition is required. All that is required 
is that such an offence as is there referred 
to should be either committed before the 
Court or brought under its notice in the 
course of a judicial proceeding. That con¬ 
dition was satisfied in this case, and the 
circumstance that the present accused was 
neither a party nor a witness seems to us to 
ba irrelevant under section 476, Criminal 
Procedure Code. 


Sscondlij, it was omplained that the pro¬ 
cedure adopted was irregular, inasmuch as 
the Civil Court was not authorized to issue a 
warrant for the arrest of the applicant. 
Even if this argumeat were good in law, we 
do not think that it could benefit the present 
applicant at this stage of the proceedings. 
We think, however, that it is not good in 
law, and that sub section 2 of section 478, 
Criminal Procedure Code, is ample authority 
for the action which the Assistant Judge 
took. 

Lastly, it was urged that these criminal 
proceedings should be stayed inasmuch as 
from the judgment of the Civil Court there 
was pending a first appeal which had been 
lodged by Ihe Nazir. We have, however, 
following hi rc Deuji valad Bhai'ini (l)j 
frequently expressed our view in this Court 
that the mere pendency of a civil appeal 
is not in itself sufficient ground for staying 
criminal proceedings such as these now 
under notice. 

Then Mr. Campbell asked us to consider 
his client’s application for bail. We are, 
however, unwilling to substitute otir jurisdic¬ 
tion for that of the Assistant Judge who 
has taken such great pains in this case. At 
an earlier period of i*^, he refused bail on 
grounds which then were doubtless sufficient. 
We think that the most that we can say on 
this head is that the applicant, if so advised, 
may renew his application to the Assistant 
Judge, and if he is able to show that the 
trial is likely to be unduly delayed or that 
there is any adequate ground for varying 
the previous order, we feel sore that the 
Assistant Judge will vary it. We now dis¬ 
charge the Rule. 

Rule discharged 

(1) 18 B. 531 
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SaBRAUANIAN OHETTT V. UDTflIA OBETir. 

MADRAS HIGH COURT. 

Sboond 0i7Il Appeal No. 1137 of 1909. 

April 21, 1911. 

Presentx —Sir Ralph Benson, Kt., Judge, and 
Mr. Justice Sundara Aiyar. 

S. M, S. SUBRAMANIAN CHBTTT— 

Plaintiff—Appellant 
versus 

V. K. A. MUTHIA OHETTT— Debbndant 

—Rebpondent. 

Daimges—CoH^e of ncfion—Contract to transfor 
negotiable instrument-Failure to yerform—Mettsure 
of damages—Unsiamped promissory-noie executed on 
settlement of accounts—Admissibility in evidence— 
Promissory-note Jor previous debt dishonoio'cd—Revival 

of debt. , . » J.U* j 

A .. as the aROut of B , took, m tho name of a third 

narty. a negotiable promissory-note from C., a debtor 

of B for the sum due. On settlement of accounts 

betwUn A. and B, in May 1905, it was agreed that A. 

fihould take possession of, and deliver to B., the said 

promissory-note duly endorsed. A. failed to carry 

out this covenant and hence B. instituted a suit m 

December 1906 to recover from A. the amount of the 

note. At the settlement of issues, A. offered to hand 

that it could not be said that B. had not 
sustained any damage. A. by taking the note m the 
name of a third party and allowing it to remain m 
his possession and neglecting to band it over to B., pnt 
it out of B:b power to sue the debtor on the original 

Musideratioii. A., having more than 
Sne within ^hich to perform his obligat on 
uTder the covenant, his offer of j^rformance of the 
obligation after tho institution of the suit, could not 

fhat"t®wlfnot nec^^ for B. to prove that 
C. hld bfcome insolvent or that B. would be unable to 

realise his debt if ho sued (?.; 

amount for which C. had executed the debt. 

A Tromrssory.note, executed in lieu of a previous 

debt^is only a^conditional satisfaction of tho debt. 

H the creditor retains the note in his own hands and 
itU^dishonoured, the previous debt revives. But if 

Abe note has been endorsed to a third person, no suit 
^Vt^ofseS^nbetween principal 

ral be recovered on the settlement itself, as there is 
M obligatioa oraat.d by way ot settlement 

except by the promisBory-note. 

Second appeal against the decree of the 
District Judge ol Madnra, m Appeal Suit 
No 458 of 1908, presented against that of 
fhe Subordinate Judge Madura (East), m 

Original Suit No. 115 of 1906. 

^ Mr. 0. Y- Anantakn$hna Atyar, for the 

Aiyangar, for the Respond- 

put* 


JUDGMENT.—Thedefendanfc was plaint- 
iflE’s agent at Jaffna carrying on bneiness on 
plaintiff’s behalf from March 1900 to Augasb 
1903. The plaintiff sues to recover three 
sums of money from the defendant. The first 
sum is claimed on account of a debt due to 
the plaintiff from a Jaffna debtor, from whom 
the defendant had taken a negotiable promis¬ 
sory-note for the amount due, in the name of 
a third party, one Subramanian Ohetty, in 
August 1903, before be left Ceylon on the 
termination of his agency. Subsequently, 
when there was a mediation between the 
plaintiff and the defendant in connection with 
the settlement of the latter’s accounts, it was 
agreed that the defendant should obtain 
possession of the promissory-note, get it duly 
endorsed in plaintiff’s favour by the payee and 
deliver it over to the plaintiff. The defendant 
failed to carry out this covenant and the 
plaintiff, therefore, claimed to recover from 
him the amount of the note. At the time of 
the settlement of issues in the suit, the defend¬ 
ant offered to hand over the note to the 
plaintiff. He, subsequently, got the necessary 
endorsement in plaintiff’s favour made and 
produced tbe note in Court. The plaintiff 
refused to receive il and tbe Subordinate Judge 
held his refusal justified and passed a decree 
in bis favour. On appeal, the District Judge 
held that the plaintiff’s claim for damages 
was premature and dismissed it. The ground 
of his judgment is that the plaintiff did not 
prove that be sustained any damage in conse¬ 
quence of tbe defendant’s breach of his obliga¬ 
tion under tbe covenant as he did not prove 
that the executant of the note had become 
insolvent or that he would be unable to realize 
his debt if he sued him. Now the defendant’s 
contract, which is evidenced by Exhibit A, was 
made on 2nd May 1905, and the suit was not 
instituted till 4tb December 1906. There 
can, therefore, be no doubt that the de¬ 
fendant had more than reasonable time 
within which to perform his obligation. We 
are unable to uphold the view that the 
plaintiff has not austained any damage which 
he is entitled to recover. The defendant’s 
offer of performance of bis obligation, after 
the institution of the suit, cannot affect the 
plaintiff’s right of action if he bad such right 
at the date of the suit. We are of opinion 
that he was enlitled to claim from the 
.defendant tbe amount for which the Jaffna 


722 


INDIAN CASES. 


[1912 




JETHIBAI V. PDTLIBAI, 

debtor had executed the note Exhibit III. 
He could not have maintained a suit against 
the debtor in the Ceylon Courts for the 
original debt, for which Exhibit III had been 
executed, so long as it was]outstanding in the 
hands of a third party. The principle, on 
which such a suit cannot be allowed to be 
maintained, has been clearly explained in 
"A debtor. In re” (I) by P. Moulton, L. J. 
The learned Judge says;—“A parallel case 
where a bill is taken in payment of a debt, 
say for instance in payment for goods sold, 
exactly illustrates what is the effect of taking 
a bill. It is perfectly true that it is only 
a conditional payment. It is a payment if 
the bill is paid, and if it is in your hands 
when it becomes due and is dishonoured, the 
debt revives. But if you have availed 
yourself of the character of the bill as a 
negotiable instrument, and have passed it 
out of your possession, so that the right to 
proceed on that hill is vested in some one 
else and not in you, at the date of the dis¬ 
honour, the suspension of the debt continues 
just as much as if the bill was not overdue. 
A moment’s consideration will show that 
the Courts would not be administering justice 
if they did not hold this to be the case, 
because otherwise you could sue for the price 
of the goods, while another man, through 
possession by your act of the negotiable 
instrument which had been given for the 
price, could make the debtor pay the amount 
over again .... When you have got 
it back, you can wipe it out, and the debtor 
can DO longer say:— There is an outstanding 
bill which suspends your right.’ ” These 
observations are exactly applicable to this 
case. The defendant, by taking the note in 
Subramanian's name and allowing it to 
remain in his possession and neglecting to 
hand it over to the plaintiff, put it out of the 
plaiutiS’s power to sue the debtor on the 
original consideration. See also Ex parte 
Matthew (2), Davis v. Reilly (3), Leake on 
‘Contracts,’ page 633 (5th Edition). We 
reverse the District Judge’s decision with 
respect to this item. 

(1) (1908) L. R. 1 K. B. 344; at p. 330j 98 L. T. 652: 
15 Mauson 1; 77 L. J. K. B. 409. 

(2) (1884) 12 Q. B. D; 506; 51 L, T. 179j .32 W. R. 
813; 1 Morrel 47, 

(3) (1898) 1 Q. B. Ij 66 L. J. Q. B. 844} 77 L. T, 
399} 46 W, R. 96, 


The two other items of the plaintifi’s claim 
are based on Exhibits B and 0, executed by 
the defendant in the plaintiff’s favour on 
settlements of the accounts between the 
parties on their respective dates. These 
documents have been held by the lower 
Courts to be promissory-notes and to be 
inadmissible in evidence as they are. not 
stamped. The appellant does not dispute 
this finding but contends that he is entitled 
to recover the amount in the circumstanoes 
of the case on the settlements themselves, 
but we agree with the lower Courts that the 
obligation created by the settlements was 
intended to be evidenced only by Exhibits B 
and C and that there was no completed 
obligation created by way of settlements 
except by those documents. The result is, 
that the decree of the lower Appellate Court, 
in so far as it modified the decree of the 
Subordinate Judge, must be set aside and 
the latter decree restored. The parties will 
pay and receive proportionate costs in this' 
and in the lower Appellate Court. : 

Decree modifisd. 


BO.MBAY HIGH COURT. 

Original Civil Suit No. 12 of 1912. 

August 5, 1912, 

Present: —Mr. Justice Geamau. 

JETHIBAI— Plaintiff 
versus 

PUTLIBAI— Defendant. 

Transjer of Property Act (IV of 1882), s. 59—~EquiU 
able mortgage, essentials of—Deposit of title-deeds— 
Existence of debt—Intention to create security—Gontract 
Act (IX of 1872), s. 25— Acknowledgment of time- 
barred debt u'ithout promise to pay- Equitable mortgage 
in liett oj time-barred debt—Right to enforce—Limita¬ 
tion Act (IX of 19 SJ, s. 19—Evidence Act (Iof 1872), 
ss. 21, 32— Entries by creditor in satnadaskat book of 
debtor — Admission—Relevancy—Admissibility, 

The mere possession of title-deeds coupled with 
the contemporaneous existence of a debt is insuffi¬ 
cient to raise the presumption that there was an 
equitable mortgage by deposit of title-deeds. In 
order to establish such a mortgage, it must also be 
proved that the title-deeds were deposited by the 
debtor as security for the debt, that is, the intention 
accompanying the deposit was to create a seonrity for 
the debt. 

A mere acknowledgment of indebtedness without 
any promise to pay is not such an agreement as is 
contemplated by section 25 of the Contract Act, * 


INDIAN OASES. 


723 


Voi. xvn] 


JSTHIBAl V, PUTLIBAT. 


Where time*bavre(l dobU are aocopted by the debt¬ 
or and made the oonsidoration for an equitable mort¬ 
gage effected by the deposit of title’doeds, the 
oonaidoration would be valid and good in law and the 
equitable mortgage would afford a suRloiout ground 
for the action of the mortgagee to sue for the debt, 
even though the requirements of section 25 of tlio Con - 
tract Aot ai'o not complied with. By the deposit of 
title-deeds as security for debt, tlio equitable mort¬ 
gagor virtually discharges the debt by assigning to 
the creditor au interest corresponding in money value 
with the debt due on the property mortgaged. A 
time-barred debt may be a good consideration if 
accepted by the obligor as such. 

Rntrics, madu by n oreditor in the sniivulashtt book 
of his debtor, in which the creditor mentions the fact 
of the debt and the deposit of the title-deeds, fall 
within the language and intention oi section (2) of 
the Evidence Act. 

Although such entries are admissions in favour of 
the creditor, they are not excluded by section 21 of 
the Aot, as that section allows admissions of this kind 
to go in evidence if admissible also under section 22. 

MeRSra, Talyarkhan and Dastur (with them 
Mr. Dav^r), for the Plaintiff. 

Messrs. Shorlt and Desai^ for the Defendant. 


JUDGMENT.—In this suit, the plaintiff 
seeks to enforce an alleged equitable mortgage 
for a consideration of Rs. 6,079 against a 
bouse in 2nd Bhoiwada Lane, the property of 
the deceased Parvatibai, against her executrix 
under the Will, her grandmother, Putlibai. 
The relationship of the parties commenced 
with Damodar Kanji, who left a widow 
Putlibai and a son Daya Damodar. Daya 
Damodar left him surviving a daughter 
Parvatibai. The plaintiff claims through 
one, Laxmao, who left a widow Jaykore and 
a sister Jethi, the present plaintiff. 

The alleged equitable mortgage is said to 
have been made by Putlibai and Parvatibai 
in or about August 1903 _to Laxman in 
consideration of a balance of tt.3. 5,079, at that 
time due as the result of long money transac¬ 
tions between himself and Damodar Kanji, 
andafter Damodar Kanji, his son DayaDamodar 
and the farther consideration of Rs. 1,000, said 
to have been advanced by the said Laxman 
to Putlibai and Parvatibai to meet the ex- 
penses of a suit which had originally been 
brought against Putlibai and the deceased 


),ya Damodar. 

It is important to state at the outset that 
e evidence of one Samuel Ezekiel, a 
omoipal clerk, shows that Parvatibai was 
,rn in tte month of December 1887 and, 
erefoie. attained her majority in December 
105. something less than a year before this 
leged equitable mortgage. 


• I 


Daya Damodar died in the autumn of 1905, 
a few months before Parvatibai attaiued her 
majority. The Court has first to look at the 
evidence upon which the plaintiff relies for es¬ 
tablishing the fact of the alleged deposit of 
title-deeds by Parvatibai or by her agent, 
generally or specially authorized in this 
behalf, Putlibai, in the month of August 1906; 
or from the point of view of the plaiotiff, it 
will he more correct to say that the title-deeds 
are alleged to have been deposited some time 
previously to the entry made by the deceased 
Ijaxman in the samadaskat book of Parvati¬ 
bai in Angust 1906. The plaintiff’s case 
indeed appears to be that the deposit of the 
title-deeds preceded the actual creation of the 
mortgage and is left, so far as the evideaca 
in this case goes, quite indefinite. Bub it 
may be presumed that the deposit is alleged 
to have been made subsequently to the death 
of Daya Damodar and before the entry in 
Parvatibai’s samadasknt book of 19C6. 

The plaintiff opened her case with the 
evidence of her husband Daya Virji and 
followed that up by the evidence of one Virji 
Bhagwao. Touching the material point of 
the deposit of title-deeds, neither of these 
witnesses knows anything. It is true tbat 
in cross examination it was being elicited from 
Virji Bhagwan that he had heard Putlibai’s 
account of the deposit (which osrtainly would 
nob have helped the plaintiff’s case) when the 
witness was stopped. The plaintiff further 
asked to put in the answers given by Putlibai 
bo certain interrogatories administered to her. 
The object with which the plaintiff wished to 
introduce that evidence was to show an in¬ 
consistency between what was then said by 
Putlibai and what is set forth in her written 
statement. How far answers to interroga¬ 
tories are admissible in evidence except as 
admissions and when the person making them 
is not called as a witness, is a matter upon 
which I entertain some doubt. If Putlibai’s 
answer to the first interrogatory had been 
admissible (and it has been put in by the 
plaintiff), it supports the case of the defendant 
and is the only direct evidence before the Coart 
with the exception of one witness Narayan 
Shanker, npon whom I shall make more 
comments later on about the factum of the 
deposit. 

The plaintiff has doubtless relied upon 
the presumption, which was originally 

drawn in the English Ooarts, since thi^ 
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doctrine of equitable mortgage by title- 
deeds "was created, in the year 1781, that 
from the mere adverse possession of title- 
deeds and the existence of a debt, the Courts 
were to infer that there bad been a deposit 
with the intention of creating a security 
for the debt. It may be doubted whether 
the existing law in England is as strict in 
regard to that presumption since it has 
been so strongly reflected upon in many 
cases, almost immediately following the 
three decisions of Lord Thurlow in Russell 
Y. Russell (1); Featherstone v. Ferunck (2) and 
Hurford v. Carpenter (3) by Lord Eldon, 
until it may be said to have been directly 
challenged in Chapman v. Chapman (4), 
decided by Lord Langdale as it used 
formerly to be, and in this country Conrts 
are to be governed by their own Statutes. 
The language, no doubt, designedly used in 
section 59 of the Transfer of Property Act, 
in my opinion, points clearly to the Legis¬ 
lature having meant to adopt the principle 
of Chapman v. Chapman (4), afterwards 
distinctly affirmed in the case of Dixon v. 
Muckleston (5), for that passage in section 
59 of the Transfer of Property Act lays 
particular stress on the intention of the 
depositor to create a security. So that 
even where there was a deposit and where 
there was a debt, although in the first 
instance there might still survive from the 
Courts of England a leaning towards 
drawing a presumption of the kind I have 
mentioned, that presumption might usually 
be displaced, and in any event, I think, it 
will be the duty of the Court to ascertain as 
far as possible what tiie intention accom¬ 
panying the deposit really was. No doubt, 
that emphasizes, as Lord Eldon emphatically 
repeated on more than one occasion, the 
mischief of the whole doctrine of these 
equitable mortgages by deposit of title- 
deeds, namely, that the Courts have to 
uphold the transfer of interests in immove¬ 
able property by parole in direct opposi¬ 
tion to the Statute of Frauds (to which 
full effect is given by our Registration 


(1) (1783) 1 Br. Oil. Cas. 269. 

(2) (1784) 1 Br. Ch. Cas. 270 note. 

(3) (1/85) 1 Br. Ch. Cas. 270 note. 

(4) (ISoDlSBeny. 3C8;20L. J. Ch. 465; 15 Jui 
265; 17 L. T. (o. s.) 70^ 88 R. R, 607. 

(5) (1872) 8 Ch. 165j 42 L. J. Ch. 210: 27 L. 3 

804i 21 W. B. 178, * / i*. J 


Act) and not by writings. Still the law 
is now too well settled and in this country 
has been legislatively enacted in terms 
clear enough to preclude the need of any ; 
further discussion of underlying principles. 

Reverting, then, to what I understand to 
be the starting point of the plaintiff’s case, 
namely, that there was a deposit and co¬ 
existing debt, it is first to be decided whether 
both these conditions precedent to the 
drawing of the presumption required by 
the plaintiff are established. The evi¬ 
dence, upon which the plaintiff relies in 
support of the alleged deposit and of the 
existence of a contemporaneous debt, is to 
be found in Exhibits E and K, and Exhibit 
I and nowhere else. It is in evidence that 
Laxman used to lend money or have deal*- 
ings with Damodar Kanji and Daya 
Damodar. Unfortunately for the plaintiff,- 
the books of Laxman for the years 
between 1901, 1902 and 1906 are not 
forthcoming. No one knows what has be¬ 
come of those books. And this brings 
me to a singular episode in this case, 
which I may as well here explain, comment 
upon and dismiss. The title-deeds, upon 
which this suit is based, and one of the 
late Laxman’s account-bcoks were, it 
appears, discovered by Mr. Dalpatrara and 
the Official Assignee, upon the information 
supplied by the attorneys of the parties who 
were then litigating with the present plain¬ 
tiff, in a room of the Railway Station at 
Colaba. To make this intelligible, it mast 
be explained that on the death of Laxman, 
leaving a widow Jaykore (and after the 
death of Jaykore), litigation commenced be¬ 
tween two persons, Motilal and Gokuldas 
of the one part, and the present plaintiff 
of the other; and it appears to be the 
theory of the plaintiff now that doring her 
life-time the widow Jaykore was going on 
pilgrimage and took these title-deeds as 
well as other documents of her hasband and 
lost them at the Colaba Station. It is 
the suggestion of the defendant that some 
theory, however untenable, has to account 
for the non-produclion of the books. It is 
quite possible that the persons really res¬ 
ponsible for carrying the books away and 
leaving them at Colaba Station were the 
two opponents of the present plaintiff 
Goknldas and Motilal. However that may 
be, it appears to be a fact proved by th^ 
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evidenos of Kr. Dalpatram that after the 
death of Lazman and his widovr Jaykore, 
the tible*deed8, upon which it is sought to 
establish this equitable mortgage, were dis¬ 
covered in the “Lost Goods Room*’ of the 
Oolaba Railway Statiou. So that we have 
to start our investigation into the alleged 
indebtedness of the deceased, Daya Damodar, 
and after him his daughter, Parvatibai, to the 
deceased Laxman upon what can be got from 
Lixman’s account-books of the Samvat year 
1958, Exhibit I, in this case. The account 
between the parties in that book shows a 
total indebtedness of, say roughly, Rs. 3,000. 
There is then a hiatus of from four to 
four and a half years before the plaintiff 
is able to produce any further evidence 
whatever relating to the alleged existing 
debt. That must be sought in the de¬ 
ceased Laxmau’a book of the Snmvat year 
1962, Exhibit K in this case. Turning, 
however, to the account of Putlibai and 
Parvatibai as representing the deoeisod 
Daya Damodar, it will be seen that it 
opens with a statement of balance of 
Rs. 5.079. At the foot of (his are two 
one-anna receipt stamps, evidently affixed 
to obtain the signatures of Parvatibai and 
Putlibai. Against the top stamp, Putlibai s 
mark is set ; but there is no signature or 
mark of Parvatibai. In the same acoouut, 
there immediately follows an item of 
Rs. 1,000, said to have been advanced by 
Laxman bo Parvatibai to defray Solicitors’ 
costs of the litigation then being carried 
on against her and her son, Daya Damodar. 
Beneath this again, there ace two one-anna 
receipt stamps against one of which 
Putlibai has set her mark. Again there 
is no signature of Parvatibai. The dates 
of these entries in the accounb-book of 
the deceased Laxman anl all their parbi- 
calars exactly cerrespoad with the two 
similar entries admittedly in the hand¬ 
writing of the deceased Laxman in 
Parvatibai’s Bamadaskat book, Exhibit B. 
But while in the latter the two entries 
are immediately followed by a statement 
that the title-deeds, which are the basis of 
this suit, are with the writer Laxman 
as security for the above mentioned sums, 
as well as a certain power, nothing of that 
kind occurs in Laxman’a own book, and in 
Exhibit E, being a simadiahat book, of 
coarse, there , is neither of the signatures o! 
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Putlibai or Parvatibai. , 

The question first to be considered is 
whether Exhibit B is admissible in 
dence at all, and, if so, of what value 
that evidence can be. As I stated at the 
close of the argument upon this exhibit 
when it was tenilered, I think it cannot 
be excluded for want of registration upon 
the principles stated in a former judg¬ 
ment of mine in Sh'iriv.rji v. Bai Batanhai 

(6) [see also the cases of Kedarnnth Dutt 
V. Shamloll Kh^ltry (7) and Ookul Vas v. 
Eastern Mortgage and Agency Company (8)J. 
Having regard to the common practice 
in Gujarat of entering accounts of this 
kind in what are called samadaskat books 
belonging to the debtors, I think, it may 
fairly ba said that these entries by the 
creditor in each a book fall within the 
language and intention of section 32, 
clause (2) of the Indian Evidence Act; 
and although they are admissions in his 
own favour, they are not excluded by 

section 21 of the Act, for that allows 
admissions of this kind to go in evidence 
if admissible also under section 32. I am, 
therefore, in no doubt as to the ad¬ 
missibility of this exhibit; bat it is 
altogether another question what weight 

should ba attached to it. It is here, and 
here alone, that there is any evidence 

whatever of the intention with which the 
deposit title-deeds was made. If that evi¬ 
dence could ba trusted implicitly, then 

there would be an end of the case. It was 
strongly contended from the commenoemeufc 
on bshalf of the defendant that inasmuch 
as no debt was proved to ba existing 
against the alleged depositor, that is to 
say, Parvatibai, there could bo no case of 
an equitable mortgage. 

The debt, which the plaintiff alleges 
constituted the consideration of the mort¬ 
gage, is made up, as I have said, of a 
balance of Rs. 5,079 and a further advance 
of Rs. IjOOO So far as the balance is 
coucerned, there can be no question but 
that it is time-barred aud was time.barced 
at the tims Putlibai acknowledged it in 
Laxman’s book. Exhibit K. So that even 
were Putlibai at that time authorised to 

(6) 9 Boiu. L. E. 287 

(7) 11 B. L. E. 405; 20 W. R. 150. 

(8) 33 C. 4 10} 10 C. W. N. 376} 4 C. L. J. 103. 
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nitfri for Parvatibai, section 19 of the 
Liinifcation Act could not help the plaintiff. 
Nor can the acknowledgment of this debt, 
time-barred at the time it was s") ac- 
knowledgei, be an agreement within the 
meaning of section 25 of the Indian Contract 
Act. A mere acknowledgment of in¬ 

debtedness without any promise to pay is 
certainly not such an agreement as was 
contemplated when the Legislature enacted 
section 25 and so it has been held over and 
over again in our Courts : See Ghowksi 
llhnuthd V. Ghowksi Achrutlul (9). The 
other part of the consideration, however, 
namely, Rs. 1,000 alleged to have been 
advanced to Parvatibai as well as Putlibai 
on the 6th of August 1906, is not open to 
that objection. The only question touch¬ 
ing that is whether Putlibai was authorised 
to acknowledge the debt on behalf of 
Parvatibai ; whether in fact the loan was 
made to Parvatibai at all, and not as it 
appears on the face of it to Putlibai herself. 
In this connection, I may revert to the fact 
already noticed that in Exhibit K, both 
factors of consideration were evidently 
intended to be acknowledged by Parvatibai 
as well as Putlibai, but neither was. 
Parvatibai was at that time of full age and 
there is absolutely no evidence to show that 
in acknowledging the Brat balance or the 
receipt of the latter advance, Putlibai was 
■ acting as an agent of Parvatibai. So that 
a consideration of the material question 
whether or not there was a deposit of these 
title*deeds, and, if so, with the intention of 
securing these two sums, may start from 
the point that Parvatibai, the alleged mort¬ 
gagor, was certainly not liable in law for 
any part of the consideration for the 
equitable mortgage which the plaintiff now 
seeks to have enforced against her. And 
it appears to have been the defendant’s view 
that if that were so, there would be an 
end of the plaintiff's case, J, however, am 
of a different opinion. I think there can 
be no doubt of the correctness of Mr. 
Dastur’s contention on behalf of the plaintiff 
that he is not compelled to invoke the 
aid either of section 19 of the Limitation 
Act, or section 25 of the Indian Contract 
Act, but that if the sums of money 
shown in Exhibits E and K were actually 


debts due to him (whether time-harred op 
not) by Daya Damodar, Putlibai and 
Parvatibai or by the two former alone and yet 
were accepted by Parvatibai and made the 
consideration for the equitable mortgage 
effected by the deposit of the title-deeds, 
then the consideration would be valid and 
good in law and the equitable mortgage 
would afford a safdcient ground for the 
plaintiff’s present action. It cannot be 
doubted that a lime-barred debt may yet 
be good consideration if deliberately accepted 
by the obligor as such. This is as old as 
the second resolution in Twyne's cfise (10), 
and although the English Courts have 
always looked with disfavour upon the 
doctrine of previous moral obligation, certain 
instances of that doctrine have survived all 
the redactions cast upon it. Thus it will 
be sufficient answer to wbat I 
understand to bd the mala pvrt of the 
defendant’s case to point to sections 59 and 
60 in our own Contract Act. It is also 
well-settled that an execntor may pay a 
time-barred debt. I also agree with Mr. 
Dastnr that if Exhibit E be proved to 
the satisfaction of the Court to express 
the whole truth of the matter, then it 
could not be attacked on the gronod that 
it fails to comply with the requirements 
of section 25 of the Contract Act, for a 
mortgage, whether legal or equitable, by 
which security is given for a debt, is 
something, L think, quite different from a 
mere agreement to pay a debt otherwise 
time-barred. In the case of a legal mort¬ 
gage, no opening exists for any snoh 
argument as that upon which the defendant 
here relies, for there the form of the 
instrument would, were that necessary, 
comply in all respects with the require¬ 
ments of section 25; yet I do not think 
that in any contest upon it, it would really 
be brought for the purposes of argnmenfc 
within the scope of that section, and the 
case appears to me to be precisely the 
same where the alleged mortgage is equit¬ 
able instead of legal, that is to say, 
analysis reveals that what has been done 
between the parties is something more 
than a mere agreement to pay in futuro 
(which is what section 25 of the 

Contract Act sanotiona in the case of an 


(9) 8 B. 19^. 


(10) (1601) 8 Coke 213, 
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oblierwise time*barred debt). By the de¬ 
posit of title-deeds as seourity for debt, 
whether time-barred or not, the eqaitable 
TuortgaRor virtually disoharffes the debt by 
assigoinff to the creditor an interest 
corresponding in money value with the debt 
due on the property mortgaged. 


That being my view of the law govern¬ 
ing the transaction in question, it becomes 
clear, I think, that the decision of the case 
must depend upon the answer given to a 
mere question of fact, namely: Were the 
title-deeds deposited as security for the debt, 
as alleged by the plaintiff, or were the 
title-deeds deposited, as contended by the 
defendant, merely for the purpose of safe 
custody ? In answering that question, 
considerations drawn from the nature of 
the debts which are alleged to form the 
consideration, will doubtless have weight ; 
and it was for that reason that I have 
gone at greater length than otherwise I 
should have done into that part of the 
defendant's case. In favour of the plaintiff 
there is this fact, and as far as I cvn see 
this fact alone, that the title-deeds certainly 
were in her brother’s possession, and she 
has produced the samadaskat book of the 
deceased Parvatibai with the entry Exhibit 
E, which, if true, shows how the title- 
deeds so came to be in Laxraan s posses¬ 
sion. But apart from that fact and that 
single piece of questionable evidence, there 
is absolutely nothing to support the plain¬ 
tiff's case, nor will the presumption, upon 
which the English Courts used to place so 
much reliance, here avail her, for if it is 
to be a matter of mere presumption from 
the deposit of deeds with the con¬ 
temporaneous existence of debt, the ground 
of that, I think, would entirely ba cut 
away if the debts were shown to be non¬ 
existent in law. However, so far as 
Parvatibai, the alleged mortgagor, is con- 
corned, there was no debt shown to have been 
incurred by her to Laxman nor any debt 
proved to have been binding upon her at the 
time the alleged deposit was made. Ihe 
bulk of the alleged consideration money, as 
I have shown, was certainly not a debt owed 
at that time by Parvatibai. The lesser sum 
oi Rs. 1,000 appears on the face of 
ments to have baen advanced to Patlibai. 
The plaintiff, as I have said, has put la the 
Answers of Patlibai to iuterrogatones, n,ad 


if the Court is entitle! to look at those 
(which I rather doubt), Patlibai is found to 
declare that she deposibel the title-deeds 
with Laxman for safe custody. It is also 
her case that nob only the loan of Rj. 1»000 
was made to her personally but that she has 
completely discharged it. In addition to 
this, there is the evidence of the witness 
Narayan Shankar, which I mentioned at the 
opening of this jadgment. If that witness 
is bo be believed, there cm be no doubt of 
the truth of Putlabai’s defence, namely, that 
these title-deeds never were deposited with 
Laxraan by way of equitable mortgage. I 
do nob, however, place much reliance upon 
the evidence of Narayan Shankar. Oa the 
face of it, his evidence is so fall of impro- 
bibilitias and expossd bo criticism as obvious 
as deotructive that I should have been dis¬ 
posed to dismiss it altogether in calculating 
the probabilities for and against the truth 
of the rival cases. I must nob, however, 
forget that where the csntral fact is left so 
much in uncertainty, the onus of proof lies 
heavily upon the plaintiff. She does not 
discharge it, in my opinioQ, as she evidently 
thinks she did by merely prodaoing the 
title-deeds, and then by pointing to an entry 
in Lixman’s own hand-writing iu his owa 
favour sho ving how he bscame possessed of 
them. That very entry goes some way to¬ 
wards corroborating the truth of the defend¬ 
ant ’.h case. The defendant’s story is that oa 
the death of Daya Damodar in the autuma 
of 1905, his mother Patlibai went ou a 
pilgrimage, and, before leaving, deposited 
these deeds and other books of account with 
Laxman. The entry Exhibit B shows that 
although the balance was struck and further 
advances made on August 6bh, 190S, the 
actual deposit of the deeds must have taken 
place at some previous time, for the entry is 
to the effect that “the deeds are lying with 
us” This entirely accords with, the version 
given by the defence. Moreover, if the 
deeds had been lying for any length of time 
with Laxman before they were thus allocated 
to bp the seourity for pre-existing debts, the 
deposit must certainly in the first instanoa 
have been made by Patlibai and not by 
Parvatibai, and it is almost equally certain 
that at the time the deposit was made, there 
could have bean no intention of thereby 
creating a security, or in other words, giving 
the plaintiff's brother Laxmau the equitable 
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mortsrasre. All these considerations point to 
the probable truth of the defendant's version, 
namely, that at first, at any rate, Putlibai 
did deposit the title-deeds of this property 
with Laxman for safe custody. Then what 
evidence is there of Parvatibai, after having 
come of age, having given authority to 
Putlibai to convert the custody of Laxman 
from that of a mere trustee into that of a 
mortgagee? Once more I repeat, except the 
entry in Laxman’s hand*writing in Parvati. 
bai’s samadaskot book, absolutely none. 
Considering the terms of confidence upon 
which these two women were with Laxman 
in the year 1900, considering that Putlibai 
is so illiterate as not to be able to sign her 
own name (and there is nothing to show that 
Parvatibai was in a better position to safe* 
guard her own interest), I should hesitate 
indeed before accepting this single uncorro¬ 
borated piece of evidence made by the plain¬ 
tiff’s brotlier himself and not really exposed 
to any critical scrutiny by the ignorant 
women, against whom it was to be used, as a 
sufficient ground for holding that an equit¬ 
able mortgage had been created and the 
plaintiff was, therefore, entitled to succeed 
in this suit. On the contrary, after having 
given my best attention to the evidence as 
a whole, I have no hesitation in holding that 
the plaintiff has failed to prove the essential 
fact she was bound to prove, namely, that 
the title-deeds were deposited with her 
brother and deposited as security for the 
debts set forth in Exhibit E and Exhibit K 
by Parvatibai or by anyone, generally or 
specially, authorized by her to act on her 
behalf in a matter of such importance. 

The result of this fiuding of fact is that 
the plaintiff's suit must be dismissed with 
all costs. 

Suit dismissed. 

Attorneys for the Plaintiff : Messrs. 
Mehta and Dalpatram. 

Attorneys for the Defendant; Messrs. 
Hiralal Sc Co. 
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Present'.—‘M.r. Justice Tudball 
and Mr. Justice Bafique. 

SATTA SHANKAR GHOSAL and othbbs 
—Decree-holders—Appellants 

versus 

MAHARAJ NARAIN OHOUUHRI and 

others—Judgment-DEBTORS—Rbspovdbsts, 

Stay of executiyn during pendency of appeal—Fower 
of lower Court to stay execution—Jurisdi<dion—Decree 
for possession executed. 

A Court has no power to stay execution after an 
appeal has been filed to the High Court. The utmost 
tliat the lower Court can do is to stay its hands and 
go no further. 

Where a decree for possession of the house has been 
executed, the decree can no longer be stayed, until the 
decree has been set aside in appeal; the Court below 
has no power to go backward to drire the decree- 
bolder out of possession and re-place the jadgment- 
debtors in possession. 

Execution first appeal from the decision 
of the Sib>rdiQate .Tudge of Benares, dated 
the 2obh of April 1912. 

Mr. J. N. Ohou'ihri (with him Mr. S. K. 
Mukerji), for the Appellants. 

Dr. Satish Chandra Banerji (with him 
Mr. ftital Prashad Qhosa and D*r. S. N, 
Sen), for the Respondents. 

JUDGMENT.—The circumstances oat of 
which this appeal has arisen are as 
follows:—The decree-holder, on the 26Sh 
of January 1912, obtained a decree for 
possession of certain house property to¬ 
gether with mesne profits and costs. Under 
the decree, the judgment-debtora were 
directed to vacate the honse within one 
month, t. e., the judgment-debtora were 
allowed one mouth's grace to remove their 
property. Oo the Uth of April 1912, the 
decree-holder applied to execute the decree. 
He asked to be put in posaesaiou of the 
house by ejectment of the judgment-debtors 
because the latter had not vacated it. They 
also asked for attachment and sale of 
moveable property in order to recover the 
costs and mesne profits. On the 20ih of 
April 1912, the judgment-debtors filed an 
appeal against the original decree in this 
Court. No application was made at the 
time for stay of sale. On the 23rd of 
April 1912, the Amtn in the Court below 
gave possession to the deoree-holders and 
duly ejected the judgment-debtora. Move* 
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able property was also attaohed. On the 
24fch of April 1912, the jadfirment-debtors 
filed an appHoition stating: that they had 
filed an appeal in the High Court and 
had also applied to that Court for stay 
of execution, (whioh was inoorrecb). and 
they asked the Court executing the decree 
to postpone the prooeedinga until 
order of the High Court was received. On 
the 25th oE April, they made another ap- 
plioatiou to the Court below stating that 
they had filed the appeal, but the decree- 
holders bad in execution dispossessed them 
and attaohed their property, that they had 
money ready as sacuriry and they asked 
the Court to release the property and res¬ 
tore them to possession. The Court 

thereupon ordered the money to be deposited 
in the treasury as seourity, released the 
moveable property and passed an order to 
the Amin to re-place the judgment-debtors 
in possession. Accordingly, the decree- 

holders were dispossessed and the judgment- 
debtors re-placed in possession. It is against 
this order that the present appeal has been 
made In the first place, on filing an appeal 
against the original decree, it the judgment- 
debtors wished to secure stay oE execution, 
they ought bo have applied at onca to this 
Court for that purpose. The lower Court 
had no longer any power to stay execution 
after the appeal had been tiled m this 
Court. In the next place, the decree having 
been executed in so far as possession of 
the house conearued, that portion of the 
decree could no longer be stayed, it having 
been executed. The utmost that the lower 
Court could have done on the 2>th of 
April was to stay its hands and go no 
further. It had no power whatsoever to 
ffo backward to drive the decree-holders 
out of possession and re-place the judgmeub- 
debtora in possession. Its order was 

clearly parsed without iurisdiobiou aod was 
completely ultra virei. We accept the 
B-ppeal, set aside the order of 
below and direct that the decree-holders be 
at once restored to the possession which will 
be theirs until the decree is set aside. 
The appellants will have their coats m 
this Court including fees on the higher 

scale* Appeal allowodt 


PRIVY tOUNCIL. 

ApPB&L Fi<OM THS HlOU COURT AT AlLAHABAD. 

November 8, 1912, 

Present :—Lord Sdacnnghten, Lord Moulton, 
Sir John Edge and Mr. Ameer All. 

SRI NARAIN AND ANOTHEa—A ppe'.lants 

veraus 

hila RAGHDBANS Ril—R espondent. 

Hindu Lnu-~-Joinl family—Alienation—Immoral 
dehts^ proof of. 

A gtiiioral charge of imnioraliby is not suHioient to 
prove that the dobb3 were contracted for immoral 
purposes. 

Appeal from a judgment and decree of 
the High Court at Allahabad, dated Novem* 
ber 30ch, 1909, varying a judgment and 
decree of the Subordinate Judge of Mainpuri, 
dated September 26ch, 19 j7. 

B’AOTS.—The appellants were the sons of 
Jang Bahadur, one of the original defendants. 
The said Jang Bahadur, j lintly with his 
brother. Raja Bahadur, had contracted large 
debts from the plaintiff. On Bahadurs’ 
making default in payment of interests, the 
plaintiff sued them as well as the present 
appellants asking for forecloeure of the mort¬ 
gage of ancestral immoveable properties for 
the said debt. 

The appellants alleged that the Bahadur 
brothers had squandered their ancestral pro¬ 
perty, were of immoral habits aud had con¬ 
tracted the debts in question without family 
necessity. The Subordinate Judge decreed 
the plaintiff's claim in part, bub the High 
Court allowed it in full. 

Mr. Ross, K. 0., for the Appellants, contend¬ 
ed that the share of the appellants could not 
be liable for the debt in question. It was 
for the mortgagee to prove that the debts 
were contracted for the benefit or necessities 
of the family. It has been proved that the 
said debts were contracted for immoral pur¬ 
poses to the knowledge of the respondent. 

Mr. DeQruyther, K. 0., for the Respondeat, 
contended that the appellants ought to have 
proved that the debts were contracted for 
immoral purposes. The debts were iu point 
of fact contracted to discharge antecedent 
debts. 

Mr. Boss, heard in reply. 

JUDGMENT, 

Lord MACNAGaieN.—In this case, their 
Lordships entirely agree with the High Court 
that the appellants have failed to prove their 
oaee. Their evidence oomea to nothing more 
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Ibau a g-eneral charge of inmorality which 13 
not suQicienfc. 

Their Ljrd^hipa will, fcherefora, hambly 
adviae His Majesty that this appeal shoald 
be dUmisaed, acd the appellants will pay the 
costs. 

Solicitors for the Appellants; Messrs. T. L. 
Wilson ci" Co. 

Solicitors for the Respondents; Messrs. 
BurroWy liojers and ^iciU. 


BOMBAY HIGH COURT. 

Okigimal CtviL Suit. 

September 2o, 191^. 

Present: — Sir Dinshaw D. Divar, ICi'., .fudge. 

Jft7eDBURAMSI MORARJI GOOULDAS 

— PKriT.ONER. 

JIUjh Coart —Jnris'UcHon Jii'lje — 

Power to declare Will inr.tli I —Powu- ’o i-isae Lctt‘>r.'i of 
AdininisfruitOH in face of Will —Practice—Ori(/inal ('icil 
Jurisdiction. 

A Ju<l"o, exercising testamentary un<l intestate 
jurisilictioii of tlie Higit Court of bombny, has no 
power to declare tliat a \Vill made hy a testator is 
invalid or inoperative in law by reason of the testa¬ 
tor having no power to make such a Will and dispose 
of tho property mentioned therein by that Will. tSuch 
a declaration can only bo made hy tho High Court in 
the exercise of its Original Civil.Jurisdiction. 

The Testamentary Judge can adjust no civil rights 
to property between the parties. 

Where a Will exists, the Testamentary Judge can¬ 
not ignore its existence and direct betters of Adminis¬ 
tration to issue in the absence of a pronouncement by 
a Court of competent jurisdiction that the Will is in 
effect invalid and inoperative in law, although none 
of the executors under the Will arc willing to act in 
the matter. 

Mr. Setalvad, for the Petitioner. 

Mr. Graigie, for the Opponent. 

JUDGMENT.—Mr. Dnurainai Morarji 
Goculdas, a very well-known and wealthy 
merchant of Bombay, died on the 13th of 
May 1912. He left him surviving a widow 
and three sous. Daring his life time, he was 
in possession and management of a very large 
estate consisting both of moveable and ira» 
moveable properties. 

On the dith of April 1902, Mr. Dharamsi 
executed a Will which was prepared in the 
office of Messrs. Craigie, Lynch and Owen 
and the Will is duly attested by Mr. Craigie 
and hie clerk. By this Will, he appointed Sir 
Narayan Ganesh Gbandavarkar and Messrs. 

. Tribhowandas Varjiwandas, Bhagwandas 


Narotamdas, Gopaldas Liladhar and Pritam-- 
lal Dhirajlal, the executors and trustees, 
thereof. On the 10th of August 1903, Mr. 
Dhuramsi executed a codicil whereby he 
revoked the appointment of Gopaldas Lila¬ 
dhar and in his placa substituted his brother 
Mr. Narotam Morarji Goculdas as the execa« 
tor and trustee of his Will and in all other 
respecls he confirmed the said Will by the 
codicil. In the third paragraph of his Will, 
!Mr, Dhuramsi declares that all the property, 
both immoveable and moveable, which he 
possessed, was his own absolute property, 
and he then proceeds to deal with and 
dispose of the whole of that property by tho 
siid Will. In his Will, he gives legacies to 
his relatives, servants and cows. He then 
directs that a school or college and failing 
that an orphanage should be established at 
an outlay of Rs. 1,25,000 and that such 
institution should bear his name. He creates 
a trust of Rs. 1,50,000 in favour of his wife 
Ruttouvabu and after making various other 
provisions he deals with and disposes of the 
residue of his estate. Two of Mr. Dhuramsi’s 
sons are adults, the third is a minor, The 
eldest sou, Mr. Ruttousi, has presented a 
petition to this l.Unirt headed, “in its 
Testamentary and Intestate Jurisdiction. 
In that petition, he states that his father, the 
late Mr. Dhuramsi and his sons were 
members of a joint Hindu family and that 
the entire property which he died possessed 
of wUxS joint and ancestral property. He 
claims that he is now the eldest male 
member of the joint family and manager of 
the property and that as such he is entitled 
to administer that part of the joint family 
property which stands in the name of 
Dhuramsi Morarji. He has annexed to his 
petition a schedule enumerating certain 
shares in Joint Stock Companies, Govern¬ 
ment Promissory Notes, Municipal Bonds, 
etc., but has omitted to give any schedule 
of immoveable properties which I was told 
at the hearing are of the value of more than 
twenty lacs of rupees. In this petition, he 
says that Letters of Administration to the 
estate of the said Dhuramsi Morarji Gocaldas 
limited to such property as he held as a 
member of joint Hindu family may be 
granted to him having effect throughout the 
Bombay Presidency and that such property 
may be exempted from payment of Probate 
Duty. 
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Oa the presentmeub of ihia petition, the 
Testamentary RegUtrir directed oitatioua 
to be iaaaed to all the exeoutora. The cita¬ 
tions oalled upon the executors named in the 
Will and the codicil to appear bsfore the 

sitting Judge in Ohambera and prodaoa t‘iG 
Will and the codicil and to accept or refu'ie 
the office of executor thereundsp and other- 
wise to ahov oauaa why aiministrabioa 
prayed ahjuli not be grantel bo the peti¬ 
tioner. 

# * * * * 

I hare no reason whatever to doubt that 
the atatementa made in the petition are 
wholly correct and it is possible that the 
petitioner would later on be entitled to ask 
me to make the order he seeks by bis present 
petition. The difficulty that faces rae now 
is: Can t make this order at this s^ago in 
the face of the Will and the codicil? This 
application is made to rae in ray capaoity as 
Testamentary Juigo. A Judge^ exercising 
testamentary and intestate jurisdiction of 
the High Court of Bombiy has no power 
to declare that a Will made by a testator is 
invalid or inoperative in law by reason of 
the testator having no power to make 
such a Will and dispose of the property 
mentioned therein by that Will. The Testa¬ 
mentary Judge can adjust no civil rights to 

property between the parties. I have now 
produced before me a Will in which the 
testator declares that the property in question 
is his own absolute property. The petitioner 
contends that that is an incorrect statement 
and that the property was joint ancestral 
property and has devolved upon him and his 
brothers by survivorship. The Will gives 
numerous legacies and directs a charitable 
institution to be established and creates 
several trusts. If I accede to the pebi- 
tioners’s request and make the order that 
he prays for, I would in effect be making 
a declaration that the Will and the codicil are 
inoperative and invalid in law. As a 
Testamentary Judge, I have no power to 
make any such declaration and it would 
bind no one. Besides this, I feel that I 
cannot ignore the existence of the Will and 
direct letters to issue in the absence of 
pronouncement by a Court of competent 
inrisdiction that the WUl is in effect invalid 
and inoperative. Such a declaration can 

; only be made by the High Court in the 


exercise of its Original Civil Jurisdicfcioa, 
and until that declar.iti.iii \i made, T feel 
bound to withhold miking the order such 
ai is asked for. The Will and the codicil 
have been produced before me by Mr. Craigie, 
who appeared for Mr. Narotam Morarji 
Goculdas, whose iostructiocs to him were 
that he was to say or do nothiog that would 
in any way embarrass the petitioaer or his 
brothers and he has carried out those iustruc- 
tioDS. While the matter was bsing argued 
by Mr. Setalvad, it struck me that perhaps 
an originating summons would have best 
served the purpose which the petitioner 
has in view, but on further cinsideration 
I doubt whether that would be an effective 
procedure. Hiwever, that is a matter entire¬ 
ly for the consideration of the advisers of 
the petitioner. Although none of the 
executors are willing to act in the matter, 
it must be remembered that the Will seeks 
to establish a large charity and there are 
numerous beneficiaries under the Will and 
I cinnob, in tesranaentary proceedings, make 
an order to (heir prejudice and without their 
having an opportunity of being heard in 
suppott of the Will. Until in properly con¬ 
stituted legal proceedings a declaration is 
obtained from a Court of competent jurisdic¬ 
tion that the late Mr. Dhuramsi Morarji 
Goculdas had no po«ver to make a testament¬ 
ary disposition of the properties that were 
in his possession during his life time and 
that the Will and codicil executed by him 
are invalid and inopsra^^ivo in law, I feel 
lhat 1 would n)t be justified in granting 
Letters of 4iministratloa as prayed in the 
present petition and ignoring the Will and 
the codicil that are produced before me. 
I direct that the Will and the codicil produced 
by Mr. Oraigie and banded in to me be 
delivered to the Testamentary Registrar to 
be by him lodged in the registry. After a 
declaration is obtained that these two docu¬ 
ments are not operative and are invalid 
in law, I shall be ready to entertain any 
application that may be made to me for an 
order of the nature prayed for in the present 
petition. In fact, I see no difficulty in renew¬ 
ing the application on the present petition 
supported by a decree of this Oonrt declar¬ 
ing the Will and codicil inoperative and 
invalid. 

I must, under the circumstances, decline 
to make the order asked for at this stage. 
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OaLLA MAL V. CaCN^I LAL. 

Atkorneya for the Petiti:)ner: Messrs. 

Payne .V Co. 

Attorneys for the 0pp)u8nts: Messrs. 

Graigie, Blunt .V Caroc. 


ALLAHAUAO HIGH COURF. 

SECOND Oivii, Appbal No 8‘3S ok 1912. 

November H, 1912. 

Present-. — Mr. Justice Benerji. 

GUIjLA MAb AND ANOTHBIl — PLAINTII'KS — 

ApPELLAM'J 

versus 

OHUNNl L\L— Defendant—Hespondknt. 

Syccijlc Rdi^-f Act (/ of 1S77), 'Z i-~Spcciti': 
pcrfonnnucc of rnntitict—Unfuir nilcanf'iijo t> 
pl-iintiff—nctviUhip to dcfemlnnta — iJ.scretion of 
Court. 

Where a ceutract conforrcil un umlno n(lraiit.i"G oa 
the plaintiff and caused a hiirdsliip to tlio derendant 
which was not anticipated at the time when the con¬ 
tract was entered into, the Court c.an, in its discretion, 
refuse specitic performance of that contract. 

Shib Lai v. Collector of Biridhj. 10 A. 423; A. W. 
N. (1894) 161, distinguished. 

Second appeal from the decusion of the 
Subordinate Judge of Barielly, dated the 31st 
July 1911. 

Mr. M. L. Aganoili., for the Appellants 

Dr. Satish Chandra Bunerji, for the Res 
pondent. 

JUDGMENT.—This suit is in substance 
oue for specific performance of a contract 
embodied in a document executed on the 
25tb of January 1910. The parties owned 
certain house property jointly. Under an 
award made iu 186), a portion of this pro¬ 
perty was partitioned, but some of it still 
remained joint, it is said that under the 
contract in question, it was agreed that the 
property which had remained joint should 
be divided in the manner provided for in 
the document. On the basis of this agree- 
meut, the plaintiffs brought the suit out of 
which this appeal has arisen and claimed 
the reliefs set forth in the plaint. The facts 
of the case are fully stated in the judgment 
of the Munsif. He dismissed the suit on 
the ground that the agreement of the 25th 
of January 1910 was entered info by the 
defendant without a full knowledge of its 
contents and that it was not binding on him. 
He also came to the conclusion that the 


c:)atract made in that document gave the 
plaintiffs an unfair advantage and that 6h© 
performance of it would cause undue hardship 
to the defendant. The lower Appellate 
Court affirmed the decision of the first Court 
not on the ground that the contract was not 
entered into by the dofendint with full 
knowledge of the circnmstanc^s, but on other 
grounds mentioned in the judgment. I gave 
the partie.s au oppor.'unity of compromising 
the case but nothing was done. 1 referred 
certain issues to the Court below by my 
order, dated the 3rd of May 1912. It has 
been found by the lower Appellate Court that 
the defendant executed the document of the 
25th of January 1910 with full knowledge of 
its conteats, but the learned Subordinate 
Judge has found that this docoment confers 
undue advantage on the plaintiffs and causes a 
hardship to the defendant which was not 
anticipated at the time when tlie document 
wan executed. These findings must be 
accepted in this appeal. 

Section 22 of the Specific Relief Act 
provides tJiat a Court is not bound to grant 
specific performance merely bocause it is 
lawful to do ao, but has a discrasion in the 
matter and clauses (1) and (2) of the section 
provide that if the circumstances under 
which the contract is made are such as to 
give the plaintiffs undue advantage though 
there may be no fraud, and where the per- 
formavtce of the contract would involve some 
hardship on the defendant which he did not 
foresee, whereas its non-performance would 
involve no such hardship on the plaintiff, 
the Court should exercise its discretion and 
refuse to grant specific relief. In view of 
the findings in this case, the plaintiffs gained 
undue advantage. Certain portions of the 
property which have been found to belong 
to the defendant wonld go tinder the deed 
to the plaintiffs. The closing of the door, 
which now exists, and the opening of another 
door in that portion, which is in front of the 
defendant’s sekdari, would cause great hard¬ 
ship to the defendant, which be did not 
foresee at the time. The opening of the 
door at that place might lead to considerable 
litigation between the defendant and Musam^ 
mat^ Ram Kali. The present case is very 
similar to those mentioned in some of the 
illustrations to section 22, for example, 
illustrations (e), (A) and 0‘). Having 

regard to the findings at whioh the Courts 
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balow have arrived, there wafi uufairnesa ar.d 
inoqaalifcy in the ojntracfc and as the plaiutift 
would Bbill have the right to obtain partition, 
those Courts were jusUaed under the 
oiroumstanoes in exercising the 
vested in them under section 22 of the 
Specific Relief Act. The learned Counsel 
for the appellants referred to the case ot 
Shib Lil y. Tko Oollector of Bareilly CD. 
That o.ase has reference to its own peculiar 
oircumsbanoes and there is no general pro- 
position of law laid down in it which would 
help the appellants. I do nob think I should 
be justified in interfering with the discretion 
vested in the Courts below under section 22, 
which they have exercised not arbitrarily 
hub on reasonable grounds. I dismiss the 
appeal with costs. 

Appeal dismisse.l, 

(1) 16 A. 423j A. W. N. (1894) lOl. 


PRIVY COUNCIL. 

Appeal prom tag Hiou v’oort at Calcotta. 

October 29, 1912. 

Present :—Lord Macoaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
SAOHINDRA NATH ROT and others — 

Appsllants 

versus 

The SECRETARY cp STATE for INDIA 

IN COUNCIL— Respondent. 

Privy Council Appeal--Practice ~ Concurrent fitulings 

—Quention of fact. ^ ^ e c l 

The Privy Counoll, not sitting as a Court of fiist 

instance, cannot take into account even well-fouiuled 
criticism and disturb the concurrent (ladings in elfecc 
of two lower Courts purely on a question of fact, 
unless it is satisded that such dndings are erroneous. 

Appeal from a judgment and decree of the 
High Conrb at Calcutta, dated March 27th, 
1907, affirming a judgment and decree of the 
Subordinate Judge of Murshidabad, dated 
March 30th, 1904, 

facts—S pecial leave to appeal was 
granted by the Board on March 19fch, 1903. 

The respondent as plaintiff brought a suit 
against the appellants aa defendants for a 
declaration that a certain jalkar or fishery 
appertained to or was part and parcel of 
Jalkar Gangapabh Islampur and for recovery 
of possession of the same. The main qaes- 
tions for detorminatiou were, (1) whether the 


suit was barred by the law of limitation and 
the principles of estoppel and resjudioita and 
(2) whether, on true cinstruotion and effect 
of the documentary evidence, the findings of 
the High Court were incorrect. The jalkar 
in question, extending from Pointi in the 
District of Bhagalpore to Sahibganj and 
Tartipur in the District of Maldah, was 
given in the time of Nawab Ali Vardi Khan 
ill favour to one Ivailo Maharani. Her family 
remained in pis^essioa thereof until 1805 
when it was sold for arrears of revenue and 
purchased by the Government. In 1867, the 
said Jalkar was divided into two portions both 
being called Jalkar Gangapatb Islampur, 
In 1870, the southern portion was sold to and 
permanently settled with one Paresh Nath 
who remained in possession till 1883 when it 
was sold to one Krishna Lai Singh benamiy 
who remained in possession till 1892, when 
it was again sold for arrears of Government 
revenue ard purchased by Government. 
Sometime after the last purchase, it was 
found that this southern portion of the said 
Jolkar was in the wrongful possssstoo of the 
defendauts, which discovery led to the pre- 
sent suit. 

Messrs. DeGruythery R. C., and Sossy 
K. 0., appeared for the plaintiffs and argued 
that the suit was barred by the law of limi¬ 
tation, the principle of estoppel and the rule 
of res judicata. The High Court wrongly 
interpreted certain documents and failed to 
consider certain other documents which were 
material to the case. The respondents had 
not established their right to claim any relief 
set forth in their plaint. 

Sir Earle Rickards, K. G,, and Mr. Dunne, 
were not called upon to reply on behalf of the 
Respondent. 

JCDGMENr. 

Lord MAC.vAOnrEN. —This case has been 
very ably argued by Mr. DeGruyther. Speak¬ 
ing without having heard the other 
side, it is impossible to say that much of his 
criticism was nob well-founded. Bub this 
Board is not sitting as a Court of first in- 
stauce. The Board is not satisfied that the 
two judgments, which are in effect concur¬ 
rent, are erroneous. It is purely a question 
of fact. Both Courts have come to a certain 
oonclusioD, and their Lordships do nob think 
that they can interfere. 

Their Lordships will, therefore, hambly 
advise His Majesty that the appeal ought to 
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be disaiissed, and the appelUibs will p\y the 

C5StS. 

Selicitora fjr the Appellaats: Me33P3. 
Downer and Jo'inson, 

Solicitor for the Respondent: Soliciior^ 
Iniii OMce. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 464- op 1912. 

December 3, 1912. 

Present: —Mr. Jaatice Charaier. 

PRAG AND OTHERS—DsPfiNDASri—A pPSLL1NT3 

versus 

RAM NIRANJAN and others—Plaintiffs 

—Respondents. 

Mortgage'—Prior and suhAequent mortgagee—Father 
impleaded as party io e»n't —Effect of decree on 
son. 

A. mortgaged las share in 18S7 to B. In 1812, he 
moi’tgagod the same share to C. In 1893, ho again 
mortgaged that share along with other properties to 
B. A part of the consideration of tlio mortgage of 

1891 was the sum due under the tnortgago of 18S7. 
In 1899, tlie heirs of C. brought a suit on the basis of 
the mortgage of 1812 and impleaded B. as subsequent 
mortgagee. At the time of the suit, D. was in Jail and 
had a son who had not boon impleaded as a party to 
the suit: 

Held, that li’s sou, wlio was not impleaded in the 
suit, was nob bound by tlio dccroo obtained therein 
as he was nob eflfoctirely represoiitod in the suit. 

Second appeal from a decision of the 
Disbricb Judge of Jauupur, dated the 8ch of 
January 1912. 

Mr. ^uhamrmd Ishaq Khan, for the Appel* 
lauts. 

Mr. D. B. Sahwney, for the Respondents. 

JUDGMENT.—The facts found by the 
lower Appellate Court are as follows; 

la April 1887, Akbar Ahir mortgaged his 
share iu a fised-rate holding to the respond* 
ent, Ram Niranjaa, for Rs. 40. In May 
1892, he mortgaged the same property to one 
Bhagwan Das. In June 1823, he mortgaged 
the same property along with a house, trees 
etc., to Ram Niraujan for Rs. 150, out of 
which the sum of Rs, 61-8.0 was due upon 
the mortgage of 1837. In 1899, the heirs 
of Bhagwan Das sued upon the mortgage of 

1892 and obtained a decree for sale iu esecu* 
tioQ of which they themselves bought the 
holding in August 1901, In that sui% they 
impleaded Ram Niranjaa as a puisne mort¬ 
gagee. Ram Niranjaa had at the time a 


minor son, Bhagwan Prasad, who was joint 
with him aud was interested in the mortgage. 
The decree shows that Ram Niranjaa did 
not defend the suit. It is said that he was 
in Jail and that be sent a petition from Jail 
claiming to be a prior mortgagee of the pro* 
perty. The fact that he was in Jail was 
admitted before me but there is no such 
petition on the recerd. By deeds dated 19C4 
and 1909, the heirs of Bhagwan Das sold the 
plots of land to the ^grandsons of the original 
mortgagor Akbar and it has been found that 
the real purchaser was Akbar himself. 

Ram Niranjan and bis sons (two were bora 
after the previous suit) have now sued upon 
the mortgage of 1893. The Munsif dismissed 
the suit bub the Additional Judge on appeal 
held that the mortgage of 1893 was originally 
binding upon Akbar'a family to the extent of 
the sum due upon the first mortgage of 1887 
and that it could to that extent be enforced 
against the property in the bands of Akbar 
and bis family, notwithstanding the suit of 
1899 and subsequent proceedings. His view 
was that the sons of Ram Niranjan, not 
having been impleaded in the previous suit, 
were nob bound by the decree obtained 
therein and that as the property had got 
bick to the mortgagor, the latter oould not be 
allowed to hold it free of the mortgage which 
had nob beea paid off. 

If the decres of 1899 was binding upon the 
sous of Rim Niranjan, then it seems clear 
that the auebion-purchasers held the land 
free of all encumbrancss created by ths 
mortgagors aud it follows that when Akbar 
bought the land years afterwards from the 
auctioa-purchasers, he also obtained it free 
from encumbrances. 

Thus the question for decision is whether 
the decree was binding upon the eldest-^ son 
of Ram Niranjan who was nob impleaded in 
the suit (the other sous were born later and 
may be disregarded). There is no evidence 
that the plaintiffs in the former suit were 
aware of the existence of Ram Niranjan*s son 
but they would, no doubt, have discovered his 
existence if they had made inquiries. They 
were content to implead the person who 
appeared to have advanced the money. 

Reference has been made to oases in whioh 
it has been held that a son cannot avoid a 
decree passed upon a mortgage made by his 
father merely on tho ground that he was not 
a party to the suit but that he muabshoir 
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that, the mortgagee had notice of his interest 
and that after a sale has taken place in 
execution, he cannot avoid the sale except, 
upon showing that he was not bound to pay 
the debt aeoured by the mortgage. 

Those cases have little bearing upon the 
present case. Here the family consisting of 
Ram Niranjan and his son Bhagwau Prasad 
were in the position of Brat mortgagees as 
regards part of the amount due to them. All 
that they had to do was to plead 
the Brst mortgage, a mere formality, for the 
existence of the first mortgage was disclosed 
by the mortgage of 1893, which was admitted 
by the plaintiffs in that suit. Had they 
done 80 , the plaintiffs in that suit would have 
been required to pay the amount due on the 
mortgage of 1887. It is the amonnt now due 
on that mortgage which has been dwreed 
them in the present suit. Ram Nuraiijan 
was not sned as manager of the family pro¬ 
perty and being at the time in Ja. , he was 
not in fact In a position to manage that pro- 
party. The question is whetoer Ram 
Niranjan’s son was effectively represented in 

the suit. In my opinion, he was “Ot- 
many oases, it is possible to presume that a 
father represented his sons in pre 
litigation but in the present case, on the facts 
no snoh presumption arises. It appears to 
Pie that Ram Niranjan's eldest son was not 
bound by the decree obtained against his 

father and, therefore, could have 
mortgage of 1887 against the auotioo-pnr 
chasers and that the present defendants-res- 
pondents are in no better position, ine 
appeal is dismissed with costs including fees 

on the higher scale. 

^ Vakil‘ ,ir»\ 
<;kM 

PtJJfJAB CHItJF 
Second Civil Appeal ^3 
November 29, 1912, 

Present:-Mr. Justice Robertson and 
Mr. Justice Beadon. 

ram NATH—Plaistifp—Appellant 

versus 

unfiAOt RAM—Dependant— RaspoNDENr. 

® mnd!rLw-Joint family -DeM-Uan for immoral 

®Ta deK “»traoted for an immoral purpose by 


a Hindu father, ib is not binding against the son. even 
if the property is acquired by the father himself. 

AUhou<»h in order to prove that a dobt was incurred 
for an im'moral purpose, it is not sufficient to prove 
isolated acts of immorality or even general immora¬ 
lity but there must bo clear connection between the 

immoral life and the dcbtscontraeled, yet it is not 

necessary to show that tho proceeds of each loan was 

separately spent on a specific act of immorality. It 

would be sufficient to prove that tho borrower was at 
tlie timo living a licentious life, beyond his means, 
iiidiil<'ing in drink, riot, prostitution and debauchery, 
and that at the same time, lie was without any busi¬ 
ness or occupation on wliich the money might legiti¬ 
mately have been spent, without shosving on which 
particular act of immorality tho money was spent. 
If it is proved that at the time of tho loan, the bor¬ 
rower was notoriously wasting his substance in 
riotous living and spending large sums beyond his 
income and above his station in life, in this way only, 
the loan contracted in the midst of such living and 
spent upon it would be a loan contracted for immoral 

purposes. 

Second appeal from the order of the 
Additional Divisional Judge of Lahore, dated 
2l8t October 1910, affirming that of the Sub- 
Judge. 1st class, of Lahore, dated _26fcli 
January 1910, dismissing plaintiff’s claim. 

FACTS.—This was a suit for a declaration 
to the effect that ith share of a koiM and 
compound known as Ice Factory together 
v 7 ith shops attached to the Ice Factory, situate 
in Lahore, Auarkali Baeur,andboundedon three 
aides, t.e., north, east and south, by thorough¬ 
fares and mortgaged to defendant No. 1, ac¬ 
cording to a registered sale-deed of 1901, 
shall not be liable to attachment in execu¬ 
tion of a decree passed by the District Judge, 
Lahore, in favour of defeudant No. 1 and 
against defendant No. 2. Both the Courts 
dismissed the suit. The plaintiff appealed 
to the Chief Court. 

Lala L'ljpat Rai and Diwan Mehr Ohand^ 
for the Appellant. 

Chaudhri Lala Qohind Ro-nt 

and Mr. Asquith, for the Respondent. 

JUDGMENT.—This is a revision under 
section 70 (1) C&) of the Punjab Courts Act, 
and having been admitted becomes an appeal 
under clause ‘1 of that section. 

After hearing lengthy arguments, we come 
to the conclusion that the case can be decided 
without much difficulty on one point only. 
It is admitted on all hands that if the debt 
in question was contracted for an iinmoral 
paipose, the debt is not binding against the 
son of Thakur Das who contracted it. This 
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would be the case even if the property had 
been acquired by Thakur Das himself. We 
are, however, of opiaioa that the property 
belonged to Karra Naraio, and was aucaatral 
in the hands of Thakur Das. The first Court 
held that the attempt to prove that the 
Rs, 3,000 borrowed was immediately spent 
in gambling had failed,and,consequently, that 
the debt could not be held to have been 
contracted for an immoral purpose and the 
learned Divisional Judge accsptedthis finding 
and conclusion; and the learned Counsel for 
the respondent endeavoured to support that 
view aud quoted various authorities [^Bahadur 
Singh v. D$$r.ii Parnanand (1), Khililul 
Rahman v. Qohind Pershad (2); Rim Narain 
Koer V. Mahabir Pershad Singh (3) ; Nonowf 
Babuasin v. Modhun Mohun (4); Suraj Bunsi 
Koer V. Sheo Persad Singh (5); Ohandradeo Singh 
v.MataPrasad (6)], all of which we have con« 
salted in aid of his oonteotion. The gist of 
all those rulings amounts to this, that it is 
not sutficieiit to prove isolated acts of 
immorality or even general immorality, but 
that there must be a clear connection between 
the immoral life and the debts contracted. 

While we accept this as a correct statement 
of the Hindu Law on the subject, we are 
unable to agree to the oonteatioos put for* 
ward for the respondent that it is necessary to 
show that the proceeds of each loan was 
separately spent on a specific act of im* 
morality. No doubt, for instance, to prove that 
a loan was obtained and then spent on the 
purchase of jewellery to be presented to a 
prostitute in order to gain her favour, would 
be to prove that the loan was procured for an 
immoral purpose. But it would, in our 
opinion, equally be sufficient, to prove that 
the borrower was at the time living a 
licentious life, beyond bis means, indulging 
in drink, riot, prostitution and debauchery, 
and that at the same time he was without 
any business or occupation upon which the 
money might legitimately have been spent, 
without showing on which particular act of 
immorality the money was spent. In fact, 
if it is proved clearly that at the time the 

(1) 53 P. E. 19^1, 

(2) 20 C. 328. 

(3) 13 C. 208. 

(4) 13 C. 21 (P. 0.); 13 I. A, 1. 

(5) 6 1. A. 88; 5 0. 148; 4 0. L. R, 226. 

(6) 31 A. 176 (F, B.); 16 A. L. J. 263; I Ind. Caa. 
479. 


borrower was notoriously wasting his 
substance on riotous living) and spending 
large sums beyond his income and above his 
station in life in this way only, a loan 
contracted in the midst of snch living and 
spent upon it would be a loau oontraoted for 
immoral purposes. Indeed, it can hardly 
ever, if ever, be possible and must always 
be extremely difficult to prove specific expen* 
diture on one specific act of immorality. 
Here we are, the appeal being one under 
section! 70 (11 (6), bound by the findings of 
fact of the lower Appellate Court. The finding 
on this point is that at the time the Rs. 3,003 
in question were borrowed, Thakur Das was 
a gambler, drunkard, and whoremonger.** 
He was contraotlag enormous debts, he 
borrowed Rs, 15,000 within two months, and 
the conclusion is irresistible that this loan 
was contracted to be expended on gambling, 
drinking and whoremonging, that is, “for an 
immoral purpose’*. 

This being so, the share of Bam Nath, who 
is a member with Thakur Das of joint Hindu 
family, is admittedly not liable for this debt. 
It is uaneodssary to discuss any other point. 

We accordingly accept the appeal and 
decres the olairu with costs throughout. 

Appeal allo'j>iL 


MADRAS HIGH OOHRT. 

Second Oivio Appeal No, 427 of 1911. 

October 25, 191^. 

Present;—Mr. Justice Sundara Aiyar aud 
Mr. Justice Sadasiva Aiyar. 
KOOLAPPA ROWTHAR alias Sysd 
MUHAMMAD ROWTHBR —Appellanf 

versus 

M. APPU ASARI AND OTHERS — 

Respondents. 

Alienation—Invalid alieTvation—Right of alienee to 
sue for possession. 

An alienee, who obtains no valid rights under his 
alienation,cannot maintain a sait for possession of the 
property. 

Second appeal against the decree of the 
Snbordinale Judge of Palghat, in A. S. 
No. 418 of 1910, presented against that of 
the District Mnnsif of Palghat. in O S. 

No. 42 of 1908. 
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ABDULLAH KHAN BASHARAT HUSSAIN. 

Mr. 0. V, Anantakrishna Iyer, for tha 

Appellant. 

Mr. K. B, Subramanya Aiyar, for 2nd Res¬ 
pondent. 

JUDGMENT.—Two contentions Have been 
ur^fed in support of this second appeal. It 
is arg:ued that the property in question U not 
really trust property belonging: to the ch'it- 
tram. Exhibit 1 clearly shows that the whole 
property was dedicated to the charity. By 
the ftarjr, Exhibit E, all the incorno of the 
property in 1881 except 10| pirjs of paddy 
was appropriated for the performanea of the 
charity. The parties to the karar agreed 
to divide the rest among themselves and also 
agreed that, if there was any increase in the 
income, the various members should divide 
it between themselves. At the same time, 
they entered into an agreement that they 
would defray the expenses of any repairs 
that might be required. There is no iatea* 
tion apparent iu that document to affect 
the trust created by Exhibit I. It was an 
arrangement for the management of the tru.^ib 
property. Whether the provisions for the 
division of any increase in the inorae 
between the members would be upheld as 
valid in law or not, it is unnecess.iry to 
decide for the purpo.ses of this case. The 
document does not, in terms, say that the 
excess income to be divided is to be appro¬ 
priated by the members for their personal 
use. The other question argued is that, 
although the sale by Chokalingam’s sons 
to the plaintiff may be invalid, still the 
plaintiff is entitled to recover as standing in 
the shoes of Cbokalingam and that the 
defendant must be held to be estopped from 
disputing the plaintiff’s right to recover, 
just as he would be estopped from contesting 
a suit by Cbokalingam himself for the 
recovery of the property. This contention 
cannot be upheld. It is, no doubt, true that 
a mortgagee would, ordinarily, be estopped 
from contesting the mortgagor’s light to 
redeem. Bnt this does not give an alienee 
who has obtained no valid rights under his 
alienation to maintain a suit for the property. 
The plaintiff having no valid title, his suit 
was rightly dismissed by the lower Courts, 
We dismiss the second appeal with costs. 

Appeal dismused. 


PRIVY COUNCIL. 

Appeal FtiOii the Hiqs Ocubt at Allahabad, 

November 2?, 1912. 

Present: —Lord Mac.iaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
Snyi'd ABDULLAH KHAN— Appellant 

versus 

Saiyid BASHARAT HUSSAIN— 

Respondent. 

RyUtration Act (III of 1887;, ss. 17, p—Agreement 
hetioecii morttjfigor and mortgagee n.'j to disponal of rents 
and ^>rnfit^--Eoidcnce Act (I of 1872), s. 92—Admusi’ 
bililij of i>reL'ioiii negotiations to varg ienns ol document 
— Transfer of Property Act (IV of 1882), s. 65 (g), ap¬ 
plication of -ilortg/igc executed before Act. 

An agi-eemcnb bi-twoen a mortgagor and mort- 
giigeo as to the mode in which tho rents and pro¬ 
fits of the morcg.iged property (exceeding Rs. 100 in 
value) are tu bu dealt with, requires compulsory re¬ 
gistration and, if unregistered, is inadmissible in evi¬ 
dence. 

It is no more porrnUsible in India than in England 
to coatr.adict or vary the express and unambiguous 
terms of a written instrument by reference to preli- 
minarv negotiations or previous conversations. 

Section 65 (a) of the Transfer of Property Act cau 
have no applicatiou to a case where the mortgage was 
executed before the date of the Act, though one of 
the further charges was subsequent to it. 

Consolidated appeals fro.m a judgment and 
two decrees of the High Court at Allahabad, 
dated December 22Qd, 1908, partly reversing 
and partly alhrmiog a judgment and decree 
of the Sub:)rdioate Judge of Meerut, dated 
December 22Qd, 1903. 

Mr. DeQruyther, K. 0., (with him Mr, 
O'Oarmun) on bshalf of the Appellant, con- 
teaded that the mortgage was an usufruc¬ 
tuary mortgage and, therefore, the mortgagee 
in possession was not liable to render an 
account to tho mortgagor. The leas© and 
the mortgage were two distinct transactions 
and could not be read together. As to sub¬ 
sequent arrangement by means of a rukka^ it 
was nob registered and, therefore, could not 
be admissible in evidence. 

Sir E. BichardSf K. 0., on behalf of the 
Respondent, contended that here a construc¬ 
tion was going to be put on the document 
which was contrary to fact. There are other 
pieces of evidence on record which go to show 
the nature of original transaction and the 
circumstances of the case. 

Mr, D«6e, following, stated that the deed 
as usufructuary mortgage was fictitious and 
the lease was a device to seonre the interest. 
The deed and the lease should be read to* 
gether. 
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/JIDL'LLAU KHAN' l\ i:'.SIIARAT HUiSAIN'. 

[LaRt) Moulton: Here the lej.33 ani ths 
deed clasp], 

JUDGMENT. 

Loud IMacnaghten.— The respondents in 
these consolidated appeals are the repreaen* 
tatives of the late plaintiff, Saiyid Basharafc 
Husain, now deceased, who was the owner of 
valuable ze/nindnri property, subject to a 
mortg:ao:e dated the 25th of August 1880, 
and three further charges tacked to it. Tlie 
mortgage of 1880 and these further charges 
are now vested in the appellant. 

The controversy in this case arose out of 
these mortgage transactions. The original 
mortgagee was Husain Ali Khan, who made 
the advances to Basharab Husain, and took 
the securities in the name of bis wife. 

Basharat Husain brought a suit for rederop* 
tion, His right to redeem was not disputed. 
I'he only question was as to the terras and 
conditions on which the decree for redemp¬ 
tion should be made. 

On the part of the appellant, it was 
maintained that the rights of the parties raust 
be governed by the provisions of the raort- 
gage-deed of 1830, which was duly executed 
and duly registered. On the other hand the 
mortgagor contended. (1) that the real 
intention of the parties was to be gathered, 
not from the mortgage-deed, but from* 
iipgotiations and conversations alleged to have 
taken place before the mortgage was executed; 
and (2) that on the mortgagor relinquishing 
the mortgaged property which had been 
leused to him immediately after the date of 
the original mortgage, an agreement was 
come to between the mortgagee and the 
mortgagor as to the mode in which the 
rents and profits of the property were to 
bo dealt with. The only evidence produced 

IQ support of this alleged agreement was a 

letter or rukka, neither registered nor 
witnessed, purporting to be dated the 11th of 
June 1881, and to be signed by the mortgagee 
(who died m 1886, ten years before the 
institution of the suit;. The Subordinate 
trudge of Meerut, who was the trialJudge 
came to the conclusion that the document 
in question was a forgery. The learned 
Judges of the High Court considered it 
genuine and gave effect to it. It is not 
necessary for their Lordships to determine 
whether the document is genuine or not 
By the provisions of the Registration Aot 


tl9l2 

fill of 1877), such a document being un¬ 
registered is inadmissible in evidence. 

As regards the first contention on the part 
of the mortgagor, which appears to have been 
argued at great length in the Courts below, it 
seems impossible to support the decision of 
the High Court. It is no more permissible 
in India than it is in this country to contradict 
or vary the express and unambiguous terms of 
a written instrument by reference to prelimi* 
nary negotiations or previous conversations. 
The Indian Evidence Act is olear on the point. 

The consideration for the mortgage of 1880 
was the sum of Rs. 70,000. The mortgage 
was- expressed to be for the terra of eight 
years. The mortgage-deed contains the 
following statement: — 

‘It is agreed by mutual consent of the 
parties to tliis document that the profits of 
the property mortgaged shall beloug to the 
aforesaid mortgagee in lieu of the interest on 
the mortgage money, and I, the mortgagor, 
shall have no claim for mesne profits. The 
mortgagee also shall have no right to claim 
interest on the mortgage money advanced by 
him.’* 

The mortgagee relied on this provision. 
The learned Judges of the High Court 
refused to give it any effect, holding that the 
mortgage was usufrnctuary only in form, and 
that the security was iotended to be a simple 
mortgage carrying interest at the rate of 6 
per cent, per annum. In coming to this con¬ 
clusion, tlie learned Judges seem to have been 
iofiuenced both by the preliminary negotia¬ 
tions to which the mortgagor and his 
witnesses deposed, and by the circumstance 
that by a deed, practically contemporaneous 
with the mortgage, the property was leased 
to the mortgagor for tlie period of the mort¬ 
gage on very favourable terms at a rent which 
worked out at 6 per cent, per annum on the 
sum secured. The net profits of the property 
in mortgage were apparently nob less than 
Rs. 6,000. The rent reserved was only 
Ks. 4,200. Favourable as the terms were, 
the mortgagor very soon fell into arrear. The 
mortgagee brought a suit against him, 
and he then gave up possession to the mort¬ 
gagee. It may be that if the mortgage-deed 
means what it says, it would have bsan better 
for him to have fought the case out. Such is 
evidently the view of the High Court. Bub 
after all, that is no oenoern of the Qonrt. It 
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was for the mortgagor to judge what was the 
wisest course for him to pursue. 

Haviug regard to the eageruess of wealthy 
mouey*lenders to obtain seourity ow zemindiri 
property and the oompetitiou among them for 
a position thought so advantageous, there does 
not seem to be anything strange in the 
apparently easy terms of the first mortgage 
transaotion between the lender and the 
borrower. 


Their Lordships agree with the High 
Court in thinking that the mortgage and the 
lease were parts of one and. the same transac* 
tion. But there is no inconsistency between 
the two inslruoients. Nor would there have 
been any inconsistency if the mortgage itself 
had contained a provision for granting a 
lease on the berms upon which the lease was 
actually granted. 

Oce point was raised by the mortgagee 
before the Subordinate Judge on which he 
failed It was not dealt witli by the learoed 
Judges of the High Court because they were 
against the mortgagee on the main question. 
The point was raised again before this 
Board; it was this: part of the property 
expressed to be mortgaged was withdrawn 
from the security in consequence of a 
successful claim to it by the mortgagor’s 
sister. The mortgagee claimed damages or 
compensation for the diminution of his 
security. The Subordinate Judge rejected 
that claim, being of opinion that the mort¬ 
gagee when he took his seourity was aware of 
the oircnmstances of the property and the 
position of the mortgagor's family. Their 
Lordships think that the Subordinate Judge 
was right. They consider that the Transfer 
of Property Act. (IV of 1882), section 
65 (a), on which reliance was placed (what¬ 
ever the construction of that section may be), 
can have no application to the present case 
where the mortgage was executed before the 
date of the Act, though one of the further 
charges was subsequent to it. 

Their Lordships will humbly advise His 
Majesty that the appeals should be allowed, 
the orders of the High Court discharged 
with costs (any costs paid thereunder being 
re-paid), and the order of the Subordinate 
Judge restored. 

The respondents will pay the costs of the 


Appeals. 


AppeaU allowed. 


Solioitor.9 for the Appellant: Messrs. Uanlien 
Ford, Ford and Ohester. 

Solicit>rs f«)r t!ie Respondent: Messrs. 
Ti>irrow, Rojcri, and hevill. 


BOilBAV HIGH COURT. 

CiViL Apps.vl No. 33 op 1912. 

Sdit No. 681 of 1909. 

September 23, 1912. 

Present -.—Sir Basil Scott, Kt., Chief Justice, 

and Sir N G. Ohandavaikar, Kt., Judge. 

Nawib BEHRAM JUNG— Plaintiff 

versus 

Haji SULTANALt SHUSTRV— 

Depsndant. 

Procedure CodefAct V of l90S),s, 129, 0. XLF, 
j‘. 10 — Security for coits — Bomhay High Court Rules, 
r. 725. 

A., a resi'Ieiit of tlydorab.id who liad no immove¬ 
able property in British India, hied a suit against B. 
ou the Original Side of the Bombay High Court. The 
hearing of the suit occupied eight days andB. made no 
application for security for costs. On the suit hav¬ 
ing been dismissed, A. tiled an appeal and deposited 
Rs. 5‘JO as security for costs of the appeal in accord- 
jiuce witli the rules of the Bombay High Court. JB. 
iip|>lied that .1. may be required to give security for 
costs ill the lower Court under Order XLl, rule 10 of 
tlio Code of Civil Procedure: 

Held, (1) that rule 72o of the rules of the 
Bombay Higli Court and uot Order XLI, rule 10. was 
the governing rule with reference to appeals from the 
Original Side; 

(2) that A. having complied with rule 725, and 
B. having abstained, in the original suit, from, apply- 
iug for security of the costs of the origiual hearing, 
there was no reason why the Court should 
exercise its discretion to order security for the said 
costs. 

Mr. Bahadurji, for the Plaintiff. 

Mr. Kangj, for the Defendant. 

JUDGMENT.—In this case, it appears 
that a suit was hied on the Original Side of 
the Court by the present appellant who was 
known at the time to he a resident in 
Hyderabad without immoveable property 
in British India. The suit was contested 
and occupied eight days in the bearing. 
The defendant, however, made no application 
for security for costs before or at the bearing 
of the suit in the original Court. 

Now that the appellant has filed an appeal 
and has deposited the prescribed amount 
according to the rules of this Court, ru., 
Bs. 500, as security for costs of the appeal 
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and witbin a fortnight o£ tho date fixed 
for the hearing of the appeal, the respondent 
gives notice to the appellant to show cinse 
why he should not deposit in Court 
Rs. 7,500, as security for both the costs of 
the appeal and the costs in the lower 
Court. 

The contention on behalf of the respond¬ 
ent is that the case is governed by Order 
XL!, rule 10, and that as the appellant is 
residing out of British India, the Court is 
bound to demand security not only for the 
costs of the appeal but also for the costs of 
the original suit. 

If Order XLI, rule 10, applied to the case, 
it would not appear to bo imperative upon 
the Court to demand security for the costs 
both of appeal and the original suit. The 
section says;—“The Appellate Court may, 
in its di3cretion,...demaDd from the appellant 
security for the costs of the appeal, or of the 
original suit, or of bpth: Provided that the 
Court shall demand such security in all 
cases in which the appellant is residing out 
of British India, and is not posse.osed of any 
suflBcient immoveable property wilbin British 
India....” But as the security which is 
previously referred to is security for the 
costs of the appeal or of tlie original suit or 
of both, it is not clear that such security’ 
is meant in every case to include costs of 
'both.’ 

We are of opinion, however, that this Court 
sitting on appeal from the original suit is not 
governed by Order XLI, rule 10, 

Section 129 of the Code says: — 
“Notwithstanding anything in this Code, any 
High Court established under the Indian 
High Courts Act, 1861, may make such rules, 
not inconsistent with the Letters Patent 
establishing it, to regulate its own procedure in 
the exercise of its original civil jurisdiction as 
it shall think fit, and nothing herein contain¬ 
ed shall affect the validity of any such rules 
in force at the commencement of this Code.” 

Now, the rule in force at the commence¬ 
ment of this Code is No. 725, which provides 
that with the memorandum of appeal the 
appellant shall, unless specially exempted by 
an order of the Court or allowed to appeal 
as a pauper, deposit in Court the sum of 
Bs. 500, as security for the costs of the 
respondent in the appeal, or if more than 
one, for the costs of each respondent having 
different interests. 


That rule is imperative unless an order is 
obtained exempting the appellant and it is 
a rule inconsistent with the Order XLI, 
rule 10. 

The rule has always been regarded as the 
governing rule with reference to appeals from 
the original side as is apparent from Ahmei 
bin Shaik Essa Khalifa v. Skaik Essa bin 
Khaliffa (1), in which section 549, which is 
re produced iu Order XLI, rule 10, was 
referred to on behalf of the respondent. 

The appellant having complied with Rule 
725 and the respondent having abstained 
from applying for security of the costs of the 
original hearing, as he could have done, we 
see no reason why we sVould exercise onr 
discretion by ordering that the appellant do 
now give security for the coats of the original 
hearing. We have been referred to no 
reported case in which such an order has 
been made, and we do not think (although 
we do not doubt our power, if it were 
necessary in the interests of justice, to make 
such an order) that a case has been made oat 
for such an order at present. 

We, therefore, reject the motion. 

Costs to be costs in the appeal. . 

Motion rejected. 

Attorneys for the Appellant; Messrs. 
Payne ^ Co. 

Attorneys for the Respondent: Messrs* 

Matubkai, Jamietram 8c Madan. 

(1) 13 B. 458. 


MADRAS HIHH COURT. 

Second Civil Appeal No. 182 ob 1911. 

Angust 13, 1912. 

Present;—Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar, 

CHILL AMUTHU— Appsllant 

versus 

MUTHUDATAR SERVAI and others—, 

Respondents. 

Benami transai'.tion—Turchase of property "by hu9^ 
hand in wife's name—‘Presumption—^Passing oj con¬ 
sideration — Irespass — Oioncr not tn possession at time 
of irespass—Right to damages. 

There is no presumption that the purchase of pro* 
perty by a husband in his wife’s name was benami 
for the former. The true test of ownership is, who 
paid the consideration for the purchase. 

Motivahu y. PurushoUiin Payalf 29 B. 306; 6 Bom* la 
B. 975, referred to. 
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An owaor of immovoablo property is ontitlod to 
dADia^s Against any one trospasainj^ on it, wliuthev 
tho owner was or was not in poaaoasioii at tlio time 
of trespass. 

Ssoond appeal ayaiost the decree of the 
Dietriob Ooart of Rananad, io A. S. No. 133 
of 1910, presented against that of the 
Diafcriot Mansif of Sivaganga, in 0. S. No. 50 
of 1908. 

1 ,^ Mr. K. N. Aiya, for the Appellant. 

' Mr, Sreenivas'i Aiycmgart for the Respond¬ 
ents. 

jaUG-MENT.—The juidgment of the Dis- 
triob Judge in this case is nnsatisfaotory. 
The plaintiff claimed the property as her 
own and alleged that the let defendant took 
possession under a mortgage ezeoated by 
the 2Qd defendant, plaintiff’s father, to the 
1st defendant and that the 2 ad defendant 
was nob the owner and had no title to 
exeonte any mortgage. The Ist defendant, 
in his defence, did not claim any title to 
the property under tbe mortgage executed 
by the 2nd defendant and coobended that 
he had thrown up the mortgage and 
never took possession and was not, therefore, 
liable to the plaintiff for any damages. The 
District Mansif found that the 1st defend¬ 
ant took possession and awarded mesne 
profits for three years prior to the suit and 
one year afterwards. 

On appeal, the District Judge has 
decided the case apparently on the qiestion 
of title. He does not find that the Ist 
defendant was not in possession of the 
land. He says that according to Bai Motivahco 
V. Purushotam Dayal (1), the purchase of 
property by a husband in his wife’s name is 
to be regarded as 6en'i»rti for himself 
and' that the same presumption would 
apply io Sontheru ludia. He does not 
find, as a fact, that the purohase-mouey 
was supplied by the 2Qd defendant. The 
Judge observes generally that other doou- 
ment -3 seem to indicate that the property 
belongs to the 2 ad defendant,** He has 
nob discussed the evidence or recorded a 
specific finding that the laud bolongd to the 
2Qi defendant. Seeing thab the Ist defend¬ 
ant did not claim aoy title in himself 
under the mortgage, if the plaintiff was in 
possession of the property and the let 
defendant took possession, that would be 

(l) 39 B, 306j 6 Bom. h. R. 075. 


sufficient to entitle the plaintiff to recover 
damages against him. If the plaintiff was 
not in possession when Ist defendant 
entered on possession, the plaintiff would 
still be entitled to recover damages if she 
was the owner. We are unable to under¬ 
stand the District Judg 0*8 award of 8 annas 
damages. It is impossible to see on what 
principle he has proceeded. He apparently 
allows nominal damages. But if, as he 
seems to think, the plaintiff was not the 
owner, it is nob easy to see on what ground 
she is entitled to any damages at all. 

Thera must be a finding on the question, 
how long the Ist defendant was in posses¬ 
sion and what mesne profits are payable for 
that period? We reverse the decree of the 
District Judge and remand the appeal for 
fresh disposal according to law, If a deci¬ 
sion on the question of title becomes material, 
both parties should be allowed to adduce 
evidence in respect of it. The costs of this 
second appeal will abide the result. 

Appscd allowed. 


bombat high court. 

FULL BENCH, 

SsONO CivcL Appeal No. 54.1 Oif 1911, 
September 30, 1912. 

Pmeut:—Sir Bidl Scott, Kr., Chief Justice, 
Sir N. G. Chandavarkar, Ur., Judge, 

Mr. Justice Bitchel^r and Mr. Juetioa Rao. 
VrASAOHARTA NARiYANAOHARlTA 

—Appellant 
versus 

VBNKCJBAI RINGAOHARITA UPADYA 

—Respondent. 

mn'U LuD^AdoptionSetllemant h>j adoptive 

mother in favour of her daxijhter—Consent of natural 

father of adopted son—RipuHation of agreement 
by adopted son after imjority-^Rightof daughter to 

enforce agreement. 

A sottlem^ab of imtaoveable property by an adopt- 
Hindu widow ia favour of her daughter, to bake 
e#eob upoQ the daughter obtainiag majority, assented 
to by the natural father of tho adopted boy at the 
time of the adoption, cannot bo enforoed by the daugh¬ 
ter against the adopted son who repudiates it on 
attaining majority. , . . - 

Second appeal from the decision of the 

Assistant Judge of Dharwar, ia Appeal No. 

214 of 1909, confirming that passed by the 
Subordinate Judge at Haveri, in Civil Sqit 

No, 235 of 1908. 
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ORDEROF REFERENCE. 

Beaman, J. —The question referred to a 
E^all Bench is: Wliether the terras of an 
agreement entered into between the natural 
and adoptive parent as conditions of the 
adoption, are binding upon and can be enforc* 
ed against the adopted son'p 

Possibly so stated, the question may appear 
too wide to admit of an unqualified answer. 
The facts of the case, which have given rise 
to this reference, might, however, enable the 
Full Bench to answer the question with 
reference to the case, if not generally. 

An agreement was entered into (for the 
purposes of this reference it may be taken 
that the agreement, though not incorporated in 
the deed of adoption, was a condition of 
that deed, and so understood by the parties 
to it) between the natural father of the 
adopted boy and his adoptive mother, by 
which the former agreed to validate for the 
minor adopted son, the absolute gift of some 
56 acres of the ancestral immoveable property 
by the widow to her daughter, who was also 
the daughter of the widow’s deceased 
husband. 

The following cases have been relied on in 
support of the donee’s contention that the 
gift can be enforced against the adopted son: 
Ghitko V. i/aKa/ci(l); Havji Vinayakrav Juggan~ 
nathY, hakshmibai{2)\ Basava v. Lingangnuda 

(3) and Visalakshmi Ammal v. Sivaraman (4). 

It may be observed that the intended gift 
was made to the sole reversioner. Had it, 
therefore, been of the whole life-estate, it 
would apparently have been effectual and 
good in law, irrespective of all other considera¬ 
tions, as doing no more than accelerating 
the reversion: tide PiZw V. Babaji Naru (5). 
Speaking for myself, notwithstanding the 
dictum of Lord Morris, I cannot see any good 
reason in principle why a gift of part only 
of life-estate, accelerating to that extent the 
reversion, should not be equally effectual and 
valid. Bub this High Court appears to have 
held the contrary: vide Pilu v. Babaji (5). 

We doubt, and chiefly on the authority 
(leaving aside general principles fora moment) 

(1) 11 B. H. 0. R. 193. 

(2) 11 B. 381. 

(3) 19 B. 428. 

(4) 27 M. 677; 14 M. L. J. 3iO. 

(5) 34 B. 165i 11 Bora, L. R. 1291} 4 Ind. Oaa, 684, 


of Bhashat Bdbidat Singh v. M.aha,rani Indar 
Kunwar (6), whether on the facts stated, the 
gift can be enforced against the minor 
adopted son. As, however, there is a con¬ 
siderable current of authority which seems 
to set the other way, we do not care to give 
effect to thac doubt ourselves. Again, speak¬ 
ing for myself, I might adopt the referring 
judgment of the Judges iaVisalukshmi Ammal 
V, Sivaraman (4) as ray own, only gaardiog 
myself against adopting one passage in it, 
in which those learned Judges appear to say 
that prior alienations of the life-estate remain 
unaffected by the subsequent adoption. In 
my view, an adoption at once terminates 
the life-estate, and, therefore, all alienations, 
merely co-extensive with it. Again we do 
not rest upon any distinction (a? the Fall 
Bench of the Madras High Court appeared to 
do in that case) between a case in which 
the agreement is incorporated in the adoption- 
deed and one in which it is not. Provided 
that the agreement was in fact intended to be 
a condition of the adoption, it appears to us 
immaterial whether it was or was not incor¬ 
porated in the adoption-deed. 

We feel grave doubt whether the reasoning 
either in Chitko v. Janaki (I) or in Ravji 
Vinayakrav Oaggannath v. Lakshmihai (2), is 
adequate to support the conclusions reached by 
the learned Judges who decided those cases. It 
is to be noted that no case decided in our Court 
has gone so far as we are asked to go in this 
case tliough the principle of the decisions may 
well be thought capable of such extension. 
An agreement by which the adopting widow 
is to be allowed to retain her life-estate, not¬ 
withstanding the adoption, differs in fact and 
in principle from an agreement under which 
a power is conferred upon her which, as a 
widow enjoying a life-estate, she could by no 
other means obtain. 

It is only necessary at this stage to make 
a single comment upon the Privy Goancil 
cases relied on by the plaintiff-respondent. 
Although their Hordships do appear to 
recognize that such agreements conditioning 
an adoption are not necessarily void, the 
furthest they go is to say that the minor may 
ratify them on attaining majority. But this 
also implies that he has the option of ratify¬ 
ing or not ratifying. And that is in effect, 
in all cases of the kind, to say that the 

(6) 16 C. 656} 16 I. A. 63. 
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ftgredment) per se is not binding: upon him, 
aud OAunot be enforced par inviium. 

If the plaintiff's oonteution be sound, and is 
really supported by the decisions in such oases 
as Ohitko v. Janaki (1) and Ravji Viniyakrav 
Jaggannith v. Lakshmibai (2), then by an ag¬ 
reement betvreen the natural father and the 
adoptive mother of a boy about to be adopted, 
a power can be conferred upon the mother, 
which is unknown to the Hindu Law. 

Briefly, we think that the fallacy of the 
plaintiff’e argument, if it be a fallacy, lies in 
borrowing considerations from the law of 
oontraet to use in the domain of status. 
Status may, of course, be created by contract, 
but once created, we doubt whether its legal 
incidents, rights and obligations can be con¬ 
trolled, abrogated or restricted, by any term 
in the contract creating it. 

Analysis will reveal that in such a case as 
we are considering, what actually has hap¬ 
pened is that a contract has been made 
for the minor, one of the results of which is 
[or was in the cases of Ghitko v. Janaki 
(1) and Ravji Vinayakrav Jaggannath 
V. Likshmibai (2), while here it is 
even more startling] that the adopted boy 
agreed to treat himself as not adopted so 
long as the adoptive mother lived. For in 
law, his adoption, jnst as his natural birth, 
had he been born to her in wedlock, puts an 
end to her life-estate and at once relegates 
her to the position of a Hindu widow entitled 
to maintenance. So that what may be 
thought to be almost the absurdity of this 
view can be illustrated by saying that such 
an agreement, viewed solely with reference 
to its legal consequences, is exactly the same 
as though a son could agree not to be born. 

We also doubt whether the natural father 
has any power whatever to stipulate for more 
than conditions precedent to the adoption, as 
for example, that the adoptive mother should 
pay him a sum of money. It may be doubted 
whether in this single relation, the natural 
father can be regarded as iu any true sense 
the guardian of the minor boy who is being 
given in adoption. He is rather, as the 
'Judges iu Ohitko v. Janaki (Ij pointed out, 
a proprietor. No question can be made of 
his motives, nor his conduct challenged on 
the ground that it is against the interests of 
the minor. Thus a rich father may give his 
^pn in adoption to a poor mother^ and though 


that would be clearly against the minor’s 
interest, the adoption could not be gainsaid. 
Doubtless if he stipulated for a payment, so 
much of the contract, which precedes tho 
creation of the status, might possibly be 
impugned, but once the status was created, it 
could not be undone. These are only a few 
of the considerations which induce us to 
think it desirable to refer this question to a 
Full Bench. If adoption is in essence a 
religious sacrament, creating a new status, 
much of the reasoning of those learned Judges 
who have favoured the recognition of pre¬ 
liminary bargainings, and the making of 
conditional contracts, some of the terms of 
which reach as far as to cut down the legal 
incidents of the status, would have to be very 

carefully re-considered. 

Hbatom, J.—I concur. I think, for the 
reasons given, it is necessary to refer the 

question to a I^ull Bench. 

Messrs. Setlur and Nadkarni', (with him. 
Mr. K. H. ffeifcar), for the Appellant. 

Mr G. S. Sdulgaonkar, for the Respondent. 

JUDDMENT. 

Soorr. 0. J. —In my opinion, the question 
referred is one nob necessarily involved in 
the decision of the cise, and one which 
should not now be considered. The alterna¬ 
tive suggestion in the referring judgment is 
that the question for our decision should bo 
limited with reference to the facts of the 
case. I agree that it should be so limited 
bat I do not think that in that condition, it 
is uncovered by suffiicient authority. 

The document, which purports to transfer 
the absolute interest in certain immoveable 
property to the daughter of the adopting 
mother, also reserves for the use of the latter 
all the rest of the property then in her 
possession for life subject bo certain out¬ 
standing charges for maintenaaoa of other 
widows. Notwithstanding this reservation, 
the adopted son s led for the whole of the 
property of his adoptive father in Suit No. 
212 of 1895 immediately he attained majority 
and obtained possession of that property 
under a decree of the Court from his 
adopting mother. For this reason, the facta 
of the case do not give rise to the general 
question stated in t»i 0 referring judgment. 

We must take the question for our decision 
to be. whether a settlemenb of immoveable 
property by an adopting widow in favoqr of 
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her daughter to take effect upon the daughter 
attaining majority assente 1 to by the 
natural father of the adopted boy at the time 
of the adoption can be enforced by the 
daughter against the adopted son who 
repudiates it on attaining majority? 

The exact terms of the settlement were as 
follows:—“My daughter is entitled to im¬ 
moveable property valued as above. Until 
she attains majority, it should be in my 
possession. I myself shall carry on Vahivat 
of the same. When she attains majority and 
marrie.s, it should be given into her possession. 
Even if 1 subsequently adopt a son, he has 
no ownership and right to this share”. As 
observed in the referring judgment, an 
agreement, by which the adopting widow is 
to be allowed to retain her life-estate not¬ 
withstanding the adoption, differs in fact and 
in principle from an agreement under which 
power is conferred on her which as a widow 
enjoying the life-estate she could by no other 
means obtain. 

In Bavn Vinayakrav Jaggmnjf.k v, Lakshmi- 
hai (2), Farran, J. stated that if the stipula¬ 
tions of an agreement contemporaneous with 
an adoption were unreasonable, such as giving 
to the widow an absolute power of disposition 
over the propeity, they should be rejected as 
ultra vires of the father of the adopted boy. 
In Venkappa v. Fakirgowda (7), an Appellate 
Bench of this Court, following the test 
suggested by Farran, J., held that sbipula- 
tions in an agreement made on the occasion 
of adoption between the natural patent and 
the adoptive mother, whereby the latter was 
invested with a power to make a gift of her 
husband’s property to her brother, were net 
binding upon the adopted son. This decision 
appears to have escaped the notice of the 
referring Bench. It has never been ques- 
tioned m this Court nor I believe in any 

other Court in India and ib is certainly not 
in conflict with the decisions of the Privy 
Council alluded to in the referring judgment- 
Bamnsawmi Aiyan v. Vencataramiyan (8) and 

Wiasbrxt Rabzdat Singh v. Maharoni Indar 
Kunwar (6). 

The learned Pleader for the plaintiff has 
however, sought to justify the gift to his 
client by reference to certain texts which 


(7) 8 Bom. L. R. 346. 

(8; 6 I. A. ly6i 5 C. L. R. 337; 2 M. 91. 


were acted upon in Churam^.n 8uhu v. Oopt 
Sahu (9), in which it was held that it is 
competent to a Hindu widow governed by 
the Mitakshara law to make a valid gift of a 
reasonable portion of the immoveable pro¬ 
perty of her husband to her daughter on the 
occasion of the daughter’s gavna ceremony 
(at which the marriage of the daughter 
would be completed and consummated) and 
that such a gift is binding on the reversion¬ 
ary heirs of her husband. 

The texts in question are Manu, Book IX, 
verse 118:— But to the maiden sisters, the 
brothers shall severally give portions out of 
their shares each out of his share one-fourth 
part. Those who refuse to give it will 
become outcastes”, and Yajnyavalkya, versa 
124: Uninitiated sisters should have their 
ceremonies performed by those brothers who 
have already been initiated giving them a 
quarter of one’s own share”. It is to be 
observed that the verse of Manu is one of a 

group of verses (111 et seq) relating to 
partition. 

I am unable to hold that the deoiaion of 
the Calcutta High Court has any application 
to the present case where by reason of the 
adoption a brother would be in existence who 
could perform such duties ao are imposed 
upon him by the texts in question. Nor can 
they apply to a case where the settlement of 
property is made upon the sister neither on 
the occasion of a partition nor on the occasion 
of her marriage. 

lor the above reasons, I would answer the 
amended question in the negative. 

CnANDAVAKKAR, J.—I eoncnr, 

Batchelor, u.—I concur. 

Rao, j.—I agree. 


PRIVY COUNCIL 

Appeal prom the Chief Court op Pokjab, 
November 26, 1912. 

Preseni!:—Lord Macnaghten. Lord Moulton, 

m Ameer AH. 

SB COURT OP WARDS FOR the propbbtt 
OP MAKHDUM HAS3AN BAKHSH— 

Appellant 

versus 

ILAHI BAKHSH and othbbh— 

,, , Respondents. 

mharnnzadanLaw^Wakt by user-Punjah Land 
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fisvanue^ct fXFil of 18H7;, «.‘ti-fioconZ oj Ri 9 hi>*. 

Whore a graveyard oxistoU frotn tiino inimeinoi'iiili 
in which the Muhiimiuadun community of Multan used 
to bury their dead, and in tho Ilocord of lii^ilita of 
the last Settlemont, bho said prarcyurd was dosonbod 
ns “in the possession of tho Muliaiiimadaus, and ns 
o/iair iHUHifctn kalvMun'." 

Hold, (1) that tho entry in tho Record of Rights was 
conolusive under section 4-i of tho Puniab Land 
Revenue Act, 1887, and tliat tho land in iiuostion, being 
a graveyard, was loakf by user, if not by dedication; 

(2) that land unocenpied by graves witliin the area 
of the graveyard could not bo held to bo private 
property. 

Appeal fron: a judgment and decree ot 
the Chief Court of the Punjab, dated De¬ 
cember leth, 1907, and reversing that 
of the District Judge of Multan, dated April 

15th, 1907. (See 78 P. L. R. 1908; 52 P. W. 
R. 1908). 

Mr. DeGruyther, K. G., (with him Mr. 
O'Qorman), on behalf of the Appellant, con¬ 
tended that he was the owner of the land in 
suit and that he exercised his right as such 
from time to time by granting leases, building 
a Serai and selling portions thereof. The 
Court of Wards, on his behalf, instituted 
proceedings for encroachments made on 
the land and recovered compensation from 
the managers of a Hindu, temple. 

Mr. Qrey, on behalf of the Respondents, con¬ 
tended that the whole of the land iu the 
Revenue papers was shown to be in posses¬ 
sion of the Muslim community for use as a 
graveyard. There was a presumption that 
it was dedicated property and in consequ¬ 
ence inalienable. It was used as such for 

hundreds of years. 

Mr. DeQruyther, heard in reply. 

JUDGMENT, 

Lord MaCNAGHTPN. —In the immediate 
neighbourhood of the city of Multan, there 
is a large tract of uncultarable or uncultivat¬ 
ed land generally known as the Mai Pak 
Daman or the Pak Daman graveyard. Prom 
time immemorial, it has been used by the 
Muhammadan community in Multan for the 
purpose of burying tbeir dead. But there is 
no evidence to show .Then or how it was 
originally set apart for the purpose of a 
bnrial ground. 

In the judgment of the Chief Court in this 
case there occurs the following passage giving, 
as their Lordships think, a very probable 
account of the origin and early history of 
this graveyard:— 

“Bahawal Haq, the famous saint, was 
born in the 12lh Century of the Christian Era. 


He had a son, Sadr-nd din, whose wife was 
called Mai Pak Daman. She was revered 
as a saint, and her body was buried in a 
shrine within the area in suit. No one can 
tell when the surrounding land was dednitely 
set aside as wakj; but we can safely con¬ 
jecture that, iu the &rst instance, Musalmans 
began to bury their dead here and there in 
the waste land about her tomb, because of 
the desire to be buried near the body of a 
saint. There can be no doubt that for hundreds 
of years the land about her tomb has been 
u.sed as a burial ground, and though there is 
no direct proof of dedication as wakf, we can 
safely conclude that long before 1858 it had 
become tvahf at least by user,” 

The year 1858, referred to in the above 
passage, is the date of a representative 
public meeting of Muhammadans called by the 
authorities for the purpose of oonsidering the 
question of Muhammadan graveyards for the 
city. At that meeting, a resolution was 
passed, apparently in accordance with the 
suggestion of the Government, to the effect 
that owners of khangahs or shrines should 
keep open graveyards in their own khangahs, 
that four old graveyards, of which Mai Pak 
Daman was one, should be kept open for the 
whole Muhammadan community, that three 
new graveyards should be provided, and that 
all other graveyards should be closed. The 
predecessor-in-title of the person, for whom 
the Court of Wards is now acting, took part 
in giving effect to this resolution. 

The resolution was sanctioned by Govern¬ 
ment, and in 1867 a robkar was published 
giving notice that if any Muhammadan buried 
a corpse outside the authorised places, it would 
be taken up and buried in one of those places. 

In the Record of Rights of the last Settle¬ 
ment, an area of land which comprises the 
land in this suit is entered as * in the posses¬ 
sion of the Muhammadans,” and is describ¬ 
ed as kabristan or ghair^mumkin kabristan, 
that is, “graveyard or uncuLturable land 
forming portion of a graveyard.” In the 
ownership column, Makhdum Hussan Buksh, 
now represented by the Court of Wards, is 
entered as “owner.” It would seem that 
he was properly entered as owner, being 
trustee and custodian of the shrine of the 
Saint Mai Pak Daman, and being or claiming 
to be the recognised head of the Muhammadan 
commanity in Multan. 

In this state of things, the appellant, the 
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Court of Wards for the property of 
Makhdum Hassan Baksh, advertised for 
public sale a piece of ground lying within 
the area of the graveyard as described in the 
Settlement papers. 

Thereupon, certain Muhanimadao residents 
in Multan of different classes and various 
occupations combined together and brought 
this suit as co-plaintiffs, claiming an injunc¬ 
tion to restrain the proposed sale, and also 
asking for a declaration that certain lands 
described in the Settlement Records as 
graveyard, and comprising an area con¬ 
siderably larger than that now in suit, was 
inalienable as wa’tf. It appeared in the 
course of the suit that on part of the land 
described as “graveyard" in the Settlement 
papers, there had been encroachments, that 
part had been acquired for public purposes, 
and that some lots had been, as it was 
alleged, sold by the Makhdum for his 
private purposes. So, in order to avoid all 
questions which might be raised with re¬ 
gard to land which had bsen so dealt 
with, the plaint was amended, and the 
area for which protection was claimed was 
limited to a piece of ground measuring 437 
kanals and 4 marlas or something between 
40 and 50 highas. 

The District Judge dismissed the suit with 
costs. On appeal, the Chief Court granted 
the relief asked for by the plaintiffs, bat 
without costs. Prom this order of the Chief 
Court, the Court of Wards has appealed to 
His Majesty in Council. 

The only aubetaobial ground of appeal 
urged before the Board was that the area 
known as the Pak Daman graveyard was 
not one continuous burial ground, but merely 
an area of uucultivatei ground in which 
here and there there were to be found graves 
or clusters of graves, and the defence set 
up was that vacant ground unoccupied by 
graves remained the private property of 
Mukhdum Hussan Buksh, and that the Court 
of Wards was bound or entitled to deal 
with it for the benefit of his estate without 
regard to the claim advanced by or on behalf 
of the Muhammadan community in Multan. 

The Punjab Land Revenue Act, XVll 
of 1887, section 4t, enacts that “an 
entry made in a Record of Rights in accord¬ 
ance with the law for the time being in 
force . . . shall be presumed to be true 


until the contrary is proved or a new entry is 
lawfully substituted therefor," 

Their Lordships agree with the Chief Court 
in thinking that the land in suit forms part 
of a graveyard set apart for the Mnssnlman 
community, and that by user, if not by dedi- 
cition, the land is . w^kf. The entry in the 
Record of Rights seems conclnsive on the 
point. It is obvious that if it were held that 
within the area of the graveyard, land 
unoccupied or apparently unoccupied by 
graves was private property and at the 
disposal of the recorded owner, it wonld 
lead to endless disputes, and the whole 
purpose of the Government, in setting aside 
land as an open graveyard for the Mabam- 
madan cDmmuaity in Multan, would be 
frastratsd. 

Their Lordships will, therefore, bambly 
advise His Majesty that the appeal should be 
dismissed. 

The appellant will pay the costs of the 
appeal. 

Solicitors for the Appellant: Messrs. T. L. 
Wilsoti ^ Co. 

Solicitors for the Respondents; Messrs: 
lian'cen, Ford, Ford ^ Chester. 


BOMBAY HIGH COURT. 

SE30.VD CiVfL Appeal No. 224 oy 1910. 

August 20, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao, 

MA.LGA.UDA PAR\GOWDA PATIL — 

Appellant 

versus 

BABAJI DATTD BHAKARE— 

Respondent. 

Hindu Luio — Will—Construction,—Implied prohibit 
tion to adopt Iguioio’s potuer in face of such prohibition 
hinds-Boinbay Vatan Act C^oflSSGJ, ejfeot 

of. 

A. ilted on the l3fch Slarch 1835, hi 7 iag mado a 
Will dated the 9th of March of that year. ‘ He left a 
wife and two daughters. The Will provided that the 
ownership of the lauds, most of which were Vatan 
lands, was to go to the daughtersj the wife was not to 
make over the proporty to any body ezoept to the 
daughters; the daughters had authority to make 
over their right of owuership to or to relinquish 
the same ia favour of each other; or else should 
any occasion arise the right of one might go 
to the other only, but not to anybody else- It 
also recited that the testator had not takej anybody 
in adoption. In 1886, Bombay Act V of 1836 (Vatan 
Act) came into operation, and the effect of section 3 of 
that Aot was to postpone female members of the 
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Yatan to mala mombors in tho luattor of sucoosslon. 
The widow, thoroiipoa, udoptod tho sou of oiu* of tho 
daughtora and tho nophowa of .1. suoil for u iloolani- 
tion that the adoption, being opposed ,to tho terms 
of tho Will, W03 null nud void: 

.HeW, that tho adoption could nob bo upliold without 
giving tho go-by to tho testator’s ©.xproasod wishes 
inasmuch as tho Will had made a complete disposition 
of nil tho property in favour of tho daughters, and 
there was no property left upon whioli an adoption 
could take effect. 

Gollector of Madura V. Moothoo Rnmnliiuja Sathii. 

pnthy, 12 M. I. A. 397j 1 B. L. 11. 1 (P. C.); 10 W. R. 
17 (P. C.), distinguished. 

The Bombay Act V of 1886, is not rotrospoctivo in 
its operation. 

Second appeal from the decision of the 
District Judge of Belgaum, in Appeal No. 53 
of 1908, confirming that passed by the Sub¬ 
ordinate Judge at Ohikodi, in Civil Suit No. 
571 of 1906. 

Messrs. Robertson and Jayakaxy (with him 
Mr. 0. A, Bele)y for the Appellants. 

Mr. Coyajee (with him Mr. S. R. Bakhle)^ 
for Respondent No. 3. 

JUDGMENT.—The suit giving rise to this 
appeal was instituted by the present appel¬ 
lants fora declaration that the adoption of 
the Ist defendant Babaji by the 2nd defendant, 
the widow of one Kalagauda, was null and 
void. The appellants claimed as nephews to 
be the reversionary heirs of Kalagauda. Kala- 
gauda died on the 13th March 1835, having 
made a Will, dated the 9th of March of that 

year* 

The only question between the parties is 
whether the lower Courts are right iu holding 
that under the terms of that Will, there was 
no implied prohibition barring the widow 
from adopting the first defendant, who is the 
son of one of the testator’s daughters. B^th 
the Courts below appear to admit that there 
is to be collected from the Will an implied 
prohibition of one sort or another, but they 
are of opinion that in the special circurastances 
disclosed in this case, the effect of the adop¬ 
tion is to carry out either the provisions of 
the Will which Kalagauda did make or the 
provisions of the Will which he would have 
made had all the present facts been before 
him, and upon that footing, they have allowed 
the adoption to stand. The Will in question is 
Bzhibit 59, and in it the testator recites that 
he has no male issue, but that he has a wife 
and two daughters living. By the first clause, 
he provides that the ownership of the lands, 
most of which were Fo^a7» lauds, * should, 
after me, go to the said daughters, Taui and 


bhak^rb. 

Bhima, in tho manner written below and remain 
with them in perpefuity.” In the second 
clause, he gives his wife power to conduct the 
household, and to make proper arrangements 
in respect of any litigation that may ensue, 
but he says; “My wife lias no authority to 
make over the property of our household to 
any body except to my daughters.” The 
seventh clause is as follows: “My daughters 
have authority to make over their right of 
ownership to or to relinquish the same in 
favour of each other. Or else should any 
occasion arise, the right of one may go to the 
other only, but not to any body else. Nor 
have T taken any body in adoption.” 

In the year following the testator’s decease, 
Bombay Act V of 1886 (Vatan Act) came 
into operation, and the effect of section 2 of 
that Act was to postpone female members of 
the Vatan to male members in the matter of 
the succession. This being so, the District 
Court is of opinion that the provisions which 
bv his Will the testator intended to make were 
defeated by the subsequent legislation in 1886, 
and that the widow’s adoption of the first de¬ 
fendant would be a means of checking this de¬ 
feat of the testator’s intentions, and giving effect 
to them so far as possible in the circumstances 
which had arisen. It is mainly upon this 
view of the case that the learned Judge has 
held that the adoption ought to be supported. 

We think, in the first place, that this 
extraneous grouud for invoking a specially 
favourable view of the adoption fails, inas- 
ranch as whatever rights accrued to the 
daughters under this Will vested lu them on 
the testator’s death on the 1.3fch March 1885, 
whereas Bombay Act V of 1886, which was 
not enacted till the subsequent year, is nob 
retrospective in its operation: see Rahim~ 
khan v. Fatu Bibi (1). But even if that 
ground could be successfully taken, we are 
not the less of opinion that the adoption 
cannot be supported. It seems to us that 
the only means of supporting it would be, 
to all intents and purposes, to make a new 
Will for the testator, and to say that that is 
a good Will, because in our judgment or our 
conjecture that is the sort of Will which the 
testator might be expected to make, if the 
facts now present to our minds bad been 
present to his mind on the 9th of March 
1885 when the Will was made. That, of 
course, is clearly not the way in which a 

^ (1) 21 B. 118, 
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Will CAn be interpreted, As it stands, tlie 
Will makes a complete disposition of all the 
property in favour of the daughters. There 
is no property left upon which an adoption 
can take effect. The sentence in the seventh 
clause of the Will, which we have set out, 
to the effeot that the testator has not taken 
any body in adoption, shows that it was 
present to his mind that any adoption made 
would pro tanfo have the effect of runningf 
counter to the provisions of his Will. Not 
only was there a complete bequest of the 
whole estate to the daughters, but the widow 
was in terms prohibited from disposing of 
the property to anyone except the daughters. 
It is plain, therefore, that the adoption now 
in question cannot be upheld without giving 
the go-by to the testator’s expressed wishes. 
For this reason, the adoption, in our opinion, 
is invalid 


Reliance was placed by the respondents 
on the decision of the Privy Council in 
Collector of Madura v. Mooftoo Ttamalinga 
i^athupathy (2), upon which the learned 
Judge of the first Court mainly grounded 
his own decision. We think, however, that 
that case is no real warrant for the respond* 
ents’ present position. That was a case 
where, two days before his death, a zemindar 
had made a petition or arzi to the Collector 
explaining his desire thac bis estate should 
go to his two daughters, who were then 
infants, and that his natural brother should 
manage the affairs of the zemindiri until 
those infants should attain full age. 
After the death of the zemindar, the two 
daughters died and his widow then made 
an adoption. That adoption was impeached 
before their Lordships of the Privy Council 
on the ground that au implied prohibition 
against it should be collected from the terms 
of the arzi. This contention was overruled 
by their Lordships on the grounds which 
are explained at page 445 of the Report. 

But there, the two daughters in whose 
favour the arzi had made provision, had died 
before the widow had adopted, so that when 
she had adopted, the most that could be 
said against her was that she adopted without 


formal approval, not that she had adopted so 
as to invade the rights of auy persons then 
living. That indeed, as we understand it, 
is the main ground upon which their Lord- 

(2) 12 M. I. A. 397; 1 B. L. E. 1 (P. C.); 10 W. R. 17 
(P. C.). ^ __ 


ships’ judgmsnfc proceeded, for they say that 
the widow had not claimed the power to 
adopt excspb on the happening of the oon- 
tingency for which her husband omitted to 
provide”. Here the adoption is made daring 
the life-time of the daughters in whose 
favour the testator made his Will; the adop* 
tion runs counter to the testator’s prohibition, 
though the state of the family had nob 
altered between the testator’s death and the 
prohibition; and the only contingency, if so it 
could be called, which the testator can be 
accused of having omitted to provide for, is 
the contingency of a piece of legislation, 
which neither he nor any other private 
individual could have foreseen. That, there¬ 
fore, it seems to us, is a totally different 
circimstanca from the one which existed 
and which influenced the judgment in the 
case before the Privy Council, 

Kor these reasons, we are unable to adopt 
the view which found favour in the Courts 
below. We must reverse the decree under 
appeal, and, since only one issue has been 
decided in the Courts below, remand the suit 
for trial on its merits on the other issues. 

The appallaota muit have their costs here 
and in the Courts below. 

Decree reversed. 


MADa.4.3 HIGH COCRT. 

Cfvic, Rsvisio.'i PjsriTiON No. 423 of 1911. 

September 23, 1912. 

Present ',— Mr. Justics Sadasiva Aiyar. 

GOPALA lYEN'GAR—PfiTiTtONES 

versus 

VENKATAKRISHNA IYENGAR ahd 
OTHERS—Respondents. 

Provincial Small Cause Courts Act (IXo/1887),«. 25 

Power oj interference, discretionary—~Joint' family— 

Pro-note in name of deceased member—Suit by surviving 
members, 

Tlie poorer of interference by the High Court under 
section 25 of Act IX of 1SS7 is only a discretionary 
power; where it appears that the decision of the 
loner Court has doue substantial justice between 

the patties, the High Court is not bound to inter¬ 
fere. 

Where a promissory-iiote is taken in the name of 
one member of a Hindu family, on the death of that 
member, the survivor can bring a suit on the promis- 
sory-note, though not on the principles of a family 
corporation but of a partnership, 
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Pebition, under aeotion 25 of Act IX of 
1887, praying' the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Triohinopoly, in Second Civil Suit 
No. 1382 of 1910. 

Mr. 0. Padmanabka Ayerigar, for the Peti¬ 
tioner. 

Mr. K. V. Krishnasami Iyer, for the Res¬ 
pondents. 

JUDGMENT.—The defendant ia the 
petitioner in the revision. He executed a 
promissory-note in favour of one Venkatava- 
ratha Iyengar (defendant's son-in-law) for 
Rs. 200 on 26bh September 1908. Venkata- 
varatba Iyengar died in May 1909, leaving a 
widow and two paternal uncles (plaintiffs 
Nos. 1 and 2 in this suit). He was 30 years 
old at his death. Then his widow (defend¬ 
ant’s daughter)brought Original Suit No. 292 
of 1909, against her husband’s paternal 
uncles (plaintiffs Nos. 1 and 2) for mainten¬ 
ance, evidently on the basis that her husband 
and his paternal uncles were undivided in 
interest and that she was entitled to main¬ 
tenance as the widow of an undivided co¬ 
parcener in a joint Hindu family owniog 
joint family property. Though the present 
plaintiffs Nos. 1 and 2 (defendants therein) 
at first contested her claim on the ground 
that Venkatavaratha Iyengar and themselves 
did not own any joint family property (See 
Exhibit D), the present plaintiff afterwards 
consented to give defendant’s daughter (tbe 

plaintiff in Original Sait No. 292 of 1909) 

maintenance as the widow of a person who 
was a member of a joint family property, the 
joint family members having consisted of at 
least himself and the deceased Venkatava¬ 
ratha Iyengar. 

The present suit was next brought by 
the plaintiffs Nos. 1 and 2 and by the 2nd 
plaintiff’s sons (plaintiffs Nos. 3 and 4) for 
recovery of the promissory-note debt due 
by the defendant, treating the promissory- 
note amount as joint family funds which had 
belonged to the plaintiffs Nos. 1 and 2 and 
their deceased nephew, Venkatavaratha 
Iyengar and tbe plaintiffs Nos. 3 and 4 and 
which amount, the plaintiffs (as surviving 
oo-paroeners) were entitled tor ecover. Para¬ 
graph No. 8 of the plaint expressly says: — 
“As the suit debt was paid (advanced) from 
the family property and as the suit promis- 
Bory-note was ©xeoutod in the name of the 


family member viz., the said Veukatava- 
ratha Iyengar, succession certificite is not 
necessary.” 

The defendant, in his written , statement 
(which he has not chosen to print for this 
Court's perusal), seems to have pleaded — 

(o) that the promissory-note was altered 
after he had executed and delivered it to his 
son-in-law by the insertion of the Bgures as 
to race of interest, 

(6) that be had re-paid Rs. 125 to his 
son-in-law by performing some ceremonies 
at an expense of Rs. 125 at the s>n in-law s 
request, 

(c) that the Rs. 200 lent under Exhibit C 
was his son-in-law’s self-acquisition and that, 
therefore, tbe plaintiffs were not entitled to 
sue thereon. From the written statement, 
as read ont to me by the petitioner’s learned 
Vakil, I was unable to conclude that the 
defendant contended that the 1st plaintiff 
and the deceased Venkatavaratha Iyengar 
did not form a joint Hindu family and all 
that It seemed to contend on this point was 
that the money advanced on the promissory- 
note was the deceased’s self-acquisition. 

The learned Subordinate Judge found — 

(a) that the promissory-note, before it 
was delivered to tbe 1st plaintiff by the 
defendant, contained the figures as to rate 
of interest and there was no subsequent 
alteration, 

(b) that tbe defendant did not re-pay 
Rs. 125 to his son-in-law, though the defend¬ 
ant might have spent some money voluntari¬ 
ly in the interests of his own daughter in 
some incantations, and 

(c) that Venkatavaratha Iyengar left no 
self-acquired property. I cannot go behind 
these findings of fact in revision. 

Tbe learned Vakil for the petitioner, how¬ 
ever, strenuously contended that tbe 1st 
plaintiff’s evidence shows (a) that the 2ad 
plaintiff has been living apart fcom the 
Ist plaintiff and the deceased Venkatava¬ 
ratha Iyengar (and tbe latter’s predeceased 
father), all along making separate self¬ 
acquisitions, there having existed no nuclens 
of ancestral property belonging to the three 
brothers (1st and 2nd plaintiffs and Venkata¬ 
varatha Iyengar’s father), 

(5) that the plaintiffs Nos. 2 to 4, therefore, 
could not sue as surviving mombers of a joint 
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family to which Venkatavaratha Iyengar 
belonged, 

(c) ihat if Venkatavaratha Iyengar was 
the 1st plaintih’s benamidar, the 1st plaintiff 
cannot sue on the promissory-note and 

(d) that if the money was the first plain¬ 
tiff’s self-acquisition, Venkatavaratha Iyengar 
must be deemed to have been .the 1st plain¬ 
tiff’s benamidar. 

If the defendant i^ entitled to raise the 
qaestion that the plaintiffs and Venkatava¬ 
ratha Iyengar did not form a joint Hindu 
family, I should be inclined to*hold that 
there was aoine force in the above contentions. 
But I think that in the lower Court, the 
petitioner, while relying on the contention 
that the promissory-note money was Venka¬ 
tavaratha Iyengar’s own, did not raise the 
question that even if it was not his own, he 
and the plaintiffs did not form a joint family 
and he must be deemed to have been merely 
the first plaintiff’s hennmidnr. The first 
plaintiff’s evidence shows that the first 
plaintiff who had no child of his own treated 
Venkatavaratha Iyengar as the son of his 
own loins, and that he lived with Venkata¬ 
varatha Iyengar treating all his (1st plain¬ 
tiff’s) property as jointly owned by himself 
and Venkatavaratha Iyengar. It was on 
that footing that he agreed to give mainten¬ 
ance to Venkatavaratha Iyengar’s widow. It 
may be that according to the dictum of Sir 
Bashyam Iyengar, .1., in Sudarsanam Maistri 
V. harasimhulu Maistri (1), the members of 
the branches of two alone out of several 
brothers cannot form a joint Hindu family 
with their joint earnings as joint family 
property with mutual rights of survivorship. 
Even this dictum has to be qualified by the 
decision of the Privy Council in Venkuyyamma 
Qaru V. Venkatrama Nayyimma Bahadur 
Qaru (2) that daughter's sons, who are un¬ 
divided brothers as regards their paternal 
property, inherit their maternal grandfather’s 
property also as joint family property, 
though as regards the said paternal pro¬ 
perty, they might have other undivided 
co-parceners (as paternal uncles or step¬ 
brothers), who have no right in their 
maternal grandfather’s property held jointly 
by themselves alone. 


But I am satisfied from the evidence in this 
case that the promissory-note for Rs. 200 was 
obtained in Venkatavaratha Iyengar’s name 
for the benefit of the Ist plaintiff and 
Venkatavaratha Iyengar jointly as a family 
partnership though not as a joint family 
corporation under the Hindu Law. One mem¬ 
ber of the said partnership having died, the 
other member (1st plaintiff) was, as surviving 
partner, entitled to collect the money due on 
it especially after he had satisfied the 
claimsofhis partner’s widow and to obtain 
a decree thereon against the obligor 
for realizing the partnership assets. The 
defendant is, in my opinion, further not 
entitled to raise a question at the arguments 
in the High Court on revisioa which he did 
not raise or argue in the lower Court. No 
one ot the fifteen grounds mentioned in the 
revision petition pu*". in even in this Court 
directly raises the qaestion argued before ms 
that the ist plaintiff and the late Venkata¬ 
varatha Iyengar did nob form a joint Hinda 
family. 

1 am farther of opinion that even if 
Venkatavaratha Iyengar was merely the let 
plaintiff’s h 2 namidir^ the decree passed by 
the lower Court did substantial justice as 
between him and the defendant. The 
constitution of the plaintiffs Nos. 2 to 4 
by the lower Court’s decree as joint decree- 
holders with the Ist plaintiff is not objected 
to by the Ist plaintiff himself. The power of 
interference under section 25 of the Provincial 
Small Cause Courts Act (IX of 18i7) is a 
discretionary power, not to be used unless 
there has been a failure of justice. [Potwii 
City Municipality v. Ramji Baghunath (3)]. I, 
therefore, decline to interfere and dismiss the 
revision petition with costs. 

Feiition dismUsed, 

(3) 21 B. 250. 


(L) 25 M. 149; 11 N. b. J. 335. 

(2) 23 M. 678} 29 I. A. 15G (P. C.) 
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BADRI PBR8HAD V, CI7II. NAZIR, AUBALA. 

PUNJAB CHIEF COURT. 

SsoOND Civil Ai*pbai. So. 901 ot 1903. 
Ddoember 11, 1012, 

Present:-~}Ai\ Justice Ratbigran and 
Mr. Justice Beadon. 

BADRI PEB3HAD minor rittoosH ATMA 
RAM—DspsNDAMr—A ppellant 

vei sns 

The civil NAZIR of AMBALA, 
Plaintiff, and RAM JAS MAL, Insolvent 

—Rbspondbnts. 

Civil Procedure Code {^Act XIV o/l882^, 351,356, 

603—Ciw»i Procedure Code {Act V of 1903*, (h XL, r. I 
(.i) — Proviticial Insolvency Act (f/I of )907), s. 20 (d) 
— Receiver's power to 

A Receiver, appointed under section 351 of the Civil 
Prooeduro Colo of 1833, has no locws stnaiii to institute 
a suit, even with the previous sanction of tho Court 
which appointed him Receiver. 

As a general rule, a Receiver is a person appointed 
by the Court to receive and there is no vesting of any 
cause of action in him. 

The power to sue or the liability to be sued is not 
nciessarily incidental to the general powers of a 
Receiver, who has the riglit to institute or defend a 
suit only with the express permission of the Court. 

Secoad appeal from the order of the Divi¬ 
sional Judge, Ambala Division, dated the 
8bh April 1903, affirming that of the Sab- 
ordioate Judge, Ambala, dated the JOfch 
October 1908, decreeing plaintifl’s claim. 

Mr, Beechey, and Laid Durg i Das, for the 
Appellant. 

Mr. Go'tal Chand ^lurang, for the Res¬ 
pondents. 

JUDGMENT.—The plaintiff in this suit 
is the Civil Nazir of the Court of the 

District Judge, Ambala. On the 28th 

November 1905, he was appointed under 
section 351, Civil Procedure Code, 1882, 
Receiver of the property belonging to 

Asa Ram and Ramjas Mai, insolvents. In 
January 1907, plaintiff, with the previous 
sanction of the District Judge, instituted the 
present suit, in which be claims to be 

entitled to recover certain lands which de¬ 
fendant, Badri Pershad, alleges had been 
mortgaged to him for consideration by the 
said Asa Ram and Ramjas Mai on the 9th 
September 1900. 

A number of legal questions are involved 
in the case and have been dealt with (not 
altogether satisfactorily) in the judgments of 
the lower Courts. The latter have concurred 
ia grantiug plaintiff a decree and the defend* 
has appealed to this Court. 


Her?, again, the questions referred to 
above have been raised and argued at some 
length but we dad it unnecessary to deal 
with them as we are clear that defendant’s 
objection must prevail that plaintiff, as a 
Receiver appointed under section .Sol of 
the Code of 1882, had no power to institute 
a suit, even with the previons sanction of 
the Court which appointed him Receiver. 
The powers of a Receiver of an insolvent’s 
property are set forth in section 356 of the 
Code, and the right of instituting or defend¬ 
ing suits, which a Court is empowered to 
grant to a Receiver under section 503, is 
not included therein. Section 356 ap¬ 
parently contemplates a simple state of 
things. The insolvent bands over the 
whole of bis property to the receiver, and 
the Receiver ‘receives” that property and 
proceeds to distribute it among the creditors. 
Practically, this constitutes the sum total 
of the powers of a Receiver under the 
sectiou, and as a general rule, a Receiver is 
a person appointed by the Court to ‘receive* 
and there is no vesting of any cause of 
action in him.” [Kerr on Receivers, 1900, 
page 199; see also Bam Lochan Sircar v Hogg 
( 1 )]. 

Moreover, that the power to sue or the 
liability to be sued is not necessarily in¬ 
cidental to the general powers of a Receiver, 
is, we think, clear from the provisions of 
not only section 603 of the Code of 18S2, 
but also of section 23 of the Provincial 
Insolvency Act, 1907, inasmuch as it is 
only with the express permission of the 
Court that in either case a Receiver has 
the right to iustilute or defend a snit [see 
Drobomoyee Qupta r. G. T, Davis (2), TFt7- 
Itam Robert Rink v. Maharaj Bahadur Singh 

(3) , A. B. Miller v. Ram Ranjan Ohakravati 

(4) , Dehendra Narain Roy v. Ramtaran 
Banerjee (5), Jagat Tarini Dasi v. Hobo Qopal 
Ohaki (6)]. In Ex parte Sacker (7), Fry, 
L. J. observed:— 

“If any debt is due by Sacker to the 
plaiutiff or to the defendant Company, the 

(1) 10 W. a. 430. 

(2) 14 C. 323 at pp. 339, 341. 

(3^ 25 0. 042; 2 0. W. N. 469. 

(4) 10 C. 1014. 

(3) 30 C. 599; 7 C. W. N. 766. 

(C) 34 C. 305 at pp. 315, 317; 5 C, L. J. 2?0. 

(7i 22 Q. B. D. 179 ac p. 185; 58 h. J. Q. B. 4; 60 
L. T. 344; 37 W. E. 204. 
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Receiver is only appiinted to receive if; there 
is no vesting in him of any cxase of 
action vested in them. Whatever ciuse of 
action they had, rera-uns vested in the-n. 
It lias bsen suggested that the Receiver 
could liave maintained an action, either at 
law or in equity, against Sacker to enforce 
the payment of this ami of money. In my 
opinion, he could not. ^ Thera 

is no debt of any kind due from Sicker 
to the Receiver; consequently, he is not 
a good peiitioning creditor. * * * « 

As a general rule, a Receiver ciunot main¬ 
tain an action to compel obedience to an 
oi’der for delivery of goods or the payment 
of money to him by a party to the action. 
There may, no doubt, be exceptional cases in 
which a Receiver can bring an astioa in 
his own name; when, for instance, he is the 
holder of a bill of exchange. S>, too, if he 
is possessed of chattels as Receiver, and 
these chattels are unlawfully detained from 
him, he may well be able to maintain an ac* 
tion to recover them as the parson in pos* 
session of them quite independently of the 
fact that he is a Receiver. And there may 
be other cases in which, hating an indepznl- 
ent cause of action the fact that he is Reaiver 
docs not disqualify him from suing. But in 
such cases, he docs not sue as I?ec<3U'er.” 

The defendant has throughout contended 
that the present plaintiff had no locus st indi 
and this point has been urged again before 
us. In our opinion, the contention must 
prevail and we accordingly accept the appeal 
and dismiss the plaintiff's suit. 

As regards the question of costs, we find 
that the Courts are agreed in holding 
that the mortgage in favour of the defend¬ 
ant was a ficlitious transaction and though 
this point is not before us for determination, 
in view of our decision on the law point, 
we cannot, overlook the concurrent finding 
wVien dealing with this question of costs. 
We accordingly direct that the parties shall 
bear their own costs throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

O.d^INAL CivtL Appsal No. 88 OF 1912. 

December 2, 1912. 

Present :—Sir Armld White, Kr., Ch.'ef 
Justice, and Mr. Justice Oldfield. 

LODD GOVINDOSS— Appellant 

versus 

R A?»tD0S3 VISHNU DOS 3 —Respondent. 

Cicil Procedure Cods {Act V o/‘l003^ 0. XXfZf, not 
f!ppUcnhle to execution proceedings, 0. XXI, r. 2— 
Pottyem of exsenting Court on application of jttdgmenU 
creilifor to en<iuire into ferm.^ of compromise. 

Order Civil Procedure Code, does not apply 

to execution proceedings. 

3 i,Ordcr X.KI, rule 2 only authorises the recognition 
by tl»e executing Court of payment or adjustment. 

Au inquiry into the terms of an alleged compromise 
cannot be made on the application of the judgment* 
creditor under Order X.Xf, rule 2 and there is no 
jurisdiction in the Judge to deal with such matter on 
such application. 

Xeither the fact that in the first instaucs the cre¬ 
ditor .asked for an order of inquiry into the terms of 
tijc compromise nor the fact that the Judge adjourned 
tlie summons for evidence as t> the alleged compro¬ 
mise, can give tlie Judge jurisdiction. 

Tlio counter affidavit of the judgment-debtor can¬ 
not be recognised as au application undsr Order XXI, 
rule 2. 

Appeal from the judgment of the Honour¬ 
able Mr. Justice Bakewell, dated the 13th 
day of November 1912, in the exercise of the 
Ordinary Original Civil Jurisdiotion of the 
High Court. 

In the matter of the Indian Arbitration 
Act, 1899, and in the arbitration between 
L)dd Govindass Krishnadops of Madras and 
V’ishuii Doss Chatarbuja Doss of Mysore. 

JUDGMENT.—'This case comes before ns 
in a somewhat curious form. It is an appeal 
by the jadgruent-debtor against an order of 
Mr. Justice Bakewell, dismissing an applica¬ 
tion by the judgment-creditor’s alleged, legal 
representative for an order in the terms of 
an alleged compromise, which modified the 
terms of a decree which had been obtained 
by the judgment-creditor. Mr. Jnstice 
Bakewell dismissed the application on the 
ground that Order XKIII did not apply 
to execution proceedings, (See rule 4). We 
agree with Mr. Justice Bakewell. Mr. Justice 
Bakewell also referred to Order XXI, rule 2 
and he held, with regard to this rule, that, as 
it relates only to payment or adjustment of a 
decree and a record thereof being made by ' 
the Court, it appeared to negative the 
recognition by the executing Court of any- ' 
thing leas than the payment or adj astmenb* i 
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Before ns the argament has turned upr>n the 
oonstraotioQ of Order XXT, rule 2 (1) and 
it has been oontended, on behalf of the judg- 
ment'debtor, that Mr. Justice Bakewell was 
wrong in the oiroumstanoes of this case in 
declining to direct an inquiry as to the terms 
of the alleged compromise which, under the 
Judge’s summons taken out by the judgment' 
creditor, the Court was asked to record as an 
adjustment under Order XXl, rule 2 (1). 
When the Judge’s summons came on an 
earlier occasion before Mr. Justice Bakewell, 
application was made for an adjournment in 
order that oral evidence might be taken on 
the question of the compromise. We are told 
that this application was made by both par¬ 
ties. Mr. Justice Bakewell’s note does nob 
show whether the application was made by 
the judgmenb'Creditor or on behalf of both 
parties. But for the purposes of the question 
to be decided, it seems to us immaterial 
whether the application was a joint applica¬ 
tion or was made by the judgment-creditor 
on his own behalf. Now it is oontended on 
behalf of the judgment-debbor that, in view 
of this application, the judgment-creditor is 
nob now entitled to say:—‘ I will take the 
benefit of Mr. Justice Bakewell’s order dis¬ 
missing the application and will not press 
for an inquiry as to the terms of the compro¬ 
mise.” It was also contended that Mr. Justice 
Bakewell was wrong in not inquiring into 
the terms of the alleged compromise. It is 
common ground that, when the summons 
eventually came on before Mr. Justice 
Bakewell, the parties were at issue as to what 
were the terms of an alleged compromise. 
The judgmenb'Oreditor was willing that the 
adjnstmeat should be reoorded if it embodied 
the compromise according to his version; the 
judgment-debbor was willing that the adjust¬ 
ment should be eecorded if it embodied the 
terms of the compromise according to the 
judgment-debtor’s version. In this state of 
things, we do not think that the judgment- 
debbor is entitled to ask the learned Judge to 
go into the question of what the terms of the 
compromise in fact were. Mr. Seshachariar 
on bahalf of the judgment-debtor has called 
our attention to various authorities; but no 
case has been cited to us where an order has 
baeu made for an inquiry as to what were 
the terms of an alleged compromise ou the 
application of the judgment-creditor under 

Order XXI, rule 2. The cases oiled would 


seem to ba case? where the judgment* 
creditor had applied for execution and the 
judgment-debtor has asked for an inquiry as 
to the terms of the compromise upon which 
he relies by way of answer to the application 
for execution. That, of course, is a very 
different case from this. The fact that in 
the first instance the creditor asked for an 
order that the terms of the compromise 
might be iiiq iired into, cannot, of course, give 
the learned Judge jurisdicbioii to deal with 
the maHer, if, on the true construction of 
Order XXf, rule 2 (1), he had no jurisdiction; 
and the fact that the learned Judge adjourned 
the summons for evidence to be taken as to 
the alleged compromise does not, of coarse, 
give him jurisdiction. We are asked on 
behalf of the judgment-debtor to treat his 
affidavit as a substantive application under 
Order XXI, rule 2 and we have been 
referred to the case of Alathoor Budr^ud’deen v. 
Qolum Moideen (1), where in a proceeding 
under the old section 258, the Court was 
asked to treat the counter-petition of a 
judgment-debtor as an application to compel 
the judgment-creditors to certify the adjust¬ 
ment. Thelearoed Judges say:—“We might 
be inclined to aocede to this request if there 
was anything before us to show that the 
counter-petition was put in within the time 
allowed to the judgment-debtors by the 
Limitation Act; but we do not feel disposed to 
grant the indulgence to the jndgment-debtor 
of treating his counter-affidavit as a snb- 
stantiva applicition under Order XXI, rale 
2 (2).” The observation of the learned 
Judges in Alathoor Budr-ud-deen v. Qulam 
Moideen (1) has reference to the facts of that 
particular case. To treat the affidavit as an 
application is to ignore the express language 
of Order XX r, rule 2 (2), which requires a 
notice to show cause against recording 
satisfaction of the decree. The judgment- 
debtor is etill in time and can take action, if 
he thinks fib. We are of opinion that the 
appeal fails and must be dismissed with costs. 
C.M. P. No. 2493 of 1912 is also dismissed 
with costs. 

Petition dismissed. 

(1) (1911) 2 M. W. N. 473} 10 it. L. T. 396; 12 Ind, 
Cas. 562. 
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KAP.AYANA AIYAR V ANAl AITAR. 

MADRAS HIGH COURT. 

Civil Revihio.v Petition No. 829 op 1911. 

November 11, 1912. 

Present ",—Sir Ralph Benson, K.T., Judge, and 
Mr. Justice Sundara Aiyar. 

NARATANA AIYAR and ASOTasa — 
Plaintiffs— Petitioners 
versus 

ANAI AIYAR alias MAHADBYA AIYAR 
—Defendant—Respondent, 

Will—Construction—Legaoj, vesting of-Possession 
—Decree, form of —Legatees suing for interest on 
vioneu bequeathed. 

A Hindu lady made a Will iti favour of her two 
minor grcat-grauclsous. Under the Will, the interest 
on the two mortgages bequeathed, accruing subse¬ 
quent to the death of the testatrix until both the 
legatees should attain majority, was to be taken by 
them, and their father was expressly disinherited; 
no intermediate estate was created in favour of any 
one else till the minor legatees attained age, nor 
was there any gift over in case of the minors dying 
without attaining majority: 

Held, U) that these facts were indications that the 
amouiit due on the mortgages was intended to vest 
in the legatees immediately on the death of the tes¬ 
tatrix; that the expression in the Will that the legatee 
should take the principal and the interest accruing 
after the testatrix’s death on the younger attaining 
majority referred only to the time when they were to 
take possession of the legacy; 

(2) that in a suit for interest by the minor legatees, 
a decree for the money due should be passed but the 
amount, when realized from defendant, should be 
kept in Court deposit or invested by the Court in 
G-overnment securities till the younger legatee attain* 
od majority. 

Petition, uoder section 25 ol Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tanjore, in Second Civil Suit No. 475 of 
1911. 

Mr. V. Viiwanatha Sastri^ for the Peti¬ 
tioners. 

Mr. K. Jagannaiha Aiyar^ for the Respond¬ 
ent. 

JUDGMENT.—The question in this case 
relates to the construction of a Will made by 
a Hindu lady, lb was apparently not drafted 
by any professional lawyer and its terms 
are not happily expressed. The suit was 
instibated by her two minor great-grandsons 
(sons of her grandson), whom she undoubbediy 
intended to benefit by the dispositions con¬ 
tained in the Will, for rent due on a rental 
instrument executed by the defendant for a 
piece of laud which he had usufructuarily 
mortgaged to the testatrix. No Letters of 
Administration with the Will annexed were 
taken out by any one and the suit is institut¬ 


ed by the plaintiffs as beneficiaries under 
the Will, lb has been dismissed by the 
lower Court on the ground that the plaintiffs 
obtained no rights under the Will until the 
attainment of the age of majority by both of 
them. The substantial question for decision 
is whether this construction of the Will is 
right. Its terms are as follows: — * * ♦ * 
After my death (1), Minor Narayana Ayyan 
aged 3 years and (2) Venkatarama Ayyan 
aged 1 year, my great-grandsons and sons of 
the eldest wife of Mnthurama Ayyan, 
the adopted son of Muthusamy Ayyan, my 
SOD, these two, after the two above mentioned 
minoia have become majors, shall take in 
equal portions the principal Rs. 1,000 and the 
balance of interest due, deducting the interest 
paid towards the documents as long as I live, 
if one of them die while the other is a 
minor, the other who survives shall take 
after the said minors have become majors 
without any objection the principal and 
interest that may be due after my death 
as above mentioned. No body has right to 
demand the said amounts oither at the time 
of the minority of the said minors or at the 
time when one has become major. 

As 1 have given up by means of this 

Will the said amounts to be taken by the 

two minors after they have become majors 

at their pleasure, as mentioned above, the 

said Muthurama Ayyan, the father of the 

said minors and the adopted grandson of 

mine, has no right after my death either 

to the said amount or to its interest. Thns I 

have executed this Will with firmness. * 
# * # 

It will be observed that the interest on 
the two mortgages beqneatbed under the 
Will accruing subsequent to the death of 
the testatrix until both the legatees should 
attain age is to be taken by them. Their 
father is expressly disinherited by the 
testatrix. No intermediate estate is created 
in favour of any one else till the minor 
legatees attain age. 

These facts are indications that the amount 
was intended to vest in the legatees im¬ 
mediately on the death of the testatrix. The 
absence of any gift over in case of the minors 
dying without attaining majority is also an 
indication against the construction that the 
vesting should be postponed unc.il their 
majority, the presumption being that the 
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testatrix did not intend to die intestate. 
On the whole, we are of opinion that tho 
expression in the Will that the legratees should 
take the principal and the interest accruing 
(after the testabrix^e death) on the younger 
attaining majority refers only to the time 
when they were to take possession of the 
legacy and that the gift was intended to take 
effect immediately. We do not think 
that the donor intended to keep her estate 
in abeyance until both her great-graud* 
children should attain majority. We do not 
consider it necessary to refer to English cases 
as to vesting of legacies which are of highly 
technical character and cannot be applied 
without much caution to conveyances execute 
ed without professional aid in this country. 
The vesting of legacies charged upon real 
e.state is governed in England by rules deriv¬ 
ed from the Common Law, while the vesting 
of bequests of personality including chattels 
real is governed by rules derived from tlie 
Civil Law. The respondent’s V’akil relies 
on Qordhandas v. Bai Simc'io erhii (1), but 
there were several reasons in that case 
(see pages 467 and 468) for holding that the 
estate was intended to be kept in abeyance 
for a time. We must hold that the plaintiffs 
obtained a vested interest on the death of 
the testatrix. It is, however, clear that 
under the Will, they are not entitled to obtain 
possession of the interest on the amounts 
bequeathed until the younger of them attains 
majorify. The Ist plaintiff became a major 
after the institution of the suit but the 2Qd 
plaintiff is still a minor. The Will did not 
appoint any trustee or executor and there 
is no administrator entitled to receive and 
keep possession of the interest until the 
attainment of majority by the 2nd plaintiff. 
The Subordinate Judge’s decree most be 
reversed. The plaintiffs will have a decree 
for the amount sued for but the amount when 
realized from defendant will be kept in Court 
deposit until the second plaintiff attains 
majority. The plaintiffs may apply to the 
Court for the investment of the money in 
Government promissory-notes. The defend¬ 
ant will pay the plaintiffs’ costs in both 
Courts. 

Decree reversed, 

(1)»26 B. 449j 3 Bom. L. R. 857. 


PRIVY COUNCIL. 

Appeal phcm the High Copkt at Boueat. 
November 26, 1912. 

Present :—Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
AHMEDBHOT HABIB BHOY— 

Appellant 

VCTSti S 

The BOMBAY FIRE and MARINE 

INSURANCE Co., Ltd..—Resiokdents. 

f ire Inituraiu:o-^Da>nuge-~'L^o^m^y CoTnp(iny~“ 
Actual damage. 

The Insurance Companios take possession of the da¬ 
maged premises in order to minimiso the damage in 
their own interests. When they have taken possession 
of tho promises and done what in their opinion was 
wisest to minimise tho damage, they cannot say 
that actual damage is not the natural and direct 
coDsequenco of the fire. 

Appeal from the decisiou of the High 
Court at Bombay in an arbitration proceed- 
iug, reversing the decision of a Judge of the 
same Court. (See 1 Ind. Caa. 14). 

Mr. AtHns, K, 0„ and Mr. Lowndes, for the 
Appellant, contended that the Court of 
Appeal had no power to make a decree in the 
form drawn up and that there was no appeal 
from the decision of the hrst Court of which 
order was not drawn up. 

Sir 0. A. Cupps and Mr. MoOardie, for the 
Kespondeots, contended that the High Court 
was quite right in directing the arbitrators 
who had no power to exceed their jurisdic¬ 
tion and enlarge the scope of the arbitration. 

Mr. Alkins, replied. 

JUDGMENT. 

Lord Moulton. —This appeal relates to 
certain arbitration proceedings instituted for 
the purpose of ascertaining the amount due 
to the appellant under 6re policies taken 
out by him with the respondent Company 
and 18 other Companies upon a cotton mill 
in Bombay known as Victory Mill. 

The facts of the case are very simple and 
may be briefly stated as follows:—A fire 
broke out in the Victory Mill on the l4th 
October 1906, and did very extensive 
damage. Immediately after the Are, the 
appellant gave notice of his claim to the 
Insurance Companies, and they took posses¬ 
sion of the premises under powers reserved 
to them in that behalf and retained posses¬ 
sion for a considerable period for salvage 
purposes during which time they sold and 
realised certain salvaged property. Posses¬ 
sion of the premises was ultimately given 
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back to the appellant, who therea? )□ maie 
out the am mot of hU claim under tie 
policy. The Oorapaniea dispate l the am)iinb 
of his claim, and in accardauce with the 
terms of the policies, the matter was re¬ 
ferred in each case to arbitration, bat as the 
policies were sabstaatially in the same form, 
a ioLnt inquiry was held before the 
arbitrators, at which all the Companies were 
represented by one Counsel. Its object was 
to ascertain once for all the total amount of 
the loss from which the share to be borne 
by the respoctire Companies could immoJiai-e- 
ly be deduced. 

In these arbitration proceedings, the 
present appellant tendered evidencs to prove 
that the machinery was ssriously injnrei not 
only by the fire, but by the effect of the 
water that had been used to extinguish the 
tire. This evidence showed that the injury 
to the machinery by the presence of the 
water was in its nature progressive, i.e., 
that it had been seriously increased by the 
length of time during which the water had 
been allowed to lie on the machinery. 
Counsel for the Companies objected to the 
admission of this latter evidence. He ad¬ 
mitted that damage done by the water em¬ 
ployed to extinguish the fire, came within 
the loss insured by the policy, but he raised 
the contention (to use his own words), 
“that the liability for damage to property 
ceased the moment the fire was ex¬ 
tinguished.” 

The question of the admission of this 
evidence was formally argued before tiie 
arbitrators and they decided that they 
would allow the evidence to be given. 
Thereupon the whole of the Companies peti¬ 
tioned the High Court to revoke the sub¬ 
missions to arbitration on the ground that 
the arbitrators had exceeded their jurisdic¬ 
tion in admitting the evidence. The petition 
came on for bearing before Davar, J., on the 
lltb January 1903. The facts were not in 
dispute. In the argument on the bearing, 
Counsel for the Insurance Companies ap¬ 
parently treated the evidence that the injury 
to the machinery from the presence of the 
water bad increased during the time that 
bad elapsed between the fire and the deli¬ 
very up of possession by the Companies 
as being evidence that could relate solely 
to what was termed “a tortious act” on 
the part of the Insurance Companies, and 
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thsy oolonlel that no such quesbion was 
referred to the arbitrators. Oa the 23rd 
January 1903, judgment was delivered. 

The learned Judge made no order on the 
petition ani directed the petitioners to pay 
the costs of the present appellanfc in the peti¬ 
tion. The main ground of the judgment 
was that by admitting the evidence the 
arbitrators had decidad nothing, and that 
there was no cause to interfere with their 

aefion. 

Prom this decision, Ihe present respondent 
appealed to the High Court sitting in appeal 
from its original civil jurisdiction. The 
appeal was heard by Chandavarkar and 
Batchelor, JJ., and ou the 7bh December 
1903, judgment was delivered allowing 
the appeal. The main ground of the 
judgment is expressed by Batchelor, J., as 
followf: — 

“For whereas this conbracb refers only 
to loss by fire, those damages would arise 
from a totally different origin, au origin 
which it seems to me is wholly distinct and 
separable from the fire, namely, a neglect by 
the Companies of some duty imposed on 
them after the loss by fire and water had 

become an accomplished facb.” 

The order made by the High Court was 
of a very unusual kind; the only operative 
part was that it set aside the order of 
Davar, J., and directed the present appel¬ 
lant to pay the costs of the petition and 
appeal. This was accompanied by an ex¬ 
pression of the view of the Court on the 
point of law involved to which more parti¬ 
cular reference will be made later on. But 
no order was made revoking the submission, 
the Court evidently realizing that their 
expression of opinion would be accepted by 
the arbitrators as authoritative guidance 
in the matter and that there was no reason 
to fear their not acting in accordance with 
it in the future conduct of the arbitration. 

From this order, the present appeal is 
brought. It raises, therefore, the plain and 
simple issue whether the loss due to fire 
and water under such a policy is to be 
determined at the moment the fire is ex¬ 
tinguished or when the Companies give np 
possession of the premises to the owner 
after exercising the powers given to them 
by the policy for the purpose of enabling 
them to minimise the damage. It is, how¬ 
ever, scarcely necessary that their Iiord^ 
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ships should foi’nially negfativo the cjafcen- 
tion of the Oompauies ia this respecb for 
it is so obviously unreasonable that the 
eminent Counsel who appeared for them on 
the appeal did not attempt to support it. 
They confined their argument to oouteuding 
that although Ihe Insurance Companies were, 
undoubtedly, liable for the damage done 
by the presence of the water subsequently 
to the fire during the time that the pre¬ 
mises were in their possession, the .indq:ra9nt 
appealed from was correct in law bscause 
it did not pronounce to the contrary but 
only decided that no claiuas based on 
breach of duty by the Companies had been 
referred to the arbitrators. Tbeir Lordships 
are of opinion that this does not rightly 
represent the effect of the judgment or of 
the order made thereon. The effective 
portion of that order is a declaration of 
the opinion of the Court in the following 
words:— 

“This Appellate Court is of the opinion 
that the jurisdiction of the said arbitrators 
extended only to the dispute relating to 
loss or damage from fire under the terms 
of the policy of insniance in each case and 
not to the question ot any loss or damage 
alleged to have arisen from the neglect of 
the Insurance Companies, who are parties 
to the above-mentioned arbitration, to take 
care of tbe machinery of the respondent 
after the fire mentioned in the petition of 

the petitioners above named. 

had been extinguished and the Insurance 
Companies had entered upon possession under 
clause 11 of the Policy of Insurance men¬ 
tioned in the said petition.” 

Taken in connection with the contentions 
of the parties, it is clear that the High Court 
intended by this expression of opinion to 
direct the arbitrators that the loss must be 
estimated from the condition of the 
machinery, etc,, at the moment when the fire 
was extinguished. Had the present appellant 
permitted this order of the High Court to 
remain unappealed against, the arbitrators 
would have been bound to estimate the 
damages upon that erroneous footing. 

The fnndamental error in the contention 
of the present respondents seems to their 
Lordships to have arisen from a misappre¬ 
hension of the position of an Insurance Com¬ 
pany taking and bolding possession of 
premises daiae<g 0 d by a fire under the 


provisions of the policy in that bohalf. Tno 
provisions in virtue of which it d)93 
are for the purpose of enabling it to 
minimise the damage. Inasmuch as it has 
to boar the loss, there is no one so directly 
interested in doing everything that is wise 
for the purpose of making the best of the 
situation. It does so in its own interest, nit 
because it is under a duty to the assure! 
Its powers are of the nature of a privilege 
to do that which is most for its own benefit 
under the circumstances so as to reduce 
the loss. In the present case, therefore, 
there is no question of tort on the part of 
the Companies. They may have thought 
that it was not worth while to expend 
money in drying the machinery. In this 
view, they may have been right or wrong bub 
they unquestionably had full power to taka 
the course which in fact they did take. Bit 
when they have thus taken possession of 
the premises and done what in their opinion 
was wisest to minimise the damage, they 
cannot say that the actual damage is nob 
the natural and direct consequencs of the 
fire. 

Their Lordships are, therefore, of opinion 
that the High Conrb ought to have affirmed 
the order of Davar, J , dismissing the peti¬ 
tion, and they will, therefore, humbly advise 
His Majesty that the appeal be allowed and 
that the order of Davar, J., be restored 
and that the present respondent be directei 
to pay the costs of tbe appeal to the High 
Court and of this appeal. 

There have been various irregularities in 
procedure in connection with the various 
stages of the petition. But it is nob neces¬ 
sary bo refer to them in this judgment 
because at the hearing of the appeal, these 
irregnlarities were waived by tbe appellant 
on the terras assented to by the respondeubs, 
that the General Accident Fire and Life 
Assurance Corporation Limited should be 
taken to be a respondent to the appeal so far 
as liability for costs ia cincerned. 

Solicitors for the Appellant: Messrs. T. L. 
Wihon Sc Oo, 

Solicitors for the Respondents: Messrs. 
Ounteron, Kenun ^ Oo. 
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ARPNACHELLA CffETTIAR V. MOTHIAH CaSTTIAR. 

MADRAS HIGH COURT. 

Civil Miscellaneous Appeal No. 117 

OP 1911. 

November 15, 1912. 

Present: —Sir Ralph Benson^ K.T., Judge, and 
Mr. Justice Sundara Aiyar. 

R.M. A. R. ARUNA CHELLA CHBTTIAR 
—Plaintiff—Apiellant 
versus 

V. V. M. MUTHIAH CHETTIAR and 

others—Dependants—Respondents. 

Civil Procedure Code (^tef V of 1908), 16 cl. (d) — 

Declarofion that mortijage is invalid—Mortgaged pro^ 
pertij situate begond local limits of Court. 

A suit for a declaration that the mortgage of im¬ 
moveable property is invalid as against plaintiff is 
governed by clause (d) of section 16 of the Code of 
Civil Procedure. A Court, within tho limits of whose 
jurisdiction the property affected by tho mortgage is 
not situate, has no jurisdiction to try the suit, j 

Appeal from the order of the Subordinate 
Judge, Ramuad, in Original Suit No. 121 of 
1910. 

Messrs. T. Bangachariar, C. S. "Venkata* 
chari and A. Srinivisu Aiyangir, for the 
Appellant. 

Messrs. T. Narasimka Aiyang ir, G. V. 
Anantakrishna Aiyar^ and P, Gangadhara 
Aiynr, for the Responden‘s. 

JUDGMENT.—For the purpose of decid¬ 
ing this appeal, it is sufficient to refer to the 
3rd prayer in the plaint in which the 
plaintiff asks tor a declaration that the 
mortgages executed in favour of the defen¬ 
dants Nos. 5 to 8 are invalid as against the 
plaintiff. As the properties affected by the 
mortgages are admittedly situated beyond the 
jurisdiction of tho Sub-Court, it could have 
no jurisdiction to take cognizance of the 
prayer, because it clearly asks the Court to 
determine whether defendants Nos. 5 to 8 
have an interest in immoveable property. 
The proviso to section 16, Civil Procedure 
Code, has no application to such a case, as the 
relief is not one that can be rendered to the 
plaintiff by the personal obedience of the de¬ 
fendants. Benoie Bekari Bose v. Nistarini 
DassC (1) is not in point. That suit was for 
administration in the High Court and was 
governed by the Letters Patent, The Privy 
Council held that the suit was not one for land 
beyond the original jurisdiction of the High 
Court. This suit clearly comes within clause 
(d) of section 16, Civil Procedure Code. We 

(1) 33 C. 180 at p. 191; 16 M. L. J. 331; 9 0. W. N. 
961} 2 C.L.J. 189} 7 Bom. I/. R. 887CP.C.)} 32.1, A, 193, 
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dismiss the appeal with costs. We allow the 
memo, of objections and direct the plaintiff bo 
pay the defendant’s costa in the lower Court 
also. He will also pay the costs of the memo, 
of objections. 

Appeal dhrnissed. 


PRIVY COU.NCIL. 

Appeal from the High Court at Calcutti. 

November 26, 1912. 

Present: —Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer AU. 

AZIMA BIBI— Appellant 

versus 

MUNSHI SHAMALANAND— 

Respondent. 

Muhammadan Laio — Custom—Muhammadan family 
adopting Bindu worship — Females, rights of — Estoppel 
’^Representation by males. 

A Muhammadan family, governed by Mahammadan 
Law, adopted the Hindu religion in matters of wor¬ 
ship. 

There was no evidence of any custom in the family 
by which the Muhammadan Law in respect of dasoent 
of property liad been altered or varied: 

Held, (1) that the family did not cease to be govern¬ 
ed by Muhammadan Law in matters of suooession; 

(2) that the females succeeded to proprietary inter¬ 
est in accordance with that law. 

In the absence of any proof or suggestion that 
parda nashin ladies of a family have misled, by word 
lor conduct, any alienee from the male members, the 
mere fact that the ladies left the management of the 
property in the hands of males is insufficient to show 
that the male members represented the females or 
that tho latter are estopped. 

Appeal from a judgment and decree of the 
High Conrb at Calcutta, dated the 6th of 
April 1906, varying a judgment and decree 
of the District Judge of Arrah, dated the 
23rd of December 1903. 

Mr. Boss, K. 0., for the Appellant, con¬ 
tended that the High Court gave its judg¬ 
ment with reference to a case not raised by 
the pleadings. The bond was not binding 
on the appellant who had not deceived the 
respondent in any way. 

Bamcoo/nar Koonioo v. McQusen (1) was 
referred to. 

JUDGMENT. 

I Lord Macnaghten. —This appeal was heard 
' ex parte. 

The appellants are the female members 
(1) 18 W, R. 166} 11 B. L. R. 43} Sup. Yol. I. 4. 40. 
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/ of a Muhammadan family which, in raafcfcerB 
of worship, have adopted the Hindu religion. 
There is no evidence that there is any 
OQstom in the family by which the Muham¬ 
madan Law in regard to the descent of pro¬ 
perty has been altered or varied. 

The respondent is a Pleader of some stand¬ 
ing. He took a mortgage of ancestral 
property from the male members of the 
family. He was under the impression that 
the Hindu Law of desoeut prevailed in the 
family, and that the female members had no 
proprietary interest. He made no inquiry 
of any of the female members or of their 
i husbands. They were purdah nishia ladies 
j and naturally left the management of the 
I property in the hands of the males. 

The respondeat brought this suit to enforce 
I his security against the family property, 
making both the males and the females 
parties. The District Judge gave him 
a decree against the males but dismissed the 
I suit against the females with costs. On 
appeal, the High Court passed a decree 
' against the females as well as against the 
! males, and ordered the appellants to pay the 
oosts of the appeal to the High Court. 

( The learned Judges of the High Court 
held that the male membsrs “repressnted” 
the females in the transaction bscause the 
females had not actively interfered with ths 
property, and it appeared that in other 
transactions, the male members of the family 
had dealt with the family property without 
the active concurrence of the females. There 
was no proof nor, indead, was there any 
suggestion, at least in the evidence, that 
the appellants or any of them had misled 
the respondent, either by word or by conduct. 

In their Lordships* opinion, the decree of 
the High Court is against all principle and 

authority. . 

Their Lordships will, therefore, humbly 

advise His Majesty that the decree of the 

High Court should be discharged with costs 

and that the decree of the District Judge 

should be restored. 

The respondent will pay the costs of the 

appeal. Appeal decreed. 

Solicitors for the Appellants: Messrs. T. 
Jj. Wilson ^ Co. 


MADRAS HIGH COURT. 

Appeal from Order No. 259 of 1911. 
November 13, 1912. 

preseni:— Sir Ralph Benson, Kt., Judge, and 
Mr. Justice Sundara Aiyar. 

RAJA KUMARA VENKATA PERUMAL 
RAJU BAHADUR VARU RAJAH of 
KARVBTNGAR, minor by Goardian W. A. 

VARDACHARIAR— Appellant 

versus 

AUDIKESAVALU REDDI and others 

—Respondents, 

Liinitnlion^Morfgnge decree for sala^Execution—^ 
lime when liinilntion begins to run. 

Limitation for tbo execution of a decree for sale in 
a suit on a mortgage, runs from the date when the 
first decree or decree nisi for sale is made absolute. 

Appeal from the order of the District 
Court of North Arcot, in Civil Execution 
Petition No. 84 of 1910, in Original Suit No. 
10 of 1890. 

Mr. L. A. Qovindaraghava Aiyar^ for 
the Appellant. 

Messrs. 0. Y. Anantahrishna Aiyar and K. 
0. Desikachariar^ for the Respondents. 

JUDGMENT. —The decree in plaintiff’s 
favour was made absolute only on the let 
March 1899. The present application was pnt 
in within 12 years from that date. According 
to the decision of the Privy Council in Ashfaq 
Hussain v. Qauri Sahai (1), limitation for the 
execution of a decree for sale in a suit on a 
mortgage, would run only from the date 
when the first decree or decree nisi for sale 
is made absolute. This view was adopted 
by this Court in Temani Ohinna Seshaya r. 
Varanasi Pepaya (2). The application is, 
therefore, not barred. According to the 
terms of the decree, the plaintiff is entitled 
to proceed in execution against other pro¬ 
perties of the judgment-debtor. 

We dismiss the appeal with costs. 

Appeal dismissed. 

(1) 33 A. 26i; 9 lud. Caa. 976; 16 C, W. N. 370j 21 
M. L. J. 1140; 8 A. L. J. 332; 13 0. L. J.861; 9 M. L. 
T. 380; 13 Bora. L. R. 367; 4 Bur. L. T. 121 (P. 0.), 

(2) 15 Ind. Caa. 732. 
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PRIVV COUNCIL. 

Appeal prom the High Codki' ap Allahabad. 

November 26, 1912. 

Present:—Lord Macoagbten, Lord jMouUod, 
Sir John Edere and Mr. Ameer Ali. 

Mtins7ii INDAR SAHAI— Defendant 

—Appellant 
versus 

Ku)i?rar SHIAM BAHADUR and others 
—Plaintipp.s—Respondents. 

Ilimhi Law—Joint fnmihj—Self-acquired property. 

Property "ranted to a person by the Gorornmenb 
ng a reward for his services is self-acquired pro¬ 
perty. 

Property acquired by a member of a Uiudii familv 
becomes the property of the joint family if it is 
thrown into the common stock, and tlio income of tho 
whole of tho property is devoted to the expendi¬ 
ture of the family, one account being kept of the 
income from the self-acquired and tho ancestral px*o- 
perty. 

Consolidated appeals from two judgments 
and decrees of the Allahabad High Court, 
dated December 15kb, 1909, one reversing a 
judgment and decree, dated April 20bh, 
1905, and the other affirming a judgment 
and decree, dated August 10th, 1905, of the 
Subordinate .Judge of Bareilly. 

Sir E. RicharJs, K. G., and Mr. Ross, 
K. C., on behalf of the Appellant (Defend- 
ant), contended that the consent of the mem¬ 
bers of the family to the execution of the 
Will of Jiwan Sahai in favour of Lado was 
proved. The property in question was .self, 
acquired, being a grant by the Q-overnment 
and although the income had got mixed up, 
it was never thrown into the common stock*. 
Reference was made to Lai Bahadur v. 
Kanhaiya Lnl ('1). 

Mr. DeQruyther, K. 0., (with him Mr. 
Dwte), on behalf of the Respondents, contend¬ 
ed that the Will in question was nob genuine, 
nor was Jiwan Sahai competent to make it. 

Sir .S. irrfs replied. 


JUDGMENT. 

Sir John Edge.— The appellant, Munshi 
Indar Sahai, was. with one Madac Mohan 
Lai deceased, a defendant in a suit which 
was brought in 1904 in the Conrt of the 
Subordinate Judge of Bareilly and related 
to shares in Mauza Partapur, two other 
village.s,^ and a house and shops in the City 

was also sole 


1905 against him, as manager of a templei 
in the Court of the Subordinate Judge of 
Bareilly, and related to a moiety of Afauzt 
Nawadia Babmanpuri. The suits were tried 
by different Subordinate Judges. The suit 
of 1904 was dismissed by the Subordinate 
Judge, and on appeal his decision was set 
aside by the High Court at Allahabad, 
and the High Court gave the plaintiffs in 
that suit a decree. Prom that decree of 
the High Court, one of these consolidated 
appeals has been brought. In the suit of 
1905, the Subordinate Judge gave the 
plaintiffs in that suit a decree which was 
affirmed by the decree of the High Conrt 
on appeal. From the latter decree of the 
High Court, the other of these consolidated 
appeals has been brought. 

The common ancestor of the plaintiffs- 
respondents and the defendant*appellant was 
Munshi Jiwan Sahai. Jiwan Sahai had 
three sons, namely, Ram Sahai, who died 
in 1888; Tirbeni Sahai, who died childless 
in 1883, leaving a widow Jdusammaf Lado, 
who died in 1904; and Indar Sahai, who is 
the defendant-appellant. From Ram Sahai, 
the plaintiffs-respondents descended in the 
male line. Jiwan Sahai died on the lOoh 
September 1893. Jiwan Sahai and his 
sons. Ram Sahai, Tirbeni Sahai, and Indar 
Sahai, had constituted a joint Hindu family 
governed by the Law of the Milakshara, and 
at the time of the death of Jiwan Sahai, 
he, his surviving son, Indar Sahai, and 
the sons and grandsons of Ram Sahai, who 
were then living, constituted the joint Hindu 
family. 

On the 15bh May 1893, Jiwau Sahai made 
a Will by which he purported to give to 
Musammal Lado, the widow of his deceased 
son, Tirbeni Sahai, the villages to which 
the suits respectively relate, and an interest 
for her life in the house and shops in the 
City of Bareilly, with a direction that 
ifusammal Lado should dedicate Mauza 
Nawadia Bahmanpuri to the Thahurdwara 
of the god Krishna in Mohalla Darzi Ohauk. 
In one of the suits, the Subordinate Judge 
found that Jiwau Sahai had not made that 
Will, but the High Court found that 
Jiwan Sahai had in fact made the Will, 
With that finding of the High Court, their 
Lordships agree. The validity of Jiwan 
Sahai s Will has been, however, ou other 
grounds copt^sted. On behalf of the plai^- 
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tiffB»reapoDdentF, ifc has been contended tbafc 
the property dealt with by the Will was 
the property of the joint Hindu family, 
which Jiwan Sahai had no power to dis¬ 
pose of by bis Will, and that the Will was 
not made by Jiwan Sahai with the consent 
of the other members of the joint family, 
and was, oonsequently, inoperative. On 
behalf of the defendant-appellant, Indar 
Sahai, it has been contended that the 
Tillages, Nawadia Bahmanpuri and Partapur, 
were self-acquired property of Jiwan Sahai, 
and never became the property of the joint 
Hindu family, and further that the Will 
■was made by Jiwan Sahai with the consent 
of the other members of the joint family. 
It is now common ground that the property 
which Jiwan Sahai purported to d.spose of 
by his Will other than the villages Nawadia 
Bahmanpuri and Partapur was the property 
of the joint family. 

The villages Nawadia Bahmanpuri and 
Partapur were granted by the Government 
to Jiwan Sahai as a reward for his services 
in the Indian Mutiny of 1857, and, un¬ 
doubtedly, were obtained by him as self- 
acquired property. It was found by the 
Subordinate Judge of Bareilly, on a remand 
which was ordered by the High Court, that 
Jiwan Sahai had been the head and manag¬ 
ing member of the joint Hindu family, and 
that he kept one account of the income of 
his ancestral and self-acquired property, 
and used to treat the income of both kinds 
of property as one amalgamated fund. The 
accounts which had been kept by Jiwau 
Sahai were examined by a Commissioner and 
the High Court found that: — 

“it appears from these accounts that the 
income of all the property, ancestral and 
self acquired, was blended together in one 
general account. No distinction was made 
between the income derived from the 
different classes of property and the whole 
of the income was thrown into one com¬ 
mon stock and was devoted to the ex¬ 
penditure of the whole of the joint family 
of which Jiwan Sahai, his sons, grandsons, 
and great-grandsons were members. The 
self• acquired property, therefore, became the 
property of the joint family. There is 
nothing to indicate that Jiwan Sahai wished 
to or did treat the property acquired by 
him as bis separate property. The oral 
^yidenpe adduped by the dof^Ddants on the 


point is nneatisfaolory and is negatived by 
the evidence afforded by ihe accounts to 
which we have referred.” 

Their Lordships agree with the conclu¬ 
sion of the High Court that the property 
which had been acquired by Jiwan Sahai 
as his self-acquired property had become the 
property of the joint family. 

It remains to be considered whether or 
not the defendant-appellant, Indar Sahai, 
established bis contention that the Will of 
Jiwan Sahai of the I5th May 1893 was 
made by him with the consent of the other 
members of the joint family. That issue 
was upon him. In one sui.-, the Subordinate 
Judge had found that the Will had been made 
with the consent of the family. In the 
other suit, the Subordinate Judge had found 
that the Will was a forgery. The High 
Court found that there had been no consent. 
Their Lordships consider that the oral evi¬ 
dence which was given to prove consent was 
of the most unsatisfactory and unreliable 
description. After the suits had gone 
on appeal to the High Court and after 
the High Court had mad© its order of re¬ 
mand, the defendant-appellant, on the 15th 
of January 1903, for the 6rst time produced 
a document, dated the 8th May 1S93, which 
purported to be a razimandin'inxa^ a deed of 
consent, made by or on behalf of the plain- 
tiffs-respondents and the defendant-appellant 
Indar Sahai. The genuineness of that docu¬ 
ment was denied on behalf of the plaintiffs, 
and Shiam Bahadur, one of the plaintiffs, 
by whom it was said to have been written 
and by whom it purports to have been 
signed, swore that it was not written by him 
and was not signed by him. The High Court 
CDnsidered that the document was not 
genuine. As to it, the High Court said: — 

“The suspicious oireumstauces under which 
it was produced, the absence of any mention 
of it in the proceedings held in this and the 
connected suit before issues, were referred by 
us to the Court below, the absence of any 
reference to it in the Will of Jiwan Sahai, 
specially when the Will was not attested by 
the plaintiffs and Indar Sahai, lead us to think 
that the deed of consent is not genuine, and 
to bold that it is at least a doubtful docu¬ 
ment.” 

Their Lordships regard the dooumeut, dated 
the 8th May 1893, with the gravest suspicion. 
Their Lordships do not draw from the fact 
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that the property inqiieetioa in these suits was 
not dealt with on the partition between the 
plaintiffs and the defendant-appellant, Indar 
Sahai, after the death of Jiwan Sahai, an 
inference that the Will of Jiw.ati Sahai was 
made with the consent of the family. The 
omission to include that property in the 
partition was probably owing to the reluctance 
of the members of the family to interfere dur¬ 
ing Musammat hdkdo'a life-time with what were 
certainly the wishes of their ancestor, Jiwan 
Sahai. It is also to be obserred that Musam- 
mat Lado was entitled to maintenance. Upon 
her death, these suits were brought. For 
similar reasons, their Lordships do not infer 
from the entries in the Revenue papers that 
the family had consented to the making of 
the Will. The whole tenor of the Will seems 
to their Lordships to negative the contention 
that the family had consented to its being 
made. Their Lordships agree with the opinion 
of the High Court that bad the making 
of the Will been assented to by the members 
of the joint family, the fact that they 
consented would have been mentioned in 
the body of the Will, and their signatures 
to it would have been obtained as attesting 
witnesses. Their Lordships find that the Will 
of Jiwan Sahai was not made with the consent 
of the members of the joint family, and that 
the Will was inoperative. 

Their Lordships will accordingly humbly 
advise His Majesty that these consolidated 
appeals should be dismissed, and the decrees 
of the High Court be affirmed. The defend¬ 
ant-appellant must pay the costs of these 
appeals. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T L 
Wilson^ <$* Co. * * 

Solicitors for the Respondents: Messrs. 
Barrou't Uogres ^ Nevill, 


MA.DRAS HIGH COURT. 

Civil Revision Petition No. 655 of 1909. 

November 13, 1912. 

Present: —Mr. Justice Sadasiva Aiyar. 

RAJAGOPALA PANDARITHAR, minor 

REPBBSENTEO BT HIS NEXT FRIEND ANNI 

AMMAL— Plaintiff—Petitioner 

MUTHU KUMARA OHBTTIAR- 

Defendant—Respondent. 

Civil Procedu,re Code (Act V of 1908), 0. IX, r. 12 
friend's disobedience—Party to suit—Order for 
persotMl appearance—Power of Court. 

It is not correct to say that the Court has no power 
to order a party to appear in person except when 
empowered by specific sections found in the 
Ciyil Procedure Code. The Court has such power 
whenever it considers that the interests of justice re¬ 
quire any party to appear in person at any stage of 
the case. 

The Court, however, has no power, under Ordor IX, 
rule 12, to dismiss a minor’s suit for default because 
of the disobedience of his next friend. The next 
friend is not a party to the suit, and can be treated 
as such only for purposes of answering interrogatories 
or for saddling him with costs. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
oraer of the Court of the District Munsif of 
Tanjore, in Original Suit No. 65 of 1908. 

Messrs. S. Srinivasz Aiyangar, T. K 
Qopalasawmi Mudaliar and Q. KrishnasawYny 
Aiyer, for the Petitioner. 

Messrs. T. R. Venkatarama Sastri and 

O. S. Ramackandra Aiyar, for the Respond* 
ent. 

JUDGMENT,—The District Munsif dis¬ 
missed the suit for default under Order IX, 
rule 12, because the minor plaintiff’s next 

friend did not appear in person when ordered 
to do so. 

I do not agree with the petitioner’s Vakil 
that the Court has no power to order a 
party to appear in person except when 
empowered by specific sections found in the 
Civil Procedure Code. I think the Court 
must have such power, whenever it oonsiderH 
that the interests of justice require any party 
to appear in person at any stage of the case. 

But the Court has no power under Order 
IX, rule 12, to dismiss a minor’s snit for 
default^ becanse of the disobedience of his 
next friend. The next friend is not a party 
to the suit [see Collector of Triohir^poly r. 
StvaramaJtrishna Sastrigal (1)], though for 
purposes of answering interrogatories or iov 

(1) 23 M, 73 at p. 81, 
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BftddliDBrhim wifch coafcs, he raiarhfc be treated 
03 ft party. He should net be treated as a 
party in order to visit his disobedience to the 
Ooart'a orders upon the minor plaintiff and 
so as to prevent the minor plaintiff from 
Appearing farther in the suit through the 
Vakil already appointed for him or through 
some other next friend who might bo 
appointed after removing the disobedient 
next friend. 

I, therefore, sat aside the Munsifs order 
dismissing the suit for default and direct the 
Stilt to bd restored to filo and disposed oi 
aoording to liw. Gjsts to ba ojsts in the 

cause. 

Order set aside\ 

Oase remanded. 


PRIVY COUNCIL. 

ArrsAL pftOM ths High Ooort at OALcaxrA. 

Novembsr 12, 1912. 

Present-. —Lord Macaaghten, Lord Moulton, 
Sir John Edge and Mr. Araear AU. 
BABUI BACHA KUMAR—Appellant 

versus 

BABUI SURAJ KALA KUMAR — 

RcaPONDEsr. 

Will —Prolate granted —Wdl adinilt-ed and acted 
upon-Subsequent applicotion for revocation-Probate 
and Administration Act (V of IS61J, s. 50. 

A., the sole heiress of a testator, applied through her 
attorney for Probate of the Will. __ . 

The Probate was granted and tho Will was acted 
upon for some years. 

Some years after the grant o£ Probate, A. 
for revocation of the Probate on the ground that the 

Will was forged: . . 

Held, that having admitted the genuineness of the 
Will and taken advantage of it, A. could not get the 
Probate revoked. 

Appeal from a judgment and decree ot 
the High Court at Calcutta, dated January 
296h 1908, affirming that of the district 
Judge of Saran, dated February lObh, 1905. 

One Chattnrbhuj Dafc Pandit, who died on 
April 6bh, 1897, made his Will two days be- 
fore his death. Baoha Kumar, the sols 

heiress of the testator, applied 
. attorney for Probate of the said Will in the 
Court of the District Judge, A wakalat- 
nama was executed by the same lady in 
which she recited the Will and gave anthon- 
ty to a certain person to appear for her in 
Probate proceedings and manage the pro^ 
porby. On May 20bh, Probate was granted 
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and the Will having been proved, was acted 
on for some years. At the expiration of that 
time, the said Bacha Kumar applied for the 
revocation of Probate on the ground that the 
Will was forged and so were the other 
documents. Although there were concur¬ 
rent findings of both the District Court and 
the High Court, she was allowed leave to 
appeal to His Majesty on the ground that 
an important question of law was involved 
in it. 

Sir Pj. Richards, K. 0., on behalf of the 
Appellant, contended that the appellant was 
not estopped from contesting the genuineness 
of the Will, which was in fact not a genuine 

Will. 

Mr. DeOruyther K. G., who appeared for 
the Respondent, was not called upon to reply. 

JUDGMENT. 

Lord Macnaghten.— In this case, their 
Lordships think there is no ground for dis¬ 
turbing the judgment of the High Court. 
After four years, after having admitted the 
genuineness of this document and after 
having taken advantage of it, this lady 
comes forward with a tissue of falsehoods. So 
far as their Lordships can see, she comes 
without anything more than a mere sug¬ 
gestion of fraud, and she asks that that ques¬ 
tion may be tried. 

Their Lordships think the High Court 
was perfectly right, and they will humbly 
advise His Majesty that this appeal shonld 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellant; Messrs. T. 
L. Wilson ^ Co. 

Solicitors for the Respondent: Messrs. 
Watkins and Hunter. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 2334 

OF 1912. 

November 13, 1912. 

Present :—Sir Arnold White, Kt., Chief 
Justice, and Mr. Jnstice Sankaran Nair. 

N. P. L. N. K. R. KANNIAPPAN OHBTTI 
—Petitiokeb—Appellant 
versus 

P. R. MANIKAVASAGAM OHBTTI 

—Respondent. 

Civil Procedure Gode (^ct V of 1908^, O. Xtf, 
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SI'CRETaRY f’R STATIC I*. BASA^^A SINGH. 
rr 5 n, \2—C‘>'iy* >i-hi''h f»r .if-nj of sole 

sho’dii he siin-h\ - , , • /\ i 

I,I view of t'lr* *'i of tlr* in Order 

XL[ lui'-O - n olfh lu335 tho old section 546, 

it is de iv licit tliu fiinto» le 1 that the a;)- 
plication for si iv of an ord n- for sale of immoveable 
pvopm h'shrmid lie made only to tho Coarb which 

made tlie ord.n*. 

('ivil miscallaneous petition for stay of sale 
in execution of decree of the Hijjli Court in 
its Ordinary Original Civil Jarisdiction in 
Oi’ie:iiial Suit No. 160 of 1911. 

Mr. 0. 7?- OlgeyS', instracted by lileasrs. 
Or intand Greatorex, for the Petitioner. 

.1. Krishn'isimi Aiyir for Mr. G. P. 
liani'JSW'imi Aiyar, for the Respondent. 

OROEfl.—Tn this case, the notice of]raotion 
asks for an order “that the sale of the 
appellant's immoveable properties advertised 
for the lUh November 1912 in the Court of 
the Sab-Judge of Raranai at Madura be 
stayed till the further orders of this Court 
and that all proceedings in exeention of the 
decree in Original Sait No. 160 of 1911 
dated the 20th September 1911 be stayed 
against the appellant pending the disposal 
of this appeal and for such other orders 
as this Hon’ble Court may deem proper 
and necessary in the circamsbancas of this 
case and for an order that the costs 
of this application be costs in the appeal.” 

A preliminary obiectiou has been taken 
that under lules 12,6 (2), the application 
should be made to the Court which made the 
order for sale, Ce.. in this instance, to the Sab- 
Judge’s Court at Raranad. 

Mr. Odgers has contended that there is 
concurrent jurisdiction in the Subordinate 
Judge’s Court and in this Court and he has 
referred to the English Rules of the 
Supreme Court Order LVIII, rules 16 and 
17. But the English Rules expressly 
provide for concurrent jurisdiction and no 
question could arise thereunder. The 
question for ns is, did the Legislature 
intend, while giving the Appellate Court 
the general power conferred by Order XLT, 
rule 5, to make speoial provision that an 
application for stay of an order for sale 
of immoveable property should be made 
only to the Court which made the order? 

In view of the alteration of the 
language in Order Xul, rules 6 (2), which 
re produces the old section 546, it seems clear 
that the Legislature intended that tho 
application should be made only to the 


Court which made the order. There were 
doubts as to whether the Appellate Court 
could make an order for stay of au order 
for the sale of immoveable property (see 
Tribeni Saku v. Bhagioat Bux (1) and the 
language of the enactment would appear to 
have been altered to remove these doubts 
and to m^ke it clear that the application 
must he made to the Court which made the 
order for sale. 

We think the prelituinary objection is 
good and we must uphold it. We must 
dismiss the application for the stay of the 
order for sale for the reasons above stated 
and we must also dismiss the general 
application to stay proceedings in exeentiou 
of tho decree as it is not shown that there 
are any proceedings other than those under 
the order for sile. The costs of this applica¬ 
tion will be costs in the appeal. 

Appeal dismissei, 

(1) 34 0. 1037; 11 C. W. N. 1030; 6 0. L. J. 293. 


PDNJAB CHIEF COURT. 

First Civiij Appeal No, 1055 op 1910, 
December 14, 1912. 

Present :—Sir Arthur Reid, Rt., Chief Judge, 
and Mr. Justice Robertson. 

The SE^RETART op STATS for INDIA 

—Appellant 
versus 

BASAWA SINGH and oiHEis — 

Respondents. 

Lind Acquisition Act (£ o/1894', «. 24, fifthly— 
Agricultural land acquired Jor filaudi— Compensation 
how determined— Proof—'Sale of land requiring sonc- 
lion oj Deputy Commissioner—Appeal by Secretary of 
State against Court’s award—Court-fee^Court Fee* 
Act {VII of 18709, s. 8, Sch. II, Art. 17 (4). 

Where agricultural land is acquired for a 3Ianii, 
the compensatiou should be assessed at the amount 
which similar land in the neighbourhood is likley 
to fetch for purposes of agrioiiUare. The purpose 
for which tho land is required should not influence 
the anard of compensation. 

The fact that a shop-keeper is willing to pay a 
large price for a shop in a Mandi, or so near a Mandi 
as to enable him to enjoy the benefit enjoyed by the 
proprietors of the shops in tho ilandi, in the event 
of his being fortunate enough to receive sanction for 
the purchase under tho Alienation of Land Act, should 
not be con-jidered in assessing the value for the 
purposes of tho Land Acquisition Act unless it is 
shown that the sanction would be granted for the 
- purchase. 
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The evidonoo of wibnosBoa, who inoi oly give opinions 
aa bo tho vaUio of land or oxpioBB thoir willitiKiiosa 
to parohoso it, should bo oxoludod in dotoniiuung 

the amount of ooinpousation. . 

Where a Diatriot Board acquired hiinl at a hign 
prioo by private piircluvao for tho onlurgomont ot 
a Hand* in order to obviuto tlio delay caused by 
prooeediugs uiidor tho Land Acquisition Act, tho 
fact should not bo taken into consuloratiou »u 
assesaing tho value of other laud aubaoiiuontly ao- 

qnired through Govornment. , i 

SeobionSof tho Court Foes Act is appbcablo only 
to appeals by persons claiming compcMisation. An 
appeal by the Secretary of State nguiust the a%vard 
of the Court requires a Court-fee of 11s. 10 only 
under Article 17 (4), Schedule II of tho Act. 

First; appeal from the order of the 
Divisional Judge, Hissar, dated 3rd May 
1910, awarding Rs. 11,740 aa cjnapenaafcion 
for acquisition of land. 

The Hon’ble Mr. Mukanirnod Shn^^i, for the 

Appellant. 

Mr. Eitush^n Lai, for the Respondents. 

JUDGMENT.—This is an appeal by the 
Secretary of Stale against an award by the 
Divisional Judge, Hissar, under the Land 
Acquisition Act. The area of the land in suit 
is 29 highas 7 biswas. The Collector awarded 
Ra. 100 per bigha plus 1 5 per cent, for forcible 
acquisition and interest at 6 per cent, per 
annum from the date of taking pos.'^eesion to 
the date of the award, the total sum awarded 
being Rs. 3,778-3-1. This amount has been in- 
creased by the Divisional Judge to Rs. 11,740 
at the rate of Rs. 400 per bigha inclusive of 
15 per cent, for forcible acquisition. 

One of the questions for consideration is 
the interpretation of section 24, fifthly, of 
the Land Acquisi'ion Act, I of 18 ?4, which 
runs as follows:—“The Court, shall nob take 
into cotisideration any increase to the value 
of the land acquired likely to accrue from the 
use to which it will be put when acquired. 
The purpose of the acquisition was the 
erection of a dispensary, a rest house, 
accommodation for travellers and other 
buildings which will in the main be un- 
remunerative, in connection with a ^fand^, 
which has been established at Dabwali in 
the Sirsa Sub-Division of the Hissar District 
as an agricultural centre to facilita e the 
sale of grain by the zemindars of the 
neighbourhood. In 1902, the desirability of 
establishing a Mondi at Dabwali was con- 
sidered aqd in 1904, 26 bighas of land were 
acquired by the District Board at tbe rates 
of Rb. 8 and Rs. 10 a bigha, those rates 


being accepted by the owners. The greater 
part of the land acquired was sold by auction 
to shop-keepers on the 9th and 10th October 
190-i and realized Rs. 23,980, the profit being 

expended on the development of the Xfandi, 
which developed so rapidly that in 1906 the 
District Board acquired an additional area of 
about 24 bighas by private purchase, (he 
prices paid being at the rate of Ra. 600 per 
bigha. This rate was apparently fixed to 
obviate the delay caused by proceedings 
under the Land Acquisition Act, as the 
necessity for the enlargement of the Mandi 
was very urgent and it appears that it was 
anticipated that the enhanced cost would be 
amply covered by auction sales to shop¬ 
keepers and traders This anticipation was 
justified, the land acquired realizing about 
R.S. 2,000 per bigha at auction sale in place 
of about Rs. 900 per, bigha realized at tbe 
auction sales of 1904. In the present case, 
the sum of Ks. 100 per bigha was assessed by 
the Collector because it was originally fixed 
by the Revenue Assistant without objection 
by tbe District Board and in his opinion 
amply covered any increased value over that 
assessed in 1904 due to the fact that the 
establishment of a Mandi had provided a 
market at band for the disposal of agricul¬ 
tural produce and had, to a certain extent, 
resulted in the cultivation of more remuner¬ 
ative crops, such as vegetables. 

It is, in our opinion, unnecessary to refer 
to the report of K. B. Mian Abid Hussain, 
Assistant Collector of tbe lat grade with 
powers of a Collector under the Land Acqui¬ 
sition Act, dated the 3rd August L909. The 
rate awarded by him was Rs. 600 per bigha 

and was mainly based upon the private ac¬ 
quisition by the District Board above referred 
to. The land acquired was before acquisition 
agricultural and could not be alienated to a 
non-agriculturist without the sanction of the 
Deputy Commissioner. No private sale of 
such land in the neighbourhood to a non- 
agriculturist with the sanction of the Deputy 
Commissioner has been established, and 
sanction is extremely improbable, because it 
would not be desirable to allow other shop¬ 
keepers to set up a rival Mandi in close 
proximity to that established by the District 
Board. The learned Divisional Judge has 
very properly rejected the evidence of 
witnesses who merely gave opinion as to 
the value of land or expressed their will- 
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ingneaa to purchase it, but he has also 
excluded all evidence of the prices of land 
prior to the establishment of the Mandi 
because in those days there was no possibility 
of land in the neighbourhood being used for 
commercial pursuits, and has taken into 
consideration prices of plots of land inside 
the Mandi since its establishment. Those 
prices were obviously due to an increase in 
value accruing from the use to which the 
acquirer, i. e., the District Board, had put 
the land acquired. 

The documents printed at pages 10 and 11 
of the paper book and purporting to be 
unregistered sale-deeds, reciting a price of 
about Rs. 600 per bigha^ were executed in 
October 1907, more than six months after 
the notification of acquisition, and the sales 
were admittedly not sanctioned by the 
Revenue Authorities. These documents are, 
consequently, of no value as evidence of the 
market-value. The Divisional Judge has 
admitted this and adds that “fhe rate of 
Rs. 600 per bigha has, therefore, to be 
reduced to arrive at the proper market-value 
of the land. What the exact reduction 
should be is a matter of difificulty and has 
to be determined in a more or less arbitrary 
manner. Certain it is that it should not 
be a very large one for the demand in respect 
of land in the neighbourhood of the Mandi 
is, undoubtedly, genuine and the amount 
offered by the District Board is in no way 
in keeping with the earnestness of that 
demand. It seems to me that two-thirds of 
the rate of Rs. 600 per bigha wonld be a fair 
and proper rate t j fis having regard to 
all the circumstances of the case and I 
accordingly find the market-value of the land 
at the rate of Rs. 400 per bigha inclusive of 
the 15 per cent, to be allowed by way of 
compulsory acquisition under the Act.” 

In ouv opinion, this passage of the judg¬ 
ment loses sight of section 2yi/Mli/, of the 

Land Acquisition Act. The Divisional Judge 
has bsen influenced by the fact that the land 
in suit is required for the Mandi, although on 
this occasion not for a remunerative purpose 
The fact that a shop-keeper is willing to pay 
a large price for a shop in a Mandi or so 
near a Mandi as to enable him to enjoy the 
benefit enjoyed by the proprietors of the 
shops in the Mandi, in the event of his 
being fortunate enough to receive sanction 
for the purchase should not, un our opinion, 


be considered in assessing the value, for the 

purposes of the Laud Acquisition Act, of land 

acquired in the neighbourhood of the Mandi, 

until it is shown that sanction would be 

granted for the purchase. In this case, no 

attempt has been made to show this and the 

Collector was, in oar opinion, justified in 

treating the land in suit as agricultnral 

land, and in assessing the price at the 

amount which land in the neighbourhood 

was likely to fetch for purposes of agriculture. 

The price assessed, Rs. 100 per bigha, is far 

Ifirger than would have been assessed had 

the District Board objected to its magnttude 

and the Collector has recorded cogent 

reasons for the opinion that it was more than 
ample. 

For these reasons, we decree the appeal and 
reduce the amount payable for the laud in 
suit to Rs. 100 per6t>^a plus 15 per cent, for 
forcible acquisition and 6 percent, interest 
from the date of the acquisition or taking pos¬ 
session to the date of the Collector’s award, 
t.e., Rg. 3,778^3^1. The respoodeats will pay 
the appellant’s costs in this Court, including 
tbe Court-fee of Rs. 10, which is adequate 
Article 1 7 (4) of the second Schedule to 
the Court Fees Act, section 8 of the Act being 
applicable only to appeals by persons claim¬ 
ing compensation. 


Appeal allowed. 


PRIVV COUNCIL. 

Appeal prom the High Court at Allahabad. 

November 26, 1912. 

Presenf;—Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
Kunwar RAGHDBIR SINGH— 

Appellant 

versus 

Musammat MOTI KUNWAR-RESPONDBSr 

AND 

Kunwar SATI SINGH —Appellant 

versus 

Musimmat MOTI KDNWAR-Respondbnt 

Hindu Law-Partition-Enjoyment in specified shares 
— Agreement. 

The oo.paroeaers of a joiab Hindu family, bein^ in 
poaesssion of defined shares of family property, enter- 
ed into a written agreement by which they consented 
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to hold the family property ia soparato, doQaod and 
Bpeotfio BhnroB. 

This agroomont was acted uponlfor a cousiderablo 
namber of years: 

Held, (1) that the family property must bo doomod 
to have boon partitioned from the dato of tho agroo- 
mont, although there was no actual division by motes 
and bounds; 

(2) that from that date, the status of the family 
ooased to be joint. 

Appovier v. Raina Subha Aiyan, 11 M. I. A. 76; 
8 W B. (P. C.) 1, Balkishen Das v. Ram Narain 
Saha, 30 1. A. 139; 7 0. W. N. 678; 5 Bom. L, R. 
46* 30 C. 738; Parbati v. Naunihaf Singh, 36 I. 
A.’71; 10 0. h. J. 121; 6 A. L. J. 697; 13 C. W. N. 983; 
19 M. L. J. 617; 11 Bom. L. R. 878; 31 A. 412; 3 Ind. 
Cas. 196 (P. C.);6 M.L.T. 427, followed. 

Oonaolidated Appeals by ao order in Conn- 
oil, from a jadgment and two decrees of the 
High Court at Allahabad, dated November 
24th, 1908, one reversing a judgment and 
decree of the Subordinate Judge of Miaupuri, 
dated September 12bh, 1907 and the other 
affirming a judgment and decree of the 
Assistant Collector of Etawah, dated June 

2ad, 1904. 

Mr. De Oruyther, K. 0., and Mr. Duhsi on 
behalf of the Appellants, CDntended that 
Musammat Moti Kunwar had deposed before 
the Taheildar of Auraiya in 1893 that all 
were joint. 

[Lord MoacTO.'i;—There is no further 
evidence beyond certified copy. You cannot 
put in deposition in evidence because 
statements in record are intentional or other¬ 
wise]. 

[LottDMAOKAOaiEN:—It ia a case of complete 
contradiction. You say she did it, but ah© 
says she did not]. 

[Mr. Amebb Ali:—Y our point is that this 
document is supposed to have been executed 
by her, althongh she did not know the. nature 
of it], 

Bewa Prasad Sukal v. Deo DuU Bam (1); 
Balkishen Das v. Bam Narain Sahu (2); Par- 
hati Naunihal Singh Roolaah Kooer r. 

Kassee Proshad (4); Oajendar Singh v. Sardar 
Singh (5)) Mayne’s Hindu Law, paragraph 
495, 7th Edition, were referred to. 

(1) 27 1. A. 39; 27 0. 515. 

(2) 30 I. A. 139; 7 0. V7. If. 678; 5 Bom.L.R. 46; 30 
C 738 

■(3) 36 I. A. .71; 10 0. L. J. 121; 6 A. L. J.' 697; 13 
0. V7. N. 983; 19 L. J. 517; 11 Bom.L.R. 878; 31 A. 
412 (P. 0,); 3 lad. Cas. 195; 6 M. L. T. 427. 

(4) 7 0. 369. 

(6) 18 A. 176 at 182. 


Mr, Ross, K, 0., (with him Mr. 0'Qorman)t 
on behalf of the Respondent, contended that 
Baldeo Singh was proved to have become 
separated Hindu prior to bis death. Farbati 
V. Naunihal Singh (3), was referred to. 

Mr. De Oruyther replied. 

JUDGMENT. 

Lord MAOKAaHTBK. —These are consolidated 
appeals from a judgment and two decrees 
of the High Court of Allahabad prononnoed 
in favour of the respondent, Musammat Moti 
Kunwar. 

In the Court of the Assistant Collector of 
Etawah, Moti Kunwar, widow of Baldeo 
Singh, who died in 1895, succeeded in making 
good her claim to arrears in respect of a 
specific share of property which, nndoabtedly, 
at one time formed part of the joint property 
of an undivided Hindu family to which her 
husband belonged. Thereupon, the appel¬ 
lants, who alleged that Baldeo Singh was not 
separated at the time of his death, brought a 
suit in the Court of the Subordinate Judge of 
Mainpuri and obtained a declaration that 
they were the absolute owners of the property 
claimed by Moti Kunwar and that she bad no 
right of ownership therein but merely a right 
to maintenance. There was an appeal to the 
High Court by Moti Kunwar against the 
decree of the Subordinate Judge and an appeal 
by the present appellants against the order 
of the Assistant Collector. The two appeals 
were consolidated. The High Court revers¬ 
ed the decree of the Subordinate Judge and 
dismissed the suit of the present appellants, 
as well as their appeal against the order of 
the Assistant Collector. 

The whole controversy depends upon 
the question whether Baldeo Singh was 
separate in title and interest at the time of 
bis death. 

In 1871, Madan Mohan Singh, who was a 
member of the undivided family, separated 
and received his share. For the purpose of 
this transaction and in settlement of all 
disputes “relating to the zemindari, the house¬ 
hold articles, and the money-lending 
business, etc.,’* an agreement was executed on 
the 19th of December 1871 by Baldeo Singh, 
Lalta Parshad, the adopted son of a deceased 
member of the undivided family, and Madan 
Mohan Singh. On the 10th of October 1873, 
another agreement was executed between 
and by Baldeo Singh, Lalta Parshad, and 
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Madan !M>han Sin?h. A.ff-pr dsslarln? fcha^^ 
the exeoaf.ants, aUitij' with Ri^hnnath Singh 
aud Sati Parshad, were sharers in the milages 
specided below, the agree-nent procieded as 
follows; 

*'Now we bape already come to terms and 
according to the sharej given below, we have 
been in possession and enjoynaent of onr 
respective shares. As i-egirds it, wo liave 
with oar mutual consent entere 1 into 
an agreement according to tiie terms given 
below. 

“The same share in the property which is 
in the possession of a particular person as 
given below, sliall be o m.sidered to be the 
property of that very person who is in 
possession thereof. If any of us brings any 
suit in Civil or Revenue Court to the effect 
that his share is less or he i.s a lo.ser, it shall 
be considered to be false in every Court. By 
virtue of this agreement, no person ‘shall be 
oompelenfc to bring any claim in any 
Court in respect of any portion of the 
property other than the proporty detailed 
below.” 

Tnen after some provisions which it is nob 
necessary to set out, there followed a 
specification of the villages belonging to the 
family and the shares in which those villages 
were thereafter to be held. The agreement 
was registered on the same day. From 
that time, the property h.vs baen entered 
in the register in accordance with the arrange- 
meat contained in the agreement. And on 
the death of Baldeo Singh, his share was 
entered in the name of his widow, the 
respondent Moti Kunwar. 

From the terras of the agreemen'; of 1873, 
the learned Judgesofthe High Court rightly, 
as it appears to their Lordships, “gather that 
the members of the family were iu separate 
possession of defined shares of the family 
property before the date of its execution” and 
they also gather from it “that Raghunabh 
Singh as well as Sati Parshad,” who was then 
a minor, “so far as the latter could assent to 
an arrangement, had agreed to the allotment 
of shares specified in the instrument.” The 
learned Judges further point out that the 
kkewats of two of the villages specified in the 
agreement of 1873 which were in evidence 
show that at the close of 1872 the entry of 
names was altered and the iiames of Lalta 
Parshad, Sati Parshad, Raghunath Singh, 
Baldeo Singh, and Madan Mohan Singh were 


tl&l2 

entered sepirabely in re.^pect of their separate 
sepecific shares. 

As regards the share of Raghunath who 
was not a party to the agreement of 1873, 
the partition appears to have been aocepbad 
and acted upen by him up to the time of 
his death which occurred in 1879, On hia 
death, the name of hia widow was recorded 
in his place and she was appointed lambardar 
of the village which had been allotted to 
him, Oa her death, the names of Baldeo 
Singh, Lalta Parshad, and Sati Parshad were 
entered in her place, not jointly, bat in res¬ 
pect of specific shares. 

Sati Parshad, as already stated, was a 
minor at the date of the agreement of 1873, 
but it appears that on attaining majority, he 
made no objection to it. He seems to have 
recognised the partition and acted upon it 
until Moti Kunwar applied for complete 
partition in the Revenue Court. 

The contention on the part of the appel¬ 
lants was (1) that the agreement of 1873 
was a partition only as regards the share of 
Madan Mohan Singh, and that the other 
members of the family remained joint, or 
(2) that the other members re-united either 
immediately or shortly afterwards. There 
seems to be no foundation for the latter 
contention, and indeed it was only faintly 
pat forward. Re nniou is a question of fact, 
and there is not a scrap of evidence to show 
that any members of the family re-nnited or 
even ontemplated re union. 

To support of their principal contention, 
the appellants put in a mass of parol evidence 
which was contradicted by parol evidence on 
the other side. The learned Judges of the 
High Court thought the parol evidence 
vague, unsatisfactory and inconolusivai 

1 he High Court also rejected, and in their 
Lordships’ opinion rightly rejected, a petition 
of Baldeo Singh him.self, in which he alleged 
that Raghnnath’a widow was entered as owner 
solely for her consolation. This petition was 
in answer to an application by the widew 
to remove him from the office of sarbarahkar 
and is irreconcilable with an earlier petition 
presented by him, in which he distinctly ad¬ 
mitted that be paid to the widow the annnal 
profits of her share, and that the agreement 
of 1873 had been acted npoo. 

The High Court also rejected as un¬ 
worthy of consideration a doonment which 
was referred to as proving that Moti Kanwai' 
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herseU admitted that the property resrietered 
in her name was'joint family property, This 
dooament purports to be a certified oopy of 
a deposition made by Moti Kunwar in an* 
other suit which was not even pat to her in 
orosa^ezamination although she averred that 
she had never made an admission to that 
effect. 

The High Court also rejected as inconclu* 
sive certain accounts which purported to 
show that the expenses of the marriage of 
Baldeo Singh's daughter and his funeral ex- 
pei.ses were paid out of joint family pro¬ 
perty. 

In conclusion, the learned Judges say that 
it was sufficient for them that an agreement 
was Committed to writing, which was clear 
and definite in its terms, and they add that 
that agreement has been shown to have been 
acted upon up to the present time. 

Their Lordships agree in the result at 
which the High Court arrived. Having 
regard to the agreement of 1873, they think 
that the case is concluded by authority. The 
result is entirely in accordance with the 
principle laid down by this Board in the 
judgment delivered by Lird Weatbury in 
Appovier v. Rama Snhha Aiyan (7) and in 
the more recent cases of Balkishen Das v. 
Ram Narain 8ahu (3) and Parbati v. A/Ott- 
nihal Singh (4). 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed. 

The appellants will pay the costs of the 
appeal. 

Solicitors for the Appellants: Messrs. 
Barrow^ Rogers and NevUl. 

Solicitors for the Respondents : Messrs. 
Banhen Ford, Ford and Okester. 

Appeal dismissed, 

(7) 11 M. 1. A. 75j 8 W. R. (P. C.) 1. 


MADRAS HIHH COURT. 

PULL BBNCH. 

Second Civil Appeal No 477 or 1911. 

October 14, 1912. 

Present-. —Sir Ralph Benson, Kt., Offg. Ohief 
Justice, Mr. Justice Sankaran Nair 
and Mr. Justice Sundara Aiyar. 
THEKKUMKATTIL KRISHNAN NAIR 

AND OTHERS—ApPBLLANTB 

THEKKUMKATTIL DAMODARAN 

NAIR AND OTHERS—RESPONDENTS. 

IfrtZatar Law and Vxngc — Self-acqnisUions of a 
female memher of tavwad, lohethcr devolve on tarwad or 
her tava*hi, 

The sclf-acqulsitioiis of u fomalo mombor of a 
Marumakkattayam tarwad, on her death, do not lapse 
to the tarwad of which she dies a mombor, but descend 
to her tavazhi, i, c., to her issue, if she has any, and, 
if nob, then to the tavnzhi to which sho would, in 
that case, belong according to the Customary Law of 
Malabar. 

Uminanga v. Appadorai Patter, 3-t M. 387; 5 Ind. 
Cas. 071; 20 M. L. J, 2GS; (1910) 1 M. W. N. 195 and 
Oovindnn 2fair V. Sankaran Xair, 32 M. 351; 6 M. L 

T. 100, (F. B.)j 2 lud. Cas. 183; 19 M. L. J. 350' 
considered. 

The SivJganga case, 9 M. I. A. 546; Ri/rappan Nam 
hiar V. Keln Kurnp, 4 M. 150; Alami v. JEb?nu, 13 M- 
126; Achutan Nayar v. Cheriotii Nayar, 22 M. 9; Kallat 
Kunjn Menon v. Palat Erracha ilenon, 2 M. H. 0. E. 
162; Illiki Pakramar r. Kutti Knnhamed, 17 M. 69 
Varadiperunuxl Udaiyan v. Aradanari Udaiyan, 1 M.H. 
C. R. 412, referred to. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Palghat, in Appeal Suit No. 516 
of 1910, preferred against that of the 
Court of the District Munsif of Palghat, in 
Original Suit No. 43 of 1910. 

This second appeal coming on for hearing 
on Wednesday the 14th day of August, 
before Sundara Aiyar and Sadasiva Aiyar, 
JJ., the Court made the following 

ORDER OP REFERENCE TO A FULL 

BENCH. 


4 

I 






The properties, the subject-matter of this 
suit, belonged to one Narayani Ammah, a 
member of a Nair tarwad following the 
Marumakkattayam law, as her self-acqnisi- 
tion. On her death, defendants Nos. 1 to 8, 
some of the members of her tavazki, applied 
for a succession certifi^cate authorizing them 
to collect some debts due to her and an order 
was passed granting them a certificate. This 
§uit was instituted by the memhers qt th^ 
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tarwad to which Narayanl Ammah heloDged 
for a declaration that they were the heirs 
of Narayani Ammah entitled to the certifi¬ 
cate and for a decree setting aside the order 
passed on the petition for the succession 
certificate and the certificate, if any, actually 
obtained by defendants Nos. 1 to 8. Their 
case is that on the death of Narayani Ammah, 
her self-acquisitions lapsed to the whole 
tarwad and were not inherited by the members 
of her tavazJii. These members are described 
by the District Munsif as being her mother, 
brothers, sisters and sisters’ children. The 
plaintiffs are more distant relatives. The 
District Munsif, relying on the decision of a 
Division Bench of this Court in Qovindan 
Nair V. Sankaran Nair (1), held that 
Narayani Ammah’s properties were inherited 
by the members of her tavazhi as being 
nearer heirs than the other members of 
the tarioad. On appeal, the Subordinate 
Judge affirmed the District Munsif’s judg- 
ment. He says; “Whatever may have been 
the Archaic law of Malabar, as administered 
by the Courts in Malabar in years gone 
by, it is beyond question that the custom 
of the country in recent times in South Mala- 
bar has recognized the tavazhi of a female 
member as the lawful heir to her self-acquir¬ 
ed property. The old theory of Marumak- 
kattayara inheritance is distinctly in accord¬ 
ance with this^ present-day consciousness 
of the Malayali community and this is clear 
from the writings of early British observers 
of Malabar institutions and from the opinions 
expressed by competent authorities who 
have had to judicially declare the principles 
of Malabar law. This custom of inheritance 
by the tavazhi to the self-acquired property 
of a female member has met with judicial 
recognition in South Malabar and is iu 
accordance with the true theory of Malabar 
law and consonant to reason and principle. 
This rule has not been broken in upon by 
the Pull Bench ruling in Qovindan Nair v 
bankaran Nair (1), so far as succession 
to the self.aoquired property of a female is 
concerned. In the case of property acquired 
by a female, her tavazhi means, in case she 
dies issueless, her mother and her mother’s 
descendants in the female line. So long 
as there are members of this description in 


(1) 32 BI. 351; 6 M. L. 
83j 19 M. L. J. 350. 


T. 106 (F. B.)j 2 Ind. 


Cas, 


her tavazhiy the succession oannot devolve 
upon the tarwad.*' The plaintiffs have 
preferred this second appeal. Mr. Ananta- 
krishna Aiyar admits that the deoision in 
Qovindan Nair v. Sankaran Nair (l) is 
against him, but he has brought to our 
notice a judgment of another Division 
Bench of this Court reported in JTminanga 
V. Appadorai Fatter (2), where it was 
held that the self-acquired property of a 
female member of a Marumakkattayam 
tarwad would lapse to the whole tanoad. 
on her death. The contest there was between 
the tarwad and the sons of the female 
member. The decision in Ummanga v. 
Appadorai Patter (2), though reported 
later, was really the earlier deoision in point 
of time. Sankaran Nair, J., was a party to 
both judgments. But the learned Chief Justice, 
who was a party to Ummanga v. Appadorai 
Patter (2), adhered to the view in Qovindan 
Nair v. Sankaran Nair (1), so far as the 
self-acquisition of a male member was con¬ 
cerned and was apparently prepared to do 
so with regard to the acquisitions of a female 
member also. The question whether the 
self-acquisition of a female would lapse to 
the whole tarwad or descend only to her 
nearest heirs was not referred to the Pall 
Bench in Qovindan Nair v. Sankaran Nair 
(1). With regard, therefore, to the self- 
acquisition of a female there is a direct 
conflict of view between Ummangi v. 
Appadorai Patter (2) and Qovindan Nair v. 
Sankaran Nair (1). We consider it 
desirable, therefore, to have an authoritative * 
pronouncement on the question whether the 
self-acquisitions of a female member of a 
Marumakkattayam tarwad would on her' 
death lapse to the tarwad of which she dies 
a member, or whether they would descepd 
to her nearest heirs or her tavazhi. We 
accordingly refer the qaestion for the opinion 
of a Full Bench. - 

Mr. 0. V. Ananthakrishna lyer^ for the 
Appellants. 

Mr. 0. Madhavan Nair^ for the Respond¬ 
ents. 

This second appeal coming on for hearing 
on Thursday the 19th day of September 
1912, upon perusing the order of reference 
and upon hearing the arguments and the 

(2) 34 M. 387; 5 Ind, Cas. 671} 20 M. L. J. 268* 

(1910) 1 M. W. N. 195. I 
• # 
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appeal bartog stood over for oonsideration 
till this day, the Goart expressed the follow^« 
log 

LJ ' S OPINION. 

Bbnson, Opkg. 0. .T.—The qaestion re¬ 
ferred for oar decision is:—“whether the 
Belf*aoquisition of a female member of a 
Marumakkattayam tiwird would, on her 
death, lapse to the tavjard of whioh she dies 
a member, or whether they would descend 
to her nearest heirs or her tavazhV* 

1 have no doubt but thah, according to the 
Customary or Common Law of Malabar, such 
self-acquisitioos desceod to her tavaihi. That 
was the Customary Law, as I understood 
it, when I was DUtriot Judge of that District 
for several years before I became a Judge of 
tbis Court. That there is abundant evidence 
to support that view is clear from the order 
of reference to the Full Bench in the case of 
Qovindan Nair v. Sankaran Nair (1). It 
is, however, contended before ns that the 
majority of the Full Bench in that case held 
that the case-law of this Court since Kallati 
Kun)u Menon v. Palat Erraoha Menan (3) 
shows that the self-acquisitions of a male 
lapse to his tartoad, and do nob pass by 
inheritance to his nearest heirs, and that the 
decision, though it does not in terms apply 
to the self-acquisitions of females, yet is 
based on reasoning applicable to both alike, 
and that we should hold that the self- 
acquisitions of a female lapse to her tarwad 
in preference to descending to her tavizhi or 
heirs. 

I cannot accede to tbis contention. In the 
salt out of whioh the reference arose, there 
was a qaestion as to the descent of the self- 
acquisitions of a female, as well as of a male, 
hut the order of reference was limited to the 
self-acquisitions of a male, and the referring 
Judges, notwithstanding the decision of the 
Full Bench, decided that the salf-acqulsitioas 
of the female in that suit descended to her 
own children and did not lapse to the Hrwad, 
It is, therefore, clear that the learned Judges 
in that case did not regard the decision of the 
Full Bench as involving a decision that the 

^ female on her death lapse 
to her tcirwad. No case has been quoted to ns, 
nor am 1 aware of a single case,in whioh it has 
been directly ruled that the self-acquisitions 


of a female pass to her tarwad in preference 
to her tavazhi. The dictum in the case 
reported in Ummanga v. Appadorai Patter (2) 
was, I have no doubt, intended to apply only 
to the self-acquisitions of males, as is shown 
by the fact that it purports to state 
the result of the “decisions,” and the 
decided cases refer only to the self-acquisitions 
of males. 

Even in the case of the self-acquisitions of 
a male, it may well be doubted whether the 
Customary or Common Law of Malabar requires 
them to pass to his taiwad in preference to 
his tavazhi. But, assuming, as held by the 
Fall Bench in Oovindan Nair v. Sankaran Nair 
(1), that it is now too late to give effect to 
the trne Customary Law in the case of males 
in face of the decisions since 1864, there is 
certainly no reason to apply a similar rale to 
the self-acquisitions of females, whioh are 
not dealt with by the decisions, in opposition 
to what I think is the well established 
Customary Law. It may he added that since 
the decision of Katama Netchriar v. Rajah of 
Sivaganga (4) the application of the principle 
of that decision to the Malabar cases reported 
in Ryrappan Nambiar v. Kelu fi'urup(5), Alami 
V. Komu (6) and Achutan Nayar v. Cheriotti 
Nayar (7), it has become logically impossible 
to hold that the members of a tarwad succeed 
to the self-acquisitions of one of its members 
on his or her death by virtne of survivorship. 
If they succeed, it can only be as heirs of the 
deceased, and it would be strange if the 
more distant relatives included in the 
tarwad shonld sncceed equally as heirs 
with the issue and other near heirs of the 
deceased. 

My answer to the reference is that the 
self-acqaisitions of a female member of a Mara- 
makkattayam tanoad on her death do not 
lapse to the tarwad of whioh she dies a 
member, but descend to her tavaehi z'.e., 
to her issue, if she has any, and, if not, 
then to the laoazhi to which she would, in 
that case, belong according to the Customary 
Law of Malabar. 

Sankaran Nair, J.—One Narayani Ammah, 
a member of a Marumakkattayam tarwad^ 
died without issue leaving certain separate 
or self-acquired properties. On behalf of the 

(4) 9 M. I. A. 639 at p. 543. 

(6) 4 M. 150. 

(6) 12 M. 126. 

(7) 22 9. 


(3) 2 H. H. 0. B. 162. 
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tarwad, oerbain members thereof saed the 
defendants Nos. 1 to 8, the brothers, sisters, 
and sisters’ children of Narayani for a decla¬ 
ration of their title. 
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The qaealiou referred to the Pell Beoc 
for decision is, whether the self-acqaisitioi 
ot a temale member of a tarwad “would c 

her death lapse to the tarwad of which si 

dies a member or whether they woul 

descend to her nearest heirs or her tavazhi. 

The tarwad is composed of those whoi 

names are given above, and also ot the othi 

parties to the snit, who are related to thei 

in the female line through a common femal 

ancestress. If we hold that the propertie 

oald lapse to the tarwad, all the 

here inolnding defendants Hos. I to 8 tak 
jointly. 

descendants in the female line. Then 



may be many tavazhis, therefore, in a tarvjad, 
A female withont issne or a male belongfs to ' 
the tavazhi consisting of his or her mother 
and the mother’s descendants in the female 
line; and when it is said that the property 
of that person descends to his or her tavazhi, 
it is meant that it devolves on this body of 
persona. When a female has descendants, 
they all together form the tavazhi of which 
she is the root and her property devolves 
on them as her tavazhi^ Thus if Narayani 
had any issne, she and her descendants, would' 
have formed a tavazhi. Bat Narayani left 
DO issue and the next group or tavazhi to 
which she belonged as distinct from the 
other members of her tarwad is that 
composed of her mother and all her (,i. e., the 
mother’s) descendants in the female line. 
The mother in this case is dead and her 
descendants defendants Nos. 1 to 8 accord¬ 
ingly claim Narayani’s property as her 
tavazhi. The reference also suggests whether 
the nearest heirs take. This, if intended to 
refer to a class of heirs other than the 
tavazhi, may raise another question. If the 
.nearer in blood takes the property, then the 
defendants Nos. 6, 7 and 8 whose mother is 
dead may be excluded, though they would 
take as members of the tavazhi. The case 
before the referring Bench does not raise the ' 
question, as the claim of the tarwad, the 
plaintiff in the suit, must be dismissed if any 
of the defendants are entitled to the property ’ 
either as a member of the tavazhi or as being 
nearer in blood to the exclnsion of the tarwad. 
In the case reported in Qoviftdan NaiV v, 
Sankaran Nair (1), Miller. J. and myself had 
to consider the qnestion of succession to the 
property of a deceased male and also of a 
female. W^ith reference to the former, we 
had before us a number of decisions which as¬ 
sumed or decided that it lapsed to the tarwad-, ' 
and as we were of opinion that those decisions ' 
ought not to be followed, we referred the 
question to a Eoll Bench for decision. But ' 
in the case of a female, we felt no such 
difficulty. We bad no doubt what the usage 
was. The question being one of Customary 
Law, not whether a custom has been proved* 
in derogation of the ordinary law, the Courts ■ 
were bound to give effect to it though no 

evidence had been given in the case of the ■ 
usage, , . . j 

Only two casss have .been referred to jp 
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"whioH the question of suooession to the pr3* 
petty of a deceased female was discussed. In 
the first ca3e» a Subordinate Judge of great 
experience, Mr. G-opalan Nair, refused to apply 
what is believed to be the ordinary rule laid 
down by Holloway, J., to the case of succession 
to females and upheld the claim of the children 
to the mother’s property. Hs said:^ 

'In welUoonducted Nair tniwads in Mala* 
bar where the Marumakkattayam law of in* 
heritance obtains in all its purity and integ¬ 
rity, a female's property which is usually 
acquired by her more or less with funds de¬ 
rived from her parents or husband goes to 
her own children and I have never heard of a 
single instance in which a good karnavan has 
ever asserted the taiwad's rights to property 
of this character. Mr, K. R. Krishna Menon, 
than whom there is no better authority ou 
Malabar law, has always maintained that a 
female’s property would descend to her own 
children and not to the tirwid and the oft- 
quoted authority ou the otlier side is the 
decision in Kallati Kunju Menon v. Paht 
Erracha Menon (3), where the question was as 
to the self acquisition of a deceased m'lle and 
not H. female" Appeal No. 125 of 1885. 
The High Court did not lay down any general 
rule in that case but held that the Muham¬ 
madan Law governed the self-acquisition of a 
member of that family. I am not aware of any 
case in which it has been held that the self- 
acquisitions of a female lapsed to or were 
inherited by her tarwad. The other case re¬ 
ferred to by the appellant's Pleader is not in 
point. The question there was whether in 
cases of Moplas following Marumakkattayam 
law, the devolution of self-acquired property 
was according to the Muhamoiadan Law. The 
qnestion was whetlier the Marumakkattayam 
law or the Muhammadan Law was applicable 
to a species of property left by a member of a 
Muhammadan Marnmakkattayam iarwad. The 
question as to the descent of the property of a 
female under the Marumakkattayam law was 
neither raised nor allowed to be argued in the 
High Court \,lllikka Pakramar v. Kutli Kunha- 
tned(8)]. The jndgment of the District Judge 
in that case shows, however, the prevalence of 
the practice of the succession of her children 
to a female’s property. 1 am not aware of 
any case in which the property of a deceased 
female was decreed in favour of the tarwad, 

(8) 17 M. 69. 


Such at any rate was not and is not the legal 
consoiouaness of the people as slated by Mr* 
Qopalan Nair and I think he is quite right. 

Is there any reason why we should not de« 
oide so ? Miller, J., and myself considered 
that the reasons, which required a reference to 
the Full Bench in the case of sneoesaion to a 
male's property, did not preclude us from act¬ 
ing ou our opinion in the case of succession to 
the property of a deceased female, and we did 
so, even after receiving the decision of the 
Full Bench. The learned Judges refer to a 
judgment of the Chief Justics and myself 
decided before the question was considered by 
the Full Bench. The question of succession 
to the property of a male or female was not 
then before ns for decision and it wsks not 
argued before us. Further the dictum was 
pronounced as regards the general law 
though it happened that the property in 
question was that of a deceased female. 

Assuming that the Customary Law is as laid 
down by the Full Bench so far as the devolu¬ 
tion of the property of a male is concerned, 
there is no reason why we shonld apply that 
rule to the property of a female when the 
usage is obbectvise. 1 am also satisfied that 
such is the lav also. 

Mr. Justice Strange says in his Manual 
that seU-acquirel moveable property—which 
alone was considered by him heritable pro¬ 
perty— descends "in the case of females to 
their issue, male and female.” Both Strange 
and Holloway, JJ., spoke from personal 
knowledge of the Customary Law of the 
gountry. 

Many reasons may be easily suggested for 
this difference; according to the theory of the 
Malabar Law, the property is vested only in 
females. (See Strange’s Manual, Article 401). 
The result was that the divisions of tarwad 
properties in old days was according to tavazhis 
(Strange’s Manual, Article 389). In decrees 
for partition, the Courts set apart properties 
for males when they left or divided from the 
tarwad only for their nse and on their deaths 
the decrees directed that the shares should 
lapse to their family, though there was no 
such restriction in the case of females 
who received their share. See the cases 
referred to and discussed, Aliyasantana Law 
by Krishna Rao, page 104. Itis possible to 
suggest that, therefore, a male may not 
have been recognised as a source of inheritt* 
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ance when he had a tarwad. 1 assame that 
the Full Bench accepted Mr. Justice Hollo¬ 
way’s view that the property lapsed to the 
tarwad. For to recognize the iarwad as heir 
would lead to the result that the property of a 
male who has no tarwid should escheat to the 
Crown though he may have divided brothers, 
sisters and mother. Again, the devolution of 
a person’s property on his or her issue is 
generic to all systems of law though sex and 
seniority may have been grounds of prefer¬ 
ence. The succession of a widow in Hindu 
Law is no exception as the widow is for this 
purpose treated as a part of the person of the 
husband. The Malabar Law is no exception, 
as in the case of males, the law does not re¬ 
cognize their issue. Females usually acquire 
property by gifts from husbands, fathers or 
favourite brother or uncle. Such property is 
intended for her and her children. 

I should not be understood as suggesting 
that for these reasons the laws of inheritance 
are not the same for males and females. My 
reasons for the other conclusion are given in 
the order of reference to the Full Bench and 
in the dissenting judgment of Miller, J., with 
which I agree. But if the law is rightly de- 
clared by Holloway, J., and by the Full Bench, 
it is possible to suggest the above reasons for 
this difference in the Customary Law of suc¬ 
cession. 

I adhere, therefore, to our judgment in 
Oovindan Nair v. Sankaran Naif (1), so far 
as succession to a female’s property is con¬ 
cerned and hold that the children and other 
descendants, if any, of a female succeed to her 
property as members of her tavazhi. 

This involves the conclusion that in their 
absence, the tavazhi to which she would then 
belong, i.e., her mother and the descendants 
of her mother, succeed to her. The mother of 
Narayani is dead. Therefore, defendants 
rf 08 * 1 to 8 succBed to her property. 

My reply to the reference is that the self¬ 
acquisitions of a female do not lapse to her 
tarwad but they descend to her tavazhi\ if she 
has issiie, the tavazhi is composed of that 
issue: if she has no issue, her motUer and her 
descendants form her tavazhi, 

Sonera Aiyab, J.—The question referred 
to the Full Bench is whether the self-acquisi- 
tions of a female member of a Marumakkat- 
rayam tarwad would on her death lapse to 
the tarwad of which she dies a member or 
whether they would descend to her nearest 


heirs or her tavazhi. In Oovindan Nair v. San- 
haran Nair (1), two out of the three Judges 
constituting the Full Bench expressed the 
opinion that the seIf-aCi)nisitions of a male 
member must lapse on his death to the tarwad. 
The Judges who made the reference, Miller 
and Sankaran Nair, JJ., were of a contrary 
opinion and held that they should descend to 
the immediate heirs of the acquirer. Miller, 
J., adhered to his opinion as a member of the 
Full Bench. Mr. C. V. Anantakrishna Iyer 
contends that no difference can be made be¬ 
tween the acquisitions, of a male member and 
of a female member, that the ratio decidendi 
in the Full Bench case is equally applicable to 
the acquisitions of a female and that we are, 
therefore, now bound to hold that the self- 
acquisitions of a female must also lapse to the 
tarwad. In the case which was referred to 
the Full Bench, the learned Judges, Miller and 
Sankaran Nair, JJ.,had to decide also the 
question of the descent of the self-acquisitions 
of a female. They did not refer that ques¬ 
tion to the Full Bench but decided that a 
woman’s self-acquisitions would go to her own 
children. The learned Chief Justice in his 
judgment expressly states that the question 
referred was limited to the self-acquisitions of 
males but he refers to the pronouncement of 
himself and Sankaran Nair, J , in an earlier oass 
subsequently reported, JJmmanga v. Appadwai 
Patter (2), that the self-acquisitions of a 
female would lapse to the tarwad. The judg- 
meut of Abdur Rahim, J., isinot based on any 
considerations peculiar to a male and his rea¬ 
soning would apparently be equally appli¬ 
cable to the self-acquisitions of a female. The 
question is, are we bound to extend the rule 
laid down in Oovindan Nair v. Sankaran Nair 
(1) to the self-acquisitions of a female P If 
the decision is to be regarded as based on 
the usage governing the followers of the 
Marumakkattayam law, then there is no 
reason for extending the decision beyond 
the circumstances in which the rule was laid 
down. There may be a custom that the 
self-acquisitions of males would lapse to the 
whole tarwad while the custom with regard 
to the self-acquisitions of females may be 
that they would descend to their own 
children. The children of males have no 
rights in the property of the tarwad and if 
the custom had its origin in a desire to 
benefit children, the motive would not 
operate in the case of a male’s self-aoqnisi • 
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tioQs. Bat wliate^er the motive may be, 
the operation of a oastom cannot be extended 
by analogy. The particular oastom applic¬ 
able to any set of ctrcamstanoes mast be 
proved. If, on the other hand, the basis of 
the Fall Bench decision is not oastom bat 
a rule of law, then the appellants would be 
entitled to contend that the principle laid 
down maeb be applied though the facts may 
be different. The argament cannot be 
accepted to the extent that a principle 
enunciated with respect to certain circam- 
stances must always be carried out to its 
logical oonclttsion and applied to all analogous 
oircamstanoes for, in the language of Lord 
Halsbury, law is not always logical, lb 
stops short of logical conclusions where it is 
necessary to do justice in a different state 
of things. Though the principle applicable 
may appear to be the same, the rule of law 
to be laid down must depend on the interests 
of the community at large and the demands of 
justice in varying circumstances; and logical 
deduction must yield to what justice, equity 
and‘good conscience require. Between the 
male and female members in a Marumak- 
katayam taiwid, there is this important 
distinction ; that the female is the stock of 
descent while the male is not. Whether 
this could be a ground on which the nearer 
heirs of a male could be denied preferential 
rights of inheritance while they are accorded 
to the nearer heirs of a female, is question¬ 
able. Besides, females generally acquire pro¬ 
perty by gifts from their husbands or their 
nearest relations in the tarwad and the object 
of such gifts would ordinarily be not to 
benefit the donee alone but her children 
also. But again, it is questionable whether 

this should be a ground for giving rights of 
inheritance to a female’s children which the 
nearest heirs of a male do not possess in 
acquisitions belonging to him. I confess 
that if the Full Bench judgment is to be 
regarded as based on a rule of law, I can 
fiad no sufficient reason for making a dis¬ 
tinction between the acquisitions of a male 
and those of a female. If nearness of kinship 
is a ground of preference in the one case, it 
would seem that it ought to be equally so 
in the other. If the judgment, however, of 
the Full Bench, supposing it to proceed on 
a rale of law and not on oastom, proceeded 
QiQ iocorreot view of the Marumakkat- 
tayam law as ooutonded for by the respond¬ 


ents, then we are not bound to extend it 
beyond the actual circumstances of that case, 
and to apply it to the self-acquisitions of a 
female. The judgment of the learned Chief 
Justice is based solely on the rule of atare 
decisis ; it is not clear whether he regarded 
the rule to be laid down as depending on 
usage or oo law apart from usage. Pro¬ 
bably he adopted the latter view. Abdur 
Rahim, J., apparently regarded the ques¬ 
tion as one of Customary Law for he 
observes **Marumakkabtayam law to which 
the question pertains is entirely Customary 
Law,” and refers to the observations of this 
Court in Wannathan Randile Chiruthai v. 
Keya^adath Pydel Kurup (9), tliat if 
Malabar Law is a branch of Hindu Law, it 
is one put out or separated from the parent 
stem before the present form of Hindu Law 
existed,” and to the observations of the Privy 
Council in Raman Menon v. Raman Menon 
(10) that “there are no sacred writings 
among the Nairs having legal authority and 
their law is wholly based ou the usages of 
the people.” The learned Judge apparently 
regardslthe pronouncement of Scotland, 0. J., 
and Holloway, J., ic Kollati Kunju Menon 
V. Palat Erracha Menon (3) that all acquisi¬ 
tions of any member of a family lapse on the 
death of the acquirer to the family, as a 
decision on the usage prevailing amongst the 
followers of the Marumakkattayam law. He 
regards it as a rule of inheritance based on 
usage. If, as held by the learned Judge, 
the usage has, in numerous decisions extend¬ 
ing over a long period, been held to be that 
the self-acquisitions of a member must lapse 
to the tarwad, then 1 agree that the case is 
one to which the principle of stare decisis 
should be applied and that any change in 
the law must be left to the Legislature. If, 
on the other baud, the decision in Kallati 
Euniu Menon v. Palat Erracha Menon (3) 
was not a proaounoement on the existing 
usage but on the view of the Judges who 
decided the case as to the rule of law applic* 
able and their view as to the proper rule 
was erroneous, then the question whether 
the rule of stare deems should be applied 
would depend on whether the habits of the 
people have been subsequently moulded on. 
^he rule laid down in that judgment and 

(9) 6 M. U. C. R. 194. 

(10) 24 M. 73 at p. 80, 
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"whether justice requires that those habits 
and the vested rights acquired on the faith 
of the rule laid down by the Court should 
not be disturbed after the lapse of a long 
time. The first matter for decision, therefore, 
is whether Kallati Kunju Menon v. Palat 
Erracha Menon (3) held that the usage of 
Marumakkatayis was that the self-acquisi- 
tioDs of a member of a to7wctd lapsed to the 
whole tarwad. The dispute in the particular 
case was between the karnavan of the tarwad 
of the deceased acquirer and the children of 
the acquirer who alleged that during his 
life-time he had alienated it to them. The 
alienation was held to be valid. The learned 
Judges observed that it was unquestionable 
law that the acquirer was fully entitled to 
hold, encumber and dispose in his life-time of 
bis self-acquisitions and his right to alienate 
was held to be “unquestionably in accordance 
with u.sage, for in all the reckless litigation of 
Malabar, one member of the Court (t. e., 
Holloway, J ) with judicial experience of 
several years does not remember an instance 
of a. Karnavan attempting to get into his own 
hands the aelf-acquired property of a junior 
member. That was the only question that 
arose in the case. But the decision of it is 
preceded in the judgment of the learned 
Judges by a dictum with regard to devolution 
of the property after the death of the acquirer. 
Ihey say:— It 13 unquestionably the law in 
Malabar that all the acquisitions of any mem¬ 
ber of a family undisposed of at his death form 
part of the family property, that they do not 
go to the nephews of the acquirer but fall, as 

does, to the management 
ot the eldest surviving male.’* That is not 
stated to be the usage of the people or to be 
in accordance with the usage. On the other 
hand, It 18 perfectly clear to my mind that 
Holloway, J., did not consider it to be in ao- 
cordance with the usage. In Kamaran v. 

he observed as Judge of Tellicherry 
that It was a prevalent fallacy in Malabar 
that the immediate heirs of the acquirer were 
held entitled to inherit the acquisitions and 
the learned Judge deplored the actual law as 
fruitful in mischief. The learned Judge 
Md about the same time in Varadiperumal 
Udaiyan v. Aradanari JJdaiyan (II) that the 
self-acquired property of a Hindu co-parcener 
governed by the Mitakshara law would also 

(11) 1 M. H, C. R. 412. 
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lapse by survivorship to all his co-par¬ 
ceners and would not be inherited by his 
own heirs. There was, no doubt, a stage 
in the development of the law of joint families 
when all property acquired by any member 
of the family was taken to be for the benefit 
of the whole family. At first, the acquirer 
was not held entitled to have any higher 
rights over it than any other member of bis 
family. According to the Mitakshara law, 
be was at one time entitled to a double share 
in that property; subsequently he was 
permitted to dispose of it at bis pleasure 
daring his life-time but probably the right of 
testamentary disposition ignoring the rights 
of the co-parceners was not at first re¬ 
cognized. But a stage was reached later 
on when the right of inherifanoe was 
taken to vest iu the heirs of the acquirer, 
and his co>parceners were held not entitled to 
take it by survivorship. The Privy Council 
held in the Sivagnnga case (4) that in 
a Mitakshara family, the right of succes¬ 
sion depended on the nature of the pro¬ 
perty and not on the status of the ac¬ 
quirer as to whether he was a member of 
an undivided family or a separate member. 
Is there any reason to suppose that the same 
stage of law had not been reached in 1864 
when Kallati Kunju Menon v. Palat Erracha 
Menon (3) was decided, amongst the 
followers of the Marumakkattayam law in- 
MalabarP There is absolutely no resson for 
bolding that it had not been reached. The 
rale of descent to the mau^s own heir 
was applied by the Privy Council iu the 
Mitakshara law not only to cases where he 
was a separated individual, but also where 
he was living in oommensality with bis- 
co-parceners. All the evidence of usage 
that we possess iu Malabar is in favour of- 
the view that the prevalent rule of descent 
iu Marumakkattayam law was the same as. 
what was laid down in the Mitakshara law 
by the Privy Council in the Sivaganga case 
( 4 ). Mr. Cook. Mr. Strange and Mr. Holloway- 
himself have recorded the fact, Mr. Logan,' 
the author of the Manual of Malabar Law, 
is another witness to the usage of the 
people. Mr. Wigram, no doubt, was of- 
opinion that the rale laid down in Kallati'- 
Kunju Menon v, Palat Erracha Menon (3) was 
undoubtedly iu accordance with auoient 
usage which regarded the family as an. 
indissoluble unit and took no thought of 
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the individuals oomposingf that unit** and 
be regrarded the practice of inheritance to 
the nearer heirs of the acquirer as of recent 
growth. See Moore’s Malabar Law and 
Oastora, page 176. But that learned Judge 
refers to no authority in support of his 
conception as to the actual usage in Malabar. 
His opinion was probably based on what 
he regarded **mu8t have been the usage” 
as the family was regarded as “an indis¬ 
soluble unit and took no thought of the 
individuals composing it.” That is a 
theory applicable alike to Hindus governed 
by the Mitakshara and by the Marumak- 
kattayam law. In Alami v. \Somu (6.), 
it was found that the practice of making 
Wills relating to self-acquired property had 
come into vogue as early as the beginning 
of the past century. It is very unlikely 
at that very early time that the right of 
testamentary disposition would have been 
recognized if the property of the testator 
would not otherwise descend to his own 
heirs. The only evidence of nsage as far 
j am aware is that self-acquisitions 
should descend to the immediate heirs of 
the acquirer and the decision in Kallati 
Kunju Menon v. Palat Erracha Menon (3), 
far from being based on usage, was based 
on the theory of the Marumakkattayam law 
which one at least of the learned Judges 
who decided it knew to be contrary to 
the prevailing usage; and usage was re¬ 
ferred to only in support of the view that 
the acquirer could during his life dispose 
of his acquisitions at his pleasure. Regard¬ 
ing that judgment, then, as based on the 
theory of the Marumakkattayam law of 
property, was it a correct exposition of the 
law? If, as observed by Abdur Rahim, J., 
Marumakkattayam system is Ousbomary 
Law, then the judgment must be held to 
be wrong as it was not based on the 
nsage but was contrary to it. If, on the 
other band, it was not based on usage 
bub upon the theory of lapse applicable to 
all property acquired by a member of au 
undivided family, then it was equally wrong 
as shown by the judgment of the Privy 
Council in the 8ivagang:t case (4). I my¬ 
self have no doubt as already observed 
that the learned Judges based it on the 
theory of joint family property. Their 
yiew was that the tartoad had an inchoate 
riffht In the BC<ipisitions of a member 


which shonld, therefore, lapse to them by 
survivorship on the acquirer’s death. After 
the decision in the Hivaganga case (4), the 
judgment can be no longer held to be 
right. It has been held in subsequent 
decisions that Scotland, 0. J., and Holloway, 
J., based their judgment on the right of 
survivorship. This was the view taken of 
it in Ryrappan Nambiar v. Kelu Kurup 
(5), Alami v. Koitiu (6) and Achutan 
Nayar v. Oheriotti Nayar (7) as well as in 
other oases. In the first of these cases, it 
was held that divided kinsmen had no 
right to object to a Will made by the last 
survivor of a tarwad as they had no right 
of survivorship. In the second case it was 
held that the Sivaganga case (4) showed 
that there was no survivorship with regard 
to the self-acquired property of a member 
and that, therefore, when the property 
lapses to the tarwad^ they mast take it 
subject to bis debts. The question did not 
arise there as to whether it would descend 
to the immediate heirs of the acquirer or 
to the tarwad. In the 3rd case, it was 
held overruling an earlier decision that an 
acquirer could dispose by Will of his self- 
acquisitions aud the absence of the right 
of survivorship as shown by the Sivaganga 
case (4) was again referred to. The 
language of the judgment in Kallati Kunju 
Menon v. Palat Erracha Menon (3) is itself 
quite clear on the point. U was observed 
by Abdur Rahim, J., iu the Pull Bench, 
case:— No doubt, the use of the words *lapse’ 
aud survivorship* points to a stage in the 
growth of the Marumakkattayam system 
when the tarwad had au interest in the 
Belf'acquued property of one of its membera 
but I do not find it difficult to ooooeive 
that though this may serve to explain its 
origin, the rule in favour of succession by 
the tarwad may have survived the state of 
things which gave rise to it.” I entirely 
agree that a rule may survive the reason 
which gave rise to it. But did it survive 
as a matter of usage iu this case? I 
think not, for there is absolutely no evi« 
deuce that it did. As a rule of law, the 
proposition is wrong as shown by the judg¬ 
ment of the Privy Counoil, I would res¬ 
pectfully observe that the Malabar Law 
is really only a sohool of Hindu law. It 
is true that there are no sacred writings 
whioh are authoritatively binding on th^ 
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followers of the Marumakkatfcayam system 
bat the Marumakkatayis are, undoabtedly, 
a class of Hiodas whose system of holding 
property is similar to that of other Hindus 
and who have a system of heirs of their 
own as other Hindus have. There are, no 
doubt, two essential differences between the 
Mitakshara law and the Maramakkattayam 
\ 2 Lvv, first with regard to the rule of inheritance 
and secondly, that a co-parcener is not 
entitled to a compulsory right of partition. 
Bat the same principle would be applic¬ 
able to Maramakkattayam law and to 
Hindu Law in deducing the consequences 
flowing from the joint holding of property. 
Such holding, if it would not affect the 
succession to the self-acquired property of 
a Mitakshara Hindu, should no more affect 
the rule applicable to the self acquisitions 
of a Marumakkatayi. At any rate, such! a 
distinction could be supported only by the 
actual usage of the people. The effect of 
the Privy Council decision was perceived 
by the Court in the cases already referred 
to, viz., Hyrappan Nambiar v. Kelu Kurup 
(5), Alami v. Komu (6) and Achutan 
Nayar v. Oheriotti Nayar (7). But with re¬ 
gard to the self-acquisitions of a male, the 
consequences of the judgment of the Privy 
Council were apparently not clearly ap¬ 
prehended. No doubt, the rule laid down 
in Kallati Kunju Menon v. Palat Erracha 
Menon (3) was limited and its logical 
consequences denied as pointed out in the 
judgment of Sankaran Nair, J., in the 
order of reference in the Full Bench case. 
No case actually arose between the tarwad 
and the immediate heirs of an acquirer in 
which the dictum in Kallati Kunju Menon v, 
Talat Erracha Menon (3) was affirmed. Several 
Subordinate Judges, followers of the 
Maramakkattayam law, denied the correct¬ 
ness of the dictum. The High Court, no 
doubt, has affirmed the diotum in sub¬ 
sequent obiter dicta. The question arose 
directly for decision only in the case of a 
Muhammadan family in Illikka Pakramar 
V. Kutti Kunhamed (8), but all that was 
decided there was that Moplah families in 
North Malabar governed by the Marumak- 
kattayam law would be governed by the 
rule of lapse of self-acquired property to 
the tarwad, it being assumed that this was 
the rule applicable to Hindu Marnmak- 
l^attayis. It was decided more than a quarter 


of a Century ago that amongst the followers 
of the Alyasantana Law in South Canara, 
the incidents of which are in all essential 
respects the same as those of the Marnmak- 
kattayam law, the succession to the self¬ 
acquisitions of a member was to his own 
heirs and nob io the tarivad, the decision 
being based on the usage prevailing 
amongst the people. The same decision 
has been recently arrived at with regard 
to the self-acquisitions of a member of a 
Nambudri family, the law of the Nambudris 
also disallowing compulsory partition as the 
Maramakkattayam law does. The Travanoore 
High Court and the Cochin Chief Court 
have also held that according to the 
Maramakkattayam law the rule laid down 
in Kallati Kuniu Menon v. Palat Erracha 
Menon (3) is wrong [see Saktai Kerulan 
V. Sakthi Sakthi (12)]. 

It is not denied, and it was not denied 
in the course of the arguments in the 
Full Bench case, that a Marumakkattayi 
has his own heirs other than the tarwad. 
Suppose for instance all the members 
of a Maramakkattayam tarwad become 
divided from each other at the same time 
and one of them subseqnently dies, who is 
the heir to the property of the deceased? 
There is no tarwad to which it could lapse. 
It is impossible to contend that every person 
who was a co-parcener of the deceased 
would be equally entitled to the property. 
That would be completely ignoring the 
rale established from time immemorial that 
a man’s own nearest heirs are entitled to 
succeed to the property. The rule was 
recognized in the translation of the Maha- 
bharata by the well-known Tunjat Ezhntta- 
chan, the father of Malayalam literature. It 
was recognised by Mr. Cook and Mr. Strange. 
Nobody in Malabar has ever hsbd any doubt 
about it. It is indeed not denied in the 
judgment of Abdnr Hahim, J., in Qovindan 
Nair V. Sankaran Nair (l). That learned 
Judge apparently adopts the view that there 
are two lines of heirs according as the deceas¬ 
ed was the member of an undivided tarwad 
or not, a proposition which was negatived 
with respect to the Mitakshara law by the 
Privy Council and nob supported by usage 
as observed by Messrs. Cook, Strange and 
Holloway. 1 am not impressed with the 

(12) 2i Travauoore h. a. 103j I Ojohia h. a. L3f. 
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armament that there would be diffioaltles in 
giving effect to the sncoession of the nearest 
heirs or the ^avae^t of an acquirer. It is 
contended that the tavathi does not include 
the mother of the acquirer though ehe muet 
be held <o be nearer than the descendants 
of the sisters and perhaps even than the 
brothers and sisters themselves. Bat the 
definition of a tavazhi does not exclude the 
mother herself whose descendants including 
the acquirer form the Htazhi along with 
herself. In the enumeration of heirs by Mr. 
Stange in his Manual of Hindu law, the 
mother is, no doubt, mentioned after the 
brothers and sisters and the issue of sisters. 
But in the Keralavakasakramam by a 
native writer in Travancore the mother is 
included along with the brothers and sisters. 
I do not think that the Judges who made 
the reference in the Full Bench case intended 
to exclude the mother from the tavazht of 
the acquirer though the descendants alone 
are named. It does not appear whether the 
mother was alive in that case. My exami* 
nation of the decisions has led me to the 
conclusion that the rule laid down in the 
dictum in Kallati Kunju Menon v. Palat 
Erracha Menon (3) was wrong as a proposi¬ 
tion of law deduced from the Marumakkatta- 
yam system, that it was recognized at the 
time of its pronouncement as contrary to the 
prevailing usage, that the application of the 
rule has been restricted and departed from 
in subsequent decisions, that its incorrectness 
has been shown by the decision of the Privy 
Gonncil in the Sivaganga case (4) and 
recognised in several decisions of this Court 
and that it has never been affirmed directly 
in any subsequent case where a competition 
aroee between the nearest heirs of the 
acquirer and his tarwad. The referring 
order in the Full Bench case shows that 
notwithstanding the dicta of the High Court, 
the usage of the people has not been altered 
that as a matter of custom it is the immedi¬ 
ate heirs of the acquirer that succeed to his 
property at his death. In these circum¬ 
stances, 1 am of opinion that there is no scope 
for the application of the doctrine of stare 
decisis. The case is a curious one in which 
the people have followed their Cnstomary 
Law for a period of about half a Century not¬ 
withstanding the attempt of the High Court 
to modify it. They have succeeded in 
isdacing the Court to depart, from the 


principle in several respects. I do not think 
that we should hesitate to pronounce a judg¬ 
ment which would be in accordance with 
both law and oustom. I think for these 
reasons that the decision in the Full Bench 
case in Qovindan Nair v. Sankaran Nair (1) 
cannot be applied to the self-acquisitions 
of a female member of a tarwad. My 
answer to the question referred to the Fall 
Bench is that the self-acquisitions of a female 
would descend to her nearest heirs under the 
Marumakkattayam law, 


BOMBAY HIGH COURT. 

First Civil Appeal No, 2h or 1912. 

September 17, 1912. 

Present-, —Mr. Justice Batchelor and 
Mr. Justice Rao. 

GIRDHARLAti HARIVALLABHDAS 

—Appellant 

versus 


PfESPONDENT. 

Civil Procedure Code {Act V of 1908.;, s. 92-^Public 
charitable trust^lrustee setting up his private right 
— Plaint—Nature of 8M.i« hou> determined. ^ 

The plaintiff’s case was that the defendaat was a 
trustee of a particular Mandir, the Mandir itself 
being public charitable property, that the defend¬ 
ant, both by setting up adverse title of his own 
and in other ways, had been guilty of breach of 
trust, and that, therefore, the defendant should 
be removed from his possession and the Court’s 
direction should be given as to the administration of 
the trust. The defendant claimed that the propertr 
was his own private property; 

Held, that the suit fell within the scope of section 
92 of the Code of Civil Procedure, and the mSe 
circumstance chat the defendant set up in himself 

a private title adverse to the trust would constitute 
a breach of trust. 
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wrtamed by a reference to the pleadings, and is not 
dependent upon the plaintiff’s success at the trial. 
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Ahmedabad who has dismissed the plaintiffs’ 
snit with costs. The suit purported to be a 
suit filed under section 92 of the Civil 
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CoUector. The plaint., which ig goraewhafc 
diffase in ifcg references to the history of 
the property, may be eammarised as oontain- 
iog averments that the whole of the property 
referred to is public charitable property of 
the Vaiahnavs; that the defendants, of whom 
the second is the wife of the first, were 
mere puiaris, or as is expressly stated, 
trnsfrees appointed by the Vaishnavs for the 
worship of the idol; that the defendant, that 
is to say, the real defendant, the husband, 
although a trustee, did not properly look 
after and take care of the Man'lir, that he 
refused to show the income of the Mandir 
to the Vaishnavs interested. Misconducting 
himself in this and other ways, say the plain¬ 
tiffs he does not discharge his duties as a 
pujari and trustee, and he has thereby com¬ 
mitted and commits breach of trust. The 
plaint goes oir to say that when remonstrated 
with on this misconduct, the defendant refus¬ 
ed to acknowledge his responsibility to any¬ 
body, but gave a reply to the following effect; 
“I am the independent owner of the i\{andir 
and all the immoveable and moveable pro¬ 
perty appertaining to the Mandir, and the 
Vaishnav people have no right whatever, and 
I have fall right to make such use of the 
Mandir and all the immoveable and moveable 
property appertaining to the Mandir as I 
may think proper, inasmuch as the Mandir, 
and the property appertaining to the Mandir, 
belong to me by right of independent 
ownership and the same are not public 
charitable property.” The prayers were 
that the defendants should be removed 
from their possession and vahivat of the 
Mandir; that the said property should be 
given in trust, and other persons should be 
appointed as Vahivatdars, that is to say, 
trustees and other fit and proper per¬ 
sons should be appointed as pujaris; 
that an account should be taken from the 
defendants; and that a scheme should be 
framed for the administration of the trust. 
This'in substance is the character of the 
plaintiffs’ suit, and the first question which 
arises is whether it properly falls under 
section 92 of the Civil Procedure Code. 
The learned Judge below was of opinion that 
it was outside the section and that the plain¬ 
tiffs’ proper remedy would have been by an 
ordiuaiy ejection suit iu some form or other 
in the ordinary Court. The Judge based 
this opinion upon the ground that the plain¬ 


tiffs’ case, as developed in the evidence, was 
that the principal Vaishnavs of the locality 
were the owners and managers of the Mandir 
and were themselves trustees on behalf of the 
community, while the defendant was merely 
their servant, whom they had a right to 
appoint and dismiss at pleasure. It appears 
to us that the learned Judge in looking 
beyond the plaint to the evidence of the 
witnesses for the ascertainment of the nature 
of the suit was in error, and that he attached 
undue importance to the evidence which upon 
this point was given. The character of the 
suit is primarily to be ascertained by a 
reference to the pleadings and is not 
dependent upon the plaintiffs* success at the 
trial; moreover, the mere use of the English 
word “trustee” by the Gajarati witnesses 
is not a circumstance of any real importance 
in deciding the real nature of the suit. 

Section 92 of the Civil Procedure Code 
provides for a suit iu the case of any alleged 
breach of a public charitable trust or iu the 
case where the direction of the ourt is 
deemed necessary for the administration of 
any such trust. And we cannot donbt 
that, properly regarded, this suit falls direct¬ 
ly within the purview of the section. As we 
have shown by reference to the terms of the 
plaint, the plaintiffs’ case was that the defend¬ 
ant was a trustee of this Mandir, the Mandir 
itself being public charitable property; that 
the defendant, both by setting up an adverse 
title ot hia own and in other ways, had been 
guilty of breaches of his trust; and that, there¬ 
fore, the defendant should be removed from 
his possession and the Court’s direction should 
be given as to the administration of the 
trust. Such a suit is, in oar view, striofly 
within the limits of section 92. And in 
truth this particular suit is of a very familiar 
type and follows a very familiar course. 
The type of the suit is not altered by 
the circumstances that, as tisaal in this class 
of litigation in India, the plaintiffs, like the 
defendants, have been guilty of exaggeration. 
Stripped, however, of this form of decoration, 
the real controversy iu the suit is perfectly 
plain. It is a controversy between the plain¬ 
tiffs, interested Vaishnav worshippers, who 
allege that this temple is public charitable 
property, and the pujari defendant who claims 
that the property is his own private pro¬ 
perty. That is the point upon which, 
as the pleadings show, the real dispute 
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turned and the deoision of the Court was 
required. It is, in our opinion, a mistake 
to read the plaint as if it alleged that other 
people, in the position of the supervisors, 
were trustees of the temple and that the 
defendants were not the trustees. On the 
contrary, acoordiug to the plaint, the defend¬ 
ants were in possession of the trust property, 
and were in receipt of the income accruing 
to it; and the plaintiffs’ clearly expressed 
case is that in relation to this Mandir^ the 
defendant’s position was that of a trustee. 
If that is so, then apart altogether from the 
question whether supervision had been 
exercised over him in the past, or whether he 
had refused to show his accounts, or com¬ 
mitted any other act of misconduct, the mere 
oiroumstance that he setup in himself a pri¬ 
vate title adverse to the trust would constitute 
a breach of trust; see Damodar Bhataji v. Bh<it 
Bhogilal (1) and Chintaman Bajaji Dev v. 
Dhondo Qanesh Dev (2); such a denial of his 
trust and the consequent need of the Court’s 
directions with regard to the administration 
of the property amply suffice for the apphca- 
tlon of section 92. 

The suit then was properly brought under 
that section, and the question which arises, 
the only substantial question between the 
parties, is whether the plaintiffs have succeed¬ 
ed in showing that the property is public 
charitable property. As we have indicated, 
it must be conceded that the plaintiffs upon 
this point have exaggerated the truth in 
their assertion that in the past pujarts like 
the defendant have been formally appointed 
by direction of the Yaishnavs. These formal 
appointments, as we know, are not the 
custom in India, but the absence of them 
by no means indicates that the property 
involved is other than public property. In 
the sameway,tbe circumstance that the pujarz^ 
ship has gone down uniformly by inheritauoe 
or grant is also a circumstance of singularly 
little significance in a country where every 
office tends to become hereditary. It is 
common knowledge that in India parties on 
both sides acquiesce in this slipshod state 
of affairs until some act is done or some 
claim made which makes it essential to 
have their rights formally determined. 

These then are circumstances which, as 

(1) 22 B. 493. 

13)116 Bi 612.. 




it' seems to us, touch but the fringe of the 
case. The real question is whether there 
is evidence to show that the Mandir has 
with the approval of the pujaris been treated 
as public charitable property. Upon this 
part of the case, the plaintiffs assert that for 
several years inoluding the period between 
1876 and 1884 the pujari was one Ranchod 
Keshavram. According to the plaintiffs, 
he admittedly held as a mere worshipper 
and acknowledged that the property of the 
Mandir was in the Vaishnavs. These aoknow* 
ledgments of Ranchod’s being indisputable, 
the defendants io their written statement are 
driven to an attempt to suppress the intervdn- 
tion of Ranchod Keshavram, and to allege that 
the Mandir belonged to Ranobod’s wife 
Sankli who, by a deed of gift, transferred it 
to the defendants’ predecessor-in title, Bai 
Javer. We say a deed of gift because by 
the defendants’ purshis Exhibit 51 it is 
admitted that the gift was recorded in a 
written iastrument. No such instrument 
is, however, produced by the defendants, 
and the evidence makes it quite clear that 
the real pujari was Ranchod Keshavram 
himself, and his admissions go a long way 
to establish the plaintiffs’ case. These- 
admissions are to be found in Ranehod’s Will 
made in 1881, or three years before his 
death. The Will is registered and admittedly 
is a genuine document. In the coarse of it, 
Ranchod spsaks of the Mandir in suit as 
“belonging by right of ownership to the 
Vaishnavs which appertains to my vahivat ■ 
and in which I perform worship etc., 
and one house appertaining to the said 
Maniiry Hs repeats the same words in 
later passages of the Will, and it is clear that 
his contention was that, although he had au 
indefeasible right to perform the worship of 
deity, the property in the Mandir was in 
Vaishnavs. 

The learned District Judge upon this ' 
piece of evidence has observed that “it is 
inconclusive without there being very much • 
more information than we possess as to the ' 
conditions under which Ranchod made that 
•statement.” “it would seem,” says the' - 
learned Judge, ‘that at the time when he ’ 
made it, he had no particular interest in - 
the property.” We have some difficulty 
in following the learned Judge here, be- - 
cause it is admitted before us that as -late ^ 

as- 1876, Ranohod was the -that ' 
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there ih no evidence whatever that hU 
posaeaeion nnderwenu any change between 
that date and the date of his making 
his Will in 1881. We mast, therefore, infer 
that at the date of the Will, Ranchod 
had a very direct personal interest in 
this property and in the pujariship, and 
his statements disclaiming all right to the 
property of the Mandir are statements against 
his interest, and, therefore, the m^re worthy 
of acceptance. 

Two witnesses were called on behalf of 
the defendant to say that at some undeter¬ 
mined time prior to his death, Ranchod 
became insane; bat we are unable to attach 
any importance to this statement coming from 
interested witnesses, since we have the 
nndispated fact that Probate of Ranchod’s 
Will was granted. 

In Exhibit B-l, we have a farther piece of 
evidence consisting of the 1st defendant’s 
own statement made to the Maml'iidjr on 
the occasion when the Collector was in- 
stitating an inquiry for the purpose of as- 
oerbaining whether he should consent to 
the filing of this suit under section 92. 
In this statement made in April 1903, the 
first defendant admits, what he takes great 
pains to deny in the written statement to 
this suit, that his title comss to him by 
devise from Ranchod Keshavram. If that is 
BO, the defendant’s title can stand no higher 
than that of his devisor, and upon that 
footing having regard to Ranchod’s Will it 
is manifest that the defendant would be a 
mere trustee. He has sought to escape 
from the efieots of this statement by the 
allegation that the statement was made 
in a hurry and. without due consideration, 
bub we are unable to accept that allegatloa. 

Next, we have the evidence faraished by 
extracts from the City Survey which go 
back to a period about 1870. The first 
of these extracts is Exhibit 101, which 
refers to the house and temple in suit. 
The house U described as bolongiag bo 
Ranchod Keshavram who, as we have seen, 
was the pujari at that date, and the temple 
is described as Ranohod’s Idanlir. By an 
entry made on ths 31st December 1876, it 
is noted that an order has been passed 
for this number being entered as w.iqf pro¬ 
perty. The word 'waqp without more 
clearly denotes, in onr opinion, public charit- 
ab.Ve property, A similar extract for the 


year 1876 is supplied by Exhibit 105 
There the property is entered as Ranchodji’s 
JfaniiV per Manager Ranchodji Keshavji, 
and in another colnma we read that the 
Manager has charge of this shrine, Not 
only, therefore, have we the word 'waqf 
but we have the allnsion to the Manager, 
in place of any mention of an owner, to 
support the inference that this property 
was then regarded as public charitable 
property. In 1870 and 1872, the MonU 
cipal receipts Exhibits 13 and 14 were 
issued in the name of Ranchod Ceshavram 
as Manager. In this context, it may also 
he observed that though unquestionably 
some sanad must have been issued by 
the Survey authorities to the defendants 
as Managers in possession of the Mandivy yet 
DO such sanad has been produced. 

Further, the evidence shows that repairs 
were made to the property in 1890 and 
were made by subscriptions among the 
Vaishnav community. No doubt, this face 
io itself is by no means conclusive, since 
the evidence shows that public subscriptions 
are also invited for the repair of private 
places of worship; ^bub so far as it goes, the 
fact suggests au iafereucs iu favour of ths 
plaintiffs, and that is the more obvious from 
the keenness with which ths defendant 
sought to deny that public sabsoriptions 
were used for these repairs (see paragraph 10 
of the written atatemsat). The evidence, 
however, leaves no doubt that public subs- 
crlptions were so devoted. 

Then we have the admitted fact that 
from 1890 onwards, a substantial part of 
the moveable property belonging to this 
Mandir, namely, ornameubs worth about 
Rs. 500 have remained in the plaintiffs* 
possession; but if this Mandir were the 
private property of the defendants, ns 
reason appears and no reason has been 
suggested to us to explaiu why this pro¬ 
perty should bo in the possessiou of outsiders 
with no interest in it. ^e find also 
upon the evidence that the temple is 
shown always to have been kept open to 
the public for worship at all usual aud 
reasonable hours, and there is no sugges¬ 
tion that any membor of the Vaishnav 
public was ever excluded or sought to bs 
excluded. 

Upon this evideuoo, which is not in any 
manusr mot or oontradioted by the evi- 
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deDoe oalled on behalf of the defendants, 
we are satisBed that the plaintiffs hare 
aaooeeded in proving the main proposition, 
for the establishment of whioh this salt 
was bronght, the proposition, namely, that 
the 3fand»V is publio oharitable property, 
and is not, as the defendants claim, the 
defendants' private property. We think a 
declaration must be made to this effect in 
the plaintiffs’ favour, There is, in our 
opinion, no evidence at the present stage 
whioh would justify the removal of the 
defendants from their present oflBce, and 
upon that part of the case, therefore, the 
plaintiffs cannot succeed. At the same time, 
we think that some scheme, of however 
simple a character, should be devised in 
order to impose an effective control upon 
these pujaris who have been treating the 
property as if it were their own and who 
manifestly stand in need of some supervision. 
The District Judge, however, will be in a 
better position than we can occupy to frame 
such a scheme and we remand the suit to 
him for the purpose of doing so. 

The result is that we must reverse the 
District Judge’s decree and in its place 
substitute a decree declaring that tbe pro¬ 
perty in suit is publio charitable property, 
and for the rest remaud the case to the 
District Judge for the framing of a suitable 
scheme. 

The plaintiffs-appellants must have their 
coats throughout. 

Decree reversed. 


ALLAHABAD HIGH CODRT. 

FiEar Appeal vbom Order No. 47 op 1912. 

October 28, 1912. 

Present'. —Mr. Justice Tudball and Mr. 

Justice 

MUNSHI LAL and akothbe—Appellants 

versus 

RAM NABAIN— Respondent. 

Execution—Auction sale—When becomes complete^ 
Application to set aside sale by deposit of purcluise 
money —lAmitation. 

In ezeontiou of a decree, certain property was put 
np for sale on 22ad Augost 1911. The sale 
officer, however, did not make a declaration on that 
date as to who was the porohaser bat referred to the 
pjvU Court for certain i^ormatioa. On receipt of the 


information, on 23th August 1911, ho albwed 
the person whoso bid was tiio highest to deposit ono' 
fourth of the prioo. Tho sale was confirmed 
parte on 23r<J Soptembor. Tlio Ciril Courts 
woro closed from tho 24th September to 26th Oato> 
her. Tho judgmont.debtor deposited tho amount 
of tho dooreo phis five per oeut. of the purchase 
money on tbe 26tii of October and applied to have 
ths sale set aside: 

Held, (1) that tho auction sale was oonoluded on 
26th August, audj thorefore, the application to set 
aside tho sale was not barred by limitation; 

(2) that tho Court was not precluded by the ea 
parte order of confirmation from accepting the deposit 
and setting aside the sale. 

The mere inakingof the last bid does not conclude 
a sale. For the conclusion of a sale, it is necessary 
for the sale officer to accept the final bid and to make 
a declaration as to who is the purchaser and to order 
him to pay over 2o per cent, of the purchase-money. 

First appeal from an order of the first 
Additional Subordinate Judge of Meerut. 

Mr. M. L. Agarwala, for the Appellants. 
Messrs. J. N. Ohaudhri and Sarai Ohandra 
Ohaudhri, for the Respondent, 


JUDGMENT.—The circumstanoes, out of 
which the present appeal has arisen, are as 
follows:—Certain property was put up for 
sale in eA'ecution of two decrees, one of whioh 
was for Rs. 11,521 and the other was for 
Rs, 2,521. Apparently, when the decrees 
were sent to the Collector for execution, 
there was an error in the ruhhar sent and 
Rs. 1,521 was shown as the amount due 
under the oue decree instead of Rs. 11,521. 
The property was duly notified for sale, and 
on the 22Qdof August, it was put up for sale. 
Ram Naraio was the highest bidder who bid 
np to Rs. 6,400. The sale oflBcer, as his order 
of 22ad August shows, seeing that the total 
amount apparently due under the decrees 
was Rs. 3,673, was of opinion that it was 
nuuecessary to sell tbe whole of this property, 
and made up his mind to sell it in two lots 
of one-half each. It is equally clear from 
his order of tbe same date that tbe decree- 
holder at once informed him that the amount 
due under the one decree was Rs. 11,521 and 

not Rs. 1,521. The sale officer made up his 

mind to verify this statement from the Civil 
Court, and in his order of 22ad August, he 
distinctly states that be does not oonolude 
the sale ekhtetam’Unilam manzur nahin kia 
ia sakta,'* and be postponed tbe matter till 
he received information. On the 28th of 
August, he received information that the 
correct amount due under the decree was 
Rs. 11,521. He accordingly noted this 
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hia order which distinctly states that he 
concludes the sale as it is unnecessary to sell 
the property afresh in two lots. On that 
same date, he received from Ram Narain the 
one-fourth deposit which it is necessary to 

make under Order XXI, rule 84 of the Code 
of Civil Procedure. On the 23rd of Septem¬ 
ber. on an ex parte application, the Civil Court 
confirmed the sale. From the 24th of 
September till the 26bh of October, the 
Court closed for vacation. On the 26bh of 
October, the judgment-debtor deposited the 
amount of the decree plus 5 pen cent, of the 
purchase-money as required under OrderXXI, 
rule 89, and he asked that tthe sale should 
be set aside. The learned Subordinate Judge 
refused to set aside the sale, being of opinion 
that it was impossible for him to do so after 
he had once confirmed the sale. The 
judgment-debtor comes here in appeal, and it 
is urged, we must admit, with considerable 
force, that the auction sale was nob concluded 
until the 28ch of August, that the deposit 
made on the 26th of October was a deposit 
made within time, i. c., within thirty days 
of the sale, omitting the vacation, and that 
the learned Subordinate Judge was not 
debarred from setting aside the sale merely 
because he had, on the 23rd of September, by 
an ex parte order, confirmed it. It is contend¬ 
ed on behalf of the respondent that the sale 
in the present instance took place on the 
22ad of August, and that if the judgment- 
debtor wished to make a deposit, he was 
bound to do so before the 22ad of September. 
In our opinion, in view of what took place 
on the 22nd of August and the lengthy order 
passed by the sale officer on that date, and 
the action that he took in the meantime, and 
his order of the 28th of August, it is quite 
clear that the sale was not concluded until 
August the 28th. We cannot accept the 
contention that directly a bid is made, the 
sale is concluded. In his order of 22Qd 
August, the sale officer distinctly and in very 
clear language stated that he did not con¬ 
clude the sale, that the final bid was not 
there, and that it was his intention to 
split up the property iu lota and put up the 
same afresh. Under Order XXl, rule 84, a 
person who is declared to be the purchaser 
at a sale has to, immediately after such 
declaration, make a deposit of 25 per cent, 
on the amount of bis purchase-money to the 
officer oondaoting the sal©. It is, therefore, 


quite clear that for the conclnsion of a 
sale, it is necessary for the sale officer to 
accept the final bid and to make a declaration 
as to who is the purchaser and to order 
that purchaser to forthwith pay over 25 per 
cent, of the purchase-money. It is clear that 
if such deposit is not made immediately, 
it is open to the sale officer to continue 
the sale afresh, and such auction-purchaser, 
who fails to make the deposit, is liable 
for the difference between the amonnt of 
his own bid and that of the final bid 
which may be accepted by the sale officer. 
Our attention has been called to a ruling in 
Chowdhury Kesri Sahai y. Qeani Roy (1). It 
is of no assistance whatsoever to us in the 
present case, nor was the point (which now • 
arises) before the Court at the hearing of 
that case. It seems to us that the matter 
is simply one for the exercise of a little 
common sense. The mere making of the 
last bid does not conclude the sale, aud, in 
our opinion, in the present case the sale was 
concluded on the 28bh of August, which is 
evidenced by the fact that on that date, the 
sale officer declared Ram Narain to be the 
purchaser and made him pay k:5 per cent, 
of the deposit under Order II, rule 84. It is 
equally clear that the judgment-debtor could 
not have made a deposit and applied to 
have the sale set aside prior to Augnst 
28th. In this view, it is quite clear that the 
deposit made on the 26th of October by 
the appellant was made within time. The 
learned Subordinate Judge was not preclnded 
by reason of his order of 23rd September 
from accepting this deposit and setting 
aside the sale. An ex parte order passed on 
that date could not deprive the present 
appellaut of his rights under the law, and 
it was the Subordinate Judge’s duty to set 
aside the sale. We, therefore, admit the 
appeal, and set aside the order of the Court 
below. The sale of the 28th of August 1911, 
will be set aside. The appellants will have 
tbeir costs in botb Courts. 


(1) 29 0. 626. 


Appeal allowed* 
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BOMBAY HIGH COURT. 
Criminal Rspision AppLiOiTiow No. 281 

OB' 1912. 

September 27, 1912. 

Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPEROR— Phoseodtor 
versus 

VISHNU BALKarSHNA RAM— 

Acoused. 

Criminal Procedure Code (Act V of 1898J, ss. 
123, 397— "^Undergoing sentence of imprisonment”-^ 
Person conmitted to prit^on for JnilHrc to Jurnish 
security-Subsequent sentence of theft for imprison, 
ment—Postponement of Sentence-Practice. 

When a person is committed to prison under 
section 123, Criminal Procedure Code, for failure 
to give security, he is not “undergoing a sentence 

meaning of section 

397* 

Therefore, a subsequent sentence of imprison¬ 
ment passed on the person in regard to theft can¬ 
not be postponed till after the expiry of the im- 

priaoomenfc under section 123, Criminal Procedure 
Code 

Criminal application for reriaion from an 
order passed by the Sub-Divisional Magis- 
trate, first class, at Malegaon. 

Mr, L, A. Shahf Acting Government 
Pleader, for the Crown. 

JUDGMENT.—This is an application in 
revision made to ns by the Government of 
Bombay, and the accased was convicted 
under section 379, Indian Penal Code, and 
was sentenced to six months' rigorous im- 
prieonment. The Magistrate ordered that 
the sentence was “to take effect from the 
date of expiry of the accused’s present 
sentence.” That ^phrase, as explained in the 
warrant, meant “the sentence which the 
accased was undergoing for failing to find 
security for good behaviour under section 123 
Criminal Procedure Code.” * 

The whole question before us is whether 
the Magistrate was entitled to defer the 
sentence in regard to the theft until after 
the expiry of the impriaoument which the 
accused was suffering owing to his inability to 
find security. Upon this question, we have 
unfortanately not had the advantage of argu¬ 
ment from the accnsed’s point of view. But 
the learned Government Pleader has laid the 
whole case before ns and has drawn onr atten¬ 
tion to the various anthorities on both sides. 

It is a little remarkable that on such an 
apparently simple question, thero shonl4 


be such a sharp difference of judicial opinion. 
In that state of the case, however, and see¬ 
ing that we have had no argument fi’om one 
side, we think that our best course is to state 
our own opinion as tersely as may be. Oar 
opinion is that the correct viewhasbeen taken 
by this Court in Emperor v, Ariun Ambo (1), 
Emperor v. Kanfi Joysingh (2) and Emperor 
V. Durga Bahirav (3), that is to say, in our 
construction of the Code, when a person is 
committed to prison under section 123 for 
failure to give secnrity, he is not nndergoing 
a sentence of imprisonment within the mean¬ 
ing of section 397. We think that the 
authorities, which we have referred to, con¬ 
stitute a sufficiently uniform cursus curi^ to 
preclude the necessity of any further 
reference, though we do not overlook that a 
somewhat divergent view was taken in 1895 
by Mr. Justice Jardiue aud Mr. Justice 
Ranade in Queen-Empress v. Pandu Khandu 
(4). It is represented to us that possibly 
some embarrassment has been caused iu the 
Courts below by the order which was passed 
in Emperor v. Dongraya Qixngaram Bhil (5), 
to which order one of us was a party. It 
should, therefore, be explained that in that case * 
this Court returned the papers without mak¬ 
ing any order for the reason that the gronnd, 
npon which an order was sought by the Dis¬ 
trict Magistrate of East Khandesh, was the 
existence of a certain Government Resolution 
which, in the opinion of this Court, was 
irrelevant to the purpose then in hand. 
There is nothing in the order passed upon 
that reference which conflicts with the 
view which we have now expressed as to the 
meaning of sections 123 and 397 of the 
Criminal Procedure Code. We observe that 
this is the view which has found acceptance 
in the Madras High Court: see Emperor v. 
Muthukumaran (6) and Joght Kannigan v. 
Emperor {7) and it is, in our jndgment, the 
view which mast at present be adhered 
to by the Courts subordinate to this Court, 

The result will be that the application 
succeeds and the Magistrate’s order directing 

(1) 12 Bom. L. R. 129; 6 Ind. Cas. 861; 11 Or. L. J. 
271; 34 B. 326. 

(2) 5 Bom. L. R. 26. 

(3) 6 Bom. L. R. 1098; 1 Cr. L. J. 1114. 

(4) (1885) TJnrep. Or. 0.774. 

(5) Or. Ref. No. 91 of 1911 (Unrep). 

(6) 27 M. 625. 

(7) . 81 M. 61$; 4 Sf. I,. T. 223i 8 Or, I,, 402, 
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that the sentence of imprisonment in regard 
to the theft should be posipou3J till after the 
expiry of the imprisonment being suffered 
under section 123, Criminal Procedure Code, 
must be set aside. The substantive sentence 
of imprisonment under section 379, Indian 
Penal Code, must take effect from the time 
at which it was passed. 

Order sd aside. 


MADRAS HIGH COURT. 

Criminal Appeal No. 119 of 1912. 
November 21, 1912. 

Present :—Sir Ralph Benson, Kt., Judge, and 
Mr. Justice Sundara Aiyar. 

The public PROSECUTOR— Appellant 

versus 

SADANANDA PATNAIK —Respondent. 

f riminnl Procedure Code (Act F of 180S )—Ganjain 
CoUectomte —Division into Agcneij Didricl and non- 
Agency District—Sessions Court — Agent—Deputy itagis- 
1ratc^(jcner(d Deputy Magistrate — .hirisdiction. 

For Magisterial as well as For .Iiiclicial ami Uovenue 
Administration, tho old Ganjam Collectorato was long 
ago divided into an Agency District and a non*Agoncy 
District. The Magistrates of the Agency District arc 
not, as such, in any way subordinate to the Sessions 
Court of the non. Agency Sessions Division of Gan jam, 
nor does the fact that the same person is a first class 
Sub-Divisional Magistrate in both Districts, make 
him subordinate to the Sessions Court of the Ganjam 
Sessions Division in regard to tho Magistrate’s juris¬ 
diction in the Agency District. The Agency District 
is also a Sessions Division, the Sessions Judge of which 
is tho Agent himself. 

‘Deputy Magistrate’ and ‘General Deputy Magis¬ 
trate’ are titles unknown to the Code of Criminal 
Procedure. 

An offence was committed within the limits of the 
Ganjam Agency tracts. The case was transferred by 
the Agent to the first class Magistrate of Gumsoor 
Sub-Division, who had local criminal jurisdiction 
over certain Agency as well as certain non-A^-ency 
tracts. “ 

^ The Sessions Judge of the Ganjam Sessions Divi¬ 
sion set aside the conviction recorded by the Ma>»is- 
trate: “ 

Held, (1) that the Magistrate tried the case as a 
Magistrate of the Agency tracts; 

(2) that the proper forum of appeal was the Agent 
and not the Sessions Judge of Ganjam Division. * 

Appeal, under section 417 of the Code of 
Criminal Procedure, from the judgment of 
acquittal passed on the accused in the 
Criminal Appeal No. 13 of 1911, by the Sea- 
eions Court of Ganjam Agene^^ in 0. 0. 


No. 2 of 1911 on the file of tho Deputy 
Magistrate of Gumsoor Division. 

Mr. T V. SesUagiri Aiyar., Amicus Ouriss. 

Mr. G. F. Nupfer, Public Prosecutor, for 
the Appellant. 

JUDGMENT.—The facts of this case, so 
far as they are necessary to state for the 
purposes of this appeal, are as follows :—• 

One Sadananda Patnaik was convicted 
by the first class Magistrate of the Gumsoor 
Sub Division, Ganjam, of an offence punish¬ 
able under section 161, Indian Penal Code. 

On appeal, the Sessions Judge of the 
Ganjam Sessions Division acquitted him. 
Against this acquittal, the Public Prosecutor 
appeals on behalf of Government on the 
ground that the Sessions Judge of the 
Ganjam Sessions Division had no jurisdic¬ 
tion to entertain the appeal. The offence 
was committed at Baliguda which is in the. 
Ganjam Agency tracts. The case was 
transferred by the Agent to and was tried 
by the Ist class Magistrate of the Gumsoor 
Sub-Divisiou who had local orimiual 
jurisdiction over certain Agency tracts as 
well as over certain non-Agency tracts. 
The argument for the appellant is that the 
Agent transferred the case to the first class 
Magistrate for trial in his capacity as a first 
class Magistrate of the Agency, not as a 
first class Magistrate of the non-Agency 
portion of his Sub-Division, and that an 
appeal lies from his decisiou as au Agency 
Magistrate to the Agent as Sessions Judge 
of the Agency tracts but not to the Se-saious 
Judge of the Gaojam Sessions Division. 

We think that this contention must bs 
upheld. By section 3 of Act XXIV of 
1839, the administration of Civil and 
Criminal justice and the collection of 
revenue in certain specified tracts, (which 
for convenience may be called the Agency 
tracts), which were at that time included 
in the District (t. e., the revenue District) 
of Ganjam, were vested in the Collector 
of Ganjam, and it was ordered that his 
powers in these matters should be exeroised' 
by him as agent to the Governor of Port 
Saint George who was given power (section 
4) to make rnles for the guidance of 
the Agent and his subordinate officers and 
also (section 8) to alter the limits of the 
Agency tracts. 

By Notification dated 28bh July 1843,’, 
(see page 165 of Yol. I, Madras Xjooal Roles" 
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Bud Orders), issued under the authority 
of section 1 of Act VII of 1843. the then 
existing Civil and Criminal Courts 
throughout the Presidency of Madras (with 
oertain exceptions) were abolished and new 
Courts called Zillah Courts were established 
(section 3) presided over by a Civil and 
Sessions Judge of a Zillab. The general 
scheme (section 6) provided for a Zillah 
Court for each Oolleotorate, but in regard 
to the Colleotorate of the Qanjam, it was 
provided that the jurisdiction of the Zillah 
and Sessions Court at Ohicacole (a town 
in the Oaujam CoUectorate) should extend 
over such parts of the CoUectorate of 
Ganjam as have not by Act XXIV of 1839 
been withdrawn from the operation of the 
general regulation. 

Under the power given by section 4 of 
the Act of 1S39, certain rules for the 
administration of justice and the collection of 
Revenue in the Agency tracts were pro* 
mulgated (see page '^32 of Vol. I. Madras 
Local Rales and Orders). In 1831, the 
first Code of Criminal Procedure was passed 
(A.ct XXV of 1861). Tt enacted (section 
14) that ‘ the words ‘Magistrate of the 
Uistriot shall mean the chief officer 
charged with the executive administratiou 
of a District in criminal matters by whatever 
designation such officer is called” and also 
(section 18) that the local jarisdictiou of 
the Magistrate of a District, shall, for the 
purposes of this Aot, be deemed a “District” 
and the local jurisdiction in a particular 
part of a District vested in a Magistrate 
other than the Magistrate of the District 
shall be deemed “a Division of a District.” 
The Code came into force in the non* 
Agency portion of Ganjam on the let 
January 1862. From that date, the Agency 
portion and the oon-Agency portion must 
be regarded as separate Districts for the 
purposes of the Code of Criminal Procedure. 
By Notifications dated 29th January and 
17th February 1862, under section 445 of 
this Code, its operation was extended to 
the Agency tracts of Gaojam and 
Vizagapatam respectively. By Notification 
dated the 6th January 1863 (See page 239 
of Vol. I, Madras Local Rules and Orders), 
so mnoh of the rules framed under Act 
XXIV of 1839 as related to criminal jnstioe 
was oancelled and the ‘Agent in Ganjam* 
was in the Agency tracts “authorised to 


exercise the powers of a Sessioni Judge in 
addition to those belonging to a Magistrate 
of a District nndsr the Code of Criminal 
Procsdure.” The result of thesa various 
enactments, notifications and rules was that 
the old CoUectorate of Ganjam was divided 
for the purposes of administration into two 
areas, vis., the Agency tracts and the nou- 
Agenoy (or Regulation) tracts. Different 
sets of laws and regulation or rules were in 
force in these two tracts, though for 
coQvenience the same officers were usually 
appointed to administer the laws and 
conduct the administration in both tracts 
airauUaoeously. The psrsjn who was 
Collector exercised the chief revenue faoc* 
tions as Collector in the non-Agenoy tracts, 
and as Agent of the Governor in the Agency 
tracts and he was also District Magistrate 
of both areas. Bach area was for 

Magisterial purposes a separate District just 
as each area was a separate Sessions 
Division in one of which (the Agency 
tracts) the Collector, in his capicit-y as 
Agent, was also Sessions Judge, while in 
the other (i.e , the non-Agency tracts), there 
was a separate Zillah and the Sessions 
Judge sitting at Chicacole. It is unnecessary 
to refer to the Criminal Procedure Codes 
of 1872 and 1832. By section 6 of the 
Scheduled Districts Aot, 1874, the Local 
Government was anthorizsi from time to 
time: 

(а) to appoint offioers to administer 
inter alia Criminal Justioo in the 
Scheduled Districts which included 
the Agency tracts of Ganjam, 

(б) to regulate the procedure of such 
officer, and 

(c) to direct by what authority an/ 
jurisdiction should bs exercised, 
and by section 7 of the Act all th ese 
existing rules prescribed by 6h 
Qovernor-Ganeral in CounoU orfche 
Local Government for the guidance 
of officers appointed for any of the 
purpo.ses mentioned in section 6 
were continued in force, and all 
existing officers were deemed to 
have been appointed under sect ion 6. 

By Notification dated 4th July 1898 
issued under section 3 of the Aot of 1874 
the Criminal Procedure Code of 1893 was 
declared to be in force in the Agency tracts 
of Ganjam (See pages 64 to 66, Vol. I, Madras 
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Local Rules and Orders). By section 7 (3) 
of that Code, the then existing Sessions 
Divisions and Districts were continued and 
by section 8 (2) all the then existing Sub- 
Divisions, which are now usually put under 
the charge of’a Magistrate, shall be deemed 
to have been made under this Code. 

We thus see, as already stated, that for 
Magisterial as well as for Judicial and 
Revenue Administration, the old Ganjam 
Collectorate was long ago divided into an 
Agency District and a non*Agency District 
and the Agency District is also a Sessions 
Division, the Sessions Judge of which is the 
Agent himself. The non-Agency District 
is, for the purposes of the Code of Criminal 
Procedure, quite distinct from the Agency 
District, though the same person is the 
District Magistrate of both. In the same 
way, the Gumsoor Sub-Division, consisting 
as it does of a part of the Agency District 
and of a part of the non-Agency District, 
must, for the purposes of the Code, be 
regarded as consisting of two Sub-Divisions, 
though the same first class Magistrate has 
jurisdiction in both. When the District 
Magistrate fransferred the present case 
from the Agency Magistrate iu whose 
local jurisdiction it originated, he could only 
do 80 as District Magistrate of the Agency 
District, and he must be hold to have 
transferred it to the Gumsoor Sub-Divisional 
Magistrate as Sub-Divisional Magistrate of 
the Sub-Division in the Agency District 
though this does not specifically appear in 
the order of transfer. The Sub-Divisiocal 
Magistrate, however, appears to have been 
conscious of the true position, since he 
numbered the case as '^Agency Calendar Case 
2 of 1911,” and it may also be noted that the 
Agency Magistrate in whose jurisdiction 
the case arose, in asking the District Magis¬ 
trate to transfer the case, asked him to 
transfer it to the “Agency Deputy Magis¬ 
trate, Russelkonda,” that is, in other words, 
to the Sab-Divisional Magistrate of Gumsoor, 
(whose head-quarters are at Russelkonda) 
in his capacity as a first class Sub-Divisional 
Magistrate of the Agency District. The 
Magistrates of the Agency District are not, as 
such, in any way, subordinate to the Sessions 
uourb of the non-Agency Sessions Division 
of Ganjam; nor does the fact that the same 
person is a first class Sub-Divisional Magis¬ 
trate in both Districts, make him subordinate 


to the Sessions Court of the Ganjam Sessions 
Division in regard to the Magistrate’s jurisdic¬ 
tion in the Agency District. The decision 
in Vaha Ambu Podaval v. The Bmperor 
(1), relied by the Sessions Judge in the 
present case, is not in point since it expressly 
provided on the footing that, notwithstanding 
the language of section 7 of the Criminal 
Procedure Code, there were in that case 
two Sessions Divisions in the same District, 
We must, therefore, hold that the Sessions 
Judge in the present case had no jurisdiction 
to hear the appeal which should have been 
made not to him, bat to the Agent. We must 
allow the appeal and set aside the acquittal. 
On the merits, however, we think the 
decision of the Sessions Judge was right 
and the Public Prosecutor has nob thought 
it necessary to argue in support of the 
conviction. As a^.Oourt of revision, we set 
aside the conviction by the Magistrate. 

We may add that it would be well if the 
District and the Sub-Divisional Magistrates 
in the Agency and the non-Agency Districts 
of Ganjam, would, iu future, bear in mind 
their several capacities with reference to 
the language of the Code of Criminal Proce¬ 
dure and indicate clearly on the face of their 
proceedings the capacity in which they act 
from time to time. 

In the present case, the first class Magis¬ 
trate of the Gumsoor Sub-Divisiou is referred 
to by the Special Asiistant Agent as the 
Agency Deputy Magistrate Russelkonda,” by 
the District Magistrate as the “General 
Deputy Magistrate, Gumsoor” and by the 
Magistrate himself as the “Deputy Magis¬ 
trate, Gumsoor Division”—“Deputy Magis¬ 
trate” and “General Deputy Magistrate;” 
these, we may point out are titles unknown 
to the Code of Criminal Procedure. 

It would also be well if the distinction 
between the Agency and non-Agenoy Dis¬ 
tricts in the Judicial use of the term is borne 
in mind in the Notifications of Government. 

(1) 30 M. 136; 16 M. L. J. 444; 1 M. L. T. 402; 4 
Cr. L. J. 443. 
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BOMBAY HIGH COURT, 

[Criminal Reference No. 80 of 1912. 

Sepiember 16. 1912. 

Fresenlx —Mr. Jastioe Batchelor and 
Mr. Justice Rao. 

EMPEROR— Opponent 
versus 

NAGA TIMA—Accosed. 

Workmen's Breach of Contract Act CXIII o/i859^ 
—Strict interpretation — Employer—Broker or middle¬ 
man not entitled to proceed. 

The Workmen's Breach of Contract Act is 
a statute ^hioh calls for strict interpretation. 

A person who is not an employer of labour or a 
master but is a mere broker or middleman for the 
purpose of supplying labour tothe employer or master, 
is not entitled to take proceedings as an employer 
against a workman under the Act. 

Reference made by the Sessions Judge of 
Thana on tbe following 

.GROUNDS.—Tbe agreement does not at 
all fall within the provisions or the spirit of 
Act XIII of 1859. Having regard to the 
admissions of the complainant and his wit¬ 
nesses, it is clear that Vithu Malhari was in 
no sense an employer or master or a person 
acting on behalf of such employer or 
master. 

(2.) There was no specific work to be done 
which could be defined. (3) There is no¬ 
thing to ascertain when tbe work could be 
c.oneidered to have been completed. (4) In 
fact, the agreement was to hind down tbe 
defendant and bis men for nearly two years 
and prevent them from accepting any one 
else’s work under the threat of criminal pro¬ 
secution under the Act. In other words, the 
liberty of the accused and his men was 
purchased for the stipulated period for tbe 
paltry advance of Rs. 2G0, which could be 
paid off in 2| months by their wages. This 
is slavery in another form. (5) The agree¬ 
ment is extortionate and is such as cannot 
he enforced under the Specific Relief Act. 

(6) The arrangement was really to pay off 
the advance as a debt out of tbe wages earned. 

(7) The Magistrate’s order fixing the time 

of seven days to pay the money and reattir- 
ing security for the same to be given is illegal 
(^Imperator v. Bhau Criminal Ruling 

of 1888, dated 24ch July). (8) The order of 
the Magistrate awarding Rs. 68 and odd to 
complainant and refusing to show the account 
books to the defence Pleader is wrong and 
unjustifiable. 


(B) As regards the Ist, 2nd and 3td 
grounds, 1 beg to observe that the complain¬ 
ant, Vithu Malhari. had no work to be done on 
which the labourers could be employed. No 
specific work was in conlemplation of the 
parties beyond the speculation that the 
Railway Company or contractors may require 
labour and that there would be demand for 
such labour at unknown places. The agree¬ 
ment distinctly shows this. The complainant 
is merely a commiesion agent, and makes 
profits as such from these bargains. At the 
time Rs. 200 were advanced to accused, he 
also advanced Rs. 800 to four other persons. 
Tbe complainant has stated as follows:— I 
supply men to Jan Shot and be supplies them 
to any persons he likes. I hand over my men 
to Jan Shet. I take advance of money from 
Jan Maharaad and then advance to labourers. 
I get one anna commission from Jan Shet, 
i. e.y 1 take twelve annas a pair from 
him and pay eleven annas a pair to the 
labourers.” Though the complainant denies 
it, it seems that he sent the men to places 
beyond those mentioned ia the agreement. 
He has, however, admitted that Jan Shet sent 
the men to Pallanji. Pallanji’s work was at 
Khopoli which is nob covered by the agree¬ 
ment and it is said that tbe accused refused 
to work there. Though the complainant 
denies having sent the men to Matuoga, whicli 
is not covered by the written agreement, his 
karkun or rather Jan’s karkun has admitted 
that tbe men were sent to Matnnga. He has 
also admitted that the men worked at Thana 
for thirty days. Thana is also not covered by 
the agreement. All this evidence shows that 
there was not only no specific work to he 
done hut it was not even certaiu where the 
work could be found. The preamble to the 
Act is clear on the point, It contemplates 
advance received on account of work which, 
the workman has contracted to perform. 
Section 2 of the Act contemplates tbe exist¬ 
ence of the work and its completion. In the 
present case, there is no work which could be 
completed. As long as the Railway exists 
and the contractor gets the contract, the work 
cannot he said to he completed. Only the 
period during which work is to be performed 
is mentioned. As it cannot be ascertained 
that a particular work was to be performed 
and it cannot at all events be ever asoertained 
whether it is complete or Dot,'the case cannot 
be said to come under the Act and the Magie« 
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trate had no jurisdiction to entertain the 
complaint. This view is supported by the 
ruling in In the matter of Anusoori Sanyasi 
(i), where their Lordships have observed: — 
Seel ion 2 of the Act empowers the 
Magistrate, at the option of the complainant, 
either to order that the money advanced be 
re-paid, or the work be performed. I think 
the section only applies, when the work is 
uncompleted when the complaint is made. 
In my opinion, if the work has been completed 
when the complaint is made, the Magistrate 
has no jurisdiction under the section.” In 
the present case, it is not said whether the 
work has been completed or not and having 
regard to the nature of the work, it is not 
possible to say so. The complainant’s 
sending the men to Matunga, Thana, 
Khopoli and other places was a distinct 
breach of the agreement on the complainant’s 
part which offends against the ruling in 
Emperor v. Earndeo Sakharam (2). 

(C> As regards 4 and 5, in fact the 
argument is one which interferes with the 
free competition of labour to secure adequate 
wages. Seven pairs were to be employed 
each getting eleven annas. Their daily wages 
came to about Ks. 5 and the amount of 
Rs. 200 could be paid off in forty days. As a 
matter of fact, five or six pairs have 
admittedly worked for forty-eight days. 
But the term fixed is nearly two years. The 
whole of the wages were not deducted from 
the advance simply to keep the accused 
bound. The agreement was thus unconscion- 

able and hard. The complainant’s witness Ex¬ 
hibit 4, has admitted that “the accused was to 
get wages for the days he worked and not for 
days off work. When work is transferred 
from one place to another, there will be a 
delay of a few days in the course of the 
transfer. I did not think that there was 
anything in the agreement that if no work 
was given, the accused should run away.” 
This means that if no work was provided 
for the accused, be and his men must starve 

A I complainant 

has admitted that under the agreement the 

accused had to pay half the amount of wages 

in re-payment of the loan but he may pay 

less at a time, Rs. 200 were paid to re pay 

(1) 28 M. 37j 2 Cr. L. J. 149 (F. B.). 

12 Bom. L, R. 135; 5 lad. C-as. 863i 11 Or. L. J. 


the accused’s debt at Qaspet to another 
and in advance for wages to be earned by 
him. This and the terms of the agreement 
show that the advance was by way of a 
loan to be re-paid by the wages earned and 
the rulings in Imperator v. ll'ingappa^ 
Criminal Ruling of 1895, dated lOth May 
and In re Abdul Rnsul (3) apply to the 
present case. I have already given reasons 
for Ihe 7th ground. 

(E) As regards 8th. It was improper 
on the Magistrate’s part to hold the advance 
of Rs. 68 proved especially when he dis¬ 
allowed the accused’s Pleader to see the 
account-book. No agreement is proved in, 
respect of this advance nor is the advance 
proved and the ruling in Emperor v. NamdeO' 
bukharnm (2) applies. 

Mr. T. R. Desai^ for the Accused. 

Mr. IV. B. Bradhan, for the Opponent. 

JUDGMENT.—In our opinion, Act XIII 
of 1859 (Workmen’s Breach of Contract Act) 
is a statute which calls for strict interpreta¬ 
tion, and the agreement which has been 
closely analysed by the learned Sessions Judge 
appears to us to fall outside that statute. The 
ressona for that view have been given by the 
Sessions Judge, and we need not recapitulate 
them. It will be enough for us to say that 
the respondent before us was not an employer 
or master within the meaning of the statute, 
but was, in our opinion, a mere broker or 
middleman for the purpose of supplying 
labour to the employer or master and the 
terms of the agreement seem to us, in many 

respects, to lie wholly outside the scope of 
the Act. 


’ire musr, tneretore, set aside the order 
passed by the first class Magistrate. 

iq n T r» - Order set aside. 

J S 2 ^ ^ 12 Cr. L. 
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BARKATI7LL&H V. SADHO KALWAR. 

ALLAHABAD HIGH COURT. 
OfiiMiNAL RmsiON Petition No. 432 ov 1912. 

Auffuat 15, 1912. 

Present: — Mr. Jaatioe Rafiqae. 

. BARKATULLAB— Applicant 

versus 

SADHO KALWAR and others — 
OpposiTB Party. 

Penal Code (Act XLV o/18G0), ss. 182, 211-l\iUc 
infortnation to Police. 

The offence of laying false information to the 
Police falls under the iirst paragraph of section 2U 
as well as under section 182 of the Penal Code. 

King-Emperor v. Jaginohaii, 6 A. L. J. 989, 4 lud. 
Cas. 812; 11 Or. L.J. 54; Hardtoar Pal v. King-Emperor, 
10 A. h. S. 6L; 13 Or. L. J. 702; 34 A. 522; 16 liid. 
Qas. 510, relied upon. 

Criminal revision from an order of the 
SeeeioQS Jadge of Azamgarh. 

Mr. E. A Howard^ for the Applicant. 

Messrs. 0. P. Boys and R, K, ^ora6;i, for 
the Opposite Party. 

JUDGMENT.—The facts which have given 
rise to the present application in revision are 
as follows: — 

On the 2nd of December 1911, Sadho 
Mewa and Bhairon, the opposite party, 
informed the Police that Barkatullah, the 
applicant and one other person, had slaughter, 
ed a cow in their house, the blood of which 
had fl>wedoat into the street. The Police 
inquired into the report bat no farther action 
was taken in the matter. 

On the 19th of Janaary 1912, Barkatnllah 
filed an application before the Magistrate at 
Azamgarh, asking for sanction under see- 
tion 195 of the Code of Criminal Procedure, 
to prosecute the three informants under 
section 211 of the Indian Penal Code. The 
Magistrate rejected the application on the 
6th of March 1912, holding that the offence, 
if any, of the three informants fell under 
secuon 182 of the Indian Penal Code and 
not under section 211 of the Indian Penal 
Code. The applicant preferred a revision to 
the Court of the Sessions Judge from the 
order of the Magistrate. The learned Judge 
is of opiaion that section 211 of the Indian 
Penal Code would apply only in cases 
where the alleged false information related 
to cognizable offencas. He also rejected 
the application. It is contended before me 
on behalf of the applicant that the offence 
of laying false information to the Police falls 
under section 182 of the Indian Penal Code 
^8 well as under paragraph 1 of section 211 


emperor V. LALUDUAI. 

of the Indian Penal ^Jr.de. F >t the opposite 
party, this contention is quest ;ned. There 
is no doubt that s>me of the ITigh Courts 
have held that the offence of laying false 
information to the Polio falls under section 
182 of the Indian Penal Code only. But 
the current of rulings in this Court is 
otberwi.se. Ic has been held in several 
cases by this Court that the offence of 
laying false infor.nat{on to the Police falls 
under ths first paragrap'! of section 211 
aU), vide King Emperor v. Jagmohm (1) 
and [f irdioir P'd V. King Emperor (2). On 
the authority of these oses, it is clear that 
the offence omplained of by the applicant 
and alleged to have been committed by the 
opposite party does fall under the first 
paragraph of section 211 of the Indian Penal 
Code. I, therefore, set aeida the orders of 
the lower Courts and direct that the appli¬ 
cation be disposed of by the Magistrate ac- 
cerding to law. 

Application allowed. 

(I) 0 A. h. J. 98»; 4 liul. Cas. 812; 11 Cr. L. J. 64, 

(. 2 ) 10 A. L. J. 61; 13 Cr. L.J. 701; 31 A. 622; 16 
lull. Cas. 610. 


BOMBAY HIGH COURT. 

Ctiiui.'iAL Rseisrsnos No. 92 of 1912. 

September 27, 1912. 

Presett: —Mr. Justice Bitchelor and 
Mr. Justice Rao. 

E M PE RO R—PaosEOUTOR 

versus 

LALIjUBHAI jaychand gujar— 

Accused. 

Criminal Proccinro Code (Act 7 of 1893), a. 193 
—Sanction to prosecute—Complaint to Magistrate — 
Investigation by Police—Permission, to Police to proceed 
against complainant—Case classed B—Penal Code 
(Act XLV of 18601, 8. 211. 

A complaint of an offence was made to a 
magistrate, wlio examined the oomplainaat and 
sent the case to the Police for investigation. The 
Police reported that the case was false and asked 
for orders for the prosecationof the oomplainaat. At 
the foot of this report, the Magistrate made the 
following endorsemeut:—“Tho case is classed as (B)* 
You may proceed against the oomplaiuant.’* 


*This description could only have been appro* 
priate if the original complaint had been made to 
the Police. 
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GEORGE lARGRIEGE f. GRACE ATKINS. 

Uchl, tlint the order made by the SFagistrate at the 
foot of the report made by the Police could not be 
accepted as a sanction under section 195, Criminal 
Procedure Code. 

FACTS.—A complaiofc of an offence was 
made to a Magistrate, who examined the 
complainant and sent it to the Police for 
incestigation. The Police reported that the 
case was false and asked for orders for the 
prosecation of the complainant. At the foot 
of this report, the Magistrate made the 
following endorsement: — 

The case is classed as (B.); you may pro* 
ceed against the complainant.” 

The case was referred to the High Court 
by the Senior Judge on the following 

GROUNDS.—1 am of opinion that this 
order does nob amount to a proper sanction 
under section 195, Criminal Procedure Code. 
If the original complaint had been made 
to the Police, this order would hare been 
suitable, for in thatcise the Police Ihemselres 
would have legally prosecuted the man (who 
is the present accused). But in this case, the 
Police had no power to do so without the 
sanction of the Magistrate, in whose Court 
the complaint was lodged. I humbly think 
that no such sanction has been given and, 
therefore, feel obliged to refer the case for 
their Lordships* orders. 

Mr. B. V. Vidvans, for the Accused. 

JUDGMENT.—We agree with the learned 
Sessions Judge that the order made by the 
Magistrate in this case at the foot of the 
report made by the Police cannot be accepted 
as a sanction under section 195, Criminal 
Procedure Code. We may point out also 
that the Magistrate appears to have mis¬ 
understood the position in another respect 
in that the complaint made by Lallubhai 
Jayoband has up till this moment never been 

dismissed. We must, therefore, quash the 
commitment. 

Order quashed. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 681 op 1912. 

September 26, 19l2. 

Present: —Mr. Justice Rafique. 

GEORGE LANGRIDGE— Applicant 

versus 

GRACE ATKINS— Opposite Party 

, Crymnal Procedure Code (Act V of 1898), s. 179— 
Penal Code (Act XLV of mO), s. 406-Cnm.rwl breach 


of trust—Loss entailed hy criminal breach of trust 
completes offence — Jurisdiction. 

The loss resulting from criminal breach of truafc 
is a consequence which completes the offence. The 
Court within whose jurisdiction, such loss accrues 
can try the offence. 

Queen-Empress y. O’Brien, 19 A. Ill,’ hahadeo v« 
Eing-Emperor, 7 A. L. J. 319} H Cr. L. J. 372; 6 Ind. 
Cas, 563; 32 A. 397, followed. 

A. and B., who both resided at Cawnpore with 
their wires, entered into an arrangement by which 
a machine purchased with A.’a money was entrusted 
to B. While both were at Bombay, A. allowed B. 
to take the machine to some place in Madras to work 
it for the mutual benefit of both. Subsequently, A. 
died aud B. thereupon misappropriated the machine 
and the money made out of it. A.’a wife and heir filed 
a complaint in the Court of the Cantonment Magis¬ 
trate, Cawnpore, under section 406, Penal Code: 

Held, that the Cawnpore Court had jurisdiction to 
try the offence. 

Criminal revision against an order of the 
Sessions Judge of Cawnpore, 

Mr. E. A. Howard, for the Applicant. 

Mr. (/, Dillon, for the Opposite Party, 

Mr. L. Af. Banerji (for Assistant Govern* 
menb Advocate), for the Crown. 

JUDGMENT.—This is an application in 
revision which raises a point of jarisdiction. 
The applicant, George Langridge, contends 
that the Cantonment Magistrate of Cawnpore 
has no jarisdiction to try him on a charge 
under section 406 of the Indian Penal Code. 
According to the case for the prosecution, the 
applicant and Atkins, the husband of the 
opposite party, were in the service of the 
East Indian Railway in 1911 and both 
resided with their wives in Cawnpore. The 
two men were friends and they decided to 
improve their prospects by leaving the 
railway service and tonring the conntry with 
an American machine called the *^Amerioaii 
Circling Wave.’* Atkins supplied the money 
for the machine and he went with . the 
applicant to Bombay in October 1911, and 
took delivery of it. The applicant was to 
serve as an assistant of Atkins and was to 
get part of the profits as his remuneration. 
Atkins remained in Bombay for about three 
months. He fell ill and died there on the 
23rd of January 1912. Before his death, he 
executed a W^ill of all bis property in favour 
of his wife, Mrs. Atkins. During his 
illness, he permitted the applicant to take 
the machine to some place in Madras to work 
it there during a fair for their mutual 
benefit. A few days after the death of 
Atkins, the applicant presented an agreement 
in writing to Mrs, Atkins, for signaturei 
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olaiminsr haU the machine. Mra. Atkins 
refused to sign the said agreement and denied 
the title of the applicant to any pirt of the 
machine. The applioint then went av?ay 
without returning the machine to Mrs. 
Atkins or rendering to her any account of 
the prodts made before or after the death of 
her husband. She filed a complaint in the 
0 mrt of the Cantonment Magistrate of 
Oawnpore, against the applicant, under 
seobion 406 of the Indian Penal Code. Mrs. 
Laugridge, the wife of the applicant, also 
filed a complaint against him under the 
maintenance section in the same Court, The 
applicant was arrested on the two warrants 
ani taken to Cawnpore. He objected to the 
jurisdiction of the Cantonment Magistrate 
to try him on the charge of criminal breach 
of trust on the ground that the offence, if 
committsd, at all wai comniitted outside 
Cawnpore an<l in fact oitaide the United 
Provinces. The objection was overruled. 
The applicant preferred a revision to the 
Court of Session which was rejected. He 
has come up in revision to this Court and 
repeats his objection. It is argued by the 
learned Counsel for him that section 179 of 
the Code of Criminal Procedure, under which 
the Cantonment Magistrate appropriates the 
jurisdiction to himself and with whom the 
Judge has agreed, is inapplicable to the present 
case. The applicant has done no ciiminal 
act within the jurisdiction of the Cawnpore 
Courts, nor has any oonsequence ensued 
modifying or completing such act within the 
jurisdiotion of those Courts. The alleged 
criminal breach of trust was admittedly 
committed outside Cawnpore; and as under 
the law the offence was completed as soon 
as the dishonest misappropriation or con- 
version of the machine or the profits took 
place, there was no consequence of the said 
misappropriation left to modify or complete 
the offence with which the applicant etands 
charged. In support of this contention, 

the following cases are cited: — Bahu Ld v. 

Qhansham Das (1): Qaneshi Lil v. Nand 
Kishore {2.)y Sirdar Meru'T. Jelhihhai Amir- 

hhai (3) and Nirhhe Sam- v. Kallu Rzm (4). 

(1) A.. W. N. (1903) n.6; 5 A. L. J. 333; 7 Or. L. J. 

^^^3) 10 A. L. J, 45; 13 Or. L. J. 477; 31 A. 437; 15 

Ind. Oae. 319. . r, r t 

(3) 8 Bom. L. E. 613j 4 Or. L. J. 64. 

(4) 4 0. 0. 376. 


For Mrs. Atkins, it is contended that the 
jurisdiotion of a Criminal Court is determined 
by the allegations made in the complaint 
filed before it. In her complaint, she stated 
that the applicant was a more agent in charge 
of the machine in question, permitted to 
exhibit it at various places for her and her 
husband's benefit and was bound to retnrn it 
and to acconut to her for the profit at her 
place of residence, t. e,, at Cawnpore. His 
failure to do so gives the Courts at Cawnpore 
jurisdiction to try him on her complaint. It 
is admitted that the words “and of 
any onsequence which has ensued” in seotion 
179 of the Code of Criminal Procedure, refer 
to a consequence which completes or modifies 
the act alleged to be an offence. But in 
criminal breach of trust, loss is a necessary 
consequence and completes the offence. The 
unlawful I'etention by the applicant of the 
machine and profits of its exhibition has 
entailed loss on Mrs. Atkins at Cawnpore, 
and hence the Courts at Cawnpore have 
jurisdiction to try him. The learned Counsel 
for Mrs. Atkins relies on the following cases 
in support of his argument: Queen-Empress 

V. O'Brien (5) and Mahadeov. King-Emperor 
(6). Moreover, it is urged that if the 
applicant’s interpretation of section 179 of 
the Code of Criminal Procedure is allowed, 
Mrs. Atkins has no remedy. She does not 
know where was the machine at the time 
of her husband’s death, or at the time she 
demanded its retnrn, or at what places has 
the applicant exhibited it. In fact, she 
could nob for a long time trace the address of 
the applicant and does not know even now 
where he is concealing the machine. It 
appears to me that both parties are agreed as 
to the interpretation of section 179 of the 
Code of Criminal Procedure. The point of 
difference between them is whether loss 
resulting from criminal breach of trust can 
be said to be such a consequence as completes 
the offence. This Court, if I have read the 
rulings rightly, has always held that loss 
entailed by criminal breach of trust is a 
consequence that completes the offence. The 
case of Queen-Empress r. O'Brien (5) is 
directly in point. To the same effect is the 
case of Mahadeo v. King-Emperor (6). None 

(5) 19 A. 111. , ^ 

(6) 7 A. Ij. j. 319; 6 Ind. Oaa. 663; 11 Or. L* J. 872| 

62 A. 397. 
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of the cases cited for the applicant with the 
exceptioa of the Oiidh case helps him. In 
the case of Babn Lnl v. OhansUatn D>ts (1), 
Babu Lai was prosecuted for cheating at the 
instauce of Ghansham Das. in the Court of 
the Joint Magistrate of Aligarh, with regard 
to the negotiation of certain hiimlia. It was 
found that as the said hundis were neither 
negotiated in the District of Aligarh, nor was 
any loss sustained by Ghansham Das on the 
registration of those hiavUs, the Joint 
Magistrate of Aligarh had n) jurisdiction 
to entertain the ciraplaint. The fac^^ of the 
case, Quueshi Lol v. NanL Kiahore (2), were 
that the complainant had his principal shop 
in Cawupore and a branch shop at Gauriganj, 
District Sultanpur, in Oudh. The proBta 
made at the latter shop were to be iemitted 
to the principal firm at Cawnpore. The 
accused misappropriated some money of the 
branch shop. The complainant prosecuted 
him in Cawnpore on the charge of otnbezzlo- 
meot. On an objection by tlie accused, it 
was held by Mr. Justice Karamat Husain 
that the Cawnpore Court had no jui isdictiou. 
The learned Judge came to that conclusion 
presumably on the ground that loes was 
sustained primarily by the branch shop. It 
was for that reason that be made a distinction 
between the case before him and that of 
Que€n’Empress v. O'Brien (5). He did not 
differ from the ruling in the case of 0 Brien, 
nor did he question the proposition that in 
a criminal breach of trust, loss to the victim 
was a consequence which completed the 
offence. In the case of Sirdar Meru v. 
Jethahhai Atnirbhai (3), the complainant 
was assaulted by the accused and his leg 
broken within the Baroda territory. The 
complainant was taken to a hospital within 
the British territory where he was detained 
for 57 days, during which period he was 
unable to follow hio ordinary pursuits. He 
originally filed in a British Court a complaint 
against the accused for causing him grievous 
hurt. The accused raised an objection 
of want of jurisdiction. It was held that as 
the offence of causing grievous hurt was 
complete within the Baroda territory 
inasmuch as the leg had been fractured in 
that territory, the objection of the accused 
must prevail. This case does not help the 
applicant at all. It is true that the inability 
of the complainant to follow his ordinary 
pursuits was a ognaeqaenco of the fracture. 


But that inability did not in that particular 
case complete or modify the offence of the 
accused. Had the leg of the complainant not 
been broken and had an injury been caused 
which necessitated the complainant's detention 
in a British hospital for twenty days or more, 
the decision of the Bombay High Court 
would, I presume, have been different. 
According bo the definition of grievous hart, 
inability to follow one’s ordinary pursuits for 
twenty days or more is only one of the teats 
of grievous hurt, vide section 320 of the Indian 
Penal Code. The Oudh case, as I have already 
remarked, is in favour of the applicant. Bat 
th is Court has taken a different view as appears 
from the cases cited above. I. therefore, find 
that the Cantonment Magistrate of Cawnpore 
has jurisdiction to entertain the complaint 
against the applicant. The application of the 
latter fails and is rejected. 

Application rejected. 


BOMBAY HIGH COURT. 

Criminal Review No. 215 o? 1911. 
fceptember 5, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Kao. 

EMPEROR— PaosECDTOB 

versus 

TATIA MAHADEV— Accused, 

Pvnal Code (Act XLV of 18G0J, 10, 362, 354— 

Girl six years old —Assautf with intent to outrage 
modesty --Woman. 

The accused took a girl six years old to his room; 
he made her lie down, aud he lay on her. The girl 
screamed and ran away: 

Held, (1) that the girl, though young, was a 
“woman” for the purposes of section 354 of the 
Penal Code; 

(2) that the facts amounted to an offence under 
section 354-, aud that the accused should be convicted 
of that offence. 

Mr. L. A. Shah, Acting Government Plead* 
er, for the Crown. 

JUDGMENT.—In this case, we called for 
the record of our own motion and we have 
issued notice on the accused, Tatia Mahadev, 
to show cause why the sentence which had 
been passed upon him by the fourth Presi¬ 
dency Magistrate should not be enhanced. 
He has been convicted of common assault 
under section 352 of the Indian Penal Ood^ 
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and santonoed to a fine of Ra. 60, or in default 
one month’s rigorous imprisonment. 

The fioding of fact upon which that oon- 
Tfiobion and sentence proceeded is this: t 

find”, says the Magistrate, “that the com¬ 
plainant with her daughter, Chandribai, 
liTea on the first tl)or and the accused lived 
on the second floor of the same house. The 
girl Chandribai was taken in his room by 
the accused and made to lie down and he 
lay on her. The girl screamed and oming 
down reported the matter to tne complain¬ 
ant.” The facts thus found seem to us to 

amount to the offence defined in section 35 t 

of the Indian Penal Code, that is to eay, an 
assault or use of criminal force to a woman 
with intent to ontrage her modesty, and 
this view appears to us to be quite consistent 
with the fact that the girl Chandribai who 
was assaulted was only abiut six years old. 
Under sectiin 10 of the Indian Penal Code, 
the word ’woman’ denotes a female human 
being of any age, so that for the purposes 
of section 354. the girl Chandribai is a 
woman within that section. The Magistrate 
was apparently of opinion that the girl bsing 
only six years old was too young to have 
any sense of modesty develiped, and upon 
that view he neglected to apply section 354. 

It seems to us that there are many aoswera 
to this view of the learned Magistrate’s. 
One sufficient answer may ba found in the 
proved fact of this particular case that the 
girl Chandribai screamed and ran away when 
the accused began his assault upon her. 
That action of hers is, we think, a clear 
indication that she felt her modesty to be 
outraged by the accused’s conduct. Having 
regard to the conditions in which the poor 
classes of Bombay have to live in this city, 
we thiuk that a deterrent sentence ought to 
be passed iu a case where a man takes 
advantage of the absence of a girl’s parents 
to commit an attack upon the defenceless 
girl. Therefore, after having heard all that 
the accused can urge in his behalf, we alter 
his conviction to a conviction under secbiou 
3.34 of the Indian Penal Code, and we 
sentence him to rigorous imprisonmeot for 
one year. The sentence of fine imposed by 
the Magistrate is set aside, and the fine, if 
paid, should be refunded. 

Sentence enhanced. 


ALLA.nABA.D HIGH COURT. 

Criminal Revision Petition No. 693 or 1912. 

September 30, 1914. 

Preseut: —Mr. Justice Rafique. 
KANHAI SINGH and otsers—Appliovnt^ 

vtiTsua 

BMPI3ROR— Opposite Pabtv 

Criiniii'il Proceditre Code (Act V nn. 367, 

42li, 537 —Judgment at variance loith directiom given 
by laio-Defect not cured. 

Suction 637 of the Code of Criminal Procedure does 
not cure the defects in a judgment which is clearly 
at variance with the directions given in sections 
367 and 424 of the Code and which materially pre¬ 
judices tho accused in the trial of their appeal. 

Criminal revision from an order of the 
Sessions .fudge of Moradabad. 

Mr. Q. P. Boy, for the Applicants. 

Mr. L. M. Banerji (for Assistant Govern, 
msnt Advocate), for the Crown. 

JUDGMENT.—This is an appUcition in 
revision under section 439 of the Code of 
Criminal Procedure, quesliouiug the judgment 
of the learned Judge of Moradabad, by which 
he upheld the conviction of the applicants 
made by the Deputy Magistrate. The only 
reason on which the applicants challenge the 
judgment of the lower Court is that it is 
not in accordance with law. It appears from 
the judgment of the learned Judge, that the 
notes that he made of the arguments of the 
Counsel for the parties have to be considered 
as part of his judgment. He opens his judg> 
meet by saying that he has appended the 
notes of the argument for the parties. The 
learned Judge does not discuss the evidence 
in the case nor refers to tho witnesses whom 
he believes and on whose evidence he comes 
to the conclusion that applicants were guilty 
of the charges of which they were convicted. 
The judgment is clearly at variance with the 
directions given iu sections 397 and 424 of 
the Code of Criminal Procedure as regards the 
writing of judgment. It is sngge.sted for 
the Crown that the defects in the judgment 
are cared by seotion 537 of the Code of 
Criminal Procedure. The reply for the 
applicants is that the defects complained of 
have materially prejudiced them iu the trial 
of their appeal. The judgment in question 
was not delivered by the learned Judge until 
a few months after the case bad been argued 
before him. The tenor of the judgment shows 
that the case of the applicants was not present 
to his mind in all its aspeota which ha4 -beep 
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preseate<^ to him at the time of argamenfc. I 
think that the CDntention of the applicant is 
sound and mast prevail. I allo'v it and set 
aside the order of the learned Judgre, dated 
the 15th of August 1912, and direct that the 
appeal be re heard and disposed of according 
to law. 

Application allowed. 


BOMBAY HIGH COURT. 

CniMiNAL Revision Application No. 27S 

OF 1912. 

September 27, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

EMPE ROR— PROSECDTOR 
rersve 

KOYA HANSJf —Accdsed. 

ylrms Act (XI of 1878), so. 13, 19 (e)—Xr»«.s -Pos¬ 
session—Servant fetchimj ijnn for licemed master. 

Mere temporary possession, without a license, of 
arms for purposes other than their use as such 
is not an offence within the meaning of section 19 
of the Arms Act. 

Einperor v. Harpal Rai, 21 A. 451; A. \V. N. (1902) 
123, followed. 

In the matter of Kali Nath Singh, 3 C. W. N. 394, 
relied upon. 

A., who was licensed to keep a gun, went to a 
village with his servant, B. From there, they 
came back but A. left his gun behind him. He 
sent B. to bring back his gun from the village. 
While B. was bringing back the gun, he was 
arrested and convicted of an offence under section 
19 (c) of the Arms Act for going armed in contraven* 
tion of section 13 of the Act: 

Held, that the accused was not gniltv under sec- 
tion 19 (c). 

CrimiDa,! a.pplicfttion for revision from 
conviction and sentence recorded by the 
Magistrate, first Class, at Broach. 

Mr. 0. N. Thakore, for the Accused. 

Mr. Jj. A. Shah, Acting Government Plead¬ 
er, for the Crown. 

JUDGMENT.—The facts in this case are 
these : The applicant is the servant of one 
Mahoraedbhai Kasambhai, an inhabitant of 
Broach, who has a license to keep a gun. 
Mahomedbhai and the applicant left Broach] 
and went to a neighbouring village called 
Dhantaria. Prom there, Mahomedbhai re¬ 
turned to Broach leaving his gun behind him. 
He, therefore, sent the accused to bring back 
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his gun from Dhantaria to Broach, and the 
accused brought it back. On his way through 
the city of Broach, he was arrested by the 
Police, and has been convicted under section 
19 (e) of the Arms Act of going armed in 
contravention of the provisions cf section 13. 
Section 13 provides that no person shall 
so armed with any arms except under a 
license and to the extent and in the manner 
permitted thereby. It is unfortunate in this 
case that the prosecution have not put in the 
license granted to Mahomedbhai, for it may 
be that the particular terms of that document 
would be conclusive of the question before 
us; but in the absence of any assistance in 
this direction, we think that the established 
circumstances do not suffice to prove the 
applicant’s guilt under seefion 19 (e) of the 
Arms Act. We agree with the Allahabad 
High Court’s decision in Emperor v. Harpal 
Eat (l), where it was said, following previons 
decisions of that Court, that the mere tempo¬ 
rary possession, without a license, of arms 
for purposes other than their use as such is 




19 of the Arms Act: See also In the matter 
Eath Singh (2). We must, therefore, 
reverse the conviction in this case and direct 
that the applicant be acquitted and discharg¬ 
ed. The fine, if paid, should be refunded. 

The Older of confiscation made nnder 
section 24 of the Arms Act is also set aside. 

^ Order set aside, 

(1) 24 A. 454; A. W. N. (1902) 123. 

(2) 3 C. W. N. 394. 


PUNJAB CHIEF COURT. 
Criminal Reference No. 911 op 1912. 
November 29,1912. 

Present:~S^iv Arthur Reid, Kt., Chief Judge. 
AOHHRU AND OTaBRs — Acoosed— 

Petitioners 

versus 

EMPEROR, THRouaa RANGER, Forest 
Deparfment, Kanqba District—Respondent. 

Fo/ 1893), as. 249, 
4Ud, 437 Case challaned by Forest Departmenb-‘Pro- 
ceeding sloped by Magistrate, effect of--Farther inauiry 

—Forests Act (VII of 

Ao#o7» s» 32* 

The Forest Departmeab ohallaaed a case of an 
offence punishable under section 32 of 'the Forests 
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Aofc, The maximum term of impmonmont proscrib¬ 
ed for this offeuQO is six months. Acting under sec¬ 
tion 249, Oiiminal Procedure Code, the trying Mngjs- 
trate stopped the proceedings. The District Magis¬ 
trate, purporting to act under sootion 437, Orimmal 
Procedure Code, set aside the Magistrate’s order: 
mid ( 1 ) that the order of the District Magistrate 

was ultra vires as sootion 437 did nob apply to tho 
oivso * 

(2) that the order under section 249 would not bar 
further proceedings in accordance with law. ^ ^ 

Petition) under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the District Magistrate. Kangra, dated the 
25th April 1912, reversing that of the 
Magistrate, 1st class. Kangra, dated the loth 
September 1912, ordering farther pro- 
oeedinga in the case to be stopped, and 
directing him to make farther inquiry into 
the complaint made by the Forest Depart- 

Mr. Bhaffat Bam Pun, for Rai Bahadur 
Lala 8ukh Dial, for the Petitioners. 

JUDGMENT.—In this case, a Magistrate 
of the Isb class had before him a case of an 
offence punishable under section 32 of the 
Forests Act VII of 1878. The maximum 

term of imprisoDmenb prescribed by the 
section is six months and the case was, 
therefore, a warrant case. There could, there¬ 
fore, be no “discharge” of the accused person. 

The Magistrate proceeded under section 
249 of the Code of Criminal Procedure and 

stopped the proceedings. 

Tho District Magistrate, purporting to act 
under section 437 of the Code, set aside the 
Magistrate’s order. 

The contention that this order of the 
District Magistrate was ultra vires has force 
inasmuch as section 437 empowers the 
District Magistrate to interfere only where 
a complaint has been dismissed under section 
203 or section 204 (3) of the Code or where 
there has been a discharge. 

Section 249 applies only to cases instituted 
otherwise than on a complaint and it has not 
been suggested by the District Magistrate 
that the section was not applicable by reason 
of there having been a complaint. Indeed, 
the District Magistrate stated in his pre¬ 
liminary order of the 18bh December 1911, 
that “the Forest Department had challaned 
the case.” There was, therefore, no dismissal 
of a complaint under the sections speciEed in 
section 437. The powers conferred on the 
District Magistrate under section 437 ace, 


therefore, inapplicable to the present case. 
The order, under section 2*9, is, however, as 
pointed out by the District Magistrate, speci¬ 
fically excluded by the explanation to section 
403 of the Code from being an acquittal and 
further proceedings in accordance with law 
are nob birred. I set aside the order of the 
District Magistrate. 

Order set aside. 


ALLAHABAD HIGH OOURT. 
Criminal Appeal No. 440 op 1912. 
October 24, 1912. 

Bresenti —Sir George Knox, Kt., Judge, and 

Mr. Justice Rafique. 

BADRI PRASAD— Appellant 

versvtS 

EMPEROR —Respondent. 

Penal Code (Act XLV of 1860J, ss. 437, 471— Alter¬ 
native charge—Evidence recorded by Assistant Sessions 
Judge and jtidgment given by Sessions Judge-r- 
Jurisdiction —Smions case — Adjournment-Practice. 

An Assistant Sessions Judge recorded the evidence 
in a Sessions case and the Sessions Judge pronounced 
indgment upon the evidence so recorded: 

that the Sessions Judge had no jurisdiction 

to do so. 

An accused can be convicted at one and the same 
time of forging a document and using that document 
as forged under sections 467 and 47i. 

The intention of the Criminal Procedure Code is 
that a trial before a Court of Session should proceed 
and be dealt with continuously from its inception to 

its finish. 

Adjournmonts should be granted only on the 
strongest possible grouud and for the shortest possible 
period. 

Criminal appeal from an order of the 
Sessions Judge of Mainpuri. 

Mr. Satya Ohanira JfwVern, for the Appel¬ 
lant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JCDGMBNT. —Badri Prasad has been 
convicted of an offence under section 471 of 
the Indian Penal Code and sentenced to a 
term of rigorous imprisonment and payment 
of a fine. He has appealed. We do not go 
into the facts of the case in view of the order 
which we propose to make. There has been 
unfortunately in the trial an irregularity 
which compsls us to set it aside and to order 
a new trial. Badri Prasad was committed 
to the Court of Session at Mainpuri. The 
case was transferred by the Court of Seseion 
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to the Court of an Assistant Sessions Jud^e. 
The Assistant Sessions Judge heard the c^se 
80 far as the evidence was concerned, but did 
not proceed to judgment on the ground that 
one of the issues in the case was at the same 
time awaiting decision under appeal in the 
Court of the District Judge, and we are told 
that the case remained pending for a year 
when it was taken by the Court of Session 
at Mainpuri sitting at Etawah. The learned 
Sessions Judge did not hear the evidence at 
all but proceeded to judgment upon the 
evidence recorded by the Assistant Sessions 
Judge. He had no jurisdiction to do this. 
The judgment and sentence are a judgment 
and sentence passed without jurisdiction and 
must be set aside. We notice a mistake of 
law, into which the learned Sessions Judge 
has fallen. He says that it is settled law 
that in such a case, the accused cannot be 
convicted at one and the same time of forging 
a document and using that document as 
forged and the charges under sections 467 
and 471 must, therefore, be regarded as 
alternHtlve. We know of no authority to 
this effect and none has been pointed out to 
us. It must be distinctly understood that 
we pronounce no opinion whatever upon the 
evidence relating to either of these charges. 
Moreover, we wish to point out that it is 
most inexpedient for a Sessions trial to be 
adjourned. The intention of the Code is 
that a trial before a Court of Session should 
proceed and be dealt with continuoasly from 
Its inception to its Bnish. Occasions may 
arise when it is necessary to grant adjourn* 
ments, but such adjournments should be 
granted only on the strongest possible ground 
and for the shortest possible period With 
these remarks, we allow the appeal so far 
that we set aside the conviction and sentence 
and send back the case for trial before the 
Court of Session at Fatehgarh. 

Record returned. 


madras high court. 

Criminal Revision Case No. 754 op 1912. 
Case Referred No. 103 op 1912. 
December 18, 1912. 

Present-. —Sir Ralph Benson, Kt., Judge, 

In re BHAGAYATTY PERUMAL PILLAT 

—Accused. 

Penal CodeUct XLV o} 1860), 467, m^Forgery 

of document--torgercr of document charged under s. ^67 

^ohether can he charged under s. 471—Proof of forgery. 

The fact that a person charged with an offence 
under section 471, Indian Penal Code, is himself the 
orgeicr of the document is no reason why he should 
not he charged under section 471, Penal Code 
especially when he cannot be charged under sec- 
tion 4Q7, 1 enal Code, owing to the latter offence 

the Courr” beyond the jurisdiotion of 

to establish 

the offence under section 471, Penal Code, though 
it js not Itself the subject of a charge. ^ 

Case referred for the orders of the High 

Court under section 432 of the Criminal 

Procedure Code, by the Chief Presidency 

Magistrate Bgraore, Madras in his letter, 

, 1912 in 0. 0. No. 28036 

of 1912. 


ORDER.—Charges of offences punishable 
under sections 471. 420 and 511, Indian Penal 
Code, should be framed against the accused 
as the evidence indicates that those offences 
were committed in Madras. The fact that 
the person charged with an offence under 
seolion 471, Indian Penal Code, was himself 
the mrgerer of the document is no reason why 
he should not be charged under section 471, 
Indian Penal Code, especially when, as in 
this case, he cannot be charged under section 

467 owing to the latter offence having been 

corarnitted beyond the jurisdiction of the 

Court The forgery must, of coarse, be 

proved ID order to establish the offence under 

section 471 though it is not itself the sub- 
lect of a charge. 




, • A a ^ - xKK/ui xravau* 

core to British India is governed by Heenla* 
tion I of 1906 of His Highness theuZ^l 

Jr 22nd August 1906 

published in the Travancore Government 
Gazette of the 28th idem. 
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AbLA.HABAD HIGH COURT. 
Oriuimal Rbvisios Petition No. 732 op 1912. 

October 4, 1912. 

Present: —Mr. Jastice Rafiqae. 

QIQA —Applicant 
versus 

MUHAMMAD AMIN-Opposite Partt 

Workmen's Breach of Contract Act (XUI of 
^ippUcuhilit]/ of—Loan advanced to loorkmnn not jor 

^°The*loa^s^that can be recovorea under Act XIII 
of 1859 are the loans which aro advanced by cm- 
uloyers to their ■vvorknion f^r doinp; spocilic work. 
Where a loan was advanced to a workman not foi do- 
pavtioulRP wck and tUo n-oik n-hiclj he wa 
doinir ftttho time that he took the loan had been 
finished and nothing of it remained lo be done: 

Held, that Act XIII of 1859 did not apply. 

Criminal revision from an order of the 

Sessions Judge of Oawnpore. 

Mr. Satya Ohandra Mukerji for Mr. L. A. 

Howard^ for the Applicant. 

Messrs. B. Malcomson, Assistant Govern¬ 
ment Advocate, for the Crov^. 

Mr. IT. S'. Porter, for the Opposite Party. 

JUDGMENT.—This is an application in 
revision by one Giga. praying that the order 
of the learned Cantonment Magistrate dated 

the 23rd of July 191-^ be ft aside. U 
appears that Giga bad employed Muhammad 
Amin, the opposite party, to work at the 
shop of the former. Muhammad Amin took 
a loan from the applicant for which he pve 
an agreement. Before the loan had been 
paide off, Muhammad Amm left the service 
of Giga. The latter 61ed a complaint under 
Act XlII of 1859, in the Court of the 
Cantonment Magistrate, for the f covery of 
the loan or for an order directing Muhammad 
Amin to return to work. The learned 
Magistrate referred the matter to arbitration. 
The majority of the arbitrators filed an 
award decreeing Rs. 51-4.0, to ^iga, the 
applicant. That sum, I nnderstand. has 
been paid. It is contended for the applicant 
that the learned Magistrate had 
tion to delegate his powers under Act XIU 
of 1859, to arbitrators. I find that the 
obiection taken by the applicant need not 
bo considered as his application must fail 
on another ground. The loans that can be 
recovered under Act XIII of 1859, are the 
loans which are advanced by employers to 
their workmen for doing specific work. In 
. the present case, it is admitted that the 
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money advanced to Muhammad Amin was 
not advanced for doing any particular work. 
Whatever work he was doing at the time 
that he took the loan had been finished and 
notliing of it remained to be done. Under 
these circumstances the applicant’s petition 
to the learned Magistrate could not be 
entertained, vide In the matter of Anusoori 
Sanyasi (1). The application fails and is 

rejected. 

Application rejected. 

(l) 2S M. 37 (P. n.)i 2 Cr. L. J. 14T 


ALLAHABAD HIGH COURT. 
Criminal Revision Pbutio.v No. 374 of 1912. 

July 18. 1912. 

Present:—Siv George Knox, Kr., Judge. 
LALTA PROSAD— Applicant 

versus 

EMPEROR— Opposite Party 

Criim'n'd Procedure Cole {Act V of 1893), s. 195(c)— 
Sanction to proACCiUe lor fnrgenj — Ojfenc.s committed 
prior to (L)rothtcnV>n of document in Court—No sanction 
rojuirvd. 

Courts are prohibited from talcing cogaizance of an 
offence described in section 463 of the Penal Code 
when such offence has been committod by a party to 
auv procoodiug in any Court in respect to a document 
produced or given iu evidence in any such proceed¬ 
ing. But if the offoucc was committed piior to its 
production in Court, prosecution for such offence re¬ 
quires no sanction. 

Section 195 of the Criminal Procedure Code does 
not remove from the cognizance of Criminal Courts 
an offence described in section 463 of the Penal Code, 
when such an offence has Ijoru committed by an 
ordinary individual. 

Application for i-evision against the Dist¬ 
rict Magistrate of Bareilly. 

Mr. Qulzari L'll (with him Mr, Alston), 
for the Applicant. 

Mr. R. Malconison, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—A forgery is alleged to 
have been committed with reference to a deed 
of sale. From the deed it would appear that 
if a forgery was committed, it was committed 
on or about the 8th of September 1911. At 
that time, no proceedings were pending with 
reference to this particular document. The 
District Magistrate of Bareilly has, by an 
order, dated the 16th of February 1912, 
directed the prosecution of Lalta Prasad for 
forgery and has made the case over to one 
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Me. Karar Hassaio, far heariog-. Aq objac- 
tioQ is raised ta this order based ap)a sec* 
tioa 195, clause tc) of the Code of Criminal 
Procedure. 

It is true that the Magistrate has not 
stated under what section he has directed 
the prosecution, but a prosecution for forgery 
would ordinarily run under section 463 of 
the Indian Penal Code. As I read section 
195, clause (c), Courts are prohibited from 
taking cognizance of an offence described 
in section 463 when such offence has been 
committed by a party to any proceeding 
in any Court in respect to a document 
produced or giren in evidence in any 
such proceeding. The section does not 
remove from the cogni/.anoe of Criminal 
Courts an offence described in section 463 
when such an offence has been committed 
by an ordinary individual. Suppose, for 
instance, this very document had never been 
put into the Civil Court and suppose further 
that it is a forgery—is the person who 
forged it to be free from all prosecution? [ 
do not by this mean to say that I have any 

reason for saying this document is a forged 
document. I know nothing about it. As 
long as the prosecution is conBaed to 
offences connected with this document com- 
muted prior to its production in Court 
8uch_ prosecution is within the law and 
requires no sanction. Sanction is required 
for offences committed by a party to a pro* 
ceeding m any Court in respect to a docu¬ 
ment produced or given in evidence in such 
proceeding. 

I find no reason for interfering and dismiss 
the application. 

Application dismissed. 
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Tho general presumption of law is that a man is 
taken to intend the ordinary and natural consequenoes 
of lus acts; if a drunken man relies on his drunken, 
ness as absolving him from a crime, he must show 

taken, that he was incapable of forming the intention 

necessary to constitute the offence charged against 

The effect of the omission to make any expiess 
provision m section 86 of tlie Penal Code, regaling 
drnto be attributed to a voluntary 

'''' is an offence when 

intent, is that the 
question of intention is left to be dealt with on the 

general principles of law, which are the same both in 
India and in England. 

accused person at the time 
be^^ committed the act charged as an offence may 
be and should be taken into consideration on the 
question whether he did the act with the intention 
necessary to constitute the offence charged. The 
aw does not require that the intention, which would 
be ascribed to a sober man in connection with an 

Section 86 of the Penal Code gives the drunken 
man the k.iowledge of the sober man when judging of 

i^t doi; r.^"' same intln“fon 

hart“the “ 

hand. He called out to B. that if B. did nob give 
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Per ffartnoll, J.-—To form an intention, a man must 
neoeasarily hare the roquisito knowlodgo to do so; 
bat, if he haa certain knowledge, he rauafc, to form 
an intention, go a step further than having such 
knowledge. 

Per Young, J .—In most cases, intention has to be 
inferred from the Jiaturo of the acts done and from 
all tho circumstances of tho case. If a drunkard by 
reason of hia drunkenness does not know the naturo 
of his act, be cannot bo presumed to linve intended 
the consequences of that act. Therefore, in oases 
where an act is not an offenoo at all unless it is done 
intentionally, drunkenness is an excuse. 

A drunkard is often fully conscious of what ho is 
doing and what are the natural consequences of his 
acts. If ho faits to prove that owing to Ins intoxica¬ 
tion, he bad not the same knowledgo in rolatiou to the 
offence as he would have had if sober, thou section 
86 will not apply at all and an intention will be pre¬ 
sumed or not just as it would be in the case of a sober 
man. 

Criminal appeal against the conviction 
and order of the senior Magistrate, Akyab 
senteDcing the appellant to seven years' trans¬ 
portation . 

JUDGMENT. 

Pox, 0. J.—The facta to be dealt with 
are as follows :—The accused from some¬ 
where ontside the complainant’s house called 
out to him by name “Tha Ban.” The com¬ 
plainant did not answer. The accused then 
indulged in abusive language, took off a vest 
be was wearing, and went up into the 
complainant’s house having a dak iu one 
hand. He called oat "Rich man, will yon 
give me money or not? If you do not 
give me money, I will cat you and your 
wife.” The door of the inner room, in 
which the complainant, his wife and 
daughter were, was closed against him. 
He kicked at it and slashed at it with his 
dah. He threatened with the dah two 
relatives of bis who were paying a visit 
at the house, and told them not to leave 
it. He then went downstairs to another 
door, using words of bravado, and called 
to a man, Sein Tin, to come up on the 
honse. He slashed and kicked at the second 
door, and on it opening be fell down. The 
complainant, bis wife and daughter, bad 
fled throagh the back part of the house. 
The complainant ran to the headman’s 
house to report. The headman sounded his 
gong and a large number of villagers 
assembled. Prom the headman’s honse, the 
aoensed conld be heard stamping about 
and using abuse iu the complainant’s house. 
'V^ben, however^ tb^ yillsgers approached 


it, the accused ran away, leaving his dah 
and vest in the honse. He was fouud in 
his father’s bouse either asleep or so 
drowsy that he had to ba roused. In the 
headman’s opinion, he was drunk. He 
apparently oiuld not get up withont assist¬ 
ance, and when up, he vomited. He had 
to be suppoited to the headman’s house 
and there again he vomited. He did not 
answer questions or even speak on that 
night. Prom inquiries, the headman ascer¬ 
tained that he had been drinking toddy. 
The accused was charged with having at¬ 
tempted to commit robbery armed with 
a deadly weapon. The accused’s defence 
was that he was drunk and did not know 
what he did on the evening m question. 
He was convicted and sentenced to seven 
years’ transportation in lieu of seven years* 
imprisonment which is the minimam punish¬ 
ment under section 398 of the Indian Penal 
Code. The accused appeals on the ground 
that he was drunk at the time, and did 
not know what happened, and, therefore, 
ould not have committed an offence or 
should not be punished for what he may 
have done. 

The case affords an opportunity for re- 
considering the question of how far the 
drunkenness of an accused can ba taken 
into consideration in connection with the 
offence charged against him. The provisions 
of the Penal Code bearing on tlie matter 
are as follows: — 

85. Nothing is an offence which is 
done by a person who, at the time of doing 
it, is, by reason of intoxioation, incapable 
of knowing the nature of the act, or that 
he is doing what is either wrong or con¬ 
trary to law: provided that the thing which 
intoxicated him was administered to him, 
without hii knowledge or against his will. 

86. In oases where an act done is not an 
offence unless done with a particular know¬ 
ledge or intent, a person who does the act 
in a state of intoxication shall be liable to 
ba dealt with as if he had the same know¬ 
ledge as he would have had if he had not 
been intoxicated, nnless the thing which 
intoxicated him was administered to him 
without his knowledge or against his will. 

These sections are in the Chapter of the 
Code dealing with “General Exceptions,** 
and according to sdotion 1Q5 of the Evidenoe 


802 


INDIAN OASES, 


[1918 


NQA TUN BAW V. EMPEROR. 

Act, I of 1872, the burden of proving 
the existence of circumstances bringing a 
case within any of the exceptions lies on 
the accused, the Court being bound in 
the first instance to presume the absence 
of such circumstances. Section 85 protects 
an accused who can substantiate that when 
he committed the act, charged against him, 
he was in such a state of intoxication, in 
consequence of something administered to 
him without his knowledge or against his 
will, that he was incapable of knowing the 
nature of his act, or that he was doing 
what was either wrong or contrary to law. 
Further, if an accused can show that he 
was intoxicated at the time he committed 
the act and that the thing which intoxicated 
him was administered to him without hia 
knowledge or against his will, he is not 
liable under section S6 to be dealt with 
as if he had the same knowledge as he 
would have had if he had not been in¬ 
toxicated. The case of the man made 
drunk by another or others without his 
knowledge or against his will is not free 
from di6Sculty, but such a case rarely 
occurs. Oases of meu who have made 
themselves drunk occur very frequently, 
and the application of section 85 of the 
Indian Penal Code to such cases very often 
presents very great difficulty. 

Analysing the section, the opening words 
of it. In cases where an act done is not 
an offence unless done with a particular 
knowledge or intent,” govern the whole 
section. On first thought, they may appear 
to limit the application of the section to a 
small number of cases, for usually most 
acts charged as offences speak for themselves, 
and the idea of there not being offences at 
all unless done with a particular knowledge 
or intent scarcely strikes the mind. The 
Penal Code does not require any particular 
knowledge or intent to be shown in connec¬ 
tion with some acts in order to constitute 
them offences, but in the majority of 
offences, it requires that acts in order to 
constitute offences must have been done with 
some specified knowledge or intent. This 
is BO even in some of the most obvious 
of cases; for instance, if a stranger puts 
his hand into my pocket, takes my money 
from it and runs away with it, in order 
to constitute his act of taking my money 
■without my consent an offence, the Penal 


Code requires that he must have done it 
with the intention of causing wrongfnl 
gain to himself or wrongfnl loss to me. Al¬ 
though one or both of such intentions 
is, in ordinarily occuring cases of the 
description, almost inseparable from the 
act, still by drawing on the imagination 
one might conceive a case in which a 
stranger might take my money from my 
pocket without the specified intention, and 
in such case he would not commit the 
offence of theft. All puzzling over the 
opening words of the section, and the 
applicability of it to any particular case, 
may be avoided by reading them by the 
light of the marginal note, viz .^—“Offence 
requiring a particular intent or knowledge 
committed by one who is intoxicated.” 
This shows that the section was intended 
to apply to all cases in which the law 
requires acts to have been done with a parti¬ 
cular (which I take to be synonymous with 
“specified”) knowledge or intent in order 
to constitute them offences. It may next 
be noted that this section does not refer 
to any degree of intoxication, as section 85 
does. The man who has by his own act 
made himself so drunk as to be incapable 
of knowing what he is doing, or whether 
he is doing what is wrong or contrary to 
law, is left in the same position as the 
man who has made himself only slightly 
intoxicated. That position is that he is 
liable to be dealt with as if be had the 
same knowledge as he would have had if 
he had not been intoxicated. This I take 
to mean that whatever knowledge yon 
would have attributed to the accused, if 
he had been sober, you must attribute to 
him although yon may be of opinion that 
he was drunk, when he did the act 
charged as an offence. The section, how¬ 
ever, does nob say that the man who has 
made himself drunk shall be liable to be 
dealt with as if he had the same intent 
as he would or must have had if he had 
been sober. This is omitted although the 
opening words of the section profess to 
deal with cases in which an act done 
IS not an offence unless it was done 
with a particular intent as well as with 
cases in which an act done is not an 
offence unless done with a particular know¬ 
ledge. No express provision is made as to 
hgw the question of the inteqtiQu of it 
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person doinff an act., which if done with 
a particular intent is an offence, is to be 
dealt with, and hence arises a serious 
difficulty which is left to Judges or inter¬ 
preters of the law to solve It cannot be 
supposed that the omission by the Legislature 
to provide an express provision for the case 
of intent was accidental. 

The question then is—how is the inten¬ 
tion of a person who has made himself 
drunk, and in that state has done some¬ 
thing which, if done by a sober man, 
would be an offence by reason of intent 
being imputed to him, to be dealt with? In 
Grown V. T'ha Sin (1), Mr. Mayne’s views, 
on section 86 expressed in paragraph 201 
of his Criminal Law of India were adopted 
as a correct exposition of the effect of the 
section. Amongst his remarks, he says 
that there seems no reason to suppose 
that the framers of the Code proposed to 
introduce a different rule from that of the 
Boglish law,’* and **aa the drunkard is 
assumed to have had the knowledge, he 
must necessarily be assumed to have bad 
the intention, since, assuming the know¬ 
ledge, the law will allow no other explana¬ 
tion of the act to be given.” The learned 
commentator, no doubt, quali6ed this state¬ 
ment to a certain extent, but in the light 
of a recent decision in the Court of Cri¬ 
minal Appeal in England as to the English 
law on the subject, it may be questioned 
whether his statement of the law was quite 
accurate, and whether the above last 
quoted extract was not too broad a state¬ 
ment. In Rex. V. Meade (2), in the 
Court of Criminal Appeal in England 
Parling, J., who delivered the judgment 
of the Court, said:—“Originally the law 
was that an insane person was not liable 
to the same consequences and ought not 
to be judged by the same standard as a sane 
one, yet, if he was suffering from dementia 
afeciata^ that is, a temporary insanily caused 
by the accused’s own voluntary act in 
getting drunk, then drunkenness was no 
excuse for the crime. . The law 

stood thns for many years, and, as far as 
we know, the point wan first decided in a 
contrary sense in Rex v. Qrindlay (3). Since 

(1) 1 L. B. B. 216. 

(2) (1909) 1 K. B. 895; 78 L. J. K. B. 470: 73 J. 
F. 239; 58 S. J. 876; 25 T. L. R. 359. 

(8) (1819) 1 Bug. op Oriipes (6th Edn.) 144. 


then, there have been many decisions in 
which Judges have attempted to express 
the doctrine that where intent is of the 
esseuoe of a crime with which a person is 
charged, that intent may be disproved by 
sh'iwing that at the time of the commis¬ 
sion of the act charged, the prisoner was 
in a state of drunkenness, in which state 
he was incapable of forming the intent.” 
The charge against the prisoner in the 
case was of murder, in which intent is of 
the essence of the offence. He gave the 
decision of the Court in the following 
words:— ‘V^e desire to state the rule in 
the following terms. A man is taken to 
intend the natural consequences of his acts, 
This presumption may be rebutted—(1) iu 
the case of a sober man, in many ways: 
(2) it may also be rebutted in the case 
of a man who is drunk, by showing his 
mind to have been so affected by the 
drink he had taken that he was incapable 
of knowing that what he was doing was 
dangerous, i.e., likely to inflict serious in¬ 
jury. If this be proved, the presumption 
that he intended to do bodily harm is 
rebutted.” The learned editors of the 7th 
Edition of Russell on Crimes state that 
there is no reported decision in England 
on the question whether drunkenness can 
be considered as negativing the animus 
fur.indi in larceny. They go on to remark 
that “The English rule as to the effect of 
drunkenness on criminal responsibility 
seems to have been correctly laid down i»i 
a recent New Zealand case. Tbe indict¬ 
ment contained two counts: (1) for steal¬ 
ing tobacco and cigarettes in a store; (2) 
for breaking into the store with intent to 
steal. Tbe defence was that the defendant 
was so drunk as nob to be responsible. 
Cooper, J., charged the Jury as follows: 
‘if a mao chooses to get drunk, it is his 
own voluntary act In cases, however, 
where iotentiou is the main ingredient in 
an offence, drunkenness m^y, under certain 
circumstances, amount to a aufficient defence. 

In the first count, alleging an actual theft, 
you must be satisfied that the prisoner, if 
he took the cigarettes, did so with a 
fraudulent intent; and in tbe second count, 
the intent is tbe sole ingredienr. of tbe 
alleged offence The offence would nob be 
complete under the second count unless 
the store was broken into by the prison^? 
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with intent to commit an offence. If that 
existed, it does not matter whether the 
prisoner was drunk or sober, for a criminal 
intent may exist in the mind of an in¬ 
toxicated person, and if so, bis drunken¬ 
ness is no excuse. But if the drunkenness 
is such as to take away from his act all 
criminal intent, then his act is not criminal. 
If the prisoner blundered into the store 
through a drunken mistake, and under 
such circumstances as to indicate inability 
to form a definite purpose, and especially 
to form tbe purpose of committing a 
larceny, then he ought to be acquitted. 
If, on the other hand, he was not so in¬ 
toxicated as to be unable to form such 
purpose, and knew what he was about, 
then his partial intoxication will not 
excuse him.” (Hussell on Crimes 7th 
Edition, Volume I, page 89). The circum¬ 
stances were apparently somewhat similar 
to those in the case of J. M. v. King^ 
Emperor (4), The result of the New 
Zealand case was that the Jury found that 
the prisoner had blundered into the store 
under a drunken mistake, and without any 
intention to commit an offence, but that 
while in the store he appropriated the 
cigarettes, and knew then and there that he 
was taking the cigarettes of another person. 
On these findings, a verdict of guilty of 
larceny was directed. 

The words which the eminent exponent 
of the Criminal Law, Sir James Pifz 
James Stephen, used in charging the Jury 
in Beg. v. Doherty (5) (charged with murder) 
deserve attention. He said:—“The general 
rule as to intention is that a man intends 
tbe natural c nsequences of his act. As 
a rule, the use of a knife to stab or of a 
pistol to shoot shows an intention to do 
grievous bodily harm, but this is not a neces¬ 
sary inference. In drawing it, you should 
consider for one thing the question whether 
the prisoner is drunk or sober. It is 
almost trivial for me to observe that a man 
is not excused from crime by reason of 
drunkenness. If it were so, you might as 
well at once shut up the Criminal Courts, 
because drink is the occasion of a large 
proportion of the crime which is committed: 

but although you cannot take drunkenness 

(4) (1910) T7. B. R, 17; 8 Ind. Cas. 469; 11 Cr. L. J 
659. 

(5) (1887) 16 Cox 0. C. 306. 


as any excuse for crime, yet when the 
crime is such that the intention of the 
party committing it is one of its con¬ 
stituent elements, you may look at the fact 
that a man was in drink in considering 
whether he formed the intention necessary 
to constitute the crime. If a sober man 
takes a pistol or a knife, and strikes or 
shoots at some one else, the inference is that 
be intended to strike or shoot him with 
the object of doing him grievous bodily 
barm. If, however, a man acting in that 
way was drunk, you have to consider the 
effect of drunkenness on his intention. 
In such cases, a distinction of vital im¬ 
portance occurs to which it is necessary 
to point. A drunken man may form an 
intention to kill another, or to do grievous 
bodily harm to him, or he may not: but 
if he did form that intention, although 'a 
drunken intention, he is just as much guilty 
of murder as if he had been sober. . . 

Tf you conclude that Doherty took the 
life of Graham by a pistol shot, fired at 
him with intent to do grievous bodily 
barm, he would be guilty of murder even 
though he were drunk, but if his drunken¬ 
ness prevented his forming such an inten¬ 
tion, he would be guilty of manslaughter, 
and not murder, though such an act in a 
sober way would prove an intention to da 
grievous bodily harm.” 

It may be gathered from the above oases 
that from the year 1819, the English law has 
been that the drunkenness of an accused 
person at the time be committed the act 
charged as an offence may be, and should be 
taken into consideration on the question 
whether he did the act with the intention 
necessary to constitute the offence charged, 
and that law does not require that the 
intention, which would be ascribed to a sober 
man in connection with an act, must neces¬ 
sarily be ascribed to a diunken man who 
does the same act. The English Law, as 
stated in the abovo extracts, appears eminent¬ 
ly reasonable; it does not involve blind 
adherence to any rule of law, it recognises 
that there are degrees of intoxication, and 
that a drunken man may have the capacity 
for forming the intention necessary to 
constitute an act an offence. A voluntary 
drunkard, like every other person, is in the 
first instance presumed to have intended the' 
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natural oonseqnenoea of hts aob, bat this 
presuEQptioQ may be rebatted by hU show¬ 
ing that at the time he did the aot his mind 
was 80 affected by the drink he had taken 
that he was incapable forming the inten¬ 
tion requisite for making his act the offence 
charged against him. The result of each 
law is that the qaesbion of intention mast be 
determined in each individual case according 
to the acbaal facts proved in the case accord¬ 
ing to the principles laid down. The Indian 
Law has, in section 86 of the Fecal Code, 
made an express provision regarding the 
knowledge which should be imputed to a 
voluntary drunkard committing an act which 
is an offence when done with a particular 
knowledge or intent. The effect of the 
omission to make any express provision 
regarding the intention which is to be attri> 
bated to such a man doing such an act 
appears to me to be that the question of 
intention is left to be dealt with on the 
general principles of law and the general 
principles of Indian Law on the matter 
do not appear to me to differ the 

general principles of the Koglish Law as 
stated in the judgment and saannings up I 
have quoted from. 

The rule that a man is taken to intend the 
natural consequences of his act is, as indicat¬ 
ed by Mr. Justice Darling, a presumption 
which may be rebutted by the sober mao, 
and also by the drunken man: if the latter 
relies on his drunkenness as absolving him 
from the crime, be must show that his mind 
was so affected by the drink he had taken 
that be was incapable of formiug the inten¬ 
tion necessary to constitute the offence 
charged against him. In the case before us, 
the accased was charged with attempt at 
extortion amounting to robbery on the facts 
that he called out to the complaiaant:^* Rich 
mao, will you give me money or not? If 
you do not give me money, I will cub you 
and your wile” and that be behaved in a 
violent manner, using his dah and acting in 
such a manner as to lead the complainant 
and bis wife to believe that he would carry 
out his threat if be could get at them and 
they did not accede to his demand. Extor¬ 
tion is thus defined in section 883 of the 
Code:—Whoever intentionally pats any 
person in fear of any injury to that person 
or to any other, and thereby dishonestly 
{ndaoes the person so put in fear to deliver to 


any person any property or valuable security, 
or anything signed or sealed which may be 
converted into a valuable security, commits 
extortion.* *' A. person does a thing dis¬ 
honestly when he does it with the intention 
of oausing wrongful gain to one person or 
wrongful loss to another person. Extortion 
amounts to robbsry only when the offender 
at the lime of committing the extortion is in 
the presence of the person put in fear, and 
commits the extortion by putting that person 
in fear of instant death, of instant hurt, or 
of instant wrongful restraint. The offender 
is said to be present if ha is sufficiently 
near to put the other person in fear of 
instant death, of instant hurt, or of instant 
wrongful restraint. Judging from the state 
he was found in at his father’s house not 
long after his behaviour at the complainant’s 
house, it is probable that he was intoxicated 
when at the latter’s house, but it appears to 
me impossible to believe that he was at 
that time intoxicated to such a degree that 
he did not know what he was doing, or that 
he did nob intentionally use the words he 
did and behave in the manner he did, or 
that by using the words and indulging in the 
conduct, he did not intend thereby to cause 
wrongful loss to Tba Ban and wrongful gain 
to himself, by putting Tha Ban in fear of 
injury to himself and his wife and thereby 
inducing Tha Ban to give him money. It is 
a case of a drunken man who was not so 
drunk, as to be incapable of forming in his 
mind the dishonest inteotion necessary to 
constitute the offeuoe of extortion in case his 
demands had been acceded to. There may, 
however, be reasonable doubt as to whether 
the conditions necessary to constitute the 
offence of an attempt at robbery were fulfilled 
in the case, in view of the fact that Tha Ban 
and his wife were, at the time the accused 
uttered his threat to them, inside a room 
the door of which could be and was as a fact 
closed against him so that he could not get 
at them. I think the accased should have 
the benefit of this doubt. Section 3B7, which 
provides punishment for patting a person 
in fear of death or of grievons hurt (not 
necessarily instant), appears to me to be the 
section most nearly applicable to the accus¬ 
ed’s words and acts and the oircumstances 
under which they were uttered and done 
I would alter the conviction to one under 
that seotlon, and setting aside the Magis^ 
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trate’a conviction and sentence would sentenca 
the accused under section 387 of the Indian 
Penal Code to rigorous imprisoment for one 
year. 

Hartnoll, J. — I have had the opportunity 
of reading the judgment of the learned Chief 
Judge, and as he has set out the facts of this 
case, it is unnecessary to set them out again. 
One of the main questions for consideration 
is whether appellant is entitled to be acquitted 
on the ground that he was drunk and did not 
know what be was doing. Section 86 of the 
Indian Penal Code is the one that has to 
be construed in dealing with his plea, and 
having regard to its terms and to the rule 
of English Law as to how far drunkenness 
is an excuse for crime, it seems to me that 
there can be no doubt that the words **or 
intent’'^were deliberately omitted after the 
words as if he had the same knowledge” 
and the inference is that as there is no reason 
why the Indian Law should differ from the 
English Law in this connection, it was 
inlended that the same rule should be ap¬ 
plied here as in England. The English rule 
has been clearly set out in the judgment of 
the learned Chief Judge. It may be said that 
knowledge and intention are so intimately 
connected that, if the law gives a drunkeu 
man the same knowledge as a sober one in 
judging his actions, it follows as a matter of 
course that he must be given the same 
intention for a man’s intention is only to be 
gathered from the workings of his mind, and 
it is the workings of his mind that must give 
him bis powers of reasoning from which 
flows knowledge; but I do not think that this 
IS necessarily so. To form an intention, a 
man must necessarily have the requisite 
knowledge to do so; but, if he has certain 
knowledge, he must, to form an intention, 
go a setp further than having such know- 
ledge—in other words, he must, on the 
knowledge ho has, form the intention to do a 
certain act; and I think that that is what 
section 86 aims at. It gives the drunken 
man the knowledge of the sober one when 
judging of bis actions but does not give him 
the same intention; it does not render him 
liable 10 bf dealt with as if he had the same 
intent for it expressly omits to say so As 
It stands amongst the general exceptions, 

1 think that it was enacted so as to form a 
general exception in the case of a m lu who 

baa made himself voluntarily drunk to the 


ordinary presumption of lavr that is drawn 
when deciding whether a certain intention 
should be held to exist or not, where the 
intention is of the essence of the offence. 
That general presumption of law is that a 
man is taken to intend the ordinary and 
natural consequences of his acts and it is that 
presumption that a man who pleads drunken- 
ness is allowed to rebut, and, moreover, if he 
pleads that through drunkenness he could 
not have bad the intention imputed to him, 
the burden of proof lies strictly on him to 
show that the ordinary presumption should 
not be drawn. This is laid down by section 
105 of the Evidence Act, The concluding 
words of that section enact that the Oonrfe 
shall presume the absence of circumstances 
bringing the case within the general excep¬ 
tion and, in ray opinion, it cannot he too 
strongly laid down, that, where a plea of 
being incapable to form an intention throngh 
drunkenness is urged, very strict proof sbonld 
be insisted on, for men who have made 
themselves drunk should not be lightly 
excused the consequences of their acts, I, 
therefore, agree with the learned Chief 
Judge in the exposition of the law at which 
he has arrived, namely, in dealing with a 
man who raises the plea now urged in the 
first instance, the ordinary presumption of 
law applies. He must be taken to intend 
the natural consequences of his acts; but this 
presumption may be rebutted by showing 
his mind to have been so affected by the 
drink he had taken that he was incapable of 
forming the intention necessary to constitute 
the offence charged against him. 

Applying this rule to the present case, I 
can see no reason to differ from the con¬ 
clusion arrived at, and the order proposed to 
be passed, by the learned Chief Judge. 

Robinson, J.—1 have had the advantage of 
reading the judgment of the learned Chief 
Judge and in that I concur. 

The question is what is the effect of 
section 86 of the Indian Penal Code and I 
will briefly state my view of the object with 
which that section was enacted and as to 
how far it excuses certain criminal acts and 
to what extent it relieves the doer of 
responsibility. Section 85 does not apply^ 

I think, to a case of voluntary drunkenness 
at all. Voluntary drunkenness may result 
in such a deceased state as to amount to 
insanity and whet) this is the case, seotioil 
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84 would apply. We are not, however, in 
this case oonoerned with that matter. The 
qnestioD here is in respect of a temporary 
oondittoQ of drankenneas and with the 
question as to what was the intention 
with which the man aotei when he did the 
acts which form the basis of the chargre. 

Section 86 was, 1 oonaider, enacted to 
provide against a particular intention being 
imputed to a drunken man as a matter of 
course, because such an intent could and 
would rightly be imputed to a sober man. 
It was, in my opinion, enacted to include in 
our Code the rule prevailing in English Law. 
The opening words of the section are nob 
perhaps happily chosen but there can be no 
doubt that the section is intended to apply 
to those cases in which before a particular 
offence can be held to have been committed, 
a particular knowledge or intent must be 
established. Where the act is done by a 
person in a state of intoxication, he is liable 
to be dealt with as if he had the same 
knowledge as be would have bad if bad not 
been intoxicated. So where a particular 
knowledge only is essential to constitute the 
offence and a sober man mast also be held 
to have bad that knowledge, the intoxicated 
man can also be held to have had that 
knowledge. 

Bat the Legislature in enacting this is 
careful not to say that be is liable to be 
dealt with as if be had the same intent and 
that althongh the intent is mentioned in the 
earlier part of the section. That this was 
intentionally done, there can be no doubt and 
the result is that if a particular intent is a 
necessary ingredient in the offence it must be 
found to be present. When the defence is that 
owing to intoxication, the accused had not 
the necessary intent when he did the act, be 
must prove the intoxication and that it was of 
such a character that section 86 would apply; 
otherwise the law requires the absence of 
this exception to be presumed. It must be 
noted further that the wording of the section 
is that he is “liable to be dealt with” as 
if he had the same knowledge as a sober 
man. This wording was, I consider, specially 
chosen. There are many cases in which if 
a certain knowledge must have been present 
to a sober man, a certain intent must, as a 
Matter of coarse, be held to have existed. 
J£ a man puts a pistol to another’s bead and 
blov 7 s his brains oat, be mast be held to have 


known that he was likely to cause his death, 
and as the necessary coneequenca of firing off 
the pistol is to cause death, he must also 
further be held to have intended to cause 
death. If he had the knowledge merely, he 
would be guilty of culpable homicide not 
amounting t3 murder bat if he has the 
intent to cause death, the offence is one 
amounting to murder. If then section 86 
had said the same knowledge was to be 
imputed to the drunken man as to the 
sober one, the effect would have been that 
the same intent would be held in such cases 
to have existed as a necessary conseqnence. 
This was not, however, contemplated and 
the word “liable to be dealt with” are 
employed. Thus if a drunken man did these 
acts, he is liable to be dealt with as if he 
had the same knowledge as a sober man, that 
is, he is liable to be convicted of culpable 
homicide not amounting to murder but if he 
can show that he was so drunk that he was 
incapable of forming the intent to cause 
death or that he did not so intend, the intention 
should not be imputed to him. The state of 
drunkenQfss, in which he was, must be 
weighed; his conduct, both acts and words, 
his probable motive and all the surrounding 
facts must be considered. 

It must not be forgotten that drunken men 
can form intentions and act so as to carry 
them out but what the particular intent was 
must bef<)und and in deciding what it was, 
the fact of his being drunk can ba considered 
in the same way as any other facts. Section 
86 embodies, in my opinion, the law as laid 
down in Rcq. v, DoheHy (5) and Rsx v. 
Meaie (2). In the present case, I agree that 
the facta are as set out in the judgment of 
the learned Chief Judge—the man may have 
been very drunk and very shortly after the 
offence was committed was almost nneon- 
scions and practically incapable. I cannot 
hold that he was in such a condition at the 
time he did the acts that he was incapable of 
realizing what he was doing or of forming 
any intention. His conduct was sustained; 
his words and acts evidenced a deliberate 
intent, he did not attack his own relatives 
and he followed the complainant and his wife 
forcing his way through two shat doors. 
At the same time, I think his state was such 
that he may bs given the benefit of the 
doubt and for the reasons given by the 
learned Chief Judge, I concur in holding that 
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section 3S7 is the proper section under which 
he should be convicted. 1 also a^ree in the 
sentence proposed. 

Parlett, J. —The first point for considera¬ 
tion is what is the correct application of 
section 86 of the Indian Penal Code to 
this case. That section must not be inter¬ 
preted as if it were to the effect that a person 
voluntarily drunk must be presumed to have 
bad the knowledge of a sane and sober man. 
It makes no mention of any presumption to 
be drawn, bub says that he shall be liable 

to be dealt with as if, when he did the act 

he had the same knowledge as he would 
have had if he had been sober. I think it 

desirable to pay close attention to the exact 

wording of section 86 because it doe.s nob 
appear to me to be in accordance with the 
English Law as laid down in the recent case 
of Rex V. Meade (2). The rule is there stated 
that the presumption that a mao intends the 
natural consequences of his acts may be 
rebutted in the case of a man who is drunk 
by showing his mind to have been so affected 
by the drink he had taken that he was 
incapable of knowing that what he was doing 

was dangerous, t.e., likely to inflict serious 

injury. Assuming that the learned Judges 
were referring to esses of voluntary drunken- 
ness, It appears to me that section 86 of the 
Indian Penal Code expressly forbids the 
apphcat.on of saoh a rule in India, and 
lays down that however a person’s knowledge 

% “.Tk ° have been 

‘he drink he has taken, he ia 
still liable to be dealt with as if, when he did 
the act, he J'sd the same knowledge as he 

himself would in fact have had if he had 

been sober What knowledge he would 
have had if sober, is a matter of fact 
and open to him to prove if he can 
Thna an untutored savage might prove that 
never having seen or heard of a fire-arm be- 

dov’-H* rr‘^’i'^ have been totally 

devoid of knowledge of its lethal properties 

Usually, however, it will be a matter of in. 

ference well nigh irresistible, as that any 

sane and sober person knows that to strike 

another in the face with the fist is likely to 

cause hurt. The knowledge which an aoens- 
ed would have had in his sober state beT„<^ 
determined it forms an important element ”n 
deeding what was his intention in do“g the 
aot. But It IS not the only one. His words 
and conduct as well as the other atteS 


circumstances must also be considered; and 
whereas his actual state of mind at time of 

doing the act under the influence of drink is 
expressly excluded from consideration by 
section 86 when his knowledge is in question, 

I think it may and should be taken into ac¬ 
count when deciding upon the intention with 
which his act is done, A strange man who 
unbidden invades a woman’s house may be 
assumed to know that he will annoy her; 
that knowledge will still be imputed to him 
if he is voluntarily drunk, but he may, if he 
can, prove that his intention in entering was 
merely to find a place to sleep off the fames * 
of liquor, and the fact of his being intoxi¬ 
cated may be taken into account in deciding 
the matter. 

In the present case, there is no saggestion 
that the accused, if sober, would not have 
known bith that bis acts and words would 
put the complainant and his wife in fear of 
injury, and also that if he obtained the .aoney 
he demanded, wrongful loss and wrongful 
gain wouli be caused, and he is, therefore, 
liable to be dealt with as if, when he did the 
acts and uttered the words, he knew that 
those results would follow. In the case of a 
sane and sober man, the only reasonable in¬ 
ference would be that he intended them to 
follow. The only circumstances I find which 
tend to weaken this inference are that he was 
distantly connected with complainant, that he 
actually stole nothing and tbac he was drank. 
The first is of little weight. As to the second, 
lie only wanted money and there is no reason 
to suppose there was any lying about where 
he could get it, while it is clear that as soon 
as the thugyi sounded his gong, accused bolt¬ 
ed to his father’s house and there composed 
himself to sleep. His conduct in that respect 
alone suffices to negative the plea which ap¬ 
parently he intended to set up that his mind was 
so obscured by drink that he was incapable of 
forming any intention at all. I find nothing 
to indicate that his intention was to cause 
any other than the natural and almost in¬ 
evitable results of his acts and words, and 
I, therefore, consider that the intention of 
causing them must be imputed to him. I 
agree that there may be a doabt as to • 
whether the offence of robbery by extortion 
was completed and oonenr in the proposed 
order and sentence. 

Tounq, J.—The criminal responsibility of a 
drunkard is dealt with in seotions 85 and 86. 
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of the Penal Code. The former seotion pro- 
videa that nothing is an offenoa which is 
done by a person who by reason of intoxioa- 
tioQ U incapable of knowing the natare of 
hia aot or that he is doing what is wrong 
or contrary to law provided that the thing 
which intoxicated him was administered to 
him withont his knowledge or consent. 
The latter that when an act done is not 
an offence unless done with any particular 
knowledge or intent, the voluntary drunkard 
is to be dealt with as if he had the same 
knowledge as he would have had if be 
had not been iotoxicated. The proviso to 
the former section shows, in my opinion, that 
if the thing which intoxicated him has been 
self-administered, or administered to him 
with his knowledge or consent, in other words, 
if he is a volantary drnnkard, then though 
by reason of his intoxication he is as a fact 
incapable of knowing the nature of his act 
or that it is wrong or contrary to law, such 
incapacity so arising will nob excuse him. 

Offences under the Code, viewed in con- 
nection with these two sections, would seem 
to fall into various classes. The first consists 
of those acts which in order to be offences 
are not declared to require any intention or 
any knowledge on the part of the agent, as 
for example the offence of kidnapping a person 
from British India or a minor from lawful 
guardianship, of committing rape or the 

committing of a public noisance. 

In such cases, a drunkard could not excuse 
himself by pleading that he did nob know 
or intend to do the act, for the Code declares 
the mere commission of the act to be an 
offence. In the second class of oases, the 
Code requires an acc to bo done knowingly 
or voluntarily in order to be an offence 
without specifying any particular knowledge 
as requisite: for example, to cause hurt is 
not an offence, unless it is caused voluntarily, 

Bection 321. i t • 

A man is said to cause an effect voluntari¬ 
ly when he causes it by means whereby 
he intended to cause it, or by means which 
at the time of employing those means he 
knew or had reason to believe to be likely 
to cause it. In my opinion, this vague 
unspecified knowledge follows from a know- 
ledge of the natare of the act. The agent 
cannot know the one without knowing the 
other; as Mr. Mayne says:— A man is 
yroporly Raid to bo ignorant of the nature 
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of his act when he is ignorant of the pro¬ 
perties and operation of the external agencies 
which he brings in to play. (Paragraph 
185 of his work on Criminal Law.) 

In such cises, also, therefore, igaorance 
due to voluntary druokennass is, f think, 
no excuse in law. 

In each of these cases, hovaver, the result 
will be different aud the drunkar i will bs 
excused if he can show that his habits have 
produced a fixed or even an intermittent 
state of unsouadness of mind of the requisite 
character, as for example, if a drunkard 
commits an offence in a state of delirium 
treimns. In such a case, seotion 84 will 
apply as stated by Mr. Mayne iu para, 200 
of his work. 

A third class of cases arises when an aot, 
to be an offence, has to be committed inten¬ 
tionally and the iotention is nob spscifiad as 
for example iu sections 2,^4, 225, 228 of the 
Code. 

In most cases, intention has to be inferred 
from the nature of the acts done and, from 
all the circumstances of the case and in my 
opinion, if a drunkard by reason of his 
drankenness does nob know the nature of his 
act, he cannot bs presumed bo have intended 
the coDsequecces of that act and, therefore, 
in cases when an act is not an offeooo at all 
unless it is done intentionally, drankenness, 
iu my opiuion^ is sxciisd* 

It must, of course, be remembered that by 
reason of section lOo of the Bvideaoi Act, 
the drunkard will be presumed bo know the 
nature of his act and the onus of proving 
that he did not will lie upon him. 

There are also many aota in the Penal 
Code which are declared nob to be offences 
unless done with a particular iatention or 
knowledge. To these, section 86 applies. 
I agree with the learned Chief Judge, whose 
judgment I have had the advantage of perus¬ 
ing, that the word ‘particular’ in this 
section is synonymons with specified.’ These 
acts are divided into two classes, the first 
consisting of those acts ia which a specified 
knowledge on the part of the agent is 
sufficient to constitute the act an offence, as 
for example in oases of adultery, defamation, 
culpable homicide and even murder if the 
circumstances are such as to bring the aot 
within the 4th clause of section 300, while 
the second class onsists of those acts iu 

^hiob a iatQutiQU oa the part 
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the agent ia requisite to cause them to be 
offences, as for example in cases of murder 
which do not fall within the clause abov^e 
mentioned and in all cases in which the 
definition contains the words dishonestly, 
fraudulently and the like as in theft, robbery 
forgery. In all these cases, the intention 
must be proved. n the case of a man who 
i.s not drnnk, the proof of intention is almost 
invariably a matter of inference, and when 
the result of a man’s acts is the natural or 
necessary consequence of those acts, an 
intention to produce those consequences is 
almost Irresistibly inferred from his having 
done them with the knowledge that those 
consequences were the natural or necessary 
results of his acts. 

The justification for drawing the inference 
weakens in proportion as the result produced 
is the probable, likely, unlikely or improb¬ 
able consequence. 

Section 86 is two-fold. It deals both 
with acts which are offences if done with 
a specified, knowledge only, or if done 
with a specified knowledge or with a 
specified intent aui seconily, with acts 
which are offences only if done with a 
specified intent. Its provisions, however, 
are the same with regard to both classes 
and it enacts that the voluntary drunkard 
is to be dealt with as if he had the same 
knowledge as he would have had if he had not 
been intoxicated. This means, in my opinion, 
that the voluntary drunkard must in the 
first instance prove to the Court that 
owing to his intoxication he had not the 
same knowledge in relation to the offence 
as he would have had if sober. The 
onus of proving this will be upon him and 
the contrary will be presumed {vide section 
105 of the Evidence Act). 

If he falis to prove this and it is hardly 
necessary to say that a drunkard is often 
fully conscious of what he is doing and 
what are the natural consequences of his 
acts, then section 86 will not apply at all 
and an intention to have produced those 
consequences will be presumed or not 
just as it would be iu the case of a sober 
man. 

If, however, he succeeds in satisfying 
the Court that as a fact and owing to 
his drunkenness, he had not the same 
knowledge as he would have had if sober 
then the section provides that he is to be 


dealt with as if he had the same 
knowledge, and if his knowledge would 
have included the particular knowledge 
required to constitute an act an offence, 
he is liable to be dealt with accordingly 
and convicted. Therefore, a drunkard may 
always be convicted for acts which only 
require a particular knowledge, in order 
to be offences, assuming he would have 
had that knowledge when sober. He may, 
therefore, always subject to this assump- 
tioo, be convicted for such offeuces as 
culpable homicide, the causing of hurt to 
a mao, or barm to his property, or 
defamation. 

But the section does not say that such 
a man is to be dealt with as though he 
had the same knowledge and intention as he 
would have had if sober. The term 
intent” is carefully omitted in the second 
part of the section, though present in the 
first part, and the whole wording is, I 
think, studiously chcseo. Knowledge ou 
the part of the drunkard is not to be 
presumed. He is only to be dealt with 
in the same way as if he had that 
knowledge. Prom actual knowledge, it is 
possible to presume intent; from a 
knowledge that had by law to be pre¬ 
sumed, it might have been argued that 
intention must also be presumed in law. 
The Legislature was, therefore, careful not 
to say that a voluntary drunkard should 
be presumed to have the same knowledge 
as he would have been sober, but stated 
should be dealt with as if he had that 
knowledge which ex hypothesi he did not 
have ; and lastly as it intended that 
drunkenness should be au excuse for certain 
offences, it used indeterminate terms **shaU 
be liable to be dealt with.” In cases, 
therefore, when a specified intention is an 
essential ingredient of the offence, as for 
example in all cases of theft, robbery, 
dacoity and wherever an aot in order to 
be an offence must be done dishonestly 
as defined in the Code, drankenness is an 
excuse, in my opinion, provided the 
drunkard proves that he had not, as a fact, 
the knowledge which would enable the re- 
quisite intention to be inferred. 

There are also acts which are already 
offences but which become more heinous. 
if done with a specified intent or. 

knowledge. 
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Xn the matter of m. u. J. 

In these oases, the same principles will 
apply : the intent is essential to con- 

stitnte the offence, a drunkard cannot be 
convicted of the more heinous offence, 
though he may be convicted of the leas 
aggravated offence, if intention was not 
essential to such offence, as for example, 
a drunkard who can rebut the presumption 
of intention cannot be convicted of kidnap¬ 
ping a child under ten with the intention 
of robbery, but he may be convicted of 
kidnapping if the child was under lawful 
guardianship. Lastly, in offences where 
voluntary drunkenness is an excuse, it will 
often be fonnd that the offence is composite 
or resultant in other offences for which 
he may be convicted. Thus if in com¬ 
mitting robbery, he inflicts or attempts to 
inflict hurt, or if in committing house¬ 
breaking. he damages person or property, 
though he cannot, if he brings himself 
within section 86, be convicted of robbery or 
house-breaking, he may be punished for 
the hurt he inflicts or attempts to inflict 
or for the damage he causes to property 
or again if he thieves when drunk and 
retains when sober, it is quite possible that 
he could be found guilty of criminal 
misappropriation. 

5iln the case under consideration, the 
accused has been convicted of an attempt 
at robbery armed with a deadly weapon. 
As either theft or extortion is an essential 
ingredient in robbery and as each requires 
intention on the part of the agent as an 
essential factor to constitute the offence, 
it follows that, in my opinion, the accused 
could not, if he had succeeded in his 

attempt, have been convicted of robbery 
provided that he satisfied the Court that 
owing to his intoxication his actual 
knowledge of what he was doing was not 
snob as to Justify the presumption^ that 
he intended to cause wrongful gain to 

himself. If he conld not have been con¬ 
victed of the consummated act, he could 
not, in my opinion, have been convicted 
of the attempt. But on the facts which 
are set out in the Jadgment of the 

learned Chief Judge, I am clearly of 
opinion that as a fact he knew quite 
well what he was doing and did as a 
fact intend to cause wrongful gain to 

himself. His appeal, therefore, to section 
in my opinioni fails. I also agree that 
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taking all the circumstances into con • 
sidiration, it is possible to consider the 
case to have been an attempt at extor¬ 
tion rather than robbery and I agree in 
the order and sentence proposed. 

Sentence altered. 


lower BURMA CHIEF COURT. 
Civil Miscellakeous Case No. 3 of 1912. 

June 24, 1912. 

Present-, — Charles Fox, Kt., Chief 
Judge, and Mr. Justice Hartnoll. 

[n the matter o/M. M. J„ Barristek-at law 
AND AN Advocate op the Chief Court, 

Lower Borma. 

Legal Practitioners Act {XVIII of 1879), s. 13 Pro* 

fcssional misconduct—Advocate—Grave moral turpitude 
i-Xn$tituting false case and supporting it by gross per. 
jicry—Evidence—Conviction, 

Where an Advocate was found guilty of having 
committed gross perjury and wliere the course of his 
conduct displayed great moral turpitude in having 
instituted a false case and having supported it by 
false statement: 

Meld that he was unfit to remain an Advocate any 
longer and should be ordered to be struck off the rolls. 

In proceedings under the Legal Practitioners Act, 
the Hi"h Court will not go into the merits of the 
convicrion but will ordinarily accept the findings of 
Criminal Courts as final. 

ORDER_On consideration of the judg- 

raeDts and findings of the Head Qnarteia 
Soecial Power Magistrate of Hanthawaddy 
in his Regnlar Trial No. 4 of 1911 and of 
the Sessions Judge of Hanthawaddy Divi- 
sion in his Criminal Appeal No. 703 of 
1911 we issued notice to M. M. J., a 

Barrister-at-law and an Advocate of this 
Court, bo show cause why he should not bo 
dismissed and struck off the roll of Ad¬ 
vocates of this Court on the ground that 
he had been found guilty and convicted by 
Criminal Courts of an offence which showed 
that he was unfit to remain an Advocate of 

the Court. ^ , 

On hie appearing before us to show cause, 

we intimated tn him that in this proceeding, 
we did nob consider ourselves at liberty 
to go into the merits of his oonviotion and 
that we must aooept the findings of the 
Criminal Courts, that of the Sessions Court 
being ordinarily final. In eaoeptional oases 
only does this Court consider the CTiasnoa 
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aud facts of a case in it.s Revisional Jurisdic¬ 
tion under section 489 of the Code of 
Criminal Procedure. Althongrh over six 
months had elapsed since his c->nviction, 
and he had nob applied to this Court durin? 
that time for revision of his case, we 
allowed him time to pub in an application 
and have heard him in person on it. We did 
this in case there miglit he a possibility of 
the decision of Sessions Court beingr wrong* 
and of a further wrong being done to 
him by striking him off the roll of Advocates 
upon that decision. In that matter, we 
have come to the conclusion that the Cri¬ 
minal Courts were right, in tlieir findings, 
but in view of the punishment which 
striking him off the roll of Advocates will 
entail, we have reduced the sentence 
upon him (from three to two years’ rigorous 
imprisonment—Ed.). 

in showing cause against being struck 
off the rolls, after the hearing of the re¬ 
vision case, the respondent said that if his 
conviction was upheld, he could nob show 
any cause but he asked us to consider 
whether it was obligatory that this course 
should be taken. 

Shortly the facts leading up to the ac¬ 
cused being prosecuted and convicted of 
perjury and to his being sentenced to 
rigorous imprisonment for three years, are 
as follows:— 

A young woman, Ma Pu, applied to a 
Magistrate for an order against the respond¬ 
ent for maintenance, alleging that she 
had been married to him and that he was 
the father of her child. The respondent 
was successful in resisting the application. 
The young woman was poor, and had 
practically no legal assistance in prosecuting 
her case. 

Not content with his success in resisting 
having to pay maintenance to the young 
woman, the respondent took proceedings to 
prosecute the woman for having given false 
evidence in her case against him. The 
Magistrate who tried the roaiutenauce case 
sanctioned her prosecution in respect of 
certain statements which he regarded as 
self-contradictory. These included one that 
on the night on which what she referred 
to as marriage between herself and the 
respondent took place, she and the respond¬ 
ent bad slept in one bed. She had said 
in that case that after the night of the 


marriage .she had lived with the respondent 
in his house as man and wife for about 
two months when she became enceinte and 
he then told her to go and stay in her 
sister’s house. The perjury case against 
her was dealt with by another Magistrate. 
In this case, the respondent afifirmed that 
Ma Pa’s .statements as to her having been 
taken to his house, as to her having slept 
and lived with him in his house had not 
a tittle of truth in them, and that the 
only occasion, on which he had previously 
seen her, was on one day wheu she came 
to his office with some clients he was 
acting for. The Magistrate found Ma Pu 
guilty and sentenced her to rigorous im¬ 
prisonment for six weeks. Her child was 
then about six months old. 

The prosecution and the imprisonment 
of the poor woman roused indignation even 
among an extraordinarily apathetic popula¬ 
tion, and she obtained assiscance to appeal 
to the Sessions Court. That Court set 
aside her conviction and ordered a re-trial 
by another Magistrate. That Magistrate 
acquitted Ma Pu and direc^-ed the prosecu¬ 
tion of the respondent for perjury. In 
this trial, Ma Pu had legal assistance 
and she was enabled to bring considerable 
evidence as to what had happened between 
her and the respondent. On the prosecu¬ 
tion of the respondent, one of the Assistant 
Government Advocates, conducted the case 
for the Crown. The respondent was re¬ 
presented by Counsel in both Courts. The 
result of the prosecutiou was that the 
accused was held to have given false evi¬ 
dence when in prosecuting Ma Pu for au 
offence for which, if guilty, she would 
have been liable to imprisonment for sevea 
years, he denied that he had had anything 
to do with her except in connection with a 
case of another client of bis. It was 
proved that she had lived in his house 
and that she had gone with him for a 
picnic with a number of other people, and 
there can be no doubt that he was, as 
she alleged, the father of her child. The 
prosecution by him of the young woman 
and his support of it by gross perjury 
displays great mcral turpitude on his part 
and we cannot allow a man who has been 
guilty of such baseness to remain an 
Advocate of this Court. We dismiss M. M. 
J. from his office of Adyooate and direct 
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that hiB name be strack off tbe roll of 
Advocatea of tbe Court. 


CALCUTTA HIGH COURT. 

Ckiuinal Rk718ion PfiTitiON No. 639 OP 1912. 

May 31. 1912. 

Presen^: —Mr, Justice Holm wood and 
Mr, Justice Imam, 

ABDUL KHALEK— Petitioneu 

versus 

BMPRROR—Prosecdtor. 

Criminal Procedure Code (/Icf V of 1808^, s.''. 3 > (3), 
413 —4poeal—Senfencc o/ one month'a inii}n>iOnmcnt 

U7idermore sections than one—Scntonccii r«n co«- 

currently — Appeal, lohethcr lies to Sessions Court. 

Oonourrent sentences for tlie puiposo of appeal 

must be taken in tbe aggregate. . . w, 

Therefore, where aDeputy MagistrateconvictC(Ulio 

accused under sections 143 and 365/114^ Indian Pena 1 
Code, and sentenced them to one month’s rigorous 
imprisonment under each section, tbe sentences to 

run concurrently: _ 

ileWjthat an appeal lay to the SessionsConrt. 

Rule against the order of the Sessions 
Judge of Chittagong, dated April 10th, 1912, 
confirming on appeal the order of the Deputy 
Magistrate of Chittagong, dated March 28t.b 
1912, convicting the accused under sections 
143 and 365/114, Indian Penal Code, and 
sentencing them, to one month s rigorous 
imprisonment under each sectian, the sen¬ 
tences to ran concurrently. 

Mr. J, N. Sen Qupta, Babas Frobolh Kumar 
Das and FrofuUa Chandra Bose, for the 
Petitioner. 

JUDGMENT.—Tfc is perfectly clear that 
the Judge ie bound to entertain and hear the 
appeal in this case. Under the rulings of 
this Court, concurrent sentences for the pur¬ 
pose of appeal must be taken in the aggre¬ 
gate. The interpretatioQ of section 35 (3) 
appears to leave it without doubt that con¬ 
current sentences come within the meaning 
of that clause; otherwise there would be no 
distinction whatever between a cononrrent 
sentence and a single sentence in which no 
sentence was passed under the second charge. 
The Rule is made absolute and the appeal 

will be beard in due course by the learned 

Sessions Judge. ^ 

The petitioner will remain on the same 

bail pending the bearing of the appeal. 

Buie made absolute. 
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LOWER BURMA CHIEF COURT. 

FULL BENCH. 

CidMiMAL Revision Petition No. 5C5-A 

ov 1912. 

August 12, 1912. 

Present:^S\r Charles Fox, Kt., Chief Judge. 
Mr. Justice Hartnoll, Mr. Justice Robinson, 
Mr. Justice Parlett and Mr. Justice Young. 
E M P E RO R—Applicant 


versus 

OHANNING ARNOLD— Respondent. 

rnminn! ProrMnre Cmle {.i' t V of 1898), 21o, 

3415 347 349 —nnre made can bo quashed 
'i„.infoflaw-f^cct,onZl7 to he read subject to 

Wliero a MagUtr.ite thinks from tiio firsb that a 
CISC oiiMit to 1)0 triiMl l.y a Court of ^ession. the 
V^ocoiUn-e laid down in Chapter XVIII o the ^;ode 
Criminal Procoduro is/»ri»nuobligatory on him 

h" .aust, soo.ion 20 S, take all 

as may be produced for the prosecution oi on behalf 

of .accused and giro tho accused 3 J 7 

cross-examine tlie prosecution witnesses. Section 347 

lias no applicability in such a case. 

The words “stop fiirthor 

refer obviously to proceedings of a trial or of an 1 

niiirv with a view toatri d by himself 

to the Magistrate that the case is 

hfl tried bv the Court of Session or the High Court. 

Acmnmitmenb made without exammiug prosecu- 
tion witnesses and allowing the accuse an ®PP ^ 
nitv to cross-examine is illegal and rnnst he quash^. 
Per Robinson, J. dissentiug.— Section 347 applies to 

A':^;::i^^meu[:^:!;out examining t^^J-cution 
ovidonCB Bud Oh', ^B-d an oppo^ 


quashed. 

Refereuce made by the Chief Judge to the 
Full Bench to c^ueider whether the order of 
comaiibtal to the Sessious Court passed by 
the District Magistrate, Raogoon, of Mr. 
Channing Arnold in Criminal Bailable No. 
83 of 1912 of this Court was a legal one. 


FACTS.—Mr. Andrew,, Deputy Com¬ 
missioner of Mergni, brought a charge of defa¬ 
mation of character under section 500, Indian 
Penal Code, against Mr. C. Arnold, Editor of 
the Burma Critic, a weekly newspaper publish¬ 
ed in Rangoon, for his articles in connection 
with the case of one Captain McCormick, 
who was charged with abducting a Malay 
girl at Victoria Point in the Mergui District. 
On Mr. Arnold’s admitting the anthorship of 
tbearticles in question, the District Magistrate, 
Raugoou, comHiitted Mr. Arnold to stand hia 
trial before the Sessions of the Chief Court. 
He declined to allow the acoused’a Advocate 
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to complete the cross-examination of the 
complainant;, lie did not examine the pro¬ 
secution witnesses and declined to hear the 
statement of the witnesses for defence. The 
case was put up for orders before the Chief 
Judge who thought this procedure a novel one 
and referred, to a Full Bench, the question 
whether the committal was a proper one or 
not. The order of the District Magistrate 
was as follows:— 

tn this c.ise, the accu.sed, Mr. Channing 
Arnold, is complained of for having, as Editor 
and part proprietor of the newspaper, called 
the Burma Critic^ published or caused to be 
published in the issue of April 28, 1912, 
certain articles defaming complainant, Mr. G. 
P. Andrew. 1. C. S., Deputy Commissioner 
and District Magistrate of Mergni, by reflect- 
ingon and denouncing in the strongest possible 
terras the proceedings held by Mr. Andrew in 
his Criminal Regulation No. 27 of 1911, in 
which one Captain McCormick, a planter 
living near Victoria Point in the Mergui 
District, was charged with abducting and 
raping a little Muhammadan girl named Aniah 
and was after inquiry discharged. The articles 
alleged, among other things, that the com¬ 
plainant, out of friendship for Captain 
McCormick, pulled the wires in every possible 
way from the first police inrestigation down 
to the final order, that he condoned the 
offence, cheated the prosecution of their 
Advocate, tried the case in camera and 
employed knowingly a paid employee of the 
accused as interpreter (the evidence being 
given in the Malay language), in short that 
he grossly betrayed hi.s trust and refused 
justice to the poor and helpless for no other 
reason than that they were poor and helpless. 

This, of course, constitutes the very gravest 
defamation that it is possible to conceive 
against a Magistrate, unless it were that he 
had himself committed the offences of which 
Captain McCormick was accused. The com¬ 
plainant has been examined and cross- 
examined in this Court. I may say that it 
was evident to me from the first that this 
case is so serious that it should be tried by 
Sessions rather than by me under section 
451, Criminal Procedure Code, and the only 
reason that I did not take the course I now 
take was that I bad always read section 847 
as being subject to the provisions of section 
208, Code of Criminal Procedure. But by 
inyestigation of my pwq siqce the last 


hearing, 1 fiod that this is nob the case [see 
Phanindra Nath Mitra v. Emperor (1) 
and the cise quoted there with approval 
In re Glive Durant (2)]. The opinion I have 
formed chat the cise is one which ought to 
be tried by Sessions has csrfcainly not been 
altered by the result of the cross-examinatioa 
so far as it has gone and I may say that 
whatever the evidence that accused could 
produce whether by cross-examination or by 
his own witnesses, and whatever my own 
opinion might be thereon, I should still 
con.sider that the issue involved is too serious 
to be adjudicated upon in a Police Court: 
while if the imputations cannot be justified, 
it naay be very seriously doubted if the 
punishment that I could award would meet 
the case. 


It cannot be said that this course, apart 
from legality, is unjustifiable in the present 
case and will prejudice the accused in his 
trial, for under section 105 of the Evidence 
Act, the burden of proving that the articles 
are not defamation lies upon him, and the 
Court is bound to presume that the circum¬ 
stances, which will bring him under the 
exceptions (one and two) do not exist. In 
short, the accused is guilty in the eye of the 
law till he proves himself innocent. The 
object of a preliminary inquiry is (1) to 
prevent charges being tried by Sessions 
without a prma facie case, and (2) to give 
the accused full notice of the charge he has 
to meet. Condition (1) is obviously fulfilled 
here under section 105 of the Evidence Act. 
Condition (2) is also fulfilled. There is no 
possible doubt of the nature of the offence 
accused is charged with. In a trial for 
murder, (under the same condition, i. if 
he admitted homicide), besides being acquit¬ 
ted as acting under the right of private 
defence, he might be convicted of assault, 
hurt and all its variants, rash homicide, 
culpable homicide and murder. There are 
many degrees of guilt aud he is entitled to 
know which of these he is charged with, and 
will be tried for. But, in this case, there 
18 only one possible offence, thongh there are 
ten different ways of escape (besides that of 
disproving the publication or making of the 
imputation). 


• — r 
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Ifc may be assumed thafc an editor of a 
newspaper would nofc have taken such an 
extreme step as publishing the articles com¬ 
plained of, without some inquiry, and it can, 
therefore, be no hardship to him, if he is 
committed to Sessions without completing 
the cross-examination and producing his own 
witnesses in this Court. His defence will 
not depend on the cross-examination of the 
prosecotion; even, if it did, holding the 
opinion that I do that the case is one that 
should in any case go to Sessions, it would ba 
waste of time aod also contrary to the law 
for me to proceed. Section S-iV is mandatory 
not permissive, and obviously applies to all 
oases which by law are triable either by the 
Court of Session or by a Magistrate, those, 
that is to say, which lie in the debatable land 
of jurisdiction. It may be said that I ought 
to have complied with it sooner and I regret 
that I did not. I have explained that it was 
due to misreadiog the true scope of section 
.W. It is true that the case in Th'inindra. 
Nath Mitra v. Emperor (1) was stopped 
by the Magistrate at a different stage, 
hut in both the cases cited, stress is 
laid by the learned Judges ou the words of 
the section, “at any stage of the proceedings*’. 
For this reason, ««., because the cross- 
examination is incomplete ,I shall refrain 
from all comment on the imputations them¬ 
selves. It is sufficient for me that they are 
admitted and that accused intends to try and 
justify them. It may be objected that 
section 347 is ousted by section 447. Bub 
this is clearly not so, section 447 is 
a mere supplemental section, prescribing 
to wbat Courts European British subjects 
shall be committed for varying offences, 
whereas section 347 occurs in a chapter 
applicable to all inquiries and trials. 

The last possible objection I shall deal 
with is one which will he true in fact, 
but does not, in my opinion, affect the 
validity of my order, namely, that I have 
nob heard the parties. As to this, I cannot 
think ifc necessary. The Code leaves the 
matter entirely to the Magistrate. The 
section is mandatory and would certainly 
have been complied with at the first hear¬ 
ing provided that the accused had (as, no 
donbt,he could have) returned the same 
answers in the examination under section 

u of the Oriniinal Proceduro Code. The 


fact that it was not complied with, tbeo, 
is no proof that I did not then hold the 
opinion I have recorded, because I ex¬ 
pressed that opinion in open Court at the 
first hearing, nor is it any bar to my sub¬ 
sequent compliance with what is a very plain 
provision of law. 

For these reasons, I direct that the 
accused Channiog Arnold be committed 
to the Court of Session for trial under 
section 500 of the Indian Penal Code. 
1 wish to add to this that had I meant 
to try this case myself under section 451, 
the charge would have been framed and a 
Jury ordered to be empanelled under that 
section at the first bearing on the admis¬ 
sion by accused of publication. The accused 
is, therefore, in a better and not a worse 
position in the Court of Session than he 
would have been in this Court, if indeed 
the cross-examination that has taken place 
is held by him to have bettered his posi¬ 
tion. 

Mr. Rutlelge, Goveromonb Advocate, ap¬ 
peared to show oiuse why the order of 
committal passed by the Dlstricb Magis¬ 
trate, Rangoon, should not be set aside as 
being illegal and Mr. Haralyn appeared for 
the accused. 

Mr. RntUdge stated that the learned 
Magistrate took his course on the law as 
he understood it and not from any argu¬ 
ment or any suggestion on the part of the 
Crown. He should have preferred from his 
own point of view that accused be allowed 
opportunity of cross-examining the prosecu¬ 
tion witnesses and producing his own wit¬ 
nesses as thereby he would have been in¬ 
formed of the line defence was going to 
take and would have been able to ascertain 
the credibility and character of the witnesses 
accused wished to produce. He had been 
deprived of all these advantages by the 
Magistrate’s present action. 

Counsel then referred to the case of Queen- 
Empress v, Elahi Bux (3) and added that case 
did nob much help the decisioaof the point 
raised. Then he referred to a case reported as 
Qiteert’Eiiipresa v. Ahmadi(.4i), There the High 
Court held that the Magistrate was not 
empowered to frame a charge until he 
had taken all the evidence that the ao- 

(3) 2 A. 910. 

(4) 20 A. 264, 
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cased had produced before him. The order 
of the Magistrate was seb aside and the 
case was returned to the Magistrate of 
Gorakhpore to fix a day to hear evidence 
on behalf of accused and to complete the 
inquiry according ^ to law. A similar deci- 
was arrived at in another case, Emperor 
V. Muhammad Hadi ib), Counsel then re¬ 
ferred to In re Clive Durant (2) and to 
Empress V. Elahi Bux (.3), on which the 

present action of the District Magistrate 
was based. 

Mr. Hamlyn said that his client was 
prejudiced by the course pursued by 
the Magistrate. The Magistrate had made 
up his mind from the start to send the 
case to the Sessions and it, therefore, became 
obltgatory upon him to make an inquiry 
under Chapter XVIII of the Criminal Proce- 
dure Code. In the ordinary course, the 
learoed Magistrate was competent to fry 
this case but he says in bis commitment 
order that: Fusili, because the case was 
of a serious nature and secondly because 

inflict sufficient penalty him- 
selt, Mr, Arnold being a European British 
born subject, he had made up his mind at 
a very early stage to commit the accused 
to the Sessions. He ought, therefore, to have 

^Jlowed the procedure in section 207 of the 
Criminal Procedure Code. 


^ CoUDsel then referred to King-Emperor 

uilHh It Fa^'^rali v. Mazahc 

SharfaddiD, J J., held that where after a Mag 
trate had made up his mind to commit a ca 
to the Court of i-ession but before the ca 
for the prosecution was absolutely close 
one witness for the prosecution rLainh 
to be examined, the defence applied 
cross-examine the prosecutioa wHulst 
they were entitled to the indulgent 
cross-examining the prosecution witness, 
Counsel sand that this case fitted the ca 
before the Magistrate to a nicety. 

Mr* Rutledge replied. 


ORDER. 

Fox, C, J.—This case is being considered 


(R) 4 Bom. L. R. 85. 
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by a Pull Bench in order that ifc may be 
finally decided so far aa the Courts sub¬ 
ordinate to this Court are concerned, whether 
a novel procedure in committing an ao- 
cased for trial is legal or illegal. 

The accused in this case is charged with 
defamation punishable under section 500 
of the Indian Penal Code. In his reasons 
for committal, the Magistrate says that it 
was evident to him from the first that 
the case was so serious that it should be 
tried at the Sessions of this Court rather 
than by himself under section 451 of the 
Code, and be also says he expressed this 
opinion in open Court at the first hear¬ 
ing of the case before him. 

^ From this, there can be no donbt that 
his proceedings from the first constituted 
an inquiry into a case which in the opinion 
of the Magistrate ought to be tried by the 
Court of Session or High Court, and, 
consequently, the procedure laid down in 
Chapter XVIII of the Code of Criminal Pro¬ 
cedure was pTima facie obligatory. Section 
207 lays this down in the clearest and 
ruost definite terms. Section 208 makes 
the taking of all such evidence as may be 
produced for the prosecution or on behalf 
of accused, and the giving of accused an 
opportunity to cross*examine the witnesses 
for the prosecution compulsory before a 
committal order can be made. The Magis¬ 
trate started to follow the procedure enjoined 
y the Chapter: the complainant was examined 
and partially cross-examined on the first day. 
On the second day, the cro.ss-examination was 
continued but not finished, and the Advocate 
or accused then suggested the case should 

be postponed to enable another witness 
to attend. 

next came on for hearing, 
e Magistrate, after apparently intimating 
w at be was about to do, examined aconsed 
and framed a charge against him, and then^ 
according to bis view, stopped further pro¬ 
ceeding and committed accused to this Oonrt 
or rial in accordance with the provibiona 
of sections 347 of the Code. He did this 
because it appeared to him that certain 
decisions of the Bombay and Calcutta High 
Gonrts had construed section 347 in such a 
•way that, thinking as he did that the case 
ong t to be tried at Sessions, it was imperative 
on im to stop the case before himself and 
make a committal order. In fact he appears 
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to have oonsidered that he ought to have 
stopped the onee on the best day of hearing, 
provided that aooused had been examined 
and had admitted publioation of the 
defamatory matter. The aooased’s Advocate 
and aoouaed himself protested against the 
procedure adopted, and before us the accused's 
Advocate reiterated that it was to accused's 
prejudice. 

The sole question we have lo consider is 
whether it was legal or not, for under section 
215, a commitment once made can be quashed 
only on a" point of law. The only justifioa* 
tion for the procedure, if there is jusbidcation 
at all, mast be sought for in section 347 
of the Code. That section is as follows: 

(1) If in any inquiry before a Magistrate, 
or in any trial before a Magistrate before 
signing judgment, it appears to him at 
any stage of the proceedings that the case 
is one which ought to be tried by the Court 
of Session or High Court, and, if he is 
empowered to commit for trial, he shall atop 
further proceedings and commib the accused 
under the provisions hereinbefore contalued. 

(2) If such Magistrate is not empowered 
to commit for trial, he shall proceed under 
section 316." The seebioa is in Chapter 
XXIV* of the Code, which oabains the 
general provisions as to inquiries or trials. 
It is one of those sections providing for what 
a Magistrate should do when in the course 
of a case he is of opinion that be 
should not finally deal with a case himself. 
Section 346 lays down generally what 
he should do, if he considers his powers 
are insufficient for the case, or that for some 
other reason the case should go bsfore 
another Magistrate. Ssebiou 319 provides 
for what he should do when after hearing all 
the evidence He is of opinion that accused is 
guilty, but he considers that accused should 
receive a punishment which be cannot infiict, 
bat which some other Magistrate can infiiot. 

Section 347 is the. snccessor to section 
221 of the Criminal Procedure Code of 1872. 
That section was in Chapeer XVII which 
contained the provisions regarding the trial 
of warrant oases by Magistrates. It ran as 
follows: 

*'£a any trial before a Magistrate, in which 
it may appear at any stage of the proceedings, 
that from any oanse the case is one which 
the Magistrate is nob oompstant to try, or 


ought to be tried by the Court of Session 
or High Court, the Magistrate shall stop 
farther proceedings under this Chapter and 
shall, when he cannot or ought not to make 
the accused person over to an officer 
empowered noder section 36 (».e., a Magis¬ 
trate empowered to award sentences up to 
seven years’ imprisonment), commit the 
prisoner under the provisions hereinbefore 
contained. If such Magistrate is not em¬ 
powered to commit, he shall proceed under 
section 45." This last mentioned section is 
similar to section 346 of the present Code. 
In the general revision and re-arrangement 
of the Code, there was, no doubt, good reason 
for removing this provision from the Chapter 
dealing with warrant cases to the Chapter 
dealing with provisions applicable generally 
to all inquiries and trials before Magistrates. 
Possibly one reason may have been that 
according to some decisions in High Courts, 
a trial of a warrant case before a Magistrate 
did not begin nntil accused had been charged 
and his plea to the charge had been taken, 
and in order to avoid all possible question 
as to the applicability of provisions similar 
to those of section 221 of the Code of 1872 
to any stage of a proceeding before a 
Magistrate, the Legislature inserted the 
words “in any inquiry" in section 347 of the 
Code of lSi2 which is enacted in the Code 
of 1898. The important question is, what 
is the proper censtraotion of the words “he 
shall stop further proceedings and commit 
the accused under the provisions herein¬ 
before contained?" In In re Olive Durani (2), 
the Magistrate committed a cise without 
taking all the evidence for the proseoution. 
Two learned Judges of the Bombay High 
Court rejected an application to quash the 
order of commitment and held that the oam« 
mlbment was legal because the section 
enabled a Magistrate at any stage of the 
proceedings to stop farther proceedings and 
commit.^ They made no allusion to the 
words ander the provisions hereinbefore 
contained." In Pk'ininira Nath ilitra v. 
Emperor (1), the Magistrate had committed 
wichout allowing the aconaed to oross-ezamine 
witnesses for the prosecution and to call 
witnesses for the defence. The appUcafcioa 
to bo allowed to oross*ezamiad and to call 
witnesses for the defence was made after the 
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proaecation had closed its case. Two learned 
.ludgea of the Calcatta High Coart rejected 
an application to qaash the commitment, 
holding that section 347 was not to be read 
as subject to section 208 of the Code, which 
lays down that the accused shall be at 
liberty to cross-examine the witnesses for 
the prosecution and to call witnesses. In 
this case also, no allusion is made to the mean¬ 
ing of the words “according to the provisions 
hereinbefore contained.*’ 

In connection with this case, I will 
say that if the case bad been that the 
commitment was illegal because the Magis¬ 
trate had refused to re-call the witnesses 
for the prosecution in order that accused 
might cross-examine, then, after the close 
of the case for the prosecution, I should 
fully agree that this afforded no ground for 
holding that the commitment was illegal, 
fjr Chapter XVllI contains no provision 
similar to that in section 256 (1) for re¬ 
calling prosecution witnesses for cross-ex¬ 
amination in a case being tried by a 
Magistrate, and the proper time for cross- 
examining a witness in an inquiry under 
Chapter XVIL£ is in ordinary course immedi¬ 
ately after the witness’s examination. 

I must, however, entirely dissent from 
the general construction put upon the 
section in the two cases quoted. This 
construction appears to me to overlook the 
fact that the committal is to be made 
under the previous provisions—not the 
previous provision—for committing a case. 
Committal to a Sessions or High Court is 
effected merely by making a committing 
order under section 213 of the Code, a 
section in Chapter XYIII of the Code. 
That section contains the sole provision 
for the mere act of committing an accused 
for trial. Under the construction put on 
section 347, in the two judgments alluded 
to above, the Magistrate in the present case 
would, as he says, have been quite justi¬ 
fied in making a committing order on 
the first day of the hearing, without 
allowing cross-examination even to be 
opened and in any case, a Jdagisbrate would 
after hearing possibly only the first wit¬ 
ness for the prosecution and then being 
convinced that the case must go to the 
Sessions or High Court, make a committing 
order, without even drawing up a charge 



against accused. A consbruction which 
coofiues the word “oammit” to the mere 
order of cemmitment leads to absurdity. 
It mast be conceded that the Magistrate 
must do something besides writing oat 
and signing such au order: for that some¬ 
thing he has to go to the provisions of 
Chapter XVIII. This being so, it appears to 
me that the meaning of the words ‘^commit 
the accused under the provisions herein¬ 
before contained,” is that the Magistrate 
must make bis proceedings conform to the 
provisions of Chapter XVIII, and that before 
he writes and signs a committal order, the 
provisions of that Chapter, whioh specially 
provides for procedure antecedent to a trial 
by a Sessions or High Court, must be 
carried out. The words “stop further 
proceedings” appear to me to refer obvi¬ 
ously to proceedings of a trial or of an 
inquiry with a view to a trial by himself 
which be has been engaged on up to the 
time when it appears to him that the case is 
one which ought to be tried by the Court of 
Session or High Court. 

It was suggested that section $47 may 
have been enacted with a view to shorten¬ 
ing the proceeding.*) before commitment. It 
appears to me that the position of the 
section, among sections dealing merely 
with cases which a Magistrate thinks 
should not be finally dealt with by him¬ 
self, entirely negatives any idea that the 
section was enacted by the LegUlatui’e 
with any such object. Even in the Indian 
Criminal Law Amendment Act, 1908, 
which is designed for the more speedy 
trial of certain offences, althongh the pro¬ 
cedure of Chapter XVIII of the Code is 
very considerably altered for such cases, 
still the Magistrate is bound, before he 
makes a committal order, to record the 
evidence of all such persons as may be pro¬ 
duced in support of the prosecution, if it 
has not already been recorded under 
Chapter XVIII. But perhaps the strongest 
reason for holding that section 347 in no 
way overrides and in no way dispenses 
with the obligation of following Guapter 
XVIII is that in that Chapter, the Legislature 
has laid down provisions for prooedare 
before commitment some of which were 
obviously intended and rightly intended 
for the benefit of aooused 'persons. X 
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allade to the provision that all the wit¬ 
nesses for the proseoatioQ shall be called, 
the object of which plainly is that the 
accused should be made aware of all the 
evidence that he will have to meet on 
his trial; to the provlsiou for crosa-ezarnin- 
iog the witnesses for the prosecution, and 
the provision for the accused being: able 
to call witnesses before the Magistrate, the 
object of which provisions is plainly to 
give accused a full opportunity of convincing 
the Magistrate that there are not sufficient 
grounds for committing him for trial, and 
thereby putting ou him the anxiety and 
expense of defending himself at a trial and 
in a great many cases depriving him of 
his liberty for a possibly considerable 
time. A construction of section 317, which 
places the Legislature in the position of 
having first enacted elaborate provisions 
for procedure aotecedeut to a committing 
order—some of such provisions are mani¬ 
festly intended for the benefit of accused 
persons—but later on in the same Act hav¬ 
ing in a general provision enacted that 
the previous procsdare need not be followed, 
cannot, in my opinion, be a correct con¬ 
struction. 

Possibly, the intention of the section 
might have been expressed in clearer word¬ 
ing, bat the wording, as it is, appears to me 
to be sufficiently plain, especially if the 
section is not read as an isolated section, 
but is taken iu oonnectioa with the other 
relevant portions of the Act. In the present 
case, the Magistrate began inquiry under 
Chapter XVIII of the Code being oonvincsd 
from the first that the case was one which he 
ought not to try himself, but which he 
ought to commit to this Gouit for trial. 
Section 347 had, in my opinion, no ap¬ 
plicability to the case. In any case, 
however, the word “shall” in section 203 
is as imperative as the earns word in sec¬ 
tion 347. 

The Magistrate was b^und to lake all 
the evidence which might be produced 
by the prosecution to allow the witnesses 
for the prosecution to be cross-examinei 
by the accused, and to take all such evidence 
as might be produced on behalf of accused. He 
has not carried out these imperative provisions 
of the law before committing the accused for 
trial to this Court. The case comes before 
this Court itt a mauaer not oontemplated by 


law. [ would hold that the commitment was 
illegal and I would quash it under section 215 
and send the case back to the Magistrate 
ordering him to continue the inquiry under 
Chapter XV^III which ho commeuced, 
and to proceed with it acording to the provi¬ 
sions of that Chapter. 

Hobinson, J.—The facts are fully stated 
in the jadgmeofc of the learned Chief Judge. 
The question before us stated generally is 
whether the provisions of section SI? are 
subject to those of section 208. The points 
to be decided in particular are:—(O whether 
section 347 applies to all inquiries: (2) what 
meaning is to be assigned to the words*'at any 
stage of the proceedings;” (3) what is the effect 
of the words** shall stop farther proceedings 
and commit;” and (4) to what provisions do 
the words “under the provisions hereinbefore 
contained” refer? 

That section 347 applies to all inquiries what¬ 
soever U perfectly clear both from the actual 
words used and from the history of this section. 
It says if any inquiry . . . Again 

it was first enacted in the Code of 1872 in 
practically similar terms but confined to trials. 
Bat it found a place in the Chapter dealing 
with the trial of warrant cises. That section 
also applied to the cases now governed by 
section 346. In the Code of IS82, the section 
was divided into two and was removed to the 
Chapter dealing with general provisions as to 
inquiries and trials. It was also extended so 
as to cover not only trials bit also inquiries. 
No change was made when the present Code 
was enacted. 

The expression **trial” had been differently 
interpreted and an attempt was made to define 
it but was given up. The reason to my mind 
was because the word had beeu held to bear 
different meanings in different sections—a 
difference which is shown possibly by the 
context. However this may be, it is clear that 
the point was present to the mind of the Legis¬ 
lature and, therefore, the wording of sectLon 347 
would be carefully considered. If it had been 
intended to confine the provisions to oases 
where Magistrates would primarily try them¬ 
selves, that is, would start their proceedings 
under Chapter X£orXX£, this would have 
been clear! y expressed. Instead of that, language 
of the widest description was used, and it must, 
I consider, be held that the section did apply 
to all inquiries and all trials. The words 

at any stage of the proceedings," are alsq 
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Perfectly clear. No Magistrate could possibly 
hold that he could commit unless he had some 
legal evidence before him establishing a prima 
facie case; but when be is satisfied of that and 
that the case ought to be tried by the Court of 
Ssssion, the stage is reached to which that 
section applies. The section provides that 
then he “shall stop farther proceedings and 
commit.” It may be said that I should not stop 
at the word “commit,” bat I do so purposely 
in order to emphasi.se the provision. An 
inquiry under ChapterXV'lII was with a view to 
commit from the commencement. That sec¬ 
tion said that both under that Chapter and 
under Chapter XX or XXI, the same result 
is to follow. If any meaning is to be given to 
those words in the case of inquiries under 
Obapler XVIII, it must be that there need not 
be any further proceedings, except the acis 
necessary to a committal. If the proceedings 
began under Chapter XX or XXI, to give 
them any other meaning is to read into the 
.sections words limiting their meaning to 
proceedings in primarily summons or war^^ant 
cases. There was no justification for any such 
curtailment. But it may be said such justifica- 
1 ion is to be found in the words “commit 
under the provisions hereinbefore contained ” 
The section must be considered together as a 
whole No interpretation can be justified 
which readers other words in the section 
surplusage. We are here dealing with an in¬ 
quiry which the Magistrate considered was one 
under Chapter XVIII from the start. If then 
these words mean that he is to go through the 
whole procedure laid down in Chapter XVIII 
t he direction to him to stop further proceedings 
is to be treated as non-existent. That direction 
can only be avoided by reading iu words 
that are not there, and that may not be done. 
I tbink, however, that a meaning can be 
given to the last words of the sub-clause, 
that was reasonable and consistent with 
what preceded them and with the clear object 
and intention of the section. The words 
“provisions hereinbefore contained” refer 
back, to the word “commit” and applies 
to the provisions for the actual committal 
as distinct from the taking of evidence 
or the examination by the accused. Those 
provisions are those of sections 210, 213 
and 218. When “the Magistrate is satisfied 
that there are sufficient grounds, for commit¬ 
ting the accused for trial”, he must frame 


a charge. He must then make an order 
committing the accused for trial and notify 
the fact of the committal. These are *the 
provisions hereinbefore contained,” This 
view appears to me to allow of an interpreta¬ 
tion, which permits of effect being given to 
all the words of the section without omitting 
any and without reading in any words and 
to all cases. I have already mentioned that 
in the Code of 1882, the section was separated 
into two sections. In the Code of 1872, 
the words “under the provisions hereinbefore 
contained” applied to Magistrates who were 
not empowered to commit. Section 347 (2) 
lays down that the latter are to proceed 
under section 345. Section 343 requires the 
Magistrate to stay proceedings and submit 
the case to another Magistrate, who may 
“commit accused for trial.” Nothing is 
said there about “provisions hereinbefore 
coutained.” If I am wrong in my opinion 
on section 347, I do not think that is of 
great moment, but otherwise the omission 
of those words which previously existed is 
significant and points to their not being the 
important words of the section. But though 
this is my opinion of the strictly legal in¬ 
terpretation of section 347, I would record 
my opinion that the discretion given shonld 
be most cautiously exercised. There are 
instances in which the prima fade case 
made out by the prosecution is so strong 
that the defence evidence could rarely justify 
a Magistrate in discharging accused. It is 
for sQoh cases as these that the section ia 
intended. There are instances when to 
continue recordiog evidence down to all the 
formal evidence would be a mere waste of 
time. But iu exercising his discretion, a 
Magistrate should always remember that 
the inquiry is meant not onlylfor the establish¬ 
ing of a prima fade case, but also to inform 
the accused fully of the charge and the 
evidence which be had to meet. He must 
nob lightly take upon himself the duties of 
the Sessions Court on the one hand, but he 
must not subject the accused to the anxiety 
and expense of a trial on the other, without 
giving him the opportuuity, so long as any 
reasonable possibility exists, of showing that 
he should not be tried. In the present oase*: 
the accused, it is true, knew clearly enoughs, 
the charge and his plea throws the whole’ 
onus on him, but he does not know what 
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evideDcG be had to meet at his trial. 
The Ma8:istrat6 does not know what bis 
defence really is, nor how alrongr his proof 
of innocence may be, and I do not think 
the stage bad been reached at which he 
should have acted under section 347. This, 
however, is not a point of law and I do not 
think the committal could be quashed. 

Hartnoll, J.—I entirely concur in the 
order proposed to be passed by the learned 
Chief Judge and have little farther to say 
in addition to the reasons which have been 
given by him. 

Section 207 of the Code is:— 

“The following procedure shall be adopted 
in inquiries before Magistrates where the 
case is triable exclusively by a Court of 
Session or High Court, or, in the opinion 
of the Magistrate, ought to be tried by euob 
Court.” It will be noted that the section 
distinctly deals with two sorts of cases (1) 
those triable exclusively by a Court of 
Session ot High Court and (2) those which 
in the opinion of the Magistrate ought to be 
tried by such Court. In the present case, 
the Magistrate from the beginning formed 
the opinion that the ca.se ought to be com¬ 
mitted to this Court if the accused admitted 
publication of the article complained of, and 
80 in accordance with the provisions of 
section 207, it was obligatory on him to 
follow the provisions of Chapter XVIII; but 
he has construed the provisions of section 
347 as rendering it obligatory on him nob 
to do 80 . This could never have been the 
intention of the Legislature for, if the views 
of the Magistrate were followed, there would 
be no need for the elaborate provisions of 
Chapter XVIII at all, and also the provi¬ 
sions of Chapter XVIII and of section 347 
would be contradictory in their nature. 
There is no doubt, in my mind, that section 
347 is entirely a sopplemeutary section to 
Chapter XVIII and refers to a case which 
the Magistrate at hrst takes up with a view 
to disposing of it himself. Before concluding 
it, he finds that it is one which ought to be 
tried by the Court of Session or High Court: 
in other words, comes under the category of 
the second class of cases referred to in section 
207. Section 347 was enacted to lay down 
the rule of procedure when such a position 
arises. It enacts that the proceedings of 
the Magistrate taken with a view of finally 
dUposipg of the pase himself shall cease and 


that he shall deal with the ease under the 
provisionsof Chapter XVIII. The position of 
section 347 supports this view, and it could 
never have been intended to create an 
arbitrary power of committal at any stage 
after the elaborate provisions laid down in 
Chapter XVIII which are obviously and 
rightly intended for the benefit of accnsed 
persons—provisions which were intended to 
give them the opportunity of clearing 
themselves before the Magistrate of charges 
made against them and so freeing them from, 
in some cases, a period of incarceration and 
in all from the prolonged anxiety and 
expense incurred by a trial being ordered, 
and which were also ioteoded to give them 
notice of the evidence which will be brought 
against them on their trials and so the 
opportunity of refuting it. 

Parlbtt, J.—I am of opinion that in this 
case, the Magistrate was in reality acting 
from the outset under Chapter XVIII of 
the Criminal Procedure Code and that section 
347 can apply to it only if it be held that 
that section so completely overrides the 
provisions of Chapter XVIII as rot only 
to empower but even to require a Magistrate, 
who is holding an inquiry under that 
Chapter, to make an order committing the 
accused for trial immediately it appears to 
him that a prima facie case has been made 
out which should be tried by the Court of 
Session or the High Court. It this were 
intended, it would have been easy to place 
the matter beyond doubt by enacting the 
last sentence of section 347 (1) in some 
such words as these he shall stop further 
proceedings and, notwithstanding anything 
contained in Chapter XVIII, shall forthwith 
make an order committing the accused for 
trial.” Moreover, if it were intended that 
an accused could be committed for trial 
without the whole of the prosecution evi¬ 
dence being taken, in the same way that a 
charge can, under such oircumstances, be 
framed against him in a warrant case, there 
can be no doubt that section 210 would like 
section 254 contain the words “or at any 
. previous stage of the case.* 

That such is not the intention of section 
347 can, I think, be demonstrated by a con¬ 
sideration of the folio/ying section which 
runs:— 

“Whoever, having been convicted of an 
offence punishable under Chapter XU OV 
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Chapter XV^II of the Ind'an Penal Code 
with imprisonment for a term of three years 
or upwards, is again accused of any offence 
punishable under either of those Chapters 
with imprisonment for a term of three years 
or upwards, shall be committed to the Court 
of Session or High Court, as the case may be, 
unless the Magistrate before whom the 
proceedings are pending is of opinion that 
he can himself pass an adequate sentence 
if the accnsed is committed.” 

Leaving aside the further reference to 
section 30 of the Criminal Procedure Code, 
this section read by itself and construed 
literally might be taken not merely to 
authorize but even to enjoin a Magis¬ 
trate to make an order committing an 
accused person for trial merely upon the 
following materials which would usually be 
forthcoming without the examination of a 
single witness: — 

(o) Evidence of accused’s previous con¬ 
viction of one of the offences specified ; 

(b) An accusation against him of having 
committed one of those offences after such 
conviction, and 


(c) The Magistrate's opinion as to th( 
appropriate sentence if the accused h 
convicted. Yet it could nob be seriouslj 
argued that because section 348 oontainj 
no specific reference to Chapter XVflf, s 
commitment made under section 348 should 
not be made strictly in accordance with 
all the provisions of that Chapter, and if 
a Magistrate taking up a case from the 
outset under section 348 with a view to 
commitment is bound by those provisions, 
why should he not be equally bound by 
them because the circumstances which lead 

opinion that a case 
which he originally intended to dispose of 
himself should be committed for trial eg 
evidence of previous convictions of any of 
the offences specified in section 348,'came 
to light at a later stage of the pro- 
ceedinga? I am unable to snggest any 
reason that could justify any such appirent 
anomaly, but I think the question suggests 
an explanation of why section 347 directs 
that the accused shall be committed “under 
the provisions hereinbefore contained ” 
whereas neither seotion 346 nor section 
343 contains those words. These last two 
sections refer to oases where the Magis- 
trate who erentnally commits the aoonsed 
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for trial has from the commencement of 
his proceedings contemplated such com¬ 
mitment. He is, therefore, bound by section 
207 to adopt throughout the procednre 
prescribed in Chapter XVIII and it is 
accordingly unnecessary in sections 346 and 
348 to repeat the provisions of section 207. 
Under section 347, the conditions are 
quite different. The Magistrate may have 
already framed a charge without examining 
all the prosecution witnesses or without 
their having been cross examined : the 
section, therefore, warns him that if he 
decides to commit for trial, he must make 
his proceedings conform to the provisions 
of the Criminal Procedure Code relating 
to commitment. Those provisions, and so 
far as I am aware, all of them, are con¬ 
tained in Chapter XVIII of the Code: 
Other sections, e.g., 346 to 348 and 447 
lay down certain circumstances under which, 
and the Court to which, a commitment 
should be made, but, so far as 1 am aware, 
nowhere but in Chapter XVTII is the pro¬ 
cedure laid down to be followed in making 
such commitment. If the words in section 
347 shall stop farther proceedings and 
commit the accused under the provisions 
hereinbefore contained” did not mean that 
all the provisions of Chapter XVlll were 
to be complied with, I consider it must 
have been made clear which provisions 
were to be and which need not be followed 
by substituting some such words as “under 
the provisions of section (or sections) so 
and of this Code.” I feel no doubt that 
section 317 requires that every commitment 
made under it shall comply with all the 
essential provisions of Chapter XVTir. 
Among them, I consider the main pro¬ 
visions to be those of sections 208, 209, 
and 210, namely, that all the evidence 
produced in support of the prosecution 
shall be taken. The accused shall ba given 
an opportunity to cross-examine the 
witnesses for the prosecution ; he shall ba 
allowed to produce any evidence he wishes 
in his behalf and the Magistrate shall 
take it; he shall be examined for the 
purpose of enabling him to explain any 
circumstances appearing in the evidence 
against him ; and a charge shall be framed 
declaring with what offence be is charged. 
These provisions clearly operate gi*eatly 
m favour of an accnsed person by giving 
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him fall opporbaniby of ahowlog' oiaae why 
a oommitmsnb should nob bs ma'ie, and 
by giving* him fall notio3 of the case he will 
have fco meet if ib is made. They also 
aohieve other desirable ends. They prevent 
the waste of time entailed upon all con- 
csrned by unneoessary commitment. They 
also help to prevent miscarriages of jastice : 
it is easy bo imagine a case where, owing 
to the death of a witness, a proseontion 
would fail but for the provisions of seobion 
33 of the Evidence Aob, or where an 
accused person would be greatly prejudiced 
by the Magistrate’s refusal to examine a 
defence witness whose attendance at the 
trial ib became subsequently impossible to 
secure, while section 283 of the Coda of 
Criminal Procedure can only be used if 
the evidence of the witness was duly taken 
in the presence of the accused before the 
Committing Magiabrabe, which can ooly 
mean taken under the provisions of Chapter 

XVXII. 

In the present case, the accused has 
expressly pleaded that he was prejudiced 
by the procedure adopted, but even if he 
had nob, 1 think ib must have been held 
that the commitment was not made according 
to la'V and should be quashed. 

I concur in the order proposed by the 

learned Chief Judge. 

YoDNO, J.—The facts of this reference 
are fully set out in the jaigment of 
the learned Chief Judge, with which I 

concur. i»/i\ 

Section 347 runs as follows:— (1) If 

in any inquiry before a Magistrate or in 
any trial before a Magistrate before signing 
judgment, it appears to him at any stage 
of the proceedings that the case is one 
which ought to be tried by the Court of 
Session or High Court, and if he is 
empowered to commit for trial, he shall 
stop further proceedings and commit the 
accused under the provisions hereinbefore 
oontained. If such Magistrate is nob 

empowered to commit for trial, he shall 
proceed under sectiou 346.” 

The first question that is to be decided 
is whether the words ‘in. any inquiry or 
in any trial” are exhaustive. If they are 
exhaustive they constrain the Magistrate 
to act in fiat contradiction of sections 
207-210 which are equally imperative ; this 


seems to me improbable, and I think tho 
words "at any stage of the proceedings” 
tend to show that the proceedings must be 
in an inquiry in which the Magistrate is 
not bound to commit if a prima facie case 
is made out or in a trial which he is 
competent to hold. In other words, the 
proceedings must be such that they could 
be and have been started by the Magis¬ 
trate with the intention of conclading them 
himself and then at some stage, he must 
have become satisSed that this original 
intention was inappropriate and that the 
case was one which ought to be finally dealt 
with by a superior Court. 

If then it is not exhaustive and does nob 
apply to cases in which the Magistrate is 
incompetent to deal with finally, does the 
section apply to cases which the Magistrate 
is competent to decide, but in which he 
becomes convinced at any stage that he 
ought not to decide? This again would 
give him power to contravene the same 
imperative sections of the Code, contained 
in sections 207-210; section 207 of the 
present Code is exactly the same as 
section 207 of the Code of 1882, and 
provides as follows The following pro¬ 
cedure shall ba adopted in inquiries before 
Magistrates where the case is triable ex¬ 
clusively by a Court of Session or High 
Court, or, in the opinion of the Magistrate, 
ought to be tried by such Court.” Ib is 
also the same as section 189 of the Code 
of 1872 with the significant exception of 
the last clause relating to inquiries which 
in the opinion of the Magistrate onght to be 
tried by such Court. These words wore 
added by the Code of 1882. 

Section 347 of the present Code is also 
the same as section 347 of the Code of 
1882. 

The analogous section of the Code of 
1872 related only to trials. The Code of 
1832 extended its provisions also to 
inquiries in which the Magistrate became 
convinced that the case shonld be dealt with 
finally by another Court. 

The same Code, therefore, which extended 
the provisions of section 347 to these 
inquiries was careful to provide expressly 
for the procedure to be adopted in such 
oases, and yet if the provisions of sectiou 
347 %re tp enable the Magistrate tp 
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commit at once, they enqhle or rather 
require a Magistrate to aot iti direct con* 
traveutiou of section 207. This also seems 
to me improbable. 

Yet the section directs him to stop 
further proceedings and commit under the 
provisions hereinbefore contained. 

That commit” cannot always be con¬ 
strued in its absolutely literal sense, is I 
think, clear from a perusal of 'section 348 
as pointed out by Parlett, J. It is to my 
mind impossible to suppose that a man wlio 
falls under section 348 must be committed 
just because he is accused of a certain 
offence The word must be used elliptically 
and the ellipse must be “if iu the Magis¬ 
trate 8 opinion there are grounds for 
committing’. Section 310 shows when and 
under what circumstances a Magistrate may 
be satisded that there are grounds for 
committing, and I see no reason why the 
word commit; should not be used in a 
similarly elliptical sense in section 347, and 

provisions heroin- 
such "ir -pport 


H so, the words ‘shall stop further 
proceeding muab mean shall stop further 
proceedings lo the inquiry or trial in which 
he 18 engaged. Tins was the procedure 
expressly directed under the Code of 1872. 

In that Code, the section was coDdaed to 
warrant eases and found place in the 
Chapter relating thereto, and the section 
required the Magistrate to stop further pro¬ 
ceedings under that Chapter 

only to inquiries into offences which hf Is 
conipeteut to try himself and which it was h s 
original intention to try if a prima facie case 
shonld be made ont. I do not think thaVth: 
words in any inquiry” relate to inquiries 

to tte Magistrate has determined 

to send the case to Sessions if a prirna 

case is made out but I think that the words 

di z 

Mag-;iLVL^\X^at:hi:rihe"t?nee^d! 
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Higs ceased to be an inquiry and became a 

trial and to enable him to act at the earliest 
possible stage. 

In the present instance, the Magistrate 
was competent to try the case himself but 
either ab initio or at a very early stage 
became cmvinced that the case was One 
which should, if a prima facie case were made 
out, be tried nob by himself bat by the 
Chief Court. In the one case, he should 

in my opinion, have followed the procedure 
laid down by the Chapter XYIU from the 

start, iQ the other he should have stopped 
further proceedings in the inquiry or trial 
whichever it may have baen, iu which he 
was engaged and adopted the procedure 
prescribed by Chapter XVIU. I do not 
think he need have started de nooo but 
he should have allowed the Crown to call 
such witnesses as it deemed 6t. and have 
allowed the accused to cross-examine them 
and call witnesses himself if so advised. 
He has not done this, but has committed 
m coptraventioQ of section 210 and the 
commitment is, therefore, in my opinion 

Illegal. I agree that it must be quashed and 
IQ the order proposed* 

Order quashed. 


LOWER BURMA OHIRF OOURP 

FULL BENCH. 

Oriuinal REPSBBNCg N^o. 19 OP 1912. 
February 23, 1912. 

Presewfi—Sir Charles Fox, Kt., Chief Judge, 
Mr. Justice Hartnoll, Mr. Justice Ormond, 
Mr, Jastice Hobiasoa and 
Mr. Jastice Parlett. 

NGA PO SBIK— Appellant 

versus 

A., a paddy dealer, entered into an aoreement with 

wi’th^cer^^^^l^^W™ supply A 

wittt certain baskets of padd7 to ha 

partinakr place and to be deHvered at B.’s mUls Oa 

10.WU to enable 

him to obtain this paddy and it was 

amount ehenld be eettled by B. taking over tke^eMy 
at the ruling market rate on the day of deliver? I 
undertook to use this sum to no other purpose that 
the purchase of paddy for B. SimultLu^ouslv !l 

executed five promissory-notes for Bs. 2,000 each ti 
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favoar of B. bearing no intoroab. A. was to boar tho 
loss, if any, and was bo retain tho profit if any: 

Hold, (HartnoU, J., disaen'-ing), U) that there was 
no enbrustment of the money to A. withm the 
meaning of seobion 40oof the Penal Oodo; 

(a I that the effect of the Lransaobion was to oroato 
the relationship of debtor and creditor between A. 

^*Per’Fo.o. O.J. -The property in respoob of whioh 
criminal breach of trust can be ooinmitbed must bo 
either the property of some parson oblier than the 
person aooused, or the beneficial interest in or ownoi- 
ship of it must be in some other person, and the 
ofleucler must hold such property on trust for suoh 
other person or in some way for his bonefat. 

Mere broach of contract is not made synonymous 

with criminal breach of trust. ^ • • i 

Per Onnond, J—In a prosooution for criminal 

breach of trust, the fact of trust must bo established 

beyond all reasonable doubt. 

OaOEii OF RBFEafi^^CE. 

The following reference was made to a Fall 
Bench by Mr. Joatice Harbnoll: — 

The appellant, Maang Po Seik, was charged 
by the Sooieta Anonima Coloniale de Trieste 
with criminal breach of trust and has been 
convicted under section 406 of the Indian 
Penal Code and sentenosd to undergo nine 

months* rigoroas iraprisonmeafc. 

At tho hearing of the appeal, a preliminary 
paint was raised that appellant’s agreement 
with the complainant Company was such 
that there was no trust created wibhm the 
meaning of section 4.5 of the Indian Penal 
Code so that there conld be no breach of 
trust and, consequently, no couvicbion for 
criminal breach of trust. My attention was 
drawn to the recent case of Wong Tone W-nn 
V. Emperor (D, which was decided by my 
learned colleagne, Mr. Justice Ormond, and 
whioh was stated and seems to be a precisely 
similar ease bo the present one. In that 
case, it was held that there was no trust and 
the appellant was acquitted. The authori¬ 
ties quoted in that case were again quoted 
before me. lb is proved and admitted that 
on March 2l8t, 1911, the complamanb 

Company advanced Rs. 10,000 to appellant 

who at the bima signed an nodertaking in 
the following form: 



[n consideration of the snm of Rs. 10,000 

only advanced to me as per 

(1) 6 Bur. L. T. ll; 6 L. B, R. 4<fi; 13 Or. h. J- 269j 

14 Ind. Cag. 653. 


No. 86/90, dated the 21st March 1911, 1, the 

undersigned, undertake to bay about 10,000 
baskets of sound paddy at Maugaladon vil¬ 
lage and to deliver the same to the Societa 
Anonima Coloniale de Trieste,” at their Dew- 
bong mill within 20 days from date. The 
value of the paddy to bs credited at the 
ruling market-rate for tho like paddy on the 
day of delivery. 

I underbake that the above sum of Rs. 10,000 
will be used to no other purposes than 
the purchase of the above mentioned 10,000 
baskets of paddy. 


Signature in Burmese. 


At the same time, he signed five promis¬ 
sory-notes for Rs. 2,000, each payable on de- 
maud but nob bearing interest. It was fur¬ 
ther admitted that if the money or any of it, 
or if paddy bought with such money was 
lost while it was in the possession of the 
appellant, the loss was to fall oa the latter. 
Again, if appellant made losses in purchasing 
paddy and disposing of it to the complainanb 
Company, according to the terms of his un¬ 
dertaking, he was to bear them, whereas if be 
made profits, he was to enjoy suoh. 

It was contended, on behalf of the appel¬ 
lant, that the nodertaking did not create any 
trust and that the execution of the promis¬ 
sory-notes made the transaction merely a 
loan, that immediately the notes were execnt* 
ed and the money was handed over the pro¬ 
perty in the money passed from the com* 
plainant Company to the appellant. I was 
asked to consider the legal consequences re¬ 
sulting on the promissory-notes being execut¬ 
ed—now that the relation of the debtor and 
creditor was established and that the appel¬ 
lant would be liable on them to any holder in 
due course. It was urged that the under¬ 
taking was only one to ntilize appellant’s owu 
money and the argument was further raised 
that in the case of a trust, a trnstee is not 
liable for loss incurred in the legitimate use 
of money nor can he enjoy any profits derived 
from its nse. Counsel for complainant Com¬ 
pany urged, on the other hand, that the under¬ 
taking and the promissory-notes mast be 
taken into consideration together, that the 
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real position was that the appellant was a 
trustee and only technically a debtor, that he 
undertook only to expend money in the pur¬ 
chase of paddy for the Company, and confi¬ 
dence was reposed in him by the Company, 
that he would only so use the money. It 
was submitted that the undertaking created 
a trust, that the Company could have either 
sued on the undertaking or on the promissory- 
notes, that the promissory-notes were only 
taken for extra security, that if the Company 
had negotiated the notes and the holder had 
sued appellant, the latter could have sued the 
Company. It was asked whether, if the 
appellant had used the money to pay off 
his own debts, the Company could not 

have applied for an injunction to prevent 
him doing so. 

In my opinion, the terms of the undertak¬ 
ing and also the oral agreement, if evidence 
of such oral agreement is admissible, cannot 
be ignored in deciding what was the nature 
of the true contract between the parties and 
it would be entirely wrong in determining 
whether a trust was created or nob to procesd 
on a consideration of the promissory-notes 
only and the legal consequences resulting 
therefrom. I will first proceed to consider 
the undertaking and the promissory-nobes 
together, leaving out for the present any 
consideration of the terms of the oral agree- 
mem and their effect. In the undertaking 
the appellant undertakes that the Rs. 10,000 
will be used for no other purposes than the 
purchase of paddy for the Company. The 

promissory-notes show that no interest was 

to be paid on the Re. 10,000 and this fact 
alone indicates that the transaction was no 
ordinary loan. It seems to me to be quite 
ckar that the Rs. 10,000 were adranced by 
the t^oipany to appellant for the purchase 
of paddy which was to be supplied to the 
Company at the current market rate and that 
the appellant bound himself not to ntilizs the 
money in any other manner. The premia 
eory-Dotes were merely taken as extra seouri- 
ty for the realisation of the money in case it 
became necessary to take steps for its re 
covery. Fire notes of Rs. 2,000 each were 
taken so that suits might be brought in the 
Small Cause Court. This is clear from the 

evidence of Tec Riu Sein. Looking at the 
undertaking and the promissory.notes to! 
gether, I am nnahle to see that the Company 
parted with the entire property inthe 


Rs. 10,000 for they did not give the unreetrioted 
use of it to the appellant. They stipalafced 
that it was to be used for no other purpose 
than the purchase of paddy for themselves 
and this stipulation was acquiesced in by 
appellant. If a third person knowing of this 
condition of the agreement between the Com- 
pany and appellant took the Rj. 10,000 in 
satisfaction of a debt owing to him by the 
appellant, it seems to me that the Company 
could sue him and recDver the money, for it 
would, undoubtedly, be a wrongful act for the 
third person knowing of the condition to 
have taken the money which was not at the 
entire disposal of appellant and which he was 
bound to use for the Company’s purposes. 
If I am correct in this view, it is an instance 
to show that the Company did not part with 
the complete property in the money. There¬ 
fore, looking at the underbaking and the pro- 
miasory-nofcee by themselves and constraiog 
by them the nature of the agreement between 
the parties, I am of opinion that their effect is 
^ show that there was an entrasfcmeat of 
Rs. 10,000 to the appellant for the parohase 
of paddy and that they oannot be held to 
show that the Company parted with all 
dominion over the money advanced. 

It now remains to consider the terms 
of the oral agreement and their effect assum- 
Jng that evidence of such oral agreement is 
admissible. The terms were that appellant 
was to purchase the paddy at such rates as 
he chose and bo supply it to the Company at 
e current market-rate in Rangoon, bearing 
all c)n3equent loss or enjoying all consequent, 
profit and that if the money or any of it or 
paddy purchased with the money was lost 
while ifc was in the appellant’s possession, he 
was to bear such loss and so the question 
arises whether such conditions do not create 

such a state of affairs, that it must be held 

that the Company parted with all dominion 
over the property and so no trust could be 
created with respect to it. If the further 
conditions other than those ascertained by a 
consideration of the undertaking and pro- 
missory-nobes had bsen that all legitimate 
loss of the Rs. 10,000 or part of it or paddy 
purchased with it should fall on the Oom- 
pany, 1 am certainly of opinion that a trust 
was created, the Company would not only 
ave restricted the use of the money bub also 
ave arbher kept its dominion 07 er it by 
agreeing to bear aqy legitimate loss th^t 
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ooourced. Bat. ifc did not. Tha appellaafc was 
to bear aaob loss. Does this create saoU a 
oondition that the Oompany must be held, to 
have divested themselves of aa^h dotnuiioa 
over the money, that they oanoot create a 
trust with respect to it? One of the looi. 
dents of au eatrasbmeat of pioperby is that the 
person entrusted with it holds it on behalf 
of another and is not liable to account for it, 
if it is lost without culpable negligence on 
his own part. Here one of the conditions of 
the contract between the Company and the 
appellant was that the appellant was res- 
ponsible for loss in any case. This is a con- 
dition incompatible with an entrustmeub and, 
therefore, it may bo argued that there was 
no trust; on the other hand, it may be said 
that there was an entrastmenb at any rate as 
long as the money or paddy was not lost and 
that after there was a loss, a different state 
of affairs came in. But the question arises 
whether it would not be wrong say that 

at one period the appellant must be held to 

have possession in trust and at another nob so 
to hold and whether he mast nob be considered 

to have held it in the same character through- 
out, that character baicg determined from a 
ooaaideratioa of the whole contract and 

its oonditions. The 

that one portion of the 

the parties makes appellant hold the 

money in trust for a specific purpose whereas 
rnother portion of it is incompatible with a 
State of entrastmenb. Tbe resulting effect 
aid whether it should be held that there 
exists an entrustmeot within the meaning o 
section 405 of the 

to me to be a matter of some dieacuUy to 
decide. This view of the case was nob clear y 
realized and argued before ine and I would 
prefer not to express any opinion at present, 

My views as set out above are different to 
those held by my learned colleague. Mr. 
Tuatice Ormond, in what is allowed to be a 
precisely similar case. Mr. Justice Ormond 
held that the money was advanced as a loan 
pare and simple, which loan was re-payable 
on demand and that the accused audertook 
to buy paddy with the money and sell the 
paddy bo the Oompany at the current market- 
rate and that ns in the case of a loan, the 
Dpoperty In the money passes,bo the borrower, 
there could be no breach of trust in respejb 
pf property of which he is a sole owner. In 


the case of Tha Po v. Enip<iror (2), the ques¬ 
tion as to whether a oundibiou that threw on 
the person taking the advance all loss made 
any difference in his relation to the person 
advancing money was not discnssed. 

But there is a fuither aspect of the case 
that has presented itself to me which is as 
follows; As I have set out, in my opinion, 
the underbaking and promissory-notes taken 
by themselves shuw that there was an 
entrustmeot to appellant within the meaning 
of the section 405 of the Indian Penal Oode. 
If it be decided that the effect of the 
additional oral agreement so varies the 
meaning of the written part of the contract 
that it must be held that there was no 
entrastmenb within the meaning of section 
405 of the Indian Penal Oode, does not a 
consideration of the oral part of the agree¬ 
ment create a ccndition of affairs inconsistent 
with the plain meaning of the terms of the 
undertaking and the promi^ory-notes taken 
together? and if so, should appellant be 
allowed bo produce in evidence at all that 
part of the contract between him and the 
Company that can only be proved by oral 
evidence. In the case of Reid v. So Slaing 
(•i), it was held that where a party to a 
written contract institates a criminal pro¬ 
ceeding against another party to each 
contract which involves consideration and 
determination of what the contract between 
the parties was, no evidence of any oral 
agreement or statement is admissible in such 
proceeding for the purpose of contradicting, 
varying, adding to, or subbraobing from the 
terms of the written contraob auless such 
oral evidence is admissible under one or more 
of the provisos to section 92 of the Evideuoa 
Act. The only proviso of section that, I 
can see, is applicable to the present case is 
proviso 2 and that is only applicable when 
the separate oral agreement is not inoonsist- 
eat with the terms of the written one. 

Owing to the divergence of opinion 
between my learned colleague and myself' 
and the other questions of difficulty which 
I oQsider arise, X am of opinion that the 
matter is one for the consideration of a 
Full Bench of this Court and 1 refer to 
such the following question: 

(2) 3 L. B. R. 200; 4 Or. L. J. 403. 

(3) 6 L. B. a. 241; 3 Bur. L. T. 124; 8 Ind. Oas. 9621 
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“On the facts proved and admitted as to 
the agreement that was entered into by the 
appellant and the respondent Company and 
which are admissible in evidence, was 
there an entrastment of property within 
the meaning of section 405 of the Indian 
Penal Code to the appellant? 

JUDGMENT OP THE FULL BENCH. 


Fox, C. J.—I understand that the faots 
admitted and proved are that the Company 
adpanced ^ the appellant Rs. 10,000 upon 
his signing five promissory-notes for 

Ra. 2,000 each payable on demand, and the 
document set out in the reference; that the 
Company would not have advanced him 
the money nnless he had signed the docu¬ 
ment as well as the promissory-notes; that 
whether he expended the whole of the 
Hs. 10,000 on purchasing paddy or not, he 
supplied paddy to the Company of’the 
value of only about Rs. 5,000 at the 
Rangoon market-rate at the time of delivery 
that the accused, although colloquially 
called a paddy broker, was not a broker 
in the proper sense of the term but was a 
middleman who, if the agreement evidenced 
by the document had been carried out 
would in his own interests have bought at 
the lowest price he could get paddy at or 
in the village named, and after having it 
brought and delivered to the Company at 
Rangoon would have received from it 
credit against the advance of Rs. 10,000 
calculated on the ruling market-rate iu 
Rangoon on the day of delivery for paddy 
of the description delivered; that if such 
price covered more than what he had paid 
for the paddy and his expenses in bringing 
It to Rangoon and delivering it, he was 
entitled to the profit; if, however, the 
opposite was the case, he was to bear the 
loss; that until the delivery of paddy to the 
firm, he bore all responsibility for the 
money he received and for paddy he bought 
With it, and he was responsible for pay- 
meot of the promissory-notes in any event, 

• money he received was lost 
by him by misadventure or act of God. 

The above liabilities and position of the 
accused were not, as I understand, the 
result of any oral agreement; they are the 
egal consequenoes of the documents, and 
the relationship of the partif^s. The accused 
was charged with having dishonestly used 


part of the Rs. 10,000 advanced to him 
and with having thereby committed 
criminal breach of trust. This charge 
involved hie having held the Rs. 10,000 on 
trust for the Company. The question is 
whether he did so hold it or not. Criminal 
breach of trust is defined as follows in section 
405 of the Indian Penal Code:^“Whoever, 
being iu any manner entrusted with pro¬ 
perty, or with any dominion over property, 
dishonestly (.i.e., with the intenfcionof oansing 
wrongful gain to one person or wrongful loss 
to another person) misappropriates or con¬ 
verts to his own use, that property, or dia- 
honestly uses or disposes of that property 
in violation of any direction of law presorib- 
iQg the mode in which such trust is to be 
discharged, or of any legal contract, ex¬ 
press or implied, which he has made touching 
the discharge of snch trust, or wilfully suffers 
any other person so to do, commits criminal 
breach of trust.*’ The name and definition 
of the offence are the creation of the Indian 
Legislature. Under rulings of the Privy 
UouDcil, we are precluded from looking for 
guidance as to the intentions of the framers 
to anything that was said by them before the 
Penal i.ode was passed; we are confined to 
consideration of the words used, but can look 
for assistance to the illustrationo given iu 
the Code. Looking at the section and il- 
lustrations, it appears to me clear that before 
a person can be convicted of the offence he 
must have in some way become entrusted 
with property or with dominion over pro¬ 
perty of which he is not the beneficial owner, 
and whilst holding or having dominion over 
sue property, he must have dishonestly done 
one of the acts enumerated in oonneobiou 
with It One of those acts is the dishonest 
use or disposition of the property in violation 
of any legal contract, but the legal contract 
must be one the person has made touching the 
discharge of the trust. Mere breach of con¬ 
tract IS nob made synonymous with criminal 
breach of trust. Iq all the cases given in the 
illustrations to the section in which the 
person is said to have committed the offence, 
e property iu respect of which he is said 
to have committed it is property of auofcher 
persou, or property of which the offender was 
not the beaeficial owuer, although in one 
case, that of the executor he had the legal 


INDIAN CASE?. 


829 


tol. XVlt] 

NQA PO 8B1K V. BUPBROR. 

I take ifc then that tlie property ia respect 
of whioH criminal breach of trust ova be 
committed must ba either the property of 
some person other tha-i the persm accused, 
or that the beneficial interest in or owner¬ 
ship of it must be in some other per35n, and 
the offender must hold such property on 
trust for such other person or in someway 
for hifl benefit. 

The documents in the present case do not 
appear to me to show that the accused was 
entrusted with the Rs. 10,000 by the prose- 
cnbors, or that he subsequently 
trust for them or for their benefit. What 
they do show is that they advanced him the 
Rs 10.000 and that he undertook and con¬ 
tracted to use it in a certain way. In col¬ 
loquial language, it may, no donbt, be said that 
when one party advances money to another, 
he entrusts him with that money, bub the 
legal position is that the person to whom the 
money is advanced becomes indebted to the 
one who has advanced it, and becomes liable 
to discharge the debt, not by paying back 
the actual coin or currency notes advanced, 
but by paying other moneys or in any ottier 
way which may bs provided for or agreed 
upon. I agree with Dr. Gour’s view in para- 
trraph 3198 of his Penal Law of India 
in which he deals with comments on the 
debts and the case of moneys advanced to a 
contractor for building purposes. He says: 

“In such a case, it would be more correct to 

say that the money was paid and not en- 
trusted to the contractor, though payment 
may have been made for a specific purpose 
and on the strength of a certain assurance. 

If the accused held the Rs. 10,000 on trust 
for the prosecutors or for their benefit, then 
the prosecutors retained certain rights over 
the coin or currency notes they advanced; 
bat if on taking the money to his home, it 
had been seized under an attachment in 
execution of a decree against him, would or 
could a Ooarb have snsbained a claim by the 
prosecutors to the money as 
attaching creditor? Again, if he held the 
money on trnst for them, the proseoators 
might have brought a suit to specifically 
enforce the contract by compelling him to 
carry out his undertaking to apply the money 
only in the purchase of paddy. But would 
or could a Court under section 12 of the 
Soeoifio Belief Act enforce such underbaking 
on tho ground that the act to he done was 


in the performance of a trust? The case of 
Reg. V. Townshend (4) was relied on by the 
proUoutors* Advocate. Jn that case, the 
accused was held liable to conviction under 
the 80bh section of the Larceny Act. 1861, 
not in respect of the advance he received 
from the prosecuting bank, but in respect of 
the goods and proceeds of goods which the 
advance enabled him to obtain, and because 
be had in writing undertaken to hold the 
goods in trust for the bank and to hand it 
the proceeds of goods he sold. The docu- 
meat he signed was held to make him a 
trustee of the goods and proceeds of them 
under an express trust. There ia no sach 
declaration of trust of either the money ad- 
vanced or the paddy to be bought with it 
in the agreement in this case. The word 
'‘enbrusbed’’ has been explained and applied 
in England in Phillips v. Huth (5) and 
HatfieU V Phillips (6) but these cases were 

in connection with an act dealing with civil 
liabilities only, and do not seem to afford 
much guidance bo the interpretation of the 
word in a penal statute. The decision of 
Mr. Recorder Agnew in Maung Pwa Oyee v, 
Q'ieen-JSinpress (7) was referred to. In the 
judgment, he said that the fact that the rela¬ 
tion of debtor and creditor is established does 
not necessarily make it impossible to convict 
the debtor of criminal breach of trust, but he 
cited no authority for this proposibisn. The 
case of Queen’ElTipresa v. Moss (8) does 
not appear to me to support it. In that 
case, the charges against one of the Directors 
of the bank, as set out in the report, were 
that he had dishonestly misappropriated, 
etc., the funds of the bank, nob the fanda 
of the depositors, the creditors of the bank. 
Being of opinion that the doouments in the 
present case evidence an advance by the 
prosecutors to the accused resulting in the 
relationship between them of creditor and 
debtor, and a contract by the debtor to 
apply the moneys in a certain way, 

which contract did nob establish a re¬ 
lationship of trustee and cestui que trust 
between them, I would answer the question 
referred in. the negative. 


(4) (1884) 15 Oox Or. C. 466. 

(5) 6 H. & V7. 672; 10 L. J. Ex. 65. 

(6) 9 M & W. 647; 11 L. J. Ex. 426, 

(7) 2 Bor. L. R. 9. 

(8) 16 A. 88. 
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Hart.>joll, J.—Though I understood at 
the first hearing that the terms as to profit 
and loss agreed on between the parties 
were the subject of an oral agreemaat, at 
the hearing of the reference, it was stated 
that this was not so and it was explained 
that the terms I referred to as those of 
an oral agreement were a matter of general 
practice in Rangoon. Though 1 have not 
got It down in my notes, according to the 
learned Chief Judge, whose judgmont I 
have had the opportunity of reading, he 
understood that the terms between the 
parties referred to by me as those of an 
oral agreement were the legal onsequences 
of the documents and the relationship of 
the parties. At the hearing of the re. 
ferenoe, no arguments were bvsed on the 
case of 0 End v. o?o Hlaing (3) and it was 
allowed that all admitted facts were ad. 
missible m evidence, and so it is not neces- 
aary to discuss any bearing that tha‘. case 
might have on the decision of this one 
In the order of reference. [ get out my 
views and I abide by them, it certainly 
appears to me that the mere circumstance 
f taking the five promissory-notes does 
not necessarily establish the fact that the 
relation between the parties ould only 

creditor and debtor 
and that, therefore, there could have been 
no eotrustment. The real essencs of the 
agreement between the parties seems to 
me beyond doubt the supply of paddy by 

appellant with the mmeyof the respondent 
Company and the money was handed over 

i!Vu aad CO other—a 

flod'" if i, I thoroughly under- 

Stood. It 13 clear to me that the transac¬ 
tion was no ordinary loan nor was it ever 
meant to be one by either party The 
respondent Company reposed coafidenca in 
appellant that he would only purchase 

„ this o^JaBienca repjsed in him he 
would not ha™ got it g “ 

trictingr, Its use I am anable to hold that 
the respondent Company ever parted with 
all their property in the money. Bat L 

the dilhealt po,pt of the case, to my 
mind 13 whether the conditiona of proB^ 
nd loss are so inoompatiblo with a 

ruled that there was no each state. After 


the most serious consideration, I hare coma 
to tho opinion that they are not. U i. 
not impossible to hold a thing in trasl 
and yet be responsible in case of its 
loss. To take a simpla cisa, 4. hires a 
carnage to B. for a certain monthly sum 

one of the terms of the contract being that 

B IS responsible for all damage to, or the 

if S h ^?i S®- ““O'* a case. 

It B. dishonestly sold the carriage and 

used the proceeds, he would clearly be 

gnilty of orimioal breach of trust, and yet 

he agreed to bsar all loss that happsned 

to the carnage. The present case is a 

thT.u yet I think 

tha. the satne principle comes in. Though 

appellant hell the money in trust, yet ^if 

®’’ ’*® contract to 

render himself liable for all loss incurrsd 

OaaosD, J_Tha answer to the qnestioa 

to tho followiog question;-Do the two 
djoumants and tho admitted facts show 
either (1) that it wa, the inteutico oi 

Mtairih®^ ' “"“Pleie^nt should 

Tver to f ‘‘‘“■Jed 

over to the accused, and should be the 

mivht P^idy, as Sion as the money 

thaAh*’" iete paddy? or (2) 

from the 

trom the complainant, constituted himself 

ke"“n!r “"P oe'oplaiaant? 

I bo promisaory-notes would show that the 

money was advanced as a loanranT oof 
ol’ fch accused became’ the 

Q the other documents to show that this 

only to tak« was 

se-nnH ^ effect m certain events. The 
sewOna document snealra rf *-u 
har.n«. u “ speass ot the money as 
oaving baen advaQiftf^’» fra > 

and fho V. “Jvaaeea to the aooused, 

and the accused undertakes to "use” it in 
a apeoiBed manner, i.e., to bay paddy with 

o he 'P "dMvev" the paddy 

wit^ Its “ ‘P °<'^dhBd 

Wy Tr'’^®‘’^^‘“P °“ ‘•'P -^Py of de. 
accused ‘3 <iaiie oonsisteob with the 

accused having to buy the paddy on his 

comowT ““d ^esing to sell it to the 
t^ r ^ "PP P'dmittsd facts, «»., 
that tos aooused was a paddy dealer aud 


^oi. kvh] 


INDIAN OASES. 


881 


MGA PO 8EIK V. EMPEROR. 

that he was to bear any loss and to make 
any profit he oodd oat of the transaobion, 
places ib beyond qaesbion, to my mind, 
that the aoonsed was to bay the paddy on 
his own acooant and not as trastee or agent 

on behalf of the complainant If the doca- 

meat had not recited the faot of the 
advance by the oomplamant it wonld be 
simply a oontraot under whioh the oom 
plainant agreed to buy and the 
agreed to sell about 10,000 baskete of paddy 
at the market-rate of the day on whioh 
delivery is given, delivery to be given 
within 20 days. And the second docu¬ 
ment clearly does not contain a declaration 
cf trust on the part of the accused. I 
contains an expression of intention ““ 
part of the accused to expend a certain 
Lnd (which belonged to him) in the 
purchasing of paddy and an 
?e sell that paddy to the 
But there is a great difference ^ 

nromiee to expend money in a certain 
manner “in future,” e.g., in the purchasing 
of paddy, and a declaration of trust i» 
plJenH m respect of o’otemplatei fund^ 
And it can make no difference how the 
accused became the owner of the fund 
whether by loan from the complainant or 
TtherwUe If the facts had simply been 
?lat the' accused had said to the com- 

‘ :L.. ■»*/ 

'o', ’loOT Cl ‘r ‘•" 

trch^lu/ery^is given, I will promme ^ 
bay paddy and eell .t to yoa, 
that proposal was accepted, it could not 
bs contended that the accused had con- 
Ltuted himself a trustee for the com- 
Dlainaot in respect ot that B . lO.Udd- 
?„ a prosemtion hir “iminU^^b^ach of 

^'^rhl’shed beyond all reasonable dubt. 
Buf if this case the prosecution in effaci 

asks the Court to dad tha,o a 
!r/«,sarily implied becaase the acoased 
-.Iq bay paddy with the mjney 
own risk and on hU own acojatib. 
q fo sell the paddy to the oomplainaot. 

-IK ^c^d ‘fy rhrfr:;e‘'rf Te 

f cased bf I oau 6ud no sufficient ind.oa- 


tions of a trust |ia the two docuraenta 
and the admitted facts. I would, therefore, 
answer the qaestion referred in the nega- 
bive. 

BoufMSOS, J.—Ib is necessary to state 
distiaobly what are the facta proved and 
admitted in this case. I am of opinion 
that they are as follows: — Asccused is a 
paddy dealer. Ha entered into an agree- 
meat with complainant ou March 2l0t, 
19U, the object of whioh was that he 
should supply and oraplainant should re¬ 
ceive about 10,000 baskets of paddy which 
were to be bought at Mangaladon and 
delivered within 23 days of that date at 
complainant’s Dowbong Mill. Complainant 
the same day advanced him R«. 10,030 
to enable him to obtain this paddy and 
the parties agreed that the account should 
be settled by oomplaiaaut taking over the 
paddy at the ruling market-rate on the 
day of delivery. The acoused undertook 
to use this sum for no other purpose than 
the purchase of the above mentioned 10,003 
baskets of paddy. The accused executed 
simultaneously five promissory-notes for 
Ri. 2,000 each in favour of complainant. 
The price at whioh complainant agreed to 
take over the paddy was fixed and accused 
was bo baar the loss, if any, and was to 
retain the profit, if any, resulting from the 
prioe at whioh he bought the paddy. The 
question, then, is, whether there was an 
entrusbinsnt of this money to accused by 
the omplaiuaat? Uid the legal ownership 
of the money remain in the oomplainant, 
ot was there merely a debt due by accused 
to the firm? There can be no question 
that the money was advanced nader the 
agreemeub that it should be use! for the 
one spscifio purpose of buying paddy to be 
delivered to the complatuant and for nothing 
else. The accused, no doubt, promised that 
this should be done and would not hava 
g>t tbe ad vane i unless he had so promised. 
But is that sutficlaut to create an entrust- 
nient? We muse, £ thiuk, regard all the 
circumstances and there are the facta as 
to the profit aui Ihs aui the fact of the 
exeoutioQ of the promissory-notes. The 
acoused was clearly not the agent merely 
of tne oompUinancs nor a buyer for them 
and no more. If he bad beau, the oom* 
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plainant mush have taken the profit or 
borne the The oornplaioant wanted 

the paddy and wag willingr to agsist ac'-juaed 
towards getting it for f-hem. Accuael was 
willing to get it, bat would only do so 
if the complainant helped him with an ad* 
vanoe. The consideration to the accised 
was the chance of making a profit and the 
fact that he would have to bear the loss 
shows that the legal ownership in the ad* 
vance vested in him. The profit or loss 
to the complainant arose from the price 
ruling on the day of delivery and had 
nothing to do with the price on date of 
first purchase. It might be argued that 
the chance of profit was the payment for 
the service to be rendered, but there is 
more present here and the liability to 
bear the loss takes the matter oat of the 
category of mere remuneration and has a 
distinct bearing on the question of owner¬ 
ship of trie advance. Then ws have the 
execution of the promiasory-nobes. These 
cannot be regarded merely as an extra pre¬ 
caution or as providing a ready means of 
recovering the money on breach of the 
contract to supply paddy They evidence 
prima facie a loan and they must be given 
the ordinary legal effect that they carry. 
This must be taken into consideration with 
the facts and inferences set out above, and 
they greatly abrengthen the argument that 
accused was not a mere agent bub was 
legal owner of the money. For the pur- 
poses of the criminal offence, it is essential 
that there should have been an entrusb- 
raenb, that a trust should have been created, 
rhis is not to be lightly assumed bub must 
be clearly proved. The mere fact that 
promi88ory*uotes were taken dues not prove 
a loan, but even if none had been executed. 

1 do nob see that accused can be held to 
have become trustee. Oomplainant wished 
certain things to be done for his benefit 
and was prepared to help accused to do 
them. This IS a common experience. The 

money is given not as a loan merely nor as a 

that wh- H ®°able accused to do 

that which will be for complainant’s benefit 

and accused is prepared to undertake the 

work on the chance of making a profit. 

whi-nh ^ ^ condition attached, 

which condition was not fulfilled. 



T am unable to find that the money 
advanced remained the property of the com¬ 
plainant or that it wag entrusted to ac¬ 
cused in such a way as to amount to au 
entrastment and so to bring failure to 
carry out the promise within the purview 
of the criminal law. Suppose accused had 
gone to ilangaladon and arranged for the 
purchase of 10,000 baskets, but had then 
been rubbed off the Rs. 10,000, would he have 
had to bear the loss? Oomplainauts, I take 
it, would say so and sue on the pro*note8 
and they would deny all liability to the 
vendors of the paddy to carry out the con¬ 
tract. It could not legally be held that 
accused was their agent so as to connect 
them with the contract to purchase, More¬ 
over, it is stated in the order of reference 
that under these circumsbancds accused was 
to bear the loss. I think the question 
referred should be answered in the negative. 

Parlett, J.—1 am inclined to think that 
It was the intention of both parties to the 
transaction that the complainant firm should 
retain some dominion over the money in the 
hands of the ac:jnsed. bat that they have not 
succeeded in carrying out their intention. 

a ray opinion, the effect of the documents 
and of the agreement between the parties 
as to profit and loss on the transao- 
tion and as bo liability for loss of the money 
advanced from whatever cause arising was, 
that the property iu the money passed to the 
acc^ed. 1 doubt wiether the last clause 
of Exhibit A amouQted to a declaration of 
trust with respect to the money and the 
paddy into which it might be converted, 
and unless it did the beneficial interest re- 
mams with the accused. I would answer 
the question referred in the negative. 


mOIAN OASES. 


633 


Vol. XVII] 

UITHAMU&D ABDUCi k7AZ V. RAVI-UN-NISSA BtBI. 

ALLAHABAD HIGH COURT. 

FiRsr OiTit. Apphal No. 6 op 1911. 
October 22, 1912. 

Present:—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Baneijt. 
MUHAMMAD ABDUL AZtX—DsPEMOANr 

—Appellant 
versus 

RAFI-UN-NIS3A BIBl and another— 
Plaintiffs—Respondents. 

Latnhnrdar and co sharers—Suit for profits—Pen- 
dency of partition sitit no har—Oivil Procedure Code 
(Act V of IQOS), 0. II, r. 2—Principle for nwar^iny in- 
terest-^Discrc tion. 

The pendency of a suit fov partition is no bar to 
a suit for profits against the lamhardar. 

Two suits were brought for profits, one in rospoot 
of the share owned by the plaintiff as owner and 
the other as an assignee of another co.sharer: 

Seld, that the second suit was not barred by Order 
II, rule 2 of the Code of Civil Procedure. 

There is no provision of law regulating what 
interest ought to be allowed to a successful plaintiff 
suing for profits against tho lainbardar. Tho rato 
depends on the discretion of the Court. In fixing the 
rate of interest, the analogy of what is allowed in 
favour of a landlord against a defaulting tenant is not 
an unreasonable one. 

First appeal from a decree of the Assistant 
Collector, first class, of Jauupar. 

Messrs. W. B. Porter, Surendra 2^ath Sen 
and Shafi-uZ’Zaman, for the Appellant. 

Messrs. A. H. 0, HamiUon and J. K. 
Ohaudhri, for the Respondents. 

JUDGMENT.—This and the connected 
appeals arise out of suits for profits against 
the lambardar. The plaintiff, Musammat 
Rafi-UD'iiissa, in the first appeal which arises 
out of Snit No. 2 of 1909, sues for certain 
arrears of profits as vendee of the share of 
her husband, Abdnl Jail, The other first 
Appeal No. 334 arises out of Sait No. 3 of 
1909. In that suit, the plaintiff claimed 
merely as assignee of - the profits, the profits 
being originally dne to Abdul Alim. The 
connected second appeals also arise oat of 
Baits for profits nnder similar circamstanoes. 
All the appeals can be conveniently disposed 
of by a single judgment. 

The first point taken by the learned 
Advocate on behalf of the appellant is 
grounded on the following circumstances. 
It appears that a suit was bronght in the 
year 1905 to which the present defendant 
was a party for the partition of certain pro¬ 
perty including the property in respect of 
^hioh the profits are claimed in the present 


suits. It would appear that that suit, which 
was oomraenoed in the year 1905, has got only 
as far as the filiug of the writteu sbabement. 
Who is to blame for this gross delay does 
nab appear, but it is a matter for which bith 
parties must to some extent be accountable. 
The Judge, in whose Court the case is 
pending, himself ought ta have taken some 
steps to prevent a case remaining pending 
for such an unreasonable period. However, 
all that we have to consider in the present 
appeal is, whether or not the pending of 
that suit is a bar or ought to prevent a 
decree being given in favour of the plain* 
tiff assuming her to be otherwise entitlei 
thereto. We entirely agree with the Court 
below that it is no bar and that it ought not 
to interfere with the decrees being granted 
in the present suits. 

The next ground was the suggestion that 
the plaintiff by brlnginga suit for profits iu 
respect of the share of which she was 
owner and being also entitled to the profits 
which she claimed in the second suit as 
assignee, has split her cause of action and that 
the second suit was barred by the provisions 
of Order It, rule 2, of the Code of Civil 
Procedure. Reliance was placed on the oases 
of Skafkat-un-nissz v. Shib Sahai (1) and 
Murti V. Bkola Ran (2,), In our opinion, 
the circumstances of these two cases are 
quite distinguishable from the present. 
1q the present cases, the plaintiff’s cause 
of action is quite distinct, in one case 
she is the absolute owner of tho property in 
respect of which she claimed profits, in the 
other case she is merely the assignee of the 
profits, due to her vendor. In addition to 
this, the vendor iu each case was different. 

The third ground was that the Court below 
was wrong in allowing 12 per cent, interest, 
There is no actual provision of law regulating 
what interest ought to be allowed to a 
successful plaintiff suing for profits against a 
lambardar. The Court below appears to have 
acted on the analogy of what is allowed iu 
favour of a landlord against a defaulting 
tenant. We think that this is not an 
unreasonable analogy and we see no saffioient 
reason to interfere with the discretion of the 
Court below in the amount of interest 
allowed. In some cases, there might be 

1) 4 A. 171. 

2) 10 A. 105, 
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special circamstances which would render it 
ineqaitable to give a high raie of interest, 
but no such special circumstances have been 
brought to our notice in the present case 
and, furthermore, the question of the rate of 
interest distinguishable from giving interest 
at all, does not appear to have been raised in 
the Court below. 

The fourth point was that the Court 
below decided the case without hearing 
certain witnesses of the defendant. We are 
referred to an order on the order sheet, dated 
the 26th of September 1910. It does not 
appear from anything to which our attention 
has been called that any application was 
made to the Court below to adjourn the 
hearing of the case upon any reasonable 
grounds and that such application was 
refused. Furthermore this ground of appeal 
has not been supported by any evidence 
which would lead us to the conclusion that 
the Court below had acted unfairly or im¬ 
properly. In our opinion, this ground of 
appeal has no force whatever. 

The fifth ground was hardly pressed and, 
in our opinion, has no force whatever. It is 
suggested that because there is a clause in 
the ‘wajib-uUarz that no division of profits 
was necessary, that, therefore, the profits 
could not be sued for. It is quite clear that 
this provision in the wajih-ul arz dealt with 
the period when the owners of the property 
were joint in food and basiness, a 
ciroumstauce which has long since ceased to 
exist. 

There were certain other minor grounds 
which were mentioned in the course of the 
argument which has been fully dealt with in 
the judgment of the Court below with which 
we agree. 

The result is that the appeal fails and is 
dismissed with costs. 

Some objections were filed on behalf of the 
respondents as to the amount allowed against 
the lamhardar. We think that the Court 
below dealt with the case fairly and justly 
upon such evidence as the parties on both 
sides thought fit to adduce. We think there 
is no force in the objections and accordingly 
dismiss them with costs. 

Appeal dumissed. 


[im 


BOMBAY HIGH COURT, 

Second Civil Appeal No, 717 op 1911. 

September 10.1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Bao. 

HIRA NAIKIN— Appellant 

versus 

RADHA NAIKIN— Respondent. 

Naikin—Adoption of daughters — Will — Construe^ 
tion —Persona designata— Practice—Hindu Law or 
Muhammadan Law. 

A., a professional prostitute of the class known 
as Naikins, made a Will in favour of B., a daughter 
of one of her near relatives. The Will declared 
that as the testatrix had no issue of her own, she 
had adopted B., but in the subsequent passages 
of the Will, sometimes the adjectival phrase adopted 
daughter' occurred, and sometimes ic did not occur 
in relation to the name of B, B, claimed the pro¬ 
perty of A. as her adopted daughter and also as 
persona designata under the Will: 

Held, that the adoption was invalid; 

Mathura Haikin v. Esu Naikvi, 4 B, 545 at p. 565, 
followed. 

Venku v. Mahalinga, 11 M. 393, dissented from. 

(2) that according to the Will, B. was not to take the 
property as being the adopted daughter, but that 
B. was the adopted daughter and was to^ take the 
property because she was the special object of A.’a 
bounty. 

Where in a case, there is no specific evidence to 
show whether the parties are to bo reckoned as 
Muhammadans or Hindus, but from the ver; beginning 
of the litigation to its appearance in the High Court 
in second appeal, the assumption, which throughout 
was accepted by both parties, was that they were to 
be governed by Muhammadan Law, the High Court 
would not allow any of the parties in the second 
appeal to disturb that assumption. 

Second appeal from the decision of the 
first class Sabordinate Judge, at Satara, in 
Appeal No. 53 of 1910, varying that passed 
by the Sabordinate Judge at Karad, in Civil 
Suit No. 429 of 1908. 

Mr. Jayakar, (with him Mr. J, B. 
Oharpure) y for the Appellant. 

Mr. Ooyaieey (with him Mr. K. H. Kelkar)^ 
for Respondent No. 1. 

Mr. 5. B. Bakhale, for Respondent 
No. 2. 

JUDGME NT.—In this litigation, the 
parties concerned are professional prostiintes 
of the class known as Naikins, and their 
relation is shown by the genealogy re* 
corded in the judgment of the lower 
Appellate Conrt. The plaintiff Badba sned 
to obtain by partition her half share in 
the properties belonging to the women, 
Tana and Sandra, There is no dispute 
p8 to the plaintiff’s right to ^ hftlf shaj:^ 
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in Tana's property. The qaeebion is 
whet)ier the plaintiff is entitled to a half 
share in Sandra’s property. The second 
defendant Hlra resists saoh a claim alleg¬ 
ing' that she herself was validly adopted 
as a daughter of Sandra, and is thus 
entitled to inherit Sandra’s property ; and 
in the alternative, she relies upon the Will 
of Sandra made in her favour. 

The trial Court found substantially in 
the second defendant’s favour. But that 
decree was materially modified on appeal 
by the learned first class Subordinate 
Judge, and from his decree, the present 
appeal is brought by the second defend¬ 
ant. 

The first question raised in argument by 
Mr. Jayakar for the appellant was that 
the suit is time^barred, inasmuch as know¬ 
ledge of Hira’s adoption ought to be 
debited to the plaintiff as early as Sundra’s 
Will of the 22nd of November 1898. There 
is, however, no evidencs upon the record 
from which the plaintiff can be affected 
with notice of the adoption prior to the 
26th of February 1901, when Exhibit 17, 

the plaintiff’s own deposition, shotvs that 
the fact of the adoption had been brought 
to her attention. Reckoning from the 25th 
February 1904, the suit is well within 
time. The objection, therefore, as to limita¬ 
tion fails. 

Then an argument was addressed to ns 
upon the question of the legality of 
Sundra’s adoption. Upon the record as it 
stands, and the facta as they are fo ind, 
we have no doubt that the case falls 
directly within the authority of Mr. Justice 
West’s decision in Mathura Naikin v. E$u 
Naikin (1), which was referred to with 
approval by the Privy Council in Qhasiti v. 
JJntrao Jan (2). It is true that the 
learned Judges of the Madras High Court 
in Venku v. Mahalinga (3) have upon this 
point taken a different view from that 
which commended itself to Mr. Justice 
West;but for ourselves, we accept West, J.’s 
judgment and desire to say nothing which 
could restrict or weaken its anthority. On 
the facta as they are found, that decision 
governs the case, and we see no reason 

( 1 ) 4 B. 645 at p. 566. 

(2 20 I. A. 193 at p. 201; 21 0. 149. 

(8) 11 M. 393. 


whatever why we should furnish the 
appellant with further opportunities of 
eking out her case by calling evidence on the 
chance of proving other facts with a view to 
lend a different colour to the defenoe. The 
seoond point, therefore, also fails. 

The third point was that even if Hira was 
debarred from inheriting as an adopted 
daughter by reason of the invalidity of the 
adoption, yet she was entitled to take as 
persona designata under Sandra’s Will. We 
are of opinion that this argument mast 
prevail. The question here, as in all such 
oases, is whether the words expressing the 
relation of an adopted daughter are merely 
descriptive of the particular individual 
selected for the testator’s bounty, or whether 
those words are to be read as the cause or 
condition of that bounty. Several cases have 
been alluded to in argument with a view 
of affording us assistance in our present 
decision. It seems to us, however, that in 
a matter of this kind, each case must really 
be decided upon its own facts, and that we 
should gain no direct assistance by looking 
outside the particular expressions of the Will 
now before us That Will, undoubtedly, starts 
with the declaration that as the testatrix has 
no issue of her own, she has adopted Hira, 
the elder daughter of the Naikin Mana, lb 
must be remembered, however, that this 
Hira was nearly related to the testatrix. la 
the subsequent passages in the Will, some¬ 
times the adjectival phrase ‘adopted daughter’ 
occurs and sometimes it does not occur in 
relation to the name Hira. And it appears 
to us, upon the best consideration wo can 
give to the Will as a whole, that iu the 
testatrix’s mind the validity of the adoption 
was not a condition precedent to Hira’s 
deriving the benefit accorded to her under 
the Will. We do not think that Hira was 
to take the property as being the adopted 
daughter, but that Hira was the adopted 
daughter and was to take the property 
because sbe was the special object of 
Sandra’s bounty. In our opinion, therefore, 
the argument upon this point must 
prevail. 

It remains only to notice what will bo the 
effect of this decision. For the appellant, 
it is contended that the whole of the property 
devised by the Will should go to the appellant 
whereas in the Courts below the Will has 
Ipeen treated as being a MuhammRdan Will, sq 
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that by its provisions Hira coald njb take 
more than one-third of the pr'pjrty. We 
think that this latter view is the view which 
must now be accepted. It is true that there 
is no specific evidence to show whether the 
parties are to be reckoned as Muhammadans 
or Hindus. What we have, however, is the 
fact that from the beginning of this 
litigation to its appearance in this Court in 
second appeal, it has been fought out 
consistently on the footing that the parties 
in this respect were to bs governed by 
Muhammadan Liw. Since that hai bien the 
assumption which throughout was accepted 
by both parties, we think, it is too late now 
for the second defendant in second appeal to 
attempt to disturb it. 

The decree of the lower Appellate Couit 
must, therefore, be varied by the insertion 
of a provision directing that the appellant 
is entitled to receive one-third of the property 
devised by the Will of Sundra; and the appel¬ 
lant must have her costs of this appeal in 
proportion to her success. 

Costs of Mr. Bakhale’s client, respondeat 
No. 2, to come out of the estate. 

Decree varied. 


ALLAHABAD HIGH OOUaT. 
F(B?r Appeal Faoii Ordss No 5i op 1912 

October 30, 1912. 
Presenti^Ur. Justice Tadbali and 
Mr. Justice Rafique. 

CHUTTAN LAL—DEPEffoisfi'—AppELLAr 

versus 

CivU Procedure Code (Act V of 1908). O. XF/f, rr 

S^Plaintifs suitdtsmis-^ed by AssisUint CoUectoras 
proved—Appeal. 

An Assistant Collector dismissed a suit for om 
recording the following order- ° 

“As the plaintiff ha, failed to prore hi. claim . 
nLioHff- Zt ‘ 

plamtiff 8 claim be dismissed for default/’ 

Held, that the Assistant Collector did not ts 
action under rule 2, Order XVII, but that he ao 
under rule 3 of that Order and, therefore, an app 
lay against that order. 

First appeal from an order of the Distr 
Judge of Aligarh. 

nr' Appellant. 

Dr. palish Chandra Banerfi, for the Ri 
ponaent, 



JUDGMENT.—This appeal has arisen out 
of the following circumstances. The plaintiff- 
respondent brought a suit for profits as ■ 
assignee of the right of a co-sharer against 
the lambardar in the Coart of an Assistant 
Collector of the first class. The suit was 
first of all dismissed for default of appearanoe 
and was, subsequently, reinstated on the 
application of the plaintiff. Varions dates 
v^ere fixed and issues were framed. The 
4bh of April was finally fixed for the 
taking of the evidence of the parties and 
the decision of the suit. The plaintiff’s 
mukhtir, though he had filed an appli¬ 
cation for Bammoning the witnesses, 
apparently had delayed in paying in the 
necessary diet money. The summonses to 
witnesses had, therefore, not been served. 
The patwari, one of the witnesses, had appa¬ 
rently attended at a previous day and was 
again present on the 4th of April. The 
plaintiff's mukhtar on that date wished to 
examine him as a witness. As, however, the 
patwari had been present for several days 
at tbe Court, the Assistaut Collector ordered 
the mukhtar to pay him a certain amount of 
extra diet money. This tbe mukhtar refused 
to do. whereupon the Court refused to allow 
him to examine the witness. The rest of tbe 
plaintiff’s evidence was not forthcoming. 
The Court accordingly adjourned the case 
to the 13th of April, for tbe purpose of 
delivering judgment. As the Assistant Col« 
lector's order on the back of the application 
shows, after the case had been closed, tbe 
mukhtar put in an application for adjourn¬ 
ment to enable him to again snmmon his 
witnesses. This the Assistant Collector, for 
reasons given by him good, bad, or indiffer¬ 
ent, refused to allow, and on the 13th of 
April, the Judge delivered a judgment dis¬ 
missing the plaintiff’s claim. That judgment 
ends as follows : “The plaintiff is the vendee 
of the profits of Hoti Lai, co-sharer. The 
sale-deed is an unregistered one. Even the 
necessary witnesses to prove the deed were 
not sommoned. As tbe plaintiff has failed to 
prove his claim and has failed to prosecute 
the case, it is ordered that the plaintiff’s 
claim be dismissed for default and that he 
should pay the defendant’s costa.” The 
judgment was written in vernacular, and the 
word which has been translated as default 
is the word adam^pairawi. From the deci¬ 
sion of the Assistant Collector ai) appeal 
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preferred to the Dietrlot Judge who reraandad 
the case to the Court of first iostanoe for 
deoistOD on. iba merits. The defendant haa 
brought this appeal against this order of 
remandf and in the oocnmenoeruent it is 
admitted that no appeal lies to this Court 
from an order of remand, and an application 
has been filed asking this Court bo treat the 
appeal as a revision. The point taken is. 
that the decision of the first Court is nob a 
decree bub an order of dismissal for default, 
and, therefore, no appeal lay to the District 
Judge. Oa behalf of the respondeat, the 
opposite party, a plea is taken that there^ is 
no machinery in the Tenancy Act which 
enables this Court to revise an order of 
remand passed by the District Judge, that 
section 115 of the Code of Civil Procedure 
does not apply, and that even nuder that 
section, this Court has no power to revise the 
order in question. It is unnecessary to 
decide the points raised on behalf of the 
respondent, because we are clearly of opiuion 
that the Court of first instance did nob take 
action under rule 2 of Order XVtl, but that 
it took action under rule 3 of that same 
Order and that it simply dismissed the plain¬ 
tiff’s suit as he had failed to prove his cise. 
In this view, it is quite clear that au appeal 
did lie to the District Judge. There is, 
therefore, no reason whatsoever for inter¬ 
ference on revision even if we had power to 
entertain such au application. In this view, 
the appeal fails and the application is 
disallowed. The opposite party will have 
his costs. 

Appeal dtsmisaed. 


MADRAS SIGH COURT. 

Sboond Oim Appeal No. 1219 of 1911. 

October 1, 1912. 

Prsfsn^'^Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
RATHNA MUDADI— Plaintiff—Appellant 

i)er8U8 

PBRUMAL REDDT and orasaa— 
Defendants—Respondents. 

Slortga^e—Redemption — O'onef of share of eqaitij 
of redemption, whether entitled to redeem the whole 
mortgage-^lranafer of Property Act (ir of 18S2), 88. 
0, 91. 


A person who is entitled only to a part of the 
ociuity of redemptioa has not, under all the ciroum- 
stancQS, the right to insist on redeeming the whole 
mortgage. If there are several persons in whom the 
equity of redemption is vested, one of them and 
the mortgagee acting together are entitled to deal 
with the former’s interest in the equity of redemption 
and the mortgagee’s rights as against him, provided 
the rights of the other owners in the equity of 
redemption are nob thereby injuriously affected. 
But nothing done either by a mortgagor or a 
mortgagee behind the back of the other can affect 
the right of that other so as to injure him in any 

way. 

Where the mortgagee has dealt with one of those 
onbibled bo the equity of redemption, a person en- 
titled to the remainder may claim to redeem his share 
only of the equity of redemption. 

The objection to a mortgagee splitting up a mort- 
gage is entitled to weight only where the owner of a 
part of the equity of redemption is prejndicially 
affected by the splitting. 

If some of the co.ownors of the equity of redemp¬ 
tion should desire to continue the mortgage of their 
shares, one of the co-owners cannot be held entitled 
to redeem the whole of the mortgage. 

The question whether the Court will allow re¬ 
demption of the whole of the mortgage at the in¬ 
stance of a person entitled to a part only of the 
equity of redemption, must depend on the ciroum- 
stances of each case. 

Per Saiasioa Aiyar, J.^L mortgagee has the 
right to release any portion of the mortgaged pro¬ 
perty or to sue for a sale of a portion thereof, 
though such release or abstention will not affect 
the rights and liabilities as between themselves 
of the* owners of the different portions of the 
equity of redemption in the mortgaged properties. 

Second appeal against the decree of the 
Court of the District Judge of Chinglepafc, 
in Appeal Snib No. 147 of 1910, presented 
against that of the Court of the Diabriot 
Munsif of Chinglepnt, in Original Sait No. 
513 of 1908. 

Mr. Narayanasjstry, for the Appellant. 

Mr. iS. Sreenivaea Iyengar, for the Res¬ 


pondents. 


JUDGMENT. 


SaNDARA Aitae, J.—The facts of this case, 
so far as they are necessary for the decision 
of this second appeal, are briefly as follows;— 
One Yedachala ezeented an nsafraotnary 
mortgage to one Thangavelu, on the 7fch 
April 1900, Exhibit II. This mortgage was 
subsequently transferred bo the 2nd and 3rd 
defendants in the suit. The lat defendant 
is the heir of Thangavelu, Vedachala had 
three sons. He and each of the sons was» 
therefore, entitled to a fourth share in the 
property. On the 2nd May 1900, two of the 
sons, Singaravelu and Thirnvengada, sold 
their half share of the property to the 4bh 
defendant. The mortgagees* the 2a4 and 3rd 
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defendants, recaiYed half of their dabt from 
the 4th defendant and give up possession 
of a portion of the properties to him. The 
plaintiff obtained a transfer of the equity of 
redemption from Vedachalaand bis remain- 
ingf son and he has instituted this suit for ro* 
demptiou of the mortgagre. He claims to 
be entitled to be put in possession of the 
whole property mortgaged by Vedachala 
on payment of the whole amount and is not 
content with a decree for possession of half 
the property on payment of half the mort* 
gage amount. The 4bh defendant resists the 
plaintiff’s attempt to recover the whole of 
the property and contends that as he has 
become the owner of half of the eqaiey 
of redemption and the plaintiffs entitled only 
to the remaining half, he should not be 
allowed to recover possession of more than 
half of the properties and he claims to be 
entitled to retain possession of the property 
la his possession as repraseatiag the share of 
hi8 transferors. The District ilonsif gave 
plamtiif a decree for the whole property. 
Oq appeal, the District Judge modified the 
Mansifs decree holding that the plaintiff 
was not entitled to recover the whole of the 
property and held that on payment by the 
plaintiff of half of the mortgage amiant, 
the plaintiff and 4th defendant should be 

held to be jointly entitled to the possession 
of the mortgaged lands. The second appeal 

bo this Court 13 preferred by the plaintiff 
and he contends that he ig, as a matter of 
right, entitled to recover the whole of the 
property mortgaged under Exhibit IE. The 
question for decision is whether the plaintiff 
IS entitled, as a matter of right, to redeem 
the whole of that mortgage and to recover 
possession of the whole of the property in the 
circumsbances of the case. It will be noticed 
that the mortgagees have split up the 
mortgap, sc far as they could, by receiving 

the'’''4trd‘'f mortgage amount from 
the 4th defendant, the assignee of half of 

the equity of redemption and the 4th de- 

fendant hag now become the owner of a 

share both m the equity of redemption and 

in mortgap. Section 91 of the Transfer 

of Property Act lays down that any person 

having an interest in the right to rLem 

institute a suit 
r redemption of the mortgaged property, but 

do not think that it lays down that a person 

who 18 entitled to a share only of the equity 


tl9i3 

of redemp^oa has, under all circuinstances, 
the right to insist on redseming the whole 
of the mortgage and recovering possession 
of the whole of the mortgaged property. 
Section 60 enacts that a person entitled to a 
share only of the mortgaged property is not 
entitled to redeem his share only on payment 
of a proportionate part of the amount remain¬ 
ing due on the mortgage, and lays down au 
excapbiou where a mortgages has acquired 
in whole or in part a share of the mortgagor. 
The mortgagee nnder this section has 
ordinarily a right to insist on treating the 
mortgage as indivisible and on the redemp¬ 
tion of the whole mortgage. But he cannot 
do so where be has splic up the equity 
of redemption by becoming the owner of a 
part of it himself. I do not think that there 
is any principle of justice which requires 
that a person who is entitled only to a 
part of the equity of redemptiou should 
necessarily be held to have a right to redeem 
the whole of the mortgage If there are 
several persons in whom the equity of 
redemption is vested, there is no reason why 
one of them and the mortgagee acting 
together should not be held to be entitled to 
deal with his interest in the equity of 
redemption and the mortgagee’s right as 
against him provided the rights of the other 
owners in the equity of redemption are not 
thereby injuriously affected. Of coarse, no¬ 
thing done either by a mortgagor or a mort¬ 
gagee behind the back of the other, can 
affect the right of that other so as to injure 
him in any way. Where the mortgagee 
has dealt with one of those entitled to the 
equity of redemption, it has been held 
that a person entitled to the remainder 
may claim to redeem his share only of the 
equity of redemption. See Marana Ammanna 
V. Pend'jyala, Perubotulu (1) and Suhra^ 
manyan v, Mandayan (2). It has also been 
held that a mortgagee may claim to recover 
the share of the debt due from a person 
entitled to a portion of the eqnity of redemp¬ 
tion when he has already entered into an 
arrangement with the owner of the remainder 
provided the right of the defendant is not 
prejudiced by the arrangement entered into 
between the mortgagee and the defendants* 
co-owners of the equity of redemption. 

(1) 3 M. 230. 

C2) 9 M, 453, 
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See Rari Kissin Bhagat v. Valiat Buss^un 
(3). Mahadaii Hari Limaye v. Qenapjt Shet 
Dhond Shet (4), Bri) Ki&hore v. Madko 
Singh (5; and Venhntaohih Ohettfy v. 
Srinivasa Varadachariar (6). In Lakshuman 
Qiriraya Naik v. Madhu KrisUan Sheroai 
(7), it was held that the raorfc(?agee was 
entitled to have an account taken between 

him and the owner of a part of the equity ot 

redemption when he had already settled hie 
rights as against the owner of the remainder 

of the equity. The objection to a mortgagee 

splitting up a mortgage ia entitled to 
weight only where the owner of a part 
of the equity of redemption is prejudicially 
affected by the splitting. In Rutha&anan 
Bambudri v. Parameswaran Ramhudri (o), it 
was, no doubt, held by this Court that a 
person entitled to a part only of the eqait^y 
of redemption had a right to redeem the 
whole notwithstanding the mortgagees 
objection that he should nob be permitted 
to redeem more than his share of the equity . 
In that case the persons who were entitled 
to the remainder of the equity were parties 
to the suit aud als) sesm bo have resistei the 
plaintiff’s attempt to redeem the whole. 

It does nob appear whether they claimed to 

continue the mortgage iu so far as their shares 
were concerned. The decision proceeded on 

the principle that a mortgage ontraci was 

indivisible and that it was the right equally 
of the mortgagor and mortgagee to keep it 
indivisible. The judgment was based oa 
Bome decisions of the Eaglish .Courts, Pearce 
V. U(yrri8 (,9) &xid Hall 7. Reward {.lOh but 
in those English cases, the plaintiffs co* 
owners of the equity of redemption were 

not parties and it does nob appear that they 

objected to the redemption of the whole 
of the mortgage by the plainbi^ I 
cannot see any principle on which it should 
be held that even if some of the co-owners 
of the equity 'of redemption should desire to 
continue thej mortgage of their shares, one 


(3) 30 0.755; 7 0. W. N. 723. 

(6) 28 A. 279; (1905) A. W. N, 279, 3 A. L. J. 27. 

(6) 28 M. 656j 16 M. L. J. 442. 

(7) 16 B. 180. 

Jl) 5^^. ^7; 22 L, T, 190; 19 W. R. 190; 39 

^'(10) 32 OH, D. 430; 55 L. J. CU, 004; 54 L. T. 810; 
34 W. B. 67X. 


of the o-ovasrs sH)ulI bs held to be 
entitled to reieem the whole of the mortgage.^ 

I do not think that Ruthamnan Nambudri 
V. Parameswaran Namh'tiri (8) was intended 
to go the length of laying down such a 
general rule and certainly the English cases, 
which were followed there did not propound 
any sueh rule. The question whether the 
Court will allow redemption of the whole of 
the mortgage at the instance of a person 
entitled to a part only of the equity of 
redemption must depend on the circumstances 
of each cise and the rights acquired by the 
mortgagee or by third parsons, subsequent 
to the mortgagee. In this cisa, there is no 
reason why the plaintiff should first ba 
allowed to redeem the whole of the mortgage 
and 4bh defendant who has a right both of 
a mortgagee and mortgagor be left to bring 
a fresh suit for recovering his share of the 
equity of redemption from the plaintiff. In 
two cases, Marakar Aknth Konitra Kayil Mamu 
V. Punjapatath ICutteuiW.) and Tkillai Ohetti v, 
Rimanatha Ayy^n (12), it was held that when 
the plaintiff was entitled only to part of the 
equity of redemption and the defendant entitl¬ 
ed to another part, the plaintiff could not sue to 
redeem at all without first getting a partition 
of the equity of redemption. With all respect, 
it seems bo me that those oases have gone too 
far in holding that the plaintiff’s suit should 
ba altogether dismissed. It may be noted 
that in those oases it was the mortgagee himself 
who had acquired a share of the equity of 
redemption and there was, in myopiaion, the 
less reason for holding that a partition should 
bs first effected betweeu the parties to the suit 
before a suit for redemption could be maiu- 
tained. lu Bombay, on thedbher hand, it was 
held that notwithstanding that the mortgagee 
had become owner of a part of the equity of 
redemption, the mortgagor was entitled to 
insist on redeeming the whole mortgage. See 
Mora Joshi v. Bamachandra Dankar Joski (13), 
Barayan v. Oanapat(l4i). In my opinion, both 
the Madras cases and the Bombay oases 
mentioned above are contrary to the principle 
of the proviso to section 60 of the Transfer of 
Property Act. I can see no reason why on 
the facts found there should nob bs a decree 
for partition in this case so as to allow plaintiff 


(11) 6 M. 61. 

(12) 20 M. 295. 

(13) 15 B. 24. 

(14) 21 B. 519. 


INDIAN CASES. 

BATHNA MI7DALI V. PSRCTMAL REDPT. 


[ 191 ^ 


to recover half the properties incladed Jn the 
mortgage. The 2Dd and 3rd defendants did 
not claim to be entitled to any part of the 
properties now. The 4th defendant, according 
to their admission, is entitled to all that the 
plaintiff cannot claim. I ought to notice a 
contention that Vedachala was himself entitled 
to the whole of the property and that the 4th 
defendant acquired no right by the conveyance 
he obtained from two of the sons of Vedachala. 
I am nnable to see that this contention was 
put forward in either of the Courts below. It 
has not been raised even in tbe memorandum 
of second appeal. It was held in Original Suit 
No. 261 of 1901, which was instituted by the 
original morlgagee, Thangavelu, against Veda- 
cbala and his sons and the 4th defendant that 
the latter was entitled to the shares of the two 
sons that were conveyed to him subject to the 
mortpge in Thangavelu’s favour. The plaintiff 
in this suit did not, as I have already observed 
contend in the lower Courla that Vedachala 
was solely entitled to the property. No doub^. 
the plaintiff’s object in insisting on recovering 
possession of the whole property is to make 

an attempt to set up a claim to the whole in 

case the 4th defendant be driven to another 
suit for recovering the shares of his transferors 
I do not think that this course should be 

followed. The learned Vakil for the appellant 

consents to a decree for partition if we hold 
that he ought not to be allowed to redeem 
the whole mortgage. I have already held 

® prejadicially 

affected by the mortgagee’s splitting up the 

mortgage and receiving half the amount due to 

them from the 4th defendant and I am. there- 

A ’ the lower 

Appellate Court should be modified by the 

plaintiff being allowed to redeem only’^ half 
the properties on payment of half the mortgage 
amount, i.e., Rs. 187-5.0. The plaintiff wfu 
be put m possession of half the properties 
included m the mortgage-deed after a fair 

TheTh defendant. 

oAh! r ‘^®^®°dant must be put in possession 

be desirable to 

him in narTf “ ^®f®“danfs possession to 
partition in so far as that can be done 

without injustice to the plaintiff. In the 

eironmstanoes, we think the parties should 

bear their own costa throughout. 

Sadasiva Aitar, J.—I do not think it 
necessary to set out the facta which have 
been mentioned m some detail in the 


judgment just now pronounced by my 
learned brother. I shall content myself with 
making some observations on the princi¬ 
pal question of law involved in this case. It 
is unnecessary for the purpose of decid¬ 
ing on that question of law to consider 
the cases where the objection of the mort¬ 
gagee to partial partition by the owner of 
a fraction of the equity of redemption was 
allowed as a valid objection or the cases 
where a sinailar objection of the mortgagee 
who had himself split up the mortgage was 
disallowed. Such cases have very little 
relevancy to the question in dispute before us. 

In the Privy Council case, Nawab Azimat 
Allkhan v. Jowahir jSinfir^(15), their Lordships 
say at page 416 that co ■ mortgagors who 
were entitled only to a portion of the mort¬ 
gaged property could not redeem against the 
will of the mortgagee any portion of the 
mortgaged property except the one village 
in which those oo-owoers (the plaintiffs) were 
interested. That suit was brought by tbe 
purchasers of the equity of redemption in one 
of the four mortgaged villages for redemption 
of all the four villages. And their Lordships 
say that the mortgagee, “if desirons of retain¬ 
ing possession" of the other three villages as 
mortg^ee was entitled to do so against the 

plaintiffs, whose rightsinthatoasewerelimUed 

to ^e redemption and recovery of their village 
of Hissaoipur, upon payment of so mnoh snm 
deposited in Court as represents the portion 
of the mortgage-debt chargeable on that 
villag^ I think that this opinion of the 
Privy Council is binding on us and I, therefore 
do not propose to deal in detail with the 
Indian and English cases decided before and 
after the Privy Council decision, and I shall 
make reference only to a few of the latest 
cases. luMuneU v. DauUt (16), it was held, 
following Kuray Mai v. Puran Mai (17), that 
where all tbe proprietors of an estate joined 
in mortgaging it and the mortgagee sub- 
sequently purchased the share of one of the 
mortgagors and when another mortgagor 
sued to redeem his own share and also the 
share of yet another mortgagor, the plaintiff 
^uld only r^eem his own share. In Mir 

nsw/^% - Ohatt^eo 

^ nil AT observations occur:— 

C5) 13 fil. I. A, 404; 14 W. R 17 (p, o ) 

(17) 2 A^sel^’ ^ 

63^6 iud® PP’“ 0- L. J. 
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“Kow whafc waa fche trae position of fcbe 
mortgagors when they transferred a portion 
of the property to HenaaatnUa. who obtained 
a release from the mortgagee by payment of 
a sum of money*’? It is firmly settled 
dootrine that as between the original parties, 
the release of a part of the premises does not 
affeot the lien of the mortgagee upon the ron- 
dne, whioh is bound for the whole debt. No 
doubt, as against others who have liens upon 
the remainder of the mortgaged premises, a 
mortgagee, with notice of such lien, has no 
right to release any portion of the mortgaged 
premises to the injury of the owners of such 
liens. To pat the matter in another way, 
as between the mortgagor and mortgagee, 
fche latter is not entitled to release a portion 
of the hypothecated property and diminish 
his own seonrity to that extent. While, 
therefore, we adhere to the view taken m 
the cases of Imam AU 7. Baij Nath Bim Saku 
(19) and Hakim Lai r. Bamhl (20) that the 
mortgagee, who has security upon two or 
more properties which he knows belongs to 

different persons, cannot release his lien 
upon one so as to increase the burden upon 
the others withont the privity and consent 
of the persons affected [^Kattlewell v. Watson 
(21)], we are of opinion that this doctrine 
has no application to fcbe present case where 
the release took place at a time when the 
appellant had not purchased any interest 
in the mortgaged premises, and the mort¬ 
gagors alone were the persons affected by 
fche release. We must not, however, be 
assumed to adopt the rule laid down by the 
learned Judges of the Allahabad High 
Court that such a release may be granted 
even to the prejudice of persons who bad 
previously acquired an interest in the mort¬ 
gaged properties. That view is clearly 
opposed to the principles of equity, justice 
and good conscience, and though recognised 
in Sheo Prasad v. Behari Lai (22), Misrt Lai 
V. Muthu Lai (23), Sheo Tahal Ojka v. Sheo 
Ban Bai (24) and Pirhhu Narain Singh v. 


(19) 33 0. 613; 10 0. W. N. 651; 3 0. L. J.576. 

C^j 21 c£*D. es's at p. 714; 46 L. T. 83; 30 W. B. 

*^(22)^ 26 A. 79: A.V N. (1902) 203. 

(28) 28 A. 28; A. W. N. (1905) 168. 

(24) 28 A. 1745 2 A. L. 630 (F. B.); A. W. N. (1906) 

344 . 


Amir Stngh (25), was not aloptei in Ram 
Banjan Ohakrahutty v. Indra Narain 

Bass (26). 

The case in Krishnayyar v. Huihu- 
kumaraswami Pillai (27), which lays down 
a similar principle, cannot, to that extent, 
be supported. The contrary view, which 
accords with the rule adopted by this Court, 
was followed in Ponnusawmi Siudaliar v. 
Srinivasa Naiken (28). It is again un¬ 
necessary for the purpose of deciding this 
case to express a final opinion on the questton 
whether fche mortgagee himself as plaintiff 
can sue for sale of a portion alone of fche 
mortgaged property after releasing the 
other portions at his pleasure. As at pre¬ 
sent advised, and notwithstanding the great 
respect I have for fche opinions to the 
contrary including that of Asntosh ^Inker- 
jee, J., I do nob see any objection on 
principle to the mortgagee doing so. 

A mortgagee can sue for a personal decree 
alone against his mortgagor giving np all 
claims to bring any portion of the mort¬ 
gaged properties to sale if he so desires;, 
why should he not, therefore, be allowed to 
sue for the sale of a portion of the mort¬ 
gaged property for fche whole (or the 
portion remaining due and unpaid) of his 
mortgage money, leaving fche owners of fche 
equity of redempfciou in fche mortgaged pro- 
perbiea to settle their claims as between 
themselves either in fche same suit (if 
coQvenienfc) or in auother suit? He would, 
of coarse, be barred afterwards from 
attaching other portions of the mortgaged 
properties and bringing them to sale in 
execution of fche money decree he obtained. 
He might also perhaps be barred from again 
snlng for a mortgage decree for sale of the 
other portions left out in his first suit for 
sale. But these considerations have nothing 
to do with his rights to release any portion 
or to sue for fche sale of a portion only of 
the mortgaged property though such release 
or abstention would not affeot the rights 
and liabilities as between themselves of 
fcbe owners of the different portions of the 
equity of redemption in fche mortgaged 
properties. If he has himself purchased any 

(25) 29 A. 369; A. W. N, (1907) 83. 

(26) 33 C. 890; 10 C. W. N. 862' 

I (27) 29 M. 217. 

(28) 31 M. 833. 
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portion, he must, o£ course, make pro¬ 
portionate abatement of the mortg’age 
amount when bringing a suit for sale. In the 
present case, the plaintiff claims only au un¬ 
divided half share in the mortgage! property. 
Therefore, it seems to me that agiinst the 
will of the mortgagee and of the defendant, 
who has obtained half the mortgagee’s 
interest by paying half the mortgage money 
to the mortgagee and half share in the 
equity of redemption by purchase of same 
from two out of four owners of the equity 
of redemption, the plaintiff cannot claim to 
redeem more than plaintiff’s half share of 
the mortgaged properties. As I said before, 
I hold this view, following Ruray Mai v. 
Puran Mai (17), Munshi v. Daulat (16), 
Nawdb Azimat Ali Kh^n v. Joioahir Singh 
(15). There are, no doubt, some com¬ 
paratively old cases and some English cases 
in which it was said that a mortgagee could 
not compel even the owner of only a poition 
of the equity of redemption to redeem only 
that portion. Bat in most of these cases, it 
does not appear that the owners of the other 
portions of the equity of redemption were 
parties to the suit or objected to the plain- 
tiff’s redeeming the whole. Auy such case, 
like Euthasanan Nambudri v. Parameswaran 
Nambudri (8), which decided that even in 
that state of circumstances, the plaintiff is 
entitled to redeem the whole against the will 
of the mortgagee and against the wishes of 
the other owners of the equity of redemption, 

I respectfully dissent from. I am also 
against making any distinction between cases 
where the mortgage is split up (a) by the 
mortgagee releasing certain of the properties 
(or certain share of the properties) com¬ 
prised in the mortgage, (6) by himself pur- 
chasing a portion of the mortgaged property, 
and (c) by the joint owners of the equity of 
redemption effecting a partition of their 
properties either by metes and bounds or by 
agreeing to hold the property in common in 
definite shares instead of jointly. I hold 
generally that against the mortgagee’s 
consent, the owner of a definite share of the 
equity of redemption should not be entitled 
to redeem more than his share unless the 
owners of the other shares consent, or do not 
object to plaintiff’s redeeming their shares 
also. The very general words of section 91 
of the Transfer of Property Act, ‘any person, 
having an interest in or charge oa a property* 


can institute a suit for the redemption of 
the mortgaged property” cannot be construed 
to mean that a plaintiff, who owned only a 
fractional share, can redeem other shares 
than his own when the owners of those other 
shares object to his redeeming their fractions 
or cjntand that their shares have already 
bsen redeemed by them. In the above view, 
the decree of the lower Appellate Court 
allowing the plaintiff to redeem the plaintiff’s 
half share alone on payment of half the mort¬ 
gage amount (which half of the mortgage 
amount alone remains due to the mortgages) 
and allowing the plaintiff in execution to bs 
put in possession of the half share by per¬ 
mitting him to take possession of the whole 
laud as common owner with the 4th defend¬ 
ant, seems to me to be correct. Strictly 
speaking, this second appeal should bs 
dismissed as plaintiff and 4th defendant did 
not express their consent in the lower Court 
to have a partition effected between them; see 
Thillai Ghetti v. Ramanath Ayyan (12). Bat 
as before us, the plaintiff and the 4bh 
defendant have so consented to an order 
allowing partition on redemption, I oonour 
in the decree proposed by my learned brother. 


PRIVV COUNCIL. 

Appeal from the High OoEar at Allahabad. 
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Appeal from a judgment and ^decree of 
tbe High Court at Allahabad, dated March 
Slat, 1910, reversing that of the Subordinate 

Judge of Gorakhpur, dated November 25th, 

1908. ^ i.r 

Mr. De Qruytker, K. 0., (with him Mr. 

Duhe), on behalf of the Appellant, contended 
that the respondents had failed to establish 
that the bonds were executed without con¬ 
sideration. That oral evidence should not. 
have been admitted to explain away the 

How. K. a, (with him Mr. O^Gormaii), 
on behalf of the Respondents, contended that 
no consideration passed for the documents 
which ought not to be treated as securities 
for the expenses of the litigation. 

Mr. DeOruyther replied. 

JUDGMENT, 

Sia John Edge.— The suit, in which these 
two consolidated appeals have arisen, was 
brought by Babu Lallu Sahi, the appellant 
here in the Court of the Additional Sub- 
ordinate Judge of Gorakhpur, against Mahant 
Rajbans Bharbhi and Baba Thakur Singh, 
who are the respondents to these appeals. 
The suit was brought upon two hypotheca- 
tion bonds, dated, respectively, the 2drd 

March 1900 and the 27th April 1901, which 
were made bylthe defendant, Mahant Rajbans 
Bharthi. The first bond was made in favour 
of Baba Rajdeo Singh, deceased, who, in 
fact, was in that transaction benamidar for 
the plaintiff, and was the father of the de¬ 
fendant Babu IThaknr Singh, a pro forma 
defendant against whom no relief was sought. 
The second bond was made in favour of the 
plaintiff. The suit was a suit for sale under 
section 88 of the Transfer of Property Act 
of the immoveable property mentioned in 
the bonds. The consideration for the bonds 
was alleged in the plaint to have been old 
and present debts. In his written state¬ 
ment, the defendant, Rajbans Bharthi, de¬ 
nied that any consideration had been given 
or received for the bonds, and stated his ver- 
Bion of the transaction between him and toe 
plain tiff which briefly was that he, Rajbans 
Bharthi, being involved in a dispute and 
litigation with one Karya Bharthi, relating 
to property appertaining to a math, it was 
agreed between the plaintiff and him, Eaj- 
bans Bharthi, that in consideration of the 
plaintiff defraying one-third of the expenses 
ia the oaee, he should put the plaintiff la 


possession of an S-annas share in Mauza 
Sirsia Gotha, and in the event of Rajbans 
Bhartln succeeding in the litigation, he 
should execute a sale-deed of the S-annas 
share in favour of Babu Gobardhan Sahi, the 
plaintiff’s brother. In his written state, 
meat, Rajbans Bharbhi further alleged that 
under a perpetual lease of the 3let December 
1898, he put the plaintiff in possession of the 
8-annas share in Mauza Sirsia Gotha, and 
that, subsequently, during the pendency of 
the litigation, the plaintiff, without any con¬ 
sideration, obtained from him four bonds, of 
which two are the bonds in suit. 

At the trial before the Additional Subordi¬ 
nate Judge, the plaintiff gave evidence. His 
case was that the bonds had been given as 
security for the re-payment of money which 
he alleged that he had advanced to or ou 
behalf of Rajbans Bharthi. He stated that 
the defendant had borrowed Rs. 6,200 from 
him, but he could not remember the occasions 
on which be gave the money; be bad no 
documentary evidence to show what sums 
he had advanced to or on behalf of 
Rajbans Bharthi; he produced no account- 
book; be bad no witness to prove that he had 
advanced any money to or on behalf of 
Rajbans Bharthi; and he swore that no 
agreement bad been made between them for 
the execution of any sale-deed. It was not 
proved what the expenses of the litigatioa 
amounted to. No money had passed on the 
registration of the bonds. On the other hand, 
it was proved by witnesses, whose evidence 
their Lordships see no reason to doubt, that 
they were present when it was agreed that 
the plaintiff should defray one-third of the 
expenses of the litigation, and that a sale- 
deed of the 8-anuas share in Mauza Sirsia 
Gotha should be executed in his favour by 
Rajbaus Bharthi, when the case was oocclud- 
ed. It was also proved that Rajbans Bharthi 
agreed to execute a lease of the S-annas share. 
Rajbans Bharbhi also proved the circumstances 
under which be made the bonds in suit; that 
there was no consideration for them; that the 
bonds were given by him at the request of 
the plaintiff so that they might be used in 
case he should not execute the sale-deed; and 
he swore that be bad always been willing to 
execute the sale-deed, but the plaintiff and 
his brother Gobardhan were not willing 
that the sale-deed should be exeoated| and 
helpless, 
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The Additiooal Stib^rdioate .lad^e did aefc 
believ'e the plaintiff’s evidence, bit finding’ 
that the plaintiff had paid part of the 
expenses of the litigatien in which Raj bans 
Bharthi had been engaged, the Additional 
Sabordinate Judge gave the plaintiff a decree 
upon the bonds for part of his claim, and as 
to the remainder of his claim dismissed the 
suit. 

From that decree, the plaintiff and Rajbans 
Bharthi, respectively, appealed to the High 
Court at Allahabad. On the hearing of the 
appeals, the High Court disbelieved the 
plaintiff s evidence, and, accepting as true 
the evidence which had been given on behalf 
of Rajbans Bharthi, dismissed the plaintiff’s 
appeal, and allowing the appeal of Rajbans 
Bharthi, dismissed the suit. 

Their Lordships do not believe the evidence 
of the plaintiff; they find that the plaintiff 
and the defendant Rajbans Bharthi agreed 
that in consideration of the plaintiff defraying 
one-third of the expenses of the litigation 
between the defendant Rajbans Bharthi and 
Karya Bharthi, the defendant should grant a 
lease to the plaintiff’s brother, Gobardhan 
Sahi, of an S-annis share in Mauza Sirsia 
Gotha, and should, when that litigation was 
ccDcluded, exacato a Sile-deeJ of that share 
to the plaintiff, and that under that agree¬ 
ment, the plaintiff paid such moneys as were 
paid or advanced by him. Their Lordships 
find that the bonds in suit were, subsequently 
to that agreement and before the termination 
of the litigation, given to be nsed should the 
defendant Rajbans Bharthi refuse to execute 
the sale-deed. Rajbans Bharthi has always 
been ready to carry out the agreement on his 
part, and their Lordships agree with the High 
part that no consideration passed for the 
bonds, and that securities in respect of which 
there was no consideration ought not to be 
map, as was done by the Additional 
Spordinafce Judge, securities for the expenses 
which were defrayed by the plaintiff in the 

htigation between Rajbans Bharthi and Karya 
iJharthi. ^ 


Their Lordshipa will humbly adyise Hr 
Majesty that the consolidated appeals shonlc 
be dismissed and the decrees of the Higl 
Conrt be affirmed. The appellant mast 
the costs of these appeals. 


Appeal dismissed. 


Solicitors for the Appellant: Messrs. Bankeut 
Ford, Ford, and Ohester. 

Solicitors for the Rsspondents: Messrs. 
Barrow, Rogers and Nevill. 


PRIVY COUNCIL. 

Appsil waoa T4B H(aa Oouar at Adlahabad. 

December 5, 1912. 

Present :—Lord Maccaghben, Lord Moulton, 
Sir John Edge and Mr. Amaer AU. 

MAPHGRA PRASAD a^o orHaas — 

ApPELQANrS 

versus 

SHBIKS MCJHAMMAD—RcspoMDasT. 

Pre-emption—Custom—construction 

of. 

The provisiong regarding pre-emption in a village 
^re contained in paragraph 14, Chapter If of Ihe 
\Va)ib-ul-arz. Chapter 11 wag headed thus:—“filutnal 
rights of the co-gharera, based on cugbom orpartioalar 
coatiMcbs. Paragraph 14 was headed “Onabom relating 
to the right of pre-emption.” The danse gave a right 
of pre-emption first to a near co-sharer, then to a 
co-sharer m the ptitti, after that to a co-sharer in the 
thok and lastly to a co-sharer in the mahal: 

Hetd, that the terms of the Wajib-uUarz clearly 
evidenced a custom of pre-emption in respect of 
the maliah to which it related. 

Appeals heard ex pirte, uaier spsoial leave 
to appeal and consolidated by orders in 
Council, from a iudgmsnb and two decrees 
of the High Court at Allahabad, dated Feb¬ 
ruary 3rd, 1910, reversing a judgment and 
two decrees of the Subordinate Judge of 
Azaragarh, dated May 30&h, 1908. 

Mr. DeOruyther, K. 0., (with him Mr. 
Dube) on behalf of the Appellant, contended 
that the sale was a real and genuine one, that 
the plaintiff had failed to prove the existence 
ot the custom of pre-empbioa and that the 
property was at first offered to the respond¬ 
ent who refused to purchase it. 

JUDGMENT.' 

Mr. Amber Ali— These appeals, consoli- 
dated by au order in Council, dated the 
22Qd March 1911, arise out of two suits 
brought by the plaintiff, Haji Muhammad 
toahm, since deceased, to establish a right 
ot pre-emption in respect of certain lauds 
mtuated lu the District of Azamgarh in the 
U Qited Provinces. The properties iu ques- 
Uon consist of shares in a patti called Shah 
4 lajab All lying in two mahals^ Hirapatti and 
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Azampur; and belonced reapeobively to one 
Sadruddin Bear and Shah Aheanullah, who coa- 
veyedfco the defendanta-appellaaba their sharea 
by two separate deeds of sale. Sadriiddin 
Beg’s oonveyaaoe purports to be the earli^er of 
the two in date, the allegation being that it 

was executed on the llth of March 190o ; 
whilst the sale-deed of Ahsanullah bears 

date the Slst of May following. 

The suit in respect of Ahsanullah a share 

was instituted in the Court of the tjubordi- 

nate Judge of Azanigarh; the other regarding 
Sadruddin’s sale-deed, in consequence of 
the value of the claim, was brought lu the 
Court of the Munsif whence it was sub¬ 
sequently transferred to the Subordinate 
Judge and both cases were tried together 

by that oflScer. 

The plaintiff’s claim in both aclione is 
based on the wajib-ul arz of the mahaU within 
which the lands in ssit are situated, ihe 
material part of the dooament le to 
in paragraph 14, Chapter 11, which le headed 
thus:—“Motnal rights of the co-sharers, 
based on oostom or particular contracts. 
Paragraph 14 is headed Gnstom relating 
to the right of pre-emption, and under this 
heading is to he found the following sta.e- 

meat:—* , *11 

“Xf any of the co-sharera in a village 
wishes, under necessity, to transfer his share 
in any particular village or in all the 
villages, under an absolute or a conditional 
aale or mortgage or zar‘i‘pe6hgi lease, or i^ 
he wishes to hypothecate the property, it 

will be incumbent on him to offer it at first 

to his near co-sharer, after that to a 
io the pftti, then to a co-sharer in the thot, 
and then to a eo sharer in the mahav and 
if notwithstandiug the publication of the 
transfer and intimation being given, the 
aforesaid co sharers are not prepared to 
purchase the property and to pay a reason¬ 
able price for the same with 
the quality of the property "^ich other 

persons are prepared to pay . 

as a loan on the mortgage, etc., the>i iQ *■ 
case the transferor shall be at liberty to 
transfer the property to some one else. 

The rest of the paragraph is immaterial 

for the purposes of the present case. 

The plaintiff alleged that as a co-sharer 

iuthepui^t, he was entitled to a righ 
pre-emption against the defendants-appellanta 

who were only co-sharers la the thok, or 


mihal, and had no interest in the p'ltU itself; 
and he charged that the conveyauoa of 
Sidruddin Beg was fabricibed with the 
obiscbof proving that the defendants held 
a share in the when they took a coo- 

veyance of Ahsanallah’s interest. The defend- 
ants-appellants attempted to defeat the 
plaintiff’s claim mainly on two grouuds, both 
based, as the claim was, on the terms of 
the wdjtb’Ul'dTZ, viz.^ first, that they them¬ 
selves were C'O-sharers in the pittz aud, 
therefore, the oonveyance to them was not 
open to question; and secondly^ that the 
shares sold to them had been offered before 
to the plaintiff and refused by him. It will 
be noticed that the first defence put forward 
by the appellants proceeded on the assump¬ 
tion that the sale-deed executed by Sadruddin 
Beg was, in fact, prior in date, to the sale 
by Ahsanullah. 

The words ‘‘particular conbraots” in the 
heading of Chapter II of the wijib-uUarz 
seem to have suggested bo the defendants* 
advisors the ingenious plea that paragraph 
1*4 gave expression to a contraot bstweei 
the ce-sbarers, which came to au end with the 
last Settlement. The Subordinate Judge held 
in favour of the defendants’ oonbenbioa, but 
the High Court overruled it, and the objeo- 
tioQ has not been seriously pressed before 
this Board. In their Lordships* jndgment, 
the terms of the wdiib-ul-arz are absolutely 
clear regarding the existence of the ousbom of 
pre-empciOQ m the ftictlzols to which it relates. 

As already stated, the main dispute 
between the parties turned on the questions 
of fact, (1) whether the oonveyance by 
Sadruddin Beg represents a real traa9ac>ioQ; 
and (2) whether the plaintiff refused bo take 
the properties when offered to him by the 
defendants’ vendors. 

The Subordinate Judge found on both 
points in favour of the defendants, and 
accordingly dismissed the plaintiff’s suits. 
The High Court of Allahabad have reversed 
the decree of the first Court, and decreed 
the plaintiff’s claim. The learned Judges, 
after a careful examination of Sadruddin 
Beg’s docamenb and of the evidence relating 
to its execution on the date it purports to 
bear, came to the eonclnsion that it did nob 
represent a genuine transaction, and that 
it “was fabricated with a view to defeat 
the claim for pre-emption which the plain¬ 
tiff was about to briug.” The reasons whioH 
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they have given for arriving afc that conclu¬ 
sion appear to their Lordships cogent and 
decisive. 

But it has been contended before this 
Board that the defendants had adduced evi¬ 
dence to prove the offer to the plaintiff in 
the presence of aocne of his relatives, and 
that neither he nor the persons, who were 
alleged to have been present on the occasion, 
had come forward to contradict the story 
of the appellants’ witnesses ; and it is urged 
that the High Court erred in overlooking 
this fact. The learned Judges appear to 
have carefully considered also this part of 
the defendants’ case. They say in effect 
that he has attempted to prove the allegation 
of offer by the same witnesses, who spoke 
to the sale-deed of March 1903, which 
they found to be fabricated, and that they 
saw no reason for believing the testimony 
of witnesses, one part of whose evidence 
was found to be distinctly false. It is said, 
however, that there is one witness who did 
not depose to the deed. In their Lordships’ 
opinion, the learned Judges were perfectly 
justified, upon a consideration of the whole 
evidence, in arriving at their conclusion; 
that it was open to them to take the view 
they have expressed, and that it would not 
be right to treat their judgment in the 
piecemeal manner suggested by learned 
Counsel for the appellants. 

On the whole, their Lordships are of opinion 
that these appeals should be dismissed, the 
respondent will have such costs as he may 
he entitled to. 

And they will humbly advise His Majesty 
accordingly. 

Appeal dismissed. 

Solicitors for the Appellants: Messrs. 
Barrouf^ Itogers and hetill. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 625 op 1911. 
December 10, 1912. 

Present'. —Mr. Justice Tudball and 
Mr. Justice Rahque. 

BHAGWATI PR AS AD— Plmntipp_ 

Appellant 

versus 

BHAGWATI PROSAD and othbrs_ 

Dependants— Respondents. 

V. P, Land Revenue Act (HI of 1901)—Partition^ 


Urn 

Otiardian. of minor not properly appointed—Hindu Lav) 
—Joint family—Partition against manager of family^ 
Other members of family hound by it. 

Where a partition is fairly and honestly obtained 
against the managing member of a joint Hindn family, 
it is binding even on a minor member of that family, 
although no guardian had formally been appointed 
for such minor by the Revenue Court daring the par¬ 
tition proceedings. 

Sscond appeal from the deolsLon of the 
District Judge of Gorakhpur, dated the Isfc 
of May 1911. 

Dr. Tej Bifiidir Szpru, for the Appal- 
laut. 

The Hon'ble Mr. Sundar Jjal (with him 
Mr. Howxrd), for the Respondents. 

JUDGMENT.—-The facts out of which 
this appeal has arisen are as follows 

The plaintiff Bhagwati Pershad together 
with his half brothers Jokhu and Lichmau 
and his uncles Umrao and.Ram Nath and 
the widow of his deceased uncle Naudau 
constituted a joint Hindu family. The 
family owned a share in M. Dobaria 
Buzurg, 

The defendant 1st party Bhagwati 
Pershad No. 2, minor, etc., were also oo- 
sharers and so also were the defendants 
3rd party. 

These three groups of co-sharers cultivat¬ 
ed their separate sir lauds. The defendants 
2ad party are the plaintiff's half brothers 
and uncles and aunt. 

The first set of defendants applied to the 
Collector under the Lxnd Roveuae Act, 

for partition of their share into a separate 
mahal. 

The plaintiff was then a minor and as 

the names of all the membsra of the 

family were recorded in the khewit, his 

name was also recorded therein under the 

guardianship of his half-brother Lachmau. 

There was no objection to the partition 

nor ^ is it denied even now that the 

parties to the partition were not the 

owners in possession of their recorded 
sharee. 

In the waHb-ul arZf there was recorded 
the express wish of the then oo-sbarers 
that at the time of partition, if it ooour- 

future, the various co-sharers 
should be maintained in possession of the 
various lands which they thus held. 
This is also in accordance with the pro¬ 
visions of the Land Revenne Act and it 
IS a rule regularly followed in all parti¬ 
tions ndoss it is not possible to divide 
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the mahal fairly and jusUy between the 
oo-sbarera, in wbiob case the rule baa 
perforce to be broken. Provision is made 
for this in the Act. In the partition pro- 
oeedtnff there was an entry to tiie elteot. 

That the rale was to bo followed. 

Bat apparently the defendants let party 
and the plaintiff’s brothers and uncles 
oame to an agreement out of Court, threw 
their sir lands into the hotch potch and the 
•whole mahal was divided into shares. 
Fraud, collusion and dishonesty were 
alleged by the plaintiff in the present 
snit, against both his own relations and 
the first set of defendants, but he has 
utterly failed to prove these allegations 
and the Courts below have held against 
him on this point and it is not now pu 
forward. It may. therefore, be taken for 
granted that the partition was s^atly a^d 
fairly carried oat, and it was 
and sanctioned by the Collector on 30th 
September 1908. The plaintiff, at that 
time though a minor, was not .ar froin 
his majority, for he instituted the present 

suit on 27th May 1910 as being major 
and of fall age. He attained I'm majority 
ia fact on 25bh November 1908. (Fide 

his plaint.). . , , 

In the course of the partition, many plots 

of land which he and his family cultivated 

as sir, were placed in the mahal of the first 

defendants. , 

In the course of the partition case, the 

Kevenue Court omitted to make any 

formal appointment of a guardian ad litem 

for the present plaintiff. 

The application for partition was made 

on 19th February 1908. n, j v 

On 2nd April, a petition was filed oyJ-be 

nlaiutiff’s brothers and uncles to the effect 
that they had no objecLion It was not 
signed by Lalman but by Jokhu his 
behalf and the plaintiff’s name was omitted 
On 2nd July 1908, the agreement mentioned 
above was written and it was filed on drd 
July 1908. and with it a mukhiarnama signed 
with Lachman’s name. Plaintiff’s name was 
entered in this application (or agreement). 
Jokhu again appears to have signed for 

On the same day, Jokhu filed an applicaticn 
that the plaintiff was a co-sharerand his 
share should he entered in Lacbman a path. 
Pis name wfts thep entered lU all papers 


from which it had been omitted. After the 
partition lots had been drawn up, the family 
apparently concluded that it was a mistake 
not to retain their sir plots in their own 
shares. Accordingly, Umrao and Bamnath, 
the two uncles, and Jokhu filed a petition of 
objection on 31st August 1908. This was 

disallowed. 

Thereupon, Lacbman and others appealed 
to the Commissioner and this was also 
disallowed. The partition was completed. 

The present suit was brought by the 
plaintiff alleging, 

(1) fraud and dishonesty on the part of his 
own brothers and uncles with intent to ruin 
his interests; 

(2) that though Lachraan was nominated 
as a guardian ad htem, the Court did not 

formally appoint him; 

(3) that he was unfit to act as guardian 
aud not entitled to the post as the minor’s 
mother was alive; 

(4) that he did not, as a matter of faot, look 
after the minor’s iaterests; 

(5) that the Revenue Court did not grant 
any sanction to the agreement in regard to 
the mode of partition of the lands and that 
the said partition had been detrimental to 
the minor’s interests 

On these allegations, he asked for a declara¬ 
tion. that the partition was unlawful and void 
and that defendants Ist party had no right or 
share in the 5-annas 4>pie3 share of the 
family and those plots of land which bad been 
the sir and khudkasht of plaintiff’s family and 
which had been allotted to them, (the defend¬ 
ants). In the alternative, he asked to be put 
into possession of those specific plots. The 
Court of first instance held that the plaintiff 
was entitled to maintain the suit in respect 
only to his own share and granted a declaration 
that the partition was not binding on him 
and that the defendants Isb party were not 
entitled to the possession of the plots (of sir 
and khudkasht) in dispute belonging to the 
plaintiff’s share. It was farther declared 
that the decree did not affect the rights 
of the defendants Ist party regarding so 
much of the lands in dispute as appertained to 
the share of the defendant 2nd party. 

This decree clearly was one which if it 
were to have any effect would really upset 
the whole partition. It did not even make 
the plaintiff restore to the other party thoge 
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lands which he received in liea of his sir and 
khudkasht plots in dispute. 

On appeal, the District Judge dismissed 
the suit in toto. 

He was of opinion that the managing mem¬ 
bers of the joint family were parties to the par¬ 
tition and as there was no fraud for collusion 
proved, all members of the family were bound 
hy it and could not go behind it and that the 
present suit was one brought at their instiga¬ 
tion to get behind the partition and to attain 
the object which they failed to attain in the 
Revenue Court by their objections and 
appeal. 

Tbe plaintiff appeals. In the beginning, we 
have to point out: 

(1) That no fraud has been established. 

(2) That it has nowhere been shown that 
the partition has been made to the detriment 
of the plaintiff or that he has not received his 
{air share of the parent mahal. 

(3) That his objection to it is directed not 
to a question of proprietary title but merely 
to the mode in which the lands have been 
distributed. 

(4) That the Revenue Court is not in any 
way subordinate to the Civil Court in respect 
to the mode of distribution of the land. The 
suit must fail. 

Firstly, section 233 clause (A) of the Land 
Revenue Act clearly states that no person shall 
institute any suit or other proceeding in the 
Civil Court with respect to the partition of 
mahals except as provided in sections 111 and 
112 of the Act. The present suit does not fall 
under either of these two latter sections. Of 
course, a person, who was no party, to apartition 
proceeding in the Revenue Court could hardly 
be held to be bound by such a partition but 
the Civil Court, while giving him relief in 
such a case, could not go behind the partition 
and re distribute the land. It would have 
to take the new mahals as they were and give 
the plaintiff adequate relief. The plaintiff’s 
case is, that by reason of the omission of the 
Revenue Court to formally appoint a guardian 
he was really no party to the partition and 
that even if this formal defect be not fatal to 
the partition, his brother Lachman was unfit 
for the post and did not look after his 
interests and ought not to have been appoint- 

in the presence of the plaintiff’s mother. 


But whatever might otherwise have been 
the result of the Revenue Court’s irregulaiity, 
there is in the present case a ciroumstanoe 
which is fatal to the plaintiff’s case. His 
family was a joint family, t.e., one legal 
entirety and it was duly represented by the 
adult male members. Tbe whole body of 
adult members was made a party to the 
proceeding. Their interest and the minor’s 
interests were one and the same. There was 
no fraud and nothing has been put before the 
Coart to show that the interests of tbe family 
or the minor have in any way suffered. 

There has, therefore, been a'partition fairly 
carried out between the family on one 
side and the other defendants on the other. 
The minor was duly represented either by 
Lachman or the managing member or 
members of tbe lamily. In regard to 
Lachman the plaintiff in his evideuca stated 

Lachman, was master and did all ray business 
after my father’s death.” We are, therefore, 
of opinion that even though no guardian was 
formally appointed for the plaintiff iu the 
Revenue Court, he was duly represented and a 
partition fairly and honestly obtained against 
the managing members of the family is 
binding on him. 

We would note here that we allowed the 
plaintiff an opportunity of taking the matter 
of the partition on review to the Board of 
Revenue, the highest Court of Appeal and 
revision on the Revenue side so that any 
injustice might, if it exists, be set right. The 
Board has rejected his application and 
nothing has been shown to us which goes to 
prove that the partition was other than just 
and equitable. 

In the circumstances, therefore, we hold 
that the suit was properly dismissed. We 
dismiss the appeal with costs iucludlng fees 
on the higher scale. 

Appeal dismissed. 
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OALCUTTA HIGH COURT. 
Mibobllanbods Oiviej Appbals No3. 279 amd 1 
230 Of 1912 and Oitil Rulbs Nos. 3608, j 
3639 AND 3640 of 1912. 

July 29, 1912. ^ 

Preseni:—Sir Cecil Brett, Kx., Judge, and 
Mr. Justice Chapman. 

The eastern MORTGAGE and 
AGENCY Co., Ld.—Plaintiffs— 

Appellants 

versus 

In No. 279 

FAKURUDDIN MAHOMED 
OHOWDHURY and another—Dbfemoaets 

—Respondents 

In No. 280 

aOLAM SATTUR CHOWDHURY and 

ANOTHER —Defendants—Respondents. 

Mortgage— Mortgage-deed providing Jor appointment 
Of Receiver^-Inability of Receiver to pay any interest- 
DireeHon hy Court to Receiver to pay money to mort. 

gagor to prefer appeal from mortgage-decree-Order of 

Co.,r«. whether jumMe-Order whether Ratable- 
Appeal—Civil Procedure Code (Act V 0 / 1908^, O. XL, 
r. 1 cl. (1) (^)> O. XLIII, r. 1 cl. (s). 

A mortgage-deed provided that O. was to be ap- 
pointed manager of the mortgageJ be¬ 

half of the mortgagors and was to hold charge of them 
until he had paid off the principal and interest due to 
the mortgagee, and that if the manager failed to dis¬ 
charge his duties, the mortgagees might appoint a 

Receiver of the rents and proats of the mortgaged 

^ The manager was unable to obtain possession of 
the properties, and a suit upon the mortgage was 
instituted and a Receiver was appointed. A 

deoree was made in the suit. ... - j 

The mortgagors- judgment-debtors obbainea an order 

from the Court on the Receiver to pay over to thorn 
certain sums of money to enable them to appeal 
from the decree passed against them in the mortgage 

suit: 

Held, (1) that Order XLllI, rule 1, clause (s), gave 
an appeal in the case of an order like the present 
passed under clause (.1) (d) of rule 1 of Order XL; 

C2) that the mortgage-bond and the order 
Tiassed for the appointment of the Receiver did not 
Provide for the payment of any sum to the mortgagors 
for the purpose of instituting appeals from decrees 
obtained against them on the basts of the mort^g^ 
and the Court below ought not to have allowed them 

the amounts. 

It appeared that the mortgagee had not received 
anything as interest; 

Held, that under the clroumstanoes, the order of the 
Court below could not be supported. 

Appeals from the order of the first 
Sob'JudgeofBaokergunge, dated, respectively, 

May 6th, June 6th, June 4th, June nth, 
1912. 


Mp. B. 0, Ultra, Dr. Rash Behary Okose, 
Brt,bua Provash Ohandra Uitter and Amhika 
Pada Ohowdhury, for the Appellants. 

Mr. B. Ohakravarti and Baba Qunada 
Oharan Sen, for the Respondents. 

JUDGMENT.—These two Appeals, Nos. 
279 and 280 of 1912, are preferred against 
orders passed by the Subordinate Judge of 
Barisal on the 6th May 1912, on applica¬ 
tions made to him by the judgment-debtors 
in two suits, Nos, 358 and 359 of 1910, 
instituted in his Court and orders passed 
on the 5th and 6th June 1912, disallow¬ 
ing objections made to those orders by 
the decree-holders, the present appellants. 
The appellants, the Eastern Mortgage and 
Agency Company, Limited, were the plaintiffs 
in both these suits and, in each suit, they 
sought to recover money due on mortgage- 
bonds. In suit No. 358, they sought to re- 
cover the principal with interest on a 
mortgage-bond executed by the defendants, 
Fakuruddin Mohamed Chowdhuary and 
others, on the 16th August 1895, for 
Bs. 1,85,000. and in Suit No. 359, the same 
Company sought to recover the principal 
with interest on another charge for 
Rs. 60,000, created on the same properties as 
those covered by the mortgage-bond, on the 
11th July 1900. The defendants in the 
second suit were Gholam Sattur Chowdhury 
and others. On trial, the plaintiffs obtained 
preliminary decrees against Fakuruddin 
Mobamed Chowdhury and others, defendants 

in suit No. 358 of 1910, for Rs. 3,90,10 fc, 

and against Gholam Sattur Chowdhury and 
others, defendants in suit No. 359 of 1910, 
for Rs. 1,20,224. Prom the mortgage-deed, 
it appears that the money was lent on the 
mortgage on certain conditions. The first 
was that Messrs. Garth and WeatheraU 
were to be appointed managers of the pro¬ 
perties on behalf of the mortgagors and 
were to hold charge of the properties for a 
certain number of years until they had paid 
off the principal and the interest due to the 
mortgagees. The deed then provided for the 
manner in which the management was to 
be conducted and the collections of the estate 
' were to be applied. The Government re¬ 
venue was first to be paid, then the 
t Municipal cesses, then rents for sikmi and 
paint tenures of superior landlords and all 
other charges payable in respect of the 
jQortgaged premises for the defence Rud 
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preservation thereof, and then the mort¬ 
gagees were to be paid half-yearly the 
interest due on the loan. The deed farther 
provided in paragraph 6 that, if the 
managers failed to discharge their duties as 
provided in the deed, the mortgagees might 
appoint a Receiver of the rents and profits 
of the mortgaged premises ; and it then 
went on to provide as follows :—“Every 
Receiver, so appointed, shall be required to 
give security, etc., and shall be bound to apply 
and dispo.se of the rent.s and profits of the 
said mortgaged premises as hereinbefore 
provided in the case of managers by clause 
V, sections, .save that the salary or other 
remuneration of the Receiver shall be pay¬ 
able instead of the commission of the 
managers therein referred to.” 

The managers, owing, it is said, to obstruc¬ 
tion offered on behalf of the mortgagors, 
were unable to obtain possession of the 
properties or to carry on the management 
and, in consequence, Messrs. Garth and 
WeatberaU were appointed trustees for the 
mortgagors and this arrangement was 
agreed to by the mortgagees. This arrange- 
ment appears not to have been more 
satisfactory than that which preceded it the 
mortgagees receiving nothing by way of 
interest from the properties, and, in con¬ 
sequence, on the 26th September 1910, a 
Receiver was appointed on an application*by 
the mortgagees which was consented to by 
the mortgagors, 

loTo® were disposed of in April 

iyi2, and the Receiver, who was in posses¬ 
sion from the 26th September 1910 up to 

that date, appears to have still continued in 
possession. 


After the disposal of the two suits by 
Subordinate Judge, two applications vi 
made by the two sets of judgment-debl 
in he two cases to the successor-in-ol 

of the Subordinate Judge, who decided 

suits, prayiug for orders from him on 

Rg. 4,000 respectively in the two cases 
judgment-debtors seem to have asked 
these sums should be paid over to them 
order to enable them to appeal against 

judgment and decree passed against ther 
each of the two suits. 

We understand that the learned Com 
who now appears on behalf of the ore 
appellants, took exception the time to 


such order being passed by the Subordinate 
Judge and he was given to understand 
that no final order would be passed until 
the learned Counsel had bad an opportnnity 
of applying to the High Court. However, 
no sooner had the learned Counsel left 
Barisal than the Subordinate Judge called 
up the two applications and passed orders 
granting the prayers in both of them. The 
learned Counsel, on receipt by telegram 
of intimation of the orders passed, applied 
to this Court for a temporary stay of the 
orders of the Subordinate Judge which wds 
granted, and three days afterwards, put in 
two formal applications applying for rules 
on the opposite party to show cause why 
execution of the orders should not be 
suspended pending the disposal of the 
appeals. 

These two Rules being Nos. 3639 and 3640 
of 1912, together with the order directing 
the stay of delivery of the money by the 
Receiver to the judgment-debtors which is 
Role No. 36G8 of 1912, were brought before 
this Court for hearing on the 17th June 
last and, at the request of the parties, it 
was directed that the hearing of the 
appeals preferred by the present appellants 
against the orders of the Subordinate Judge, 
dated the 6 th May 1912, directing the 
delivery of the two sums to the two sets 
of judgment-debtors should be expedited. 
The two appeals have, therefore, now come 
On for hearing before us. 

A preliminary objection has been taken 






Jearoed Pleader for the respondents, who has 
contended that,having regard to the provisions 
of Order XL, rule 1, and Order XLIIl, rule 
1, clause ( 5 ), Civil Procedure Code, no appeal 
lies. We hold that this contention is unsound. 
Clause (d) of rule 1 of Order XL, distinctly 
provides that the Court may, by order, 
confer upon the Receiver powers for the 
application and disposal of the rents and 
profits of the estate under his management. 
The learned Counsel has suggested that 
this order must be one passed at the time 
of the appointment of the Receiver so as 
VT ^ right to appeal under Order 
. L rule 1. This contention is, in our 
opinion, manifestly unsound ; for, no Court 
could possibly pass orders at the time of the 
appointment of the Receiver so as to cover 

the application and disposal of the rents 
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and profits which mi^hfe be ojlleoted sub- 
Betiaently. We think that there can be no 
dottbb that Order XUILI, rule 1, olauae (a), 
gives an appeal in the o^ae u! an order like 
the present passed under clause (d) of rule 1 
of Order XIj. 

In the case of Mokunt Das v. 

J2am Perhash Daa (1), the question was 
raised whether an appeal lay against certain 
directions given by the Court under Order 
XL, rule 1. clause (1) (d), and it was held 
that an appeal would lie by virtue of Order 
XLIU, rule 1 («). In our opinioo, there¬ 
fore, the preliminary objection taken fails. 

In support of the appeals, it has been 
argued that, under the terras of the mort¬ 
gage-deed and under the terms of the 
order appointing the Receiver, the learned 
Subordinate Judge was not justified in 
giying directions to the Receiver to pay 
over to the two sets of judgment-debtors 

the sums of Rs. 6.000 and Rs. 4,000 res¬ 
pectively for the purpose for which they 
were applied for. \Ve have already, in 
this judgment, stated the conditions on 
which Messrs. Garth and Weatherall were 
appointed as managers, on behalf of the 
mortgagors and have referred to the 
provision in the deed for the appointment 
of a Receiver with airailac powers at the 
instance of the mortgagees in the event 
of their failure to carry on the manage¬ 
ment. Those clauses of the mortgage- 
deed lay down apeoifically and distinctly 
that the duties of the Receiver after 
oolleoting the profite are, first, to defray 
the costs of management which are not 
to exceed 20 per cent, of the gross col¬ 
lection; secondly, to pay the Government 
revenue and cesses and rents due to superior 
landlords and, in the third place, to pay 
the half-yearly interest due to the mort¬ 
gagees. The Receiver appears to have been 
appointed by the Court in these two suits 
in accordance with the terms of this deed 
and, in the order appointing him, the 
Subordinate Judge directs, after providing 
for the Receiver’s remuneration, that he 
shall meet all collection charges out of 
his remuneration which is fixed at 12a 
per cent, of the actual collection, and he 
then empowers him to institute and defend 
all suits regarding thesa properties whether 

(1) 14 C. TV. N. 183; 6 Ind. Cas, 69. 


for collection of rents or for any other 
parposs, and then goe? on to direct him 
to pay the Government revenue and all 
rents due to superior proprietors out of 
the collections, and after doing all this, 
to deposit the balance in Court. There 
was a farther direction in Case No. 359 
of 1910, that the Receiver should pay the 
mortgagors defendants their maintenance 
allowance of Rs. 150 per month. 

The mortgage-bond and the order passed 
for the appointment of the Receiver cer¬ 
tainly do not provide for the payment of 
the two sums under appeal to the mort¬ 
gagors for the purpose of instituting appeals 
in order to set aside decrees obtained against 
them on the basis of the mortgage. 

The Subordinate Judge, however, in pass- 
jng the orders allowing the payments holds 
that, as the decrees in the two mortgage 
suits are merely preliminary decrees and 
as no decrees absolute have been passed, 
the petitioners, the mortgagees, have no 
absolute right in the properties of the 
defendants and so have no right to impose 
on the defendants any conditions as to the 
application of the profits of the . estate. 
He has farther held that, as under the 
terms of the deed, it was provided that 
pecuniary grants might be allowed for law 
expenses, the payments snch as he has 
directed the Receiver to make in these two 
instances came within the provisions of the 
bond. 

These two reasons which the learned 
Judge has given for disallowing the ob¬ 
jections taken by the present appellants 
to the payments to ths defendants of the 
sum of Rs. 6,000 and Rs. 4,000 and for 
directing the Receiver to make the pay¬ 
ments do not appear to ns to be sound. 
The fact that the decrees in the mortgage 
suits were preliminary decrees and nob 
decrees absolute could not, in any way, 
affect the powers of the Receiver appoint¬ 
ed in a suit like the present. The appoint¬ 
ment of the Receiver as contemplated by 
clause (6) of the mortgage-deed and the 
order in the two suits was clearly for the 
benefit of the mortgagees. It is alleged 
on behalf of the mortgagees—and it has 
not been disputed by the other side—that, 
ever since the loan was made, the mort¬ 
gagees have not received one single pice as 
iDfcereafc thesft circumstances, und^p 
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the ordinary provisions of the law, the 
mortgagees would be entitled to apply for 
the appointment of a Receiver pending 
the disposal of the suits, and such a Re* 
ceiver would be appointed 'as a general 
rule as a matter of coarse where the in¬ 
terest payable under the mortgage was in 
arrear. See Cootes Law of Mortgages, 7th 
Edition, Volume If, page 946, and the 
leading cases referred to therein. The 
appointment of the Receiver having been 
made in order to protect the interests of 
the mortgagees, the view taken by the Sub¬ 
ordinate Judge that, after such appointment, 
the mortgagors are entitled to appropriate 
and dispose of the prohta through the Re¬ 
ceiver according to theirown option is certainly 
incorrect. Under the ordinary law, it would 
be the first duty of a Receiver, so appointed 
for the protection of the interest of the 
mortgagees, to apply the profits, after defray¬ 
ing all charges and costs necessary for the 
protection of the properties covered by the 
mortgage, to the payment of the interest 
on the mortgage-debt. In the two cases 
now before us, the Receiver under the pro¬ 
visions of the mortgage-deed and under the 
order of the Court appointing him was bound, 
after first applying the profits in the manner 
directed in the bond and the order, to apply 
the balance, in the first instance, to the 
payment of interest on the mortgage-bond. 
Pending the disposal of the suits and until 
the decrees should be made absolute, the 
order of the lower Court was, no doubt, 
correct that this balance of the profits ne¬ 
cessary to pay the interests on the mort¬ 
gage and any surplus should be paid into 
Court. 

We find, however, that no such payments 
were ever made by the Receiver since he 
was appointed and the only information 
which has been given to us as to his appro¬ 
priation of the profits is that, on the 14th 
November 1910, he paid Rs. 250 to the 
defendants in Suit No, 35? of 1910 and 
Rs. 200 to the defendants in Suit No. 359 
of 1910; that, on the 27i;h April 1911, he 
paid Rs. 400 to the former and Rs. 300 to 
the latter; on the 29th September 1911, he 
paid Rs. 500 to the former and Rs. 500 
to the latter and on the 22nd December 
1911, he paid similar sums to both. Far¬ 
ther, in February 1912, under orders of the 
District Judge, he paid Rs. 1,800 and on 


the 22nd March 1912, he paid a farther ‘ 
sum of Rs. 6,000. In addition to these, 
he paid maintenance allowance to the de¬ 
fendants in Sait No. 358 from Jnly 1910 
to July 1912 at Rs. 150 a month amount¬ 
ing to Rs. 3,300. This brings up the total 
amount to Rs. 14,250. 

Of the above, payment of the mainten¬ 
ance allowance is covered by the order ap¬ 
pointing the Receiver, bat so far as the 
other sums are concerned, there is nothing 
to indicate what justification there was for 
those payments or what reasons the learned 
Judge had in February and March 1912 
for directing the payment of sums amonnt- 
ing to Rs. 7,800 to the defendants. Certain 
it is that, while those sums were being paid 
by the Receiver to the two seta of de¬ 
fendants in opposition to the terms of 
the deed and the order of his appoint¬ 
ment, no sums whatever were paid into 
Court or to anybody, in compliance with the 
terms of the deed and the order of appoint¬ 
ment, to cover the interest due to the 
plaintiffs mortgagees in the two suits on 
their mortgage-debts. 

We have not in the present appeals to 
deal with these previous payments but all 
we have to decide is whether the orders 
of the Snbordinate Judge directing the far¬ 
ther payment of Rs. 6,000 and Rs. 4,000 
can be supported. In our opinion, on the 
materials before us, it is impossible for ns 
to sustain these orders. The learned Gonnsel, 
who appears on behalf of the respond¬ 
ents, has not attempted to support the 
orders of the Subordinate Judge on the 
grounds that, under the terms of the mort¬ 
gage deed, the two payments might be made 
for legal expenses; and we think he is right 
in not making snch an attempt. It seems 
to ns idle even to suggest that, in a mort¬ 
gage-deed, the mortgagees would have agreed 
to the insertion of a clause to enable'the 
luorlgagora to obtain funds to contest the 
rights of the mortgagees under the mort¬ 
gage-deeds. We hold, therefore, that the 
learned Judge was not justified in finding 
that the two sums should be paid under 
the terms of the deed as allowances for 
legal expenses; and we also hold that the 
view which he took that the plaintiffs 
decree-holders had no position until the 
decrees were made absolute to object to the 
two payments is equally untenable. The 
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m%beriaU, bafore us, fail fco ahoJV either that 
any aioi haa besQ dapoaitei ii Ooarfc or 
that the Receiver hai, in aocordaaoa with 
hie firafc daby as a RBcaiver app/mtei for 
the protection of the mortgagees’ interest, 
appropriated the profits for the payment 
of interest on the mortgage*debt; and until 
anoh anms had basn paid iutj Oonct sufii- 
oient to cover the icterest due on that 
debt, we hold that the Sabordinate Jadge 
was not jastified in passing the orders direct¬ 
ing the Receiver to pay over the suras of 
Rs. 6,003 and Rs. 4,000 to the judgraent- 
debtors. The result, therefore, is that we 
decree both the appeals and set aside the 

orders of the Subordinate Judge, dated the 

6 th May 1912, directing the payment of 
the two saaas of Rs. 6,000 aad FIs. 
in the two* Suits Nos. 358 and 359 of 1910 
respectively. The appellants, who were the 
opposite party in the Court of Subordinate 
Judge, are entitled to their costs in this 
Court as well as in the lower Court. We 
fix the hearing fee in this Court at five 
gold mohurs in each case. 

The two appeals having been disposed 
of, it is unnecessary to take up the Rules 
which accordingly are diachargei bat with¬ 
out costs. 

Appeals allowed: 

Bales discharge 1. 


LOWER BURMA. CHIEF COURT. 

MlSCELtiVNEODS OlVlL ApPSit/ N J. 81 OP 1912. 

July 22, 1912. 

Presenti-Siv Charles Foi. Er., Chief Judge,] 
and Mr. Justice Hartnoll. 

M. A. J. NOBLE -Appellant 

versus 


BANK OF BURMA. Limiied— RespovDENr. 

Companies Act (Vlof ISS2), ss. 14.3, 169 
vietit of official liqaidator^Wishcs of creditors—Discrc 

tion^Appeal—Poioers of Appellate Cotirt. 

The appointment of any person as an official liqni- 
dator is BO entirely a matter for the diaoretion of the 
Judge dealing with the winding-up that an Appellate 
Court will not roviow his decision except under very 
Bpccial circumstances or unless it can be shown that 
the Judge had acted ou a wrong principle. 

Section 140 of the Indian Companies Act does not 
make it obligatory on the Court to comply With the 
wishes of bho majority of creditors. 


Appeal against the order of Mr. JustiOj^ 
Robinson, dated 27th June 1912, in Civi 
Mlscellane'jus Case No. 54, appointing Mr- 
E. R. Holdsworbh, sole oifioial liquidator of 

the Bank of Buirna, Limited. 

FACTS.—T’he Bank of Burma suspended 
payment abjnt fclie end of 1911. Two 
liquidators weie appointed by the share¬ 
holders and depositors and they presented 
their reports by the end of Janatiry 1912e 
Afterwards, only one liquidator was looking 
after the Bank accounts. Not satisfied with 
his work, the applicant, in coDsaltabion 
with the Bombay and Calcutta depositors, 
applied for a winding-up by the Court and 
also for the appointment of Mr. B, Gowasjee, 
Barrister-at-Law, Rangoon, as joint or sole 
liquidator. The matter came before Mr. 
Justice Robinson sitting on the Original Side 
and he passed an order, appointing the pr^i- 
oas liquidator as the official liquidator. His 

order ran as follows:—■ 

Roei.sso.v, J.—I have now to decide who 

shall be appointed liquidator, his salary, 
the security to be required and the matter 
of an advisory Committee. The Bombay 
and Calcutta creditors urge the appoint¬ 
ment of Mr. B. Cowasjee. Barrister at-law, 
the Rangoon creditors that Mr. B. R. 
Holdsworbh; the provisional official liquidator, 
be continued. On behalf of the former, 
Mr. Giles argues that the practically 

unanlmoas 

ing very large claims should be recognised 
and accepted. Section 40 of the Act is 
pressed on me, and it is pointed oat that 
these creditors are the only persons in¬ 
terested who have bestirred themselves in 
the matter. I do not deny that the wishes 
of so large a body of creditors are entitled 
to great weight, and I have not failed to 
give it close consideration. Ever since 
the last hearing, I have been aware of 
their wishes and have given much thought 
to the matter. There is, however, no 
bouuden obligation on the Court and I 
must therefore, consider the matter from 
every point of view. If I find no objeo- 
tion or reason to think their wishes would 
tell against the successful conduct of this 
liquidation, I should be prepared to fall in 
with them. Bub in a case of this magnitude, 
1 am compelled to weigh the matter with 
great care and not merely to accept the 
proof of the desire of the majority of 
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creditors. I do nob at present see that it 
necessarily follows that the share-holders will 
ffet nothing and I am of opinion that the 
appointment of the liquidator is a matter of 
the gravest moment. 

The Bank closed its doors on November 
14bh, 1911. What happened thereafter is 
instructive and I consider cannot be over¬ 
looked in coming to a decision. From the 
affidavit of Mr. D. B. Wacba, dated May 
7bh, 1912, it appears that a meeting was 
then convened in Bombay. The Directors 
had called a meeting in Rangoon for 
December 16bh, 1911. The Bombay creditors 
finding they had no time to instruct any 
one to appear urged the Directors to appoint 
Mr. B. Cowasjee, liquidator. The Directors 
would not accept this suggestion and it ^as 
ultimately arranged that Messrs. Ferguson 
and Holdsworth shonld be appointed joint 
liquidators to make a preliminary investiga¬ 
tion and report, and that after the report, 
Mr. Ferguson should retire, Mr. Holdsworth 
being left as sole liquidator. Mr. Ferguson 
was a chartered accountant of Bombay of 
recognized position and experience and I 
gather he had the absolute con&deuce of the 
Bombay creditors. Their report was presented 
and is dated January, Slst 1912. Thereafter 
matters proceeded, but the report had 
raised grave fears and meetings were held 
both in Bombay and Calcutta and Rangoom 
Finally doubts arose, which resulted in one 
of the creditors, Mr. Noble, filing an ap¬ 
plication in this Court praying that the 
Company be wound up under the supervision 
of the Court. It prayed that Mr. B. 
Cowasjee be appointed liquidator jointly 
with Mr. Holdsworth, and if the latter 
refused to act with another, some one else 
be joined with Mr. Cowasjee, An affidavit 
was then filed by Mr. B. De, dated 
April 19. It ret out certain resolutions 
passed at a meeting in Calcutta and set 
out that it was the unanimous opinion of 
the meeting that since Mr. Ferguson had 
retired, Mr. Holdsworth had done practi¬ 
cally nothing and that his work had been 
far from satisfactory. Then we have 
Mr. Wacha’s affidavit, which is dated 
May 7, 1912. It makes three complaints 
against Mr. Holdsworth. These are (I) that 
he did not apply for a supervision order, 
(2) that he contemplated the sale of part, 
if not, all those securities of the Company at 


low prices, and (3) that he would not give 
reasonable explanation or information of the 
financial position of the Bank to the meeting. 
It was then discovered that at the meeting 
of December 16, there was not a proper 
quorum, and the appointment of the liqui¬ 
dators was, therefore, invalid. Mr. Noble’s 
application was then amended on May 20, 
so as to ask for a compulsory order and 
prayed that Mr. Cowasjee be appointed sole 
or joint liquidator with another. Mr. Noble, 
then, on May 25, 1912, filed an affidavit 
alleging specific acts against Mr. Holdsworth. 
The first relates to the payment of Rs. 50,000 
with interest to the Bank of India due on a 
fixed deposit, as that Bank refused otherwise 
to give up Government pro-notes of the face 
value of three lakhs, which belonged to the 
Bank of Burma. The second refers to 
1,60,000 fully paid up shares of the British 
Burma Petroleum Co., under lien to the Bank 
of Burma. The complaint is that the 
liquidator refused to pay three lakhs to 
clear them, though there were ample funds 
in hand to do so, and that if they had been 
thus cleared and then immediately sold, they 
would have fetched at least Rs. 4,20,000. 
It alleges that they were on the day of 
the affidavit worth nine lakh*. These two 
complaints are repeated up to the present 
time. 

Now it is proved that several meetings 
have been held in Bombay and Calcutta at 
which many creditors were either present 
in person or by proxy, representing large 
claims. I do not deny that their wishes 
deserve careful consideration, but I must 
consider all the facts before 1 pass orders. 
They oppose Mr. Holds worth’s appointment 
and desire the appointment of Mr. B. Cowas¬ 
jee. I must cocsider why they do so and 
further, if an order according to their 
wishes will be for the best interests of this 
liquidation. 

The first complaints were vague in the 
extreme. They were coached in the most 
general terms and contained nothing definite. 
1 cannot avoid the feeling that this vagueness 
was realised and the necessity for allegations 
of something definite was felt. When we 
come to the definite allegations, what are 
they? When Messrs. Ferguson and Holds* 
worth were appointed joint liquidators,' Mr. 
Ferguson was the nominee of these Bombay 
and Calcutta creditors. They have never 
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BAid anything: agrainst him. Both were 
chartered acooantanfcs. Mr. Ferg'iiaon was 
the older and more experienced. The pay* 
ment of the Rs. 50,000 was when bifch were 
aoting*, and I cannot believe that for this 
action, Mr. Holdsworth was solely responsi¬ 
ble. Moreover, it is at least open to doubt 
whether their action was not fully justified. 
As regards tlie other matter, the liquidators 
were approached before Mr. l^erguson retired 
and he must have considered it, at least so 
I think. Bat, even if it was Mr. Holda- 
worth’a action alone, does it show him unfit 
for the post of liquidator? The present 
unfortunate position of this Bank must, I 
think, be admitted to be in great part due 
to an optimism which led the Directors to 
place too many of their eggs in one basket, 
or at any rate, in a basket which had several 
compartments. One of these was filled with 
shares in the British Burma Petroleum Co. 
Mr. Holdsworth is blamed because he did 
nob spend three hkhs of the inadequate 
assets in releasing 1,60,000 more shares in 
this Company. Apparently no thought was 
given to the effect of unloading so large a 
block at once on the market. If be had 
acted, as it is suggested he should have done, 
and the price had fallen in consequence, 
surely a howl of criticism would have 
greeted his action and one which could not 
have been refuted. 

Bub it is nob possible nor is ib necessary 
to decide one way or the other on his conduct. 
The point that is in ray mind is what effect 
arguments based on such insufficient data 
had on the minds of those who gave proxies 
or who voted at the various meetings. I do 
nob know all that was said, nor can I gauge 
the effect. But it makes me cautious before 
assuming that the votes were all given after 
a true understanding of the real position 
There is another complaint which I have 
not mentioned. At the meeting on April 17 
at Calcutta, a resolution was passed autho¬ 
rising Mr. Holdsworth to apply to this Court 
to at once sanction the immediate payment 
of the largest dividend that the funds in his 
hands will permit. A careful consideration 
of all the papers in this case raises in my 
mind the unpleasant suspicion that this 
failure to declare a dividend really is tho 
cause of dissatisfaction. And yet, could he 
do BO, when the doubtful claims had not 
been adjudicated on and when the legality 


of his appointment was open to quesfcion ? 

I am going to authorise a dividend and 
possibly I will do so to*day, but I cannot feel 
certain that the wishes of the creditors were 
not expressed without a full and proper 
understanding and reallaation of the posses¬ 
sion. For these reasons, I do not feel either 
bound or inclined to act according to the 
expressed wishes of the large body of 
creditors that has bean pressed upon me. 

There are, moreover, other arguments to be 
considered, Mr. Cowasjee is a lawyer of 
very great attainments with great local 
knowledge; but he is the Managing Director 
of the Twinzvs Oil Co., and a share-holder 
in the Rangoon Refinery Co. Both these 
Companies have disputes with the Bank 
of Burma. They may nob be very serious, 
but ib is a disqualification. He may have 
experience and some business qualificatiooB 
and they may indeed be great, but he is 
primarily a lawyer. I do not think this 
liquidation needs a lawyer. Again Mr. 
Holdsworth has the benefit of a thorough 
investigation of the affairs of this Company 
with the assistance of Mr. Ferguson. He 
must now be fully acquainted with the 
details of most, if not, all of the disputed 
claims and of the assets. All this study 
and infoi’raatioQ would be wasted were 
another appointed, while there must be delay 
if Mr. Cowasjee had to start afresh to obtain 
a grip of the whole situatiou. I see no ground 
whatever to doubt that Mr. Holdsworth cau 
and will do what is best for the creditors and 
share-bolder.s, and I cannot find any just cause 
for removing him. Almo.st everything he 
does must he with the sanction of the Court 
and the order 1 now propose to pass as to an 
advisory Committee will provide an adequate 
safeguard for the full oonsidaration of the 
views of the creditors iu Bombay and Calcutta. 

I will, therefore, appoint Mr. B.R. Holdsworth, 
now provisional official liquidator, to be the 
official liquidator. He must provide security 
in the sum of five lakhs of rupees. I will be 
prepared to accept security of the same kind 
as be has already provided. T have fixed the 
amount at this amount, as I do not think he is 
likely to have more than this amount in his 
hands at any one time. It will also be sub jeot 
to revision hereafter should occasion arise. As 
to his salary, Ifix ib at Rs. 1,500 per mensem 
for tho next six months. Ou the expiry of thsL 
period, he may apply for an order in qontinaa* 
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tlon. As to his office establishment, I do not 
think it necessary to fix any definite sum. Ha 
may charge what he considers reasonable, the 
charges being open to consideration, when he 
submits his accounts. He must submit 
accounts quarterly, the next accounts being 
submitted on September 1, 1912. 

There remains the question of an advisory 
Committee. The greatest number of creditors 
are in Bombay and Calcutta, and though I 
expressed an opinion in ray last order that 
such a Committee would be advisable, further 
consideration and the difficulty of dealing with 
such a Committee, which would probably have 
to bo composed of gentlemen outside Burma, 
has caused me to modify my opinion. I 
mentioned my views during the course of the 
argument, and Mr. Giles on behalf of the 
Bombay creditors, after consulting Mr. Noble, 
accepted my views. I am prepared to recognise 
the six gentlemen mentioned in Mr. Wacha’s 
affidavitof June 11, 1912, to this extent that 
when the matters come before the Court for 
decision on which the Court considers their 
views would be of assistance, it may consult 
them; and, if they inform the Court of the 
local Advocate who will represent them, notice 
will be given to him of the matter or matters 
to be decided and an opportuuity will be given 
for him to obtain their views and to lay them 
before the Court for consideration. Matters 
requiring immediate orders cannot, of course, 
be sent to them. Nor will this in any way 
affect the power of the Court to direct 
meetings of creditors and share-holders to be 
held. 

I will allow one set of costs to be paid out 
of the assets of the Company to the creditors 
represented by Mr. Giles and one set to those 
represented by Mr. Gaunt. 

I will allow the costs of the liquidator ap¬ 
pointed at the meeting of December 16, 1911, 
for the hearing of May 20, last, out of the 
assets. All costs to be as taxed by a Deputy 
Registrar. 

I will now pass orders on the question of 
dividends, which was one of the matters which 
the provisional liquidator had referred. I 
sanction the payment of a dividend of two annas 
in the rupee. As owing to the liquidation being 
now by the Court, the interest will have to be 
calculated up to a later date, and in order to 
enable the liquidator to make arrangemeots for 
the payment locally, I direct it be paid one 
mouth from this date. 


tl9l2 

Messrs. Qiles and Burjorji^ for the Appel¬ 
lant. 

The applicant then appealed against the 
ab )ve order and the folloving julgmeut was 
delivered. 

JUDGMENT.—This is an appeal, under 
sectioQ 169 of the Indian Companies Act, 1882, 
against an order or decision of a Judge, exercis¬ 
ing Original Civil .Jurisdiction of the Court, 
appointing a sole official liquidator of a 
Company which is being wonnd-up by the 
Court. The initial consideration in such an 
appeal is whether an Appellate Court 
should interfere in the matter. There are 
no precedents in the Indian Courts. In 
England, it has, for a long time, been accepted 
as an established rule that the appointment 
of any particular person as liquidator is so 
entirely a matter for the discretion of the 
Judge dealing with the winding-u? that the 
Court of Appeal will not review his decision, 
except under very special circumstances, or 
nuless it can be shown that the Judge bad 
acted on a wrong principle. Bindley on 
Companies, (6th Ed., page 967). 

In the present case, the learned Judge has 
appointed a chartered accountant, whoh as been 
acting as liquidator of the Company under a 
voluntary winding-up resolution, subsequently 
discovered to have been irregular, in preference 
to a member of the legal profession whom the 
large majority of the creditors, who have put 
their views before the Court, desire to be ap¬ 
pointed. He also impliedly decided that more 
than one liquidator was not desirable or 
necessary. His order shows that it is not a 
case of his having had no regard to the 
wishes of the majority of the creditors. 
He considered the representation of their 
views but he did not comply with their 
wishes. Section 14i0 of the Act did not 
impose upon him the duty of doing so. This 
is distinctly laid down in the case of In re 
London Quays and Warehouse Company (1), 
a case in which the appointment by the 
primary Judge was upheld although opposed 
by the large majority of those interested. I 
fail to see that the learned Judge acted on auy 
wrong principle, and after perusal of the 
somewhat voluminous proceedings already 
before the Courts I cannot come to the 
conclusion that there are any very special 


(l) (1863) 3 Oh. 39t; 37 b T. Oh. 3)7; 18 Ii, 

195; 16 W. R. 630. 
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oiroamatanoBS in the case which would justify 
a departure from the rule accepted by the 
distiaguished Judges in England, who have 
adopted it. 

In a case in which the suitability of two 
gentlemen for an office was in question, I 
think it preferable to advert to no more than 
is necessary. The learned Counsel for the 
appellant made one observation in the course 
of his argument which calls for notice 
because it may be misleading. He referred 
to the gentleman appointed by the learned 
Judge as the nominee of the Directors of the 
Company who had brought the Company 
and the creditors into the difficulties 
in which they were in. The remark may 
suggest that Mr. Holds worth was likely 
to be biased in favour of the Directors. The 
minutes of the meeting of share-holders, 
at which voluntary winding-up of the 
Company was resolved on, showe how Mr. 
Holdsworth came to be chosen as one of 
the liquidators. The Chairman stated that 
the Directors would have preferred to nomi¬ 
nate the Company’s auditors as liquidators, 
but they thought it would give geueral 
satisfaction if they nominated a firm with 
which neither the Directors nor the bank bad 
previously any business dealing. Mr. Holds¬ 
worth was the representative of such a firm. 
As a joint liquidator with Mr. A. F. Ferguson 
of Bombay, he signed a report of the result 
of their investigation into the Company’s 
affairs. A perusal of that report precluded 
any idea of there baing any bias in favour 
of the Directors on the part of either of the 
signatories. If any of the creditors are 
apprehensive that the liquidation will not 
be properly and fairly conducted by Mr. 
Holdsworth, I can only say that so far as 
anything baa been put before the Court up 
to the present, their apprehensions are 
unreasonable. In view of the importance of 
adhering to the established rule of an Appel¬ 
late Court not interfering in suoh a matter as 
the appointment of an official liquidator, I 
would dismiss the appeal under Order XLI 

rule 11 of the Civil Procedure Code. 

Appeal dtemzssed. 


PUNJAB CHIEF COURT. 

Second Civic- Appeal No. 563 of 1911. 

July 22, 1912. 

Present :— Sir Arthur Reid, Xt., Chief Judge, 
and Mr. Justice Robertson. 

NUR MUHAMMAD and others— 
Plaintiffs —Appellants 

versus 

BHAGWAN DAS— Defendant— 

Respondent. 

Muhammadan Law~OiJt~Acceptance~-QiJl by le¬ 
gist ered deed—Formal possession—Undivided property 
^Ejject of transfer of jjossesstore—Maahaa—Wakf— 
Written instrument not necessary — Trusts Act (If of 
1882), ss. 1, 5. 

The Trusts Act does not affect the rules or Muham- 
raadan Law as to wakf. 

Therefore, it is not necessary to execute an instru- 
nient in writing in order to create a valid wakf, 

A gift under the Muhammadan Law is not invalid 
merely because there is no formal acceptance by the 
donee at the time of the execution or registration of 
the deed of gift. 

It is not necessary for the validity of gift that the 
signihoation of the acceptance must be at any parti¬ 
cular moment of the transaction. 

A declaration by the donor in the deed of gift 
that possession has been giren binds the heirs of 
the donor and possession once taken cannot be 
invalidated by any subsequent change of possession. 

In the case of a gift of undivided property posses¬ 
sion given and taken under such gift effectually trans¬ 
fers such property. 

Tara v. Jodha, 57 P. R- 1882, and Muham)nad 
Mumtaz Ahmad v. Zubaidi Jan, 11 A. 460; 16 I. A, 195 
(P. C.), followed. 

A gift by a person by means of a registered deed, 
in favour of his sons, wives and grandson, as to 
property of which the donor was in joint possession 
with the donees and of which he made over entire pos¬ 
session to the donees, is valid under the Muhammadan 
Law. 

Second appeal from fche order of fche Divi¬ 
sional Judge, Multan Diviaion, dated 1st 
April 1911, 

Khwaja Kamal-ud-Dtn, for the AppeU 
lants. 

Messrs. Qokal Ohand an! Vaughan, for the 
Respondent. 

JUDGMENT.—The property in suit was 
attached in execution of a decree in favour of 
one Bhagwan Das, defendant No. 1 in this 
suit, against Walidad, defendant No. 2. Ob¬ 
jections were taken to fche afcfcachmenfc and were 
rejected, and fche plaintiffs have now brought 
this suit for a declaration that certain houses 
and shops are not the property of fche judgment- 
debtor. The plaintiffs are the sons, grandson 
and wives of the defendant Walidad, and they 
base their claim to ownership of parfc of the 
property upon a deed of transfer {tamliqnama^ 



INDIAN CASES. 


[1912 


^b6 

NUR MUHAMMID V. BHAQWAN DAS. 

erecafced by Walidad and registered on Sep¬ 
tember iGth, 1909, on the oecisioa of his de¬ 
parture for Mecca. This suit co7er8 certain 
bouses and shops and a wrestling ground. 
The rest of the property in suit consists of a 
saraiy a mosque and a well said to have been 
made wakf property by him. 

With regard to the wakf property, the case 
can be disposed of in a few words. The 
learned Divisional Judge has held that the 
iiara;.* and well have not been proved to be 
wakf property and gives his reasons in the 
following words: — 

“The first ground, urged by defendant in 
appeal, is that a wakf is a trust, and that no 
trust in relation to immoveable property is 
valid unless declared by a non-testamentary 
instrument in writing, signed by the author 
of the trust or the trustee and registered or 
by the Will of the author of the trust or of 
the trustee (section 5, Trusts Act). 

“in this case, there is no registered and 
signed document, the only writing being on a 
tablet let into the wall of the sarai. This 
tablet recites that the sarai^ well and mosque 
were built by Walidad for the glory of God, 
and as an alms house for every religion. 

“This argument as to the invalidity of the 
alleged wakf appears to me unanswerable. 

“I find accordingly that the sarat and well 
have not been proved to be wakff' 

The Divisional Judge has thus dismissed 
the suit on the ground that the case is 
governed by section 5 of the Trusts Act. He 
has omitted, however, to notice that the third 
paragraph of section 1 of the Trusts Act it¬ 
self says, But nothing herein contained 
aSecbs the rules of Muhammadan Law as to 
wakfy It is, therefore, clear that the Trusts 
Act does not govern this case in any way, and 
the reasons given by the learned Divisional 
Judge for his decision cannot be supported. 
Counsel for the respondent admitted that 
he was unable to support the judgment of 
the lower Appellate Court on the grounds 
stated. 

As regards the other point, both Courts 
have found that the alienation by the 
deed of the 16tli September 1909 was not 
valid. On this point, the learned Divisional 
Judge says:— “I will take plaintiff’s appeal 
first. The lower Court found that the regis¬ 
tered deed of gift was invalid, because there 
was no proof of acceptance by the donees, and 
ecause the shares meationed in the deed had 


not been partitioned. There was no accept¬ 
ance in the presence of the writer, Fatteh 
Muhammad, or of the attesting witness Allah 
Baksb Khan, nor before the registering offi¬ 
cer. On this evidence, the lower Oonrt’s 
fiodiog that there was no acceptance can 
hardly be challenged. 

As to partition it is admitted that separate 
possession of the shares has not been given. 
Under these circamsbaoces, the gift is in¬ 
valid (Wilson’s Muhammadan Law, sec¬ 
tion 312). 

I dismiss plaintiff’s appeal with costs.” 

First as regards the facts, there appears to 
be DO doubt that the donor and donees are 
members of one Muhammadan family living 
together and occupying jointly the property 
in question. There can be no doubt that just 
betore his departure for Mecca, the donor 
executed a deed and took all the neces¬ 
sary measures under the ordinary law of the 
land for transferring his property to the 
donees. It is not contended that the deed 
was not duly executed and registered, and it 
is found as a fact that the donees were in 
possession of the property after the gifc. We 
are not at present concerned in any way as to 
whether the gift was in itself intended for the 
purpose of the fraudulent deprivation of cre¬ 
ditors. Inter partes^ there can be no doubt 
that the gift was, unless incomplete under 
the provisions of the Muhammadan Law, a 
good and a valid one. It has been found, 
however, by both Courts that it was invalid 
according to Muhammadan Law. We have 
quoted the opinion of the learned Divisional 
Judge on this point. The first Court gives 
its decision in the following words: — 

"issue No. 3.—Was the rest of the property 
in suit alienated by valid gift to the plaintiffs 
by defendant No. 2 in good faith? 

Onus on plaintiffs. 

This issue is not proved. The ta nUqnimt 
was witnessed by Allah Baksh Khan, P. W. 
No. 2, and written by Fatteh Muhamad, 
deed-writer, P, W. No. 3, and these witnesses 
show that there was no acceptance of the 
transfer at the time of the execution of the 
deed, and the Beglstrar’s note shows that 
none of the plaintiffs were present at registra¬ 
tion. Acceptance is obligatory (pages 
79-80 of Mulla's Muhammadan Law. artiole 
114). 

Certain shares are alsD named in the deed, 
but these were never partitioned off and par- 
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titioD is obligatory {vide Wilson’s Muham¬ 
madan Law, page 353, article 312),*' 

It will be seen that the lower Courts have 
based their decision on the ground that there 
was no speoifio and formal acceptance of the 
gift at the time of the execution or registra¬ 
tion of the deed. It is also stated that there 
were certain shares which were not partition¬ 
ed off, and that their partition was obligatory 
under the Muhammadan Law. It appears to 
us that the views taken of Muhammadan Law 
in these decisions cannot be supported. Here 
again Counsel for the respondent had to admit 
that he could nob support the decision of the 
lower Courts on the ground giren. 

It must be remembered that among the 
donees are two pardanashin women aod two 
infants. No doubt, it is a general principle 
of Muhammadan Law as regards gifts, that a 
gift is nob valid unless it is both made and 
accepted. It is not. however, anywhere laid 
down, as far as we are aware, that the signi¬ 
fication of the acceptance mast be at any par¬ 
ticular moment of the transaction. For in¬ 
stance, we and that in section 303 of Wilson’s 
Muhammadan Law, it is laid down that no 
transfer is necessary in the case of a gift by a 
father to his iafanb son, the declaration 
of gift being considered to change the posses¬ 
sion by the father on his own account into 
possession as guardian on his son’s account. 
And the Law is the same in every other case 
where the donee is a minor in lawful custody 

of the donor.” 

Iq Humera Bihi v. Najmen nUsi, Bibi (1), it 
18 laid down that “It is not necessary aceord- 
iog to Muhammadan Law that in all cases 
where a gift of immoveable property is made, 
the donor should actually aodphysically vacate 
the property, which is the subject of the gift. 
Where the gift was of a house and other 
immoveable property, and was made by re¬ 
gistered instrument and attended by circutn- 
stanoes of great publicity, the fact that the 
donor, who was the aunt of the donee, never 
anitted the bouse, bub coabiuned to reside m 
it with her nephew, was held to be of no 
effect in the face of the clearly manifested 
iatenbion of the donor to transfer possession 

of the boose to the ^nee.” 

la Tara v. Joiha (2), it was hold that Ac¬ 
cording to Muhammadan Law, though there 

fl) 2S A 147;.A W. K. (1935) 222; 2 A. L. J. 778. 
(2) 67 P. K. 1882. 
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is a difference of opinion between the Doctors 
as to the validity of a gift to two 
persous or more of property that admits 
of partition, such a gift is nob void, and 
possession curea the defect arising from the 
shares of the donees nob being defined.” 
This is a Division Beach ruling of this Court, 
and, so far as we are aware, has never been 
traversed since, from which it appears that 
it expresses the view which we should 
follow unless very strong reason is shown 
to the contrary. BailUe’s Digest of Muham¬ 
madan Law, pp. 515-516, was qnoted in 
support of the view taken in that judgment. 

At page 43 of Ameer Ali’s book on 
Muhammadan Law, it is noted that a gift 
of specific shares is not open to objection 
under Muhammadan Law.” And further, 
at page 49, it is stated that a gift of part of 
a divisible thing is valid. It is also laid 
down that “ a formal and solemi declaration 
by the donor that he had complied with all 
the requirements of the law in perfecting the 
gift would be binding evidence of delivery 
of possssion.” See Muharrfnad Mumtaz 
Ahmad v. Zubaida Jan (3). In that judgment 
of the Privy Council, it was laid down that 
“ whether a gift of uudividel property is 
valid or not ucder Muhammadan Law, 
possession given and taken under such gift 
effectually transfers the property. • 

A declaration by the donor in the deed 
of gift that possession has been given binds 
the heirs of the donor, and possession once 
taken cannot be invalidated by any subse- 
quant change of possession.” The deed of 
gift in this case contains an unequivocal 
slatemeut that possession and proprietary 
rights have been made over to the donees. 

In section 115 of Malta’s book of Muham- 
madau Law, paragraph (3), it is laid down 
that “ a gift of immoveable property in 
whioh the donor and the done are both 
residing at the time of the gift may be 
completed by declaration and acceptance 
without formal delivery and possession auoh 
as are required iu sub-sectiou (1) wheu the 
donor alone is residing in the premises.” In. 
this case, before the gift donor aud donees 
appear to have beau in joint oooupation of 
the property. 

In Muhammad Mumtaz Ahmad v. Zubaida 
Jan (3), their Lordships of the Privy Ooauoil 


(3) 11 A. 460i 10 1. A. 195 (F. C.), 
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held that tlie lavY relating t3 the ia^alidiby 
of gifts of Muiha7, i.e., ths ppohibitioa of the 
gift of an undivided part in property capable 
of partition, ought to be onhoel within the 
strictest rules, and the authorities on the 
Muhammadan Law show that possession taken 
under a gift, even although that gift might 
with reference to Mushaa be invalid without 
it, transfers effectively the property given 
according to the doctrines of both the Shia 
and the Sunni schools. Possession ones 
taken under a gift is not invalidated, as 
regards the effect in supporting the gift, by 
any subsequent change of possession. 

The Subject of the gift was shares in 
revenue-paying villages, with land, houses 
and moveables. Of the greater portion of 
this proparty, the donor, a mother giving 
them to her daughters, had only so far 
possession that she was in receipt of the 
rents and prodta. In the deed of gift, she 
declared (thereby making an admission 
whereby her heir and all claiming through 
him were bound) that she had made the 
donee, her daughter, possessor of all the 
properties, and she directed that the gift 
should be carried into effect by the daughter’s 
husband, who was manager of estates on 
behalf of both mother and daughter before 
then. It was held in a suit for the posses¬ 
sion of the property in a sale by the heir of 
the donor, brought by the vendees against 
him and joining as defendants the heirs of the 
daughter, then deceased, that sufficient pos¬ 
session had been taken on behalf of the 
daughter to render the gife effectual, and to 
defeat the claim as against her heirs. In 
Wilson’s Muhammadan Law, section 309, it 
is laid down that the gift of an undivided 
share in anything which does nob admit of 
a partition, or is of such a nature that it can 
be used to better advantage in an undivided 
omdition, is valid. This ruling was followed 
in Masammat Murad Khatu'.i v. Ahmad Ali 
(4). 

It will be seen, therefore, that in view of 
the aubborities quoted above, the gift in this 
instance, which was made by the father, who 
was in loint possession with his sons, wives 
and grandson, and who made over entire 
possession to the donees, was valid and in 
accordance with the Muhammadan Law. As 
we have noted, Counsel for the respondent 

(4) 91 P, R. 1891. 


aimittsd his inability tj aupport the view 
that it was invaUd under the Maharnmadin 
Law, though he contended that it was invalid 
on other grounds. These, of emrse, can be 
gyne into by the lower Court on remand. 
As ths supposed invalidity of the gift ac¬ 
cording to Muhammadan Law and the appli- 
cabilicy of the Trusts Act are the sola reasons 
given in both the lower Courts for dismissing 
the suit, we accept the appeal and remand 
the suit under Order Xij[, rule 23, Civil 
Procedure 0 jde, to the Court of first instance, 
for decision on the merits. Oourb.fee on the 
memorandam of appeal will be refunded 
and other costs will be costs ia the cause. 

This judgment also disposes of the connect¬ 
ed Civil Appeal No. 589 of 1911. 

Appeal accepted; 

Case remanded. 


LOWER BURMA CHEEP OOURP. 
PiR^T OivtL Appeal No. 119 ob- 1910 

May Id, 1912 

Present:^S\r Charles Pox. Kt., Chief Judge, 
and Mr. Justice Hartnoll. 

RAMAN CHETTY and others—Plaintcpps 

—Appellants 


M[JTCrVEERA.PPA OHErTf oraBU 

—Dependants—R gspoNOE NTS 

Civil Procedi^re Code C^ict P-of 190S), s'. ll-Rea 

judicata-Otjeci 0 / doctrine^Cross suits ^Appeal from 
dscision m one suit only. 

The main object of the doctrine of res juiicata is to 
prevent multiplicity of suits and interminable disputes 
between litigants. The rule of res judicata is not 
limited to the Courts of hrst iustauoe but it applies 

equally to the procedure of the first and second Ap¬ 
pellate Courts and indeed even to miscellaneous pro- 
oeedmgs. The doctrine, so far as it relates to pro- 
hibitmg the re-trial of an issue, refers not to th© date 
of the commencement of the litigation, bub to the 
tinie when the Judge decides the issue. 

Balhshen v. Kishan Lai, H A. 14S and Zaharia v. 
Wed. * 156* fol- 

^ Where there are two cross-suits and a certain issue 

suits and no appeal is brought 
a amst the decision lu the one suit, the finding on 

the issue cannot be attacked in an appeal from^ the 

decision m the other suit, 

« "ot .ttbstautially 

lu issue m a suit cannot operate as res iudirnt^ if. 
any later suit ia .rWoh it Ly b.. iu 
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JUDGMENT. 

Habtnoll, J.—The Chetty firm of S. M. 
K. M. broaghfc a suit against A.ba Baoker alias 
Maung Lu Gale and applied for an attach* 
ment before judgment of oertain paddy said 
to belong to him. The proosss-aerrer, Maung 
Hla Baw, on the 16th February 1905, maile 
an attohment of paddy estimated to be 5,100 
baskets. Subsequently, after the S. M. R. 
M. firm obtained a decree, it applied to attach 
8,000 baskets in ezooution of it and the 
warrant of attachment shows that 8,^00 
baskets were attached. Maung HlaBaw says 
in his evidence that he attached the same 
paddy as he did before. At the hearing of 
the appeal, it was not argued that only 
5,100 baskets were attached, and the appeal 
was argued on the supposition that 8,000 
baskets were attached at the second attach¬ 
ment and so this judgment will be written 
on such supposition being a fact. After the 
8,000 baskets had been attached, the appel¬ 
lants, the P. M. R. M. Hrm, applied for 
removal of attachment on the ground that 
the 8,000 baskets belonged to them. Daring 
the continuance of the proceedings on the 
18th November 1905, the attached paddy 
to the extent of 5,753 baskets was sold and 
realized Rs. 4,247-8-0. Subsequently on the 
1st February 1906, it was found that of the 
attached paddy, 2,850 baskets belonged to 
Ab'i Backer and that the rest of it belonged 
to the P. M. R. M. firm. Out of the 
Ks. 4,247-8-0 realized by the sale of the at¬ 
tached paddy, Rs. 2,109-0-0, the money re¬ 
alized for 2,850 baskets, were withdrawn by 
the S. M. R. M. firm, and the balance was by 
mistake allowed to be withdrawn by Abu 
Backer. 

The appellants then brought a suit agaiust 
the S. M. R. M, firm alleging that the 
8,000 baskets belonged to them. They 
alleged that the rate realized at the sale of 
the attached paddy was too little and that 
the market-rate was then Rs. 103 per 100 
baskets. They, therefore, asked for a decree 
for Rs. 8,430, or in the alternative for a 
decree against the S. M. R. M. firm for 
Rs. 2,109, the sum withdrawn by them,—and 
for Rs. 4,232-4—the difference between the 
price of 8,000 baskets at the rate of Rs. 103 
per 100 baskets and the sum realized at the 
Court sale, and for a decree against Abu 
Backer for Rs. 2,138-12, the sum wrongly 
withdrawn by him. This suit was filed on 


the 10th April 1906. On the 24th May 
1906, the S. M. R. M. firm brought a suit 
against the P. M. R. M. firm in respect of the 
same paddy asking for a declaration that the 
5,150 (8,000—2,850) released from attach- 
meat belonged to Abu Backer and that they 
were entitled to get the Rs. 2,033-9 deposited 
in Court,—i.e., the value of the paddy realized 
at the Court sale other than the value of 
2,850 baskets declared to belong to Abu 
Baoker^and also fora decree for Rs. 1,672-6 
the price of 2,260 baskets (8,000 — 5,740, the 
quantity said to have been sold at the Couit 
sale) on the ground that after the attachment, 
the P. M. R. M. firm had taken away and 
misappropriated this amount. The evidence 
recorded in the suit brought by the P. M. R. 
M. firm was taken as evidence iu the suit 
brought by the S. M. R. M. firm and the 
results of the two suits were as follows. 

Id the suit brought by the P. M. R. M. 
firm, it was found that of the 8,000 baskets 
attached, 5,100 baskets belonged to Abu 
Backer and that the remainder of the paddy 
attached belotged to the P. M. R. M. firm; but 
with regard to this balance, it was also found 
that the P. M. R. M. firm had no right to re¬ 
cover its value as they could not prove that it 
was stolen while under attachment and also 
they bad beenselliag paddy out of the granary 
where the attached paddy lay that may have 
bsen some of that attached. As 5,753 
baskets were sold and only 5,100 baskets 
were found to belong to Abu Bidker, they 
were given a decree for the value of the 
difference, 673 baskets at Rs. 90 per 100 
baskets which was found to be a fair value to 
take. 

In the S. M. R. M. case agaiust the P. M. 
R. M. firm, it was found that out of the 
8,000 baskets attached 5,100 baskets belonged 
to Abu Backer and that the P. M. R. M. firm 
took and misappropriated the paddy attached 
and that was in excess of the paddy sold by 
the bailiff; and it was decreed that the 5,100 
baskets which were released from attachment 
in the Civil Miscellaneous Case, was the 
property of Abu Backer and that the S. M 

B. M. firm were entitled to get Rs. 2,038-9-0* 
the balance of the sale-proceeds deposited 
in Court which were withdrawn by Abu 
Backer from him and the P. M. R. M. firm. 

This decree appears to be wrong in stating 
that 5,100 baskets were released from attaoh- 

meut iu the Miscellaueoua case. The order 
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ia that case release! uo paddy from attach- 
meat but declared that 2,350 baskets of 
the attached paddy belong to Aba Backer. 

The P. M. R. M. firm now appeal against 
the decree that was passed in the suit brought 
by them, and a preliminary objection was 
raised to the appeal on the ground that they 
have not appealed against the decree brought 
in the cross-suit and so the doctrine of ‘Ves 
judicata." comes in and bars this appeal. Our 
attention was drawn to the cases of Gkajju v. 
Sheo Sahai (1), Balkiskan y. Kishan Lai (2) 
and Mariamnessa Bibee y. Joynab Bibee (3). 
There has been a later case in which all 
these decisions have been further consi¬ 
dered and that is the case of Z iheria v. 
Vehia (4). 

In order to come to a decision on this 
objection, it is necessary to set out exactly 
what the issues were in the two suits and 
which were common to both, and how the 
decrees were arrived at. In the suit brought 
by the P. M. R. M. firm, the main issues 
werer— 

(1) To whom did the 8,000 baskets belong 
—to the P. M. R. M. firm or to Abu 
Backer? 

(2) If the 8,000 baskets were proved to 
belong to the P. M. R. M. firui, were the 
S. M. R. M. firm liable to the P. M. R. M. 
firm for the difference in baskets of paddy 
between the 8,000 baskets attached and the 
amount sold by the bailiff? 

(3) If the P. M. R. M. firm were entitled 
to a decree at all, should they be allowed it at 
the rate of Rs. 106 per 100 baskets which 
was a rate far in excess of Rs. 74 the price 
realised at the Court sale? 

In the result, it was found on the first issue 
that 5,100 baskets belonged to Abu Backer, 
on the second in favour of the S. M. R. M. 
firm, and on the third that Rs. 90 per 100 
baskets, was a fair value to allow. So the 
P. M. R. M. firm obtained a decree for 653 
baskets the difference between the amount 
sold 5,753 and the amount held to belong to 
Abu Backer 5,100. 

Their grounds of appeal are that it should 
have been held that the 8,000 baskets all 
belonged to them, that the S. M. R. M. firm 

(1) 10 A. 123. 

(2) 11 A. 148. 

(3) 33 C. 1101; 4 C, L. J. 149; 10 0. W. N. 934. 

(4) 33 A. 61} 7 A. b. J. 861j 7 Ind. Oas. 166. 


and not they are responsible for the difference 
between the 8,000 and the amjuut sold, and 
that they should have been allowed Rs. 106 
per 100 baskets. 

As regards the suit brought by the S. M. 
R. M. firm, the main issues were:^ 

(1) To whom did the 8,000 baskets belong 
—to Abu Backer or the P. M. R. M. firm? 

(2) If the 8,000 baskets were found to 
belong to Abu Backer, were the S. M. R. M. 
or the P. M. R. M. firm liable for the short¬ 
age between 8,000 baskets and the amount 
sold? 

The finding on the Isfc issue was that 
5,100 baskets bslooged to Aba Backer, and 
on the second that the P. M. R. M. firm took 
and appropriated the difference between the 
8,000 baskets and the amount sold. In view 
of the finding on the first issue, it was not 
necessary for the decision of the suit to 
come to a finding on the second. The short¬ 
age owing to the finding as to the amount 
owned by Abu Backer in any case would be 
held to belong to the P. M. R. M. firm and 
so the S. M. R. M. firm could not get it. 
The decree was based on the Ist issue; but 
even then it seems to be wrong. The balance 
of the sale-proceeds Rs. 2,Oo8-9 awarded by 
it plus the sum withdrawn by the S. M. R. 
M. firm 2,109 comprised together according 
to the plaint the value of the 5,740 (in reality 
it was 5,753) baskets sold, aud owing to 
the finding that Abu Backer only owned 
5,100, the S. M. R. M. firm should not have 
been given the whole of the balance 
Rs. 2,038-9 bub only so mnch of it as went to 
make up the value of 5,100 baskets. But 
that decree has not been appealed and it is 
this fact that, it is urged, renders the 
present appeal barred as rea judicata, 

beotion 11 of the Civil Procedure Code is 
as foUows:^ 

No Court shall try any suit or issue in 
which the matter directly and eubstantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties, under whom 
they or any of them claim, litigating 
under the same title, in a Court compe¬ 
tent to try such subsequent suit or the suit 
in which snch issue has been subsequently 
raised, and has been heard and finally decid¬ 
ed by snch (^ourt” and Explanation I to the 
lection which is new is;-— 
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**The expression ^former aaib’ shall denote 
ft salt which has been decided prior to the 
Bait in question whether or not it was 
insituted prior thereto.*’ 

I may say here that I am in complete 
agreement with the exposition of the law as 
laid down in Zaheria y. Debta (4), and with 
the following passage in Mabmood J.’s 
judgment in the case of Balkishan v. Kishan 

Lai (2): 

“it seems to me that the main object of 
the doctrine of res judicata is to prevent 
multiplicity of suits and interminablo dis¬ 
putes between litigants, ne autem hies 
immortales essentt dum litigantes mortales sunt. 
This saying of Voet is in accord with the 
maxima nemo debet bis vexari pro una et eadent 
causa^ and the broader maxim interest 
reipubUcas ut sit Unis litium. This being 
so, the doctrine so far as it relates to pro¬ 
hibiting the re-trial of an issue, mast refei* 
not to the date of the commencement 
of the litigation, bat to the time when 
the Judge is called upon to decide the 
issue. For even in cases where the Judge 
has commenced the trial of an issue 
which is also an issue in a pending litigation, 
a final judgment pronounced meanwhile in 
suchprevions litigation by a competent Court 
(the identity of parties and other conditions 
being satisfied) should operate as res judicata 
preventing the Judge dealing with the later 
litigation from adjudicating differently. If 
this is not done, it seems to me that the 
evil against which res judicata aims would 
not be removed and the doctrine itself would 
be defeated. So far as the justification of 
this view from the provisions of the Civil 
Procedure Code is concerned, 1 may say that 
the rule contained in section 13 is not limited 
to the Courts of first instance, that it applies 
eqnally to the procedure of the first and 
second Appellate Courts by reason of sections 
582 and 587 respectively, and, indeed, even 
to miscellaneous proceedings by reason of 
the general provisions of section 647 of the 
Code.” The new explanation to section 11 
of the Code may have been added so as to 
settle the law on the sabject. 

In that there was no appeal by present 
appellants in the suit brought by the S. M. R. 
M. firm, it seems to me that they cannot 
now again attack in appeal the finding that 
^,100 baskets of the attached paddy belonged 


to Abu Backer. The issue as to the owner¬ 
ship of the paddy was common to both suits. 
It was decided in both suits. The finding 
on it has become final in the suit brought 
by the S. M. R. M. firm and so acts as res 
judicata in the present appeal. If it were 
allowed to be raised in the present appeal and 
decided in appellant’s favour, there would 
be a decree in the suit brought by the P. M. 
R. M. firm, part of which would adjudge to 
them money, i.e., the value of the balance of 
the price of the baskets sold by Court after 
deducting the value of 2,850 baskets already 
received by the S. M. H M. firm, which 
has already been adjudged to the S. M, 
R. M. firm in a decree which has be- 
como final and cannot bo set aside. Such 
a condition of affairs would be contra¬ 
dictory and inconsistent. I would, therefore 
hold that as regards the question of 
ownership of the 8,000, baskets the matter is 
res judicata" and cannot be further considered. 

The second ground of appeal concerns 
liability for the shortage between the 8,000 
baskets attached and those sold 5,753. This 
issue was common to both suits and was decid¬ 
ed in favour of the S. M. R. M. firm; bub as it 
was nob necessary to come to a decision on it 
in the suit brought by the rf. M. R. M. firm 
for the reason which I have already given 
it cannot be said to have been substantially 
in issue in that suit. Though a finding 
was arrived at with regard to it in the suit 
brought by the S. M. R. M. firm, such a finding 
had no influence on the decree that was 
pas.sed nor was it a finding that the P. M. R 
M. firm could appeal as the decree was nob 
affected by it. Immediately there was a 
finding that only 5,100 baskets belonged to 
AbulBacker, the issue as to the responsibility 
for shortage became no longer an issue 
necessary for the disposal of the suit. The 
finding on it, therefore, in my opinion 
does not act as res judicita for the 
purpose of this appeal. It is necessary 
therefore, to consider this ground. Appellants’* 
Counsel could nob seriously argue it. Appel- 
laots allege that there was a theft while the 

paddy was under attachment. The evidence 
as to theft was of the vaguesfc description 
No report was made to the Police, From 
the evidence nob more than soms 500 bisks-a 
could have been abstracted in this manner 
Nga Luo says that appellants’ agent sold 
paddy out of the godown iq which the 
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attached paddy was. The ground oannot 
prevail. 

The third ground is as to the price of 
paddy that was allowed by the District 
Court. This matter was not substantially in 
issue in the suit brought by the S. M. R. M. 
firm. They only asked for a rate at Rs. 74. 
It is the P. M. R. M. firm who ask for Rs. 106. 
For the same reasons as I have given in 
considering the second ground, I would hold 
that the decree passed in the suit brought 
by the S. M. R. M. firm does not bar its con¬ 
sideration in the decision of this appeal. 
Looking at the evidence, Rs. 90 seems to be 
a fair price. Rupees 74 were obtained at the 
auction. Tha Lan says he paid Rs. 85 or 
Rs. 90 in Kazon or Nayon. Thongh Maung 
Pon and Ma Mo depose to a price of Rs. 107 
and Rs. 103, 1 think that Rs. 90 was a fair 
price to allow. 

1 would, therefore, dismiss the appeal with 
costs. 

Fox, C. J.—I concur. 

Appeal dismissed^ 


PUNJAB CHIEF COURT, 

Second Civin Appeal No. 846 op 1910. 

July 13, 1912. 

Present'. —Mr. Justice Shah Din and 
Mr. Justice Beadon. 

Musammat RALLI—Plaintipp—Appellant 

tersus 

SUNDAR SINGH— Defendant- 

Respondent. 

lAmitation Act (XV of 1877), Sch. II, Arts. 120, 125 
^*‘Land”—"Alienation of land''—Sale of equity of 
redemption—Declaratory suit — Limitation. 

The word “land” in Article 125 of the Limitation 
Act does not cover the equity of redemption in im- 
inoTeable property. 

A sale of equity of redemption is not an alienation 
of land within the meaning of Article 125. 

Consequently, a suit for a declaration of invalidity 
of a sale of equity of redemption by a Hindu female 
is governed by Article 120 and the period of limita¬ 
tion is six years. 

Second appeal from the decree of the 
Divisional Judge, Gujranwala Division, dated 
the 18th January 1910. 

Bhagat Qohind Das, for the Appellant. 

Hai Bahadur Lala Sukh Dial, for the 
Respondent. 

JUDGMENT.—The facts of this case are 
clearly and accurately stated by the learned 


Divisional Judge. By a registered mort* 
gage-deed, dated the 7th February 1874, the 
property to which the suit relates, i.e., a 
house together with a courtyard, etc., was 
mortgaged with possession by one Bala Mai 
to Amar Singh for Rs. 495. On the 14th 
April 1880, Amar Singh sub-mortgaged his 
rights as mortgagee to one Sardul Singh for 
Rs. 300. On the 15bh of June 1896, Amar 
Singh’s widow, Musammat Malan, sold to 
Sunder Siugh her right, title and interest 
iu the mortgaged property, e., the equity 
of redemption iu respect of her mortgage 
rights, which were under mortgage with 
Sardul Siugh, for Rs. 1,000, which sum 
included Rs. 600 due to Sardul Singh on the 
mortgage of 1880. 

In May 1903, the plaintiff, who is a marri¬ 
ed daughter of Amar Singh, sued her mother 
and Sunder Singh, for a declaration that 
the sale of the equity of redemption made 
by the former in favour of the latter in 1896 
shall not affect her reversionary rights. The 
defendant Sunder Singh pleaded inter alia, 
that the suit was barred by limitation. The 
Sub-Judge overlooked this plea, but dismiss¬ 
ed the plaintiff’s suit on other grounds. On 
appeal, the learned Divisional Judge hold 
that the suit was governed by Article 120 
and not Article 125 of the second Schedule to 
the Limitation Act, and that since the right 
to sue had accrued to the plaintiff on the 
15th June 1896 and the suit had not been 
brought within six years from that date, it 
was barred by time. 

The plaintiff has preferred a farther 
appeal to this Court and the sole question 
for decision is whether Article 125 of Sche¬ 
dule 11 to the Limitation Act governs the 
case; for if that Article does not govern it; 
then the only other Article applioable is 
admittedly Article 120 and the suit has been 
rightly dismissed. 

Article 125 runs as follows:— 

Suit during the life of a Hindu or 
Muhammadan female by a Hindu or Muham¬ 
madan who, if the female died at the date 
of instituting the suit, would be entitled to 
the possession of land, to have an alienation 
of such land made by the female declared 
to be void except for her life or until her 
re-marriage.” 

By the sale-deed of the 15fch June 1S96, 
Musammat Malan sold to Sander Singh all 
her right, title and interest as mortgagee of 
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the mortgaged property (the house together 
with the courtyard) sabjeob to the rights of 
the sab mortgagee Sardul Singh; and the 
question for deoision is whether the aforesaid 
right, title and interest of Malan 

IS land” within the meaning of Article 125. 
Admittedly, Musammat Malan was not the 
owner of the house; she only possessed 
mortgage-rights therein, which had been 
SQbimortgaged to Sardul Singh, the equity 
of redemption in respect of the mort^ao-ed 
premises still vesting in the original ^wuer 
Bala Mai. Can it be said under these cir¬ 
cumstances that what Musammat Malan sold 
to Sunder Singh in 1896 was “land?" The 
learned Divisional Judge has answered this 

question in the negative, and we agree in his 
view. 

The word “land” is dedaed neither in the 
General Clauses Act of 1897 nor in the 
Limitation Act of 1877. which is applicable 
to the present case, and it must, therefore, 
be takeu in its dictionary sense; and taken 
in that sense, it is obvious that it does not 
cover the incorporeal rights which were sold 
by Musammat Malan to Sundar Singh. In 
the unpublished decision of this Court in 
Civil Appeal No. 2878 of 1886, on which 
reliance is placed by the appellant's Pleader, 
all that was held was that Article 12 > of the 
Limitation Act, 1877, applied to a case iu 
which the property sold was a house and its 
site, and the question whether this Article 
would govern a case in which the alienation 
related only to a house pure and simple 
apart from the site was left undecided. In 
the present case, the property sold is neither 
a bouse and its site, nor a house apart from 
the site but only certain incorporeal rights, 
which by no stretch of language can be 
called “land.” 

The Pleader for the appellant has con¬ 
tended that the word land" in Article 125 
aforesaid must be taken to include ^'interest 
in land,” that reading Article 125 with 
Arliole 141 of the Limitation Act, the only 
reasonable conclusion that can be drawn is 
that the Legislature intended to use the word 
land” in the earlier 4.rticle as an equivalent 
of the expression immoveable property” 
which is used in the later Article; and that 
since the mortgaged rights sold by Mustm- 
mat Malan to Sundar Singh were rights 
arising out of a mortgage with possession, 
they were immoveable property withiq the 
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meaning of section 3 (25) of the General 
Olaiisos Act. We are unable to accept this 
argumsnb as sound. In three succsssive 
Limitation Acts, i. e., Act IST of 1871, Act 
XV' of 1877 and Act IX of 1903, the Lsgis- 
lature has thought fit to use the word “land” 
in the Article which applies to a case of this 
kind; and it is diflSoult to believe that if it 
had been intended to use this word as mean¬ 
ing immoveable property” in the sense in 
which that expression is used in the General 
Clauses Act, the Legislature would not have 
substituted that expression for the word 
land” in the last amended Act. A similar 
change of phraseology has been effected iu 
Article 138 of the Limitation Act; for 
whereas in Act XV" of 1877 the word “land” 
was used in Article 133, in the present Act 
7X of 1903, the language of Article 138 has 
been so modified as to apply to “immoveable 
property” and not merely to “land.” We, 
therefore, think that the word “land” has 
been advisedly used by the Legislature in 
Article 125 of the Limitation Act, and that 
the Courts are not justified in assigning 
to it the same meaning as to the expressi )n 
immoveable property.” 

The appsllant’s Pleader has aln argael 
that since the word “land” as used in 
Regulation I of 1798 and Regulation XVIC 
of 1800 has been held to include “house 
property,” the word “land” in Article 125 of 
the Limitation Act must also have an 
extended meaning, la our opinion, this 
arguraeut has no force. As pointed out iu 
Rinjit V. Tirkha (1), the languag-a of the 
Regulations in question is wanting iu preci. 
sion, and the Regulations were obviously 
intended to apply to mortgages by way of 
conditional sale of houses as well as of lands 
properly so called. In any case, if the word 
land” in these Regulations includes house 
property, it by no means follows that it has 
the same meaning as immoveable property 
using this expression in the larger a ansa ia 
which it is used in the General Clauses Act. 

For the above reasons, we agree with the 
learned Divisional Judge in holding that 
Article 125 of the aecood Schedule to the 
Limitation Act does not apply to the present 
case ; and wo accordingly maintain the decree 

of the lower Appellate Court and dismiss 
this appeal with costs. 

(1) 117 P. E. 1885. di.mss0<i. 
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BOMBAY HIGH COT7RT. 

Appeal prom Order No, 27 op 1912. 

Sepleraber 20, 1912. 

Present: — Sir N. G. Chandavarkar, Kt., 

Judge, aod Mr. JasHce Rao. 

GHELABHAI BHIKHABAI— Appellant 

versus 

BAI JAVER —Respondent. 

Civil Procedure Code (Aet V of 190S), s. 11—Res- 
jiidicata— Hindu widoto representing estate of her ft’ts- 
hand in first suit—Heirs of )tcr husband hound in 
(iuhscfp/pnt litigation — Withdraioal of appeal in first 
suit — Fjject on guestion of res judicata. 

Oil tlifi dcatli of one /!., his widow brought a suit 
against lu's brother for possession of the property on 
tlio allegation that it was the separate property of 
her husband. Tlic principal issue in the suit was 
whether the property was the joint property of A. 
and his brother, or whether it was his separate pro¬ 
perty. The Court held upon the evidence that it was 
the joint property of the two brothers, but that the 
widow of A. was entitled to remain in possession 
during her life-time iu virtue of her right to main¬ 
tenance as the widow of a deceased co-parcener. From 
that decree, the widow app^'nled. But instead of 
prosecuting the appeal, she withdrew from it. 

Subsequently, the sou of the said brother of A^sued 
the daughter of A. for possession of the same property. 
The daughter of A. pleaded that the property was the 
separate property of her father and not joint as al¬ 
leged by the plaintiff: 

Weld, that the previous decision operated as res 
judicata as it w.as given against widow as represent¬ 
ing the estate of A- and the mere withdrawal of the 
appeal by the widow was not sufficient to deprive the 
decision of its operative character in law. 

Kafama Natchiar V. The Rajah of Shivagunga, 9 M. 
I. A. 539} 2 W. R. 31 (P. 0.), distinguished. 

Appeal from the order passed by the Joint 
Judge of Ahmedabad, in Appeal No. 146 of 
1911, reversing that passed by, and remand¬ 
ing the case to, the Sabordinate Judge at 
Umreth, in Civil Suit No. 216 of 1910. 

Mr. L. A. Shah, for the Appellant. 

Mr. G. N. Thakore, for the Respondent. 

JUDGMENT.—The suit was brought by 
the plaintiff, who is the appellant, to recover 
possession of the property in dispute on the 
allegation that it belonged to him and hi.s 
uncle Vitbal as members of a Joint Hindu 
family, and that on the death of Vitbal 
he, e., the plaintiff, as the surviving 
co-parcener, became exclusively entitled to 

it. 

The respondent Bai Javer against whom 
the suit was brought is the daughter of 
Vitbal, and she contested the claim of the 
plaintiff upon the ground that the property 
was the separate property of her father, 
and that she was on his death heir according 


to Hindu Law. The plaintiff challenged the 
defendant’s right to the property as Yithal’s 
heir upon several grounds, the principle of 
which tried in both the Courts below was 
the ground of res judicata. 

That question of res judicata arose under 
the following circnmstances : On the death 
of Vithal, his widow, f.e.,the present respond¬ 
ent’s mother, brought a suit to recover 
possession of the property on the allegation 
that it was the separate property of her 
husband. That suit was brought against 
the present appellant, plaintiS in the suit, 
which has led to the present second appeal. 
The principal issue in that suit was whether 
the property was the joint property of 
Vithal and his brother, the present plaintiff’s 
father, or whether it was his separate pro¬ 
perty. The Court held upon the evidence 
that it was the joint property of the two 
brothers, but that the widow of Vithal was 
entitled to remain in possession during her 
life-time in virtue of her right to maiatenanoe 
as the widow of a deceased co-parcener. 

From that decree the widow appealed. 
Bui instead of prosecuting the appeal, she 
withdrew it. The result of that was that 
the decree of the Subordinate Judge’s Gouit 
was left untouched. It was contended in 
the Court below, however, that that decree 
could not operate as res judicata iu the pre¬ 
sent suit which was broaght by the appellant, 
who was the defendant in the previous suit 
against Vithal’s daughter; that the daughter 
does not claim from her mother, the plaintiff 
in the previous suit, but claims as the heir 
of her father. The decree would operate 
as res jxtdicata if it was a decree against 
Vithal’s widow as representing the estate 
of Vithal. There can be no doubt that the 
widow did represent the estate in the 
previons suit. The only question is whether, 
having regard to the decision of the Privy 
Council in Katama Natchiar v. The Rajah 
of Shivagunga (1), the question in the 
previous suit was prosecuted by her, and 
the litigation was carried to its end after 
a fair trial of the question which had led 
to the previous suit. It is not denied that, 
so far as the previous suit itself was con¬ 
cerned, the questions raised in it were fairly 
tried. The only question is whether the 
withdrawal of the appeal had such an effect 

(1) 9 M. I, A. 639; 2 W. R. 31 (P. C.). 
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upon the decree as to depriire it of its 
operative power for the purposes of res 
ludtoata. The withdrawal was by the 
Widow. We are not aware of the oiroum- 
etanoes under which she withdrew the 
appeal. But it is clear that, so far as the 
suit itself was concerned, the case was fairly 
contested and the mere withdrawal of the 
appeal by the widow is not sufficient to deprive 
the decree of its operative character in law. 

Mr. Thakore has contended before ns that 
in Shivagunga s case (1), too, there was an 
appeal, but that the widow having died, their 
Lordships of the Privy Council said that the 
deoreeioould not operate as res judicata in a 
subsequent suit. That was because the death 
of the widow showed that the person 
who represented the estate having died, the 
contest was not carried on. In the present 
case, ic is different. The widow having the 
power to ooutinue the contest withdrew from 
it, which shows that there is an essential 
difference between the facts of the present 
case and the facts in Shivagunga*s case (1). 
We must, therefore, hold that the decree 
in the previous suit does operate as res 
judica ta. 

But Mr. Thakore has relied npon another 
ground in support of the decree of the 
lower Appellate Court, and that ground is 
this: In the previous suit, the Court in its 
jadgment, no doubt, found that the present 
appellant’s father and his brother had been 
members of a joint family and that the 
property in dispute was joint. But in spite 
of that finding, the Court held that the 
plaintiff in that suit, i,e., the widow of Vitbal, 
was entitled to possession, as the widow of 
a deceased co^parcener. Mr. Thakore’s 
argument is that from such a decree, no 
doubt, the plaintiff could have appealed hut 
only in respect of a finding which was 
essential for its existence as a decree. The 
widow could not have appealed against a 
mere finding when the decree was in her 
favour. In support of this argument Mr. 
Thakore has cited Anusugabai v. Sahharam 
Pandurang (2) and Baiah Bun Bahadoor 
Singh v. Musammat Lachoo Eoer (3). It is 
true, as a matter of law, that where there are 
two issnes and the Court finds on both those 
issues and a decree is made on the ground 


of one of those findings, the party in whose 

favour the decree is made cannot appeal 

merely because the other finding is adverse 

to him. Now in the present case, the decree 

in the previous suit was in favour of the 

widow, and, therefore, argues Mr. Thakore, 

the finding on the question of separation or 

union was unnecessary for the purposes of 

that decree and did not enter into the 

case as its essential basis. This argument, 

however, overlooks the salient feature of the 

previous litigation. The Court in the 

previons suit found that Vithal and the 

present appellant’s father were co-parceners 

and that Vithal’s widow was entitled to 

maintenance, and, therefore, to the possession 

of the property in dispute as the deceased 

co.parcencer’s widow. Therefore, the two 

issues decided in the previous litigation 

really formed part of one case. The right 

to maintenance could not have accrued to 

the widow unless she was the widow of a 

deceased co-parcener, which meant that the 

family was joint. Therefore, the question 

of separation or union was the question 

upon which both the points in the previous 

litigation depended, and. therefore, entered 

into the essential basis of the decree which 

virtnally and finally declared that Vithal’s 

widow was entitled to the property only for 

mainteDanoe, bat not as heir of her deceased 
husband. 

eround, therefore, we must hold 
that both the Courts below took a correct 
view of the previons litigation so far as tlie 
representative character of the widow therein 
was concerned, but differing from the lower 
Appellate Court on the other point relating 
to resjudtcata, namely, as to the effect of the 
withdrawal of the appeal, we must reverse 

the order under appeal and restore that of 

the Subordmate Judge with costs throughout 
upon the respondent. 

Order reversed. 



86S 


INDIAN OASES. 


KHURSHED-DN*NI3SA. V. ALlM-UN»NiaSA. 

ALLAHABAD HiaH OOIjaT. 

Second Civil Appeal N’o. 13>5 of 1911 . 

July 22, 1912. 

Present -.—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudbill. 

KHURSHED-UN-NIS3A —Plaintiff 

—Appellant 

^^TSl^S 

ALIM-UN-NISS A— Defendant— 

Respondent. 

—Pffunsion in tUcrce for payment oj 
'pnrc.liase-uionf.fj within certain fi'tn-^Paijment not made 
— Appeal, maintainability of. 

Tn a pre-emption suit, the plaiucif! gob a decree oa 
condition of liis paying the purchase-money within a 
inonth. The plaintiff appealed to the District Judge 
simply in regard to tho condition laid down by the 
first Court ns to payinont of tho purchase-money. 
Duiingtho pendency of the appeal, the one month, 
time expired and the money was not paid. The 
District Judge dismissed the plaintiff’s suit on 
the ground that the money had not been paid within 
one month: 

Held, that the suit should not ha^e been dismissed 
on that ground as tho condition of payment of money 
itself was the subject of appeal. 

Second appeal from a decree of the 
District Judge of Shahjahanpur, reversing 
that of the Munsif of East Badauu. 

Mr. Muhammad Ishaq Khan, for the Ap¬ 
pellant. 

Dr. Te} Bahadur Saprn, for the Respond- 
ont. 

JUDDMEXT.—This and the connected 
Appeal No. 1336 of 1911, arise out of one 
and the same pre emption suit. The claim 
is based upon a custom of pre-emption. The 
plaintiff challenged the accuracy of the 
price entered in the sale-deed. The Court 
of Htst instance held that the custom was 
proved and the consideration entered in the 
sale-deed was correct. It granted a decree 
conditional on the plaintiff paying into Court 
the amount of the purchase-money within 
one month. The plaintiff appealed against 
that decree simply in regard to the condition 
laid down by the Court of first instance as to 
the payment of the purchase-money. The 
defendant also appealed against the decree 
pleading that the plaintiff had failed to 
establish the custom. By the time the 
appeals came on for hearing in the Court 
below, the one month allowed in the original 
decree had elapsed. The plaintiff had not 
paid into Court the amount as ordered by 
that decree. The lower Appellate Court 
thereupon held that as he had failed to do so 
the decree of the Court below was one which 
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dismissed the plaintiff's suit, and that, 
therefore, the plaintiff’s appeal must fail and 
the defendant's appeal must succeed. Oa 
this ground alone, the Court below dealt with 
two appeals. It is urged here with great 
force that the plaintiff's appeal was against 
the very condition owing to the non-fulfil¬ 
ment of which (accordiug to the lower 
Appellate Court) the suit bad stood dismiss¬ 
ed. We think that this contention is sound. 
It might, no doubf, have been advisable for 
the plaintiff to pay the money into Court 
iu view of a possible failure of his appeal, 
aud the refusal of the Appellate Court to 
ertend the time. If his appeal succeeded ou 
the questiou of cousideration, the Court 
was bound to give him time to pay the 
amount due. 

We. therefore, allow the appeal, set aside 
the decree of the Court below aud reiiiand 
the case to that Court for re-admission to the 
file and the decision thereof according to law. 
The costs of this appeal will abide the result 
of the case. 

Appeal allowed'. 

Gause remanded. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 48 of 1910. 

March 11, 1912. 

Present'. —Mr. Hartnoll, Offg. Chief 
Judge, and Mr. Justice Ormond. 

MAUNG LU M AUNG— Appellant. 

e 

versus 

MA.UN'G PE— Respondent. 

Muhammadan Law — Will—'Prohate not required — Be¬ 
quest exceeding one-third of testator's property—Validity 
of such bequest—Letters of Administration obtained hy 
heir after testator's property dealt with by executor ap¬ 
pointed by testator—Effect of such Letters—Probate and 
Administration Act (V of 18?IJ, ss. 42, 43, 41, 

It is not necessary for the eseonbor of a deceased 
Muhammadan to take out Probate. 

Shaik Mooea v. Sluiik Essa, 8 B. 211, referred to. 

A Muhammadan can make a Will. It may be either 
oral or written. His power of testamentary disposi¬ 
tion is limited to the extent of Ird of his estate and 
any bequest in excess thereof requires the consent of 
heirs whose rights are infringed by the bequest. 
Also a bequest to a person entitled to inherit is void 
unless the other heirs give their consent after the 
testator’s death to its taking effect. 

Where, A-, an execator appointed by the testator, 
has dealt with certain properties belonging - to the 
testator and where B. has,subsequently,obtained Letters 
of Administration, the latter will be confined to the 
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proportitis other than those dealt with by tho oxo- 
cutor. 

Mr. Blandt for the Appellant, 

Mr, Qinwala^ for the Respondent. 

JUDGMENT. 

Hartnoll, Ofpj. C. J.—Iq this case, 
Maaogr La Mauug sued Maungr Pe under the 
followingr oircumstanoesj Maung La Mauog 
obtained Letters of Administration to the 
estate of one U Shwe Waing, who was a 
Muhammadan and who died on the 10th 
September 1906. He alleges that after 
USbwe Waing’e death, Maung Pe took charge 
of all his properties and effects and also, by 
virtue of the certidcate granted him under 
the Sucoosaion Certidcate Act, collected 
certain debts which were payable to the 
estate. Maung Lu Maung then obtained 
Letters of Administration to the estate, the 
effect of which was to supersede Maung Pe’a 
certidcate and he states that Maung Pe has 
only handed over to him Rs. 1,919.5-0, which 
sum was found due on an account taken by a 
Commissioner appointed by the Coart. Maung 
Lu Maang objects to the following items 
which appear in the accoant as amounts 
disbursed by Maung Pe from the proceeds of 
monies collected by him under the certidcate. 



Rs. 

a. 

P- 

Paid for bnildiog a zayat 
in the mosque 

500 

0 

0 

Paid to Ma Pu asreqnest- 

• 



ed before death 

300 

0 

0 

Paid to U Xo, Akunwan 
2 Payments on account of 

500 

0 

0 

interest 

39 

9 

6 

4 Payments to five 




children mentioned in 




the Will as payable to 




them 

Paid to Maung Pe defend¬ 

2,062 

8 

0 

ant as directed by 
deceased 

300 

0 

0 

Paid to Ma The ditto 

200 

0 

0 

Paid to Ma Theb ditto 

Paid as costs of proving 

100 

0 

0 

the Will 

Paid as costs in resisting 

73 

10 

0 

the application for re¬ 




vocation of the succes¬ 




sion certificate 

% 

100 

0 

0 

Total 

4,175 

11 

6 


Maung Lu Maung alleges that these 
amounts were never disbursed by Maung Pe, 
that, if they were disbursed, he had no 
authority, express or implied, for their 
disbursement, that they are not chargeable 
to the estate and that Maung Pe should re¬ 
imburse to the estate these amounts. He 
further alleged that U Shwe Waing left 
1255 baskets of paddy as part of his estate 
which Maung Pe sold for Rs. 2,133-2-0, 
that Maung Pe has only accounted for 
Rs. 1,592*00 and has misappropriated 
Rs. 541-8 0 which he should be ordered to 
re-imburse. He also states that U Shwe left 
SO ticals of gold worth approximately 
Rs. 2,400, which Maung Pe has misappro¬ 
priated and which he should be ordered to 
return or to re imburse the estate to the 
extent of its value. He farther alleged 
that U Shwe W^aing left two houses and 
that Maung Pe has wrongfully caused tho 
leases covering the sites on which they 
stand to be transferred to his own name and 
that he has received and enjoyed the rents 
thereon. Manng Lu Maung asks for a 
declaration that the houses form part of 
the estate and that Maung Pe bo ordered to 
re-imburse to the estate the nett amount 
of rents received by him, which Manng Lu 
Maung calculates out to be Rs. 1,165-12-0. 

Maung Pe in reply stated that the 

amounts totalling Rs. 4,175-11-6 have been 

re-imbursed and expended by him with the 
consent of Lu Maung and of the heirs. He 
further alleged that La Maung had no 
right to sne for expenses incurred on 
account of a litigation carried on on behalf 
of the estate, and that Maung Pe was not 
liable for them. With reference to the paddy 
and its value, Maung Pe stated that he had 
only received from Ba Kyan and Shwe The 
Rs. 1,592 which was given to them by Shwe 
Waing, who said that the money might ba 
spent in purchasing paddy for storing and 
that they might enjoy the proBbs which 
would arise from its sale. Maung Pe farther 
stated that the 80 ticals of gold and two 
honses had been equally and agreeably divid¬ 
ed among five children in the presence of 
the plaintiff, heirs and witnesses, and that 
the Depaty Commissioner, on application 
being made to him to transfer the houses to 
the names of the five children, had passed 
orders directing the grant to be transferred 
to his (Maung Pe’s) name on the ground 


» • • 



INDIAN OASES. 


[1912 


87C 

ilAUNG LD MAUN3 V. MAUNG PE. 

fchafc they had not attained the age of majority 
and that he was their gaardian. He alleged 
that Maung La Maung and the heirs had no 
interest in the houses and 80 ticals of gold 
as they had ceased to be part of the estate. 
His meaning evidently is here, as urged at 
the appeal, that the division alleged caused 
them to cease to form part of the estate. 
Maung Pe did not deny that the nett rentals 
which had reached his hands were 
Rs. 1,165-12 but pleaded that the rents had 
been disbursed for expenses incurred by the 
five children on account of their necessities of 
life, for repair of the houses and for revenue 
due and that there was no balance. 

The District Court fixed the following 
issues: — 

1. With regard to the items totallinsr 
Rs. 4,175-11 6, did Maung Pe disburse them? 

2. Whether he had authority, express or 
implied, to do so? 

3. Whether any of the items are charge¬ 
able to the estate? 

4. If not, what is defendants liability? 

5. With regard to the paddy, did defend¬ 
ant misappropriate any, and if so to what 
extent? 

6. How did defendant dispose of the gold? 

7. Had he a right to have the houses 
transferred to his name? 

8. How has he disposed of the rents 
derived therefrom? 

9. Was he right in disposing of them in 
the manner stated by him? 

10. What was the amount of the paddy 
belonging to H Shwe Waiag which defend¬ 
ant received? 

11. To what extent has he misappro¬ 
priated it? 

12. To what relief, if any, is Lu Maung 
entitled? 

The District Court fouud that there was 
nothing to show that Maung Pe paid any¬ 
thing towards building a zat/at in the mosque, 
that Ma Pu acknowledged to have received 
Rs. 300 which was treated as payment due 
from her to the estate, that U To acknow¬ 
ledged receipt of R. 500 and interest due 
thereon on account of money borrowed from 
him by U Shwe Waing, that the Rs. 2,062-8 
were not supported by vouchers, and that the 
payments to Ma Thet and Ma The of Rs. 100 
and Rs. 200 had been supported by vouchers. 
Ths District Court further fonud that though 
fj Shwe Waing gave instructions to build a 


ziyat^ yet the evidence on the point was not 
conviucing and that with the exception of the 
ollecfcion of some materials, there is nothing 
to show whether a zayat was bnilt, who built 
it and who piid for the labour. The District 
Court found that with regard to the gifts 
U Pe had the express consent or direction of 
1J Shwe Waing and that he acted &ona fide on 
that instruction, and that as regards the 
payment to U To, it followed that Maung 
Pe having a succession certificate to collect 
debts was bound to pay off debts dne from 
the estate, that Maung Pe had snfficient 
groand for charging this sum to the estate. 
On the first issue, it was found that U Pe 
was only liable to the extent of Rs. 2,562-8-0. 
On the second issue, the District Court held 
that D Pe had express or implied anthoriby 
to make the payments he did in that he acted 
in accordance with the Will of U Shwe Waing 
and his oral directions, and in that he was a 
trustee of 0 Shwe Waing's estate before his 
death. The Conrb farther considered that all 
legal expenses incnrred by Manog Pe should 
be chargeable to the estate. On the third 
issue, the Court found that those items which 
Manog Pe could prove were chargeable to the 
estate, and that he was not liable as executor 
de son tort. 

The fourth issue was answered in the same 
manner. 

On the fifth issue, it was fonnd that Maung 
Pe credited the amoant which he aotnally 
received from those entrusted with the sale 
of paddy by U Shwe Waing, and that he was 
not liable for any shortage. On the sixth 
issue, it was fonnd that Manng Pe had not 
intermeddled with the gold, and on the 
seventh it was held that under the ciroum- 
stances stated, Maung Pe had the right to 
have the house sites transferred to his name, 
that such actions by Revenue Officers could 
not be questioned in Civil Oonrts and that 
Manog Pe only holds the lease on behalf of 
the co-heirs. 

On the eighth issue, it was found that 
Maung Pe disposed of the rents derived from 
the bouses for the benefit of the oo-heirs and 
that there was nothing to show that ho had 
any snrplns. 

On the ninth, it was found that as he was 
the gaardian of the minors, he was right in 
maintaining them in the manner stated by 
him. 
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In the resuU, La Maungr was given a decree 
for Re. 2,562-8*0 with coats on that amount 
and a declaration that the two houses belong¬ 
ed to the estate of U Shwe Waing. 

An appeal has now been filed against this 
decree by La Maung and a cross-appeal by 
Maang Pe. 

La M!aang urges that Maung Pe had only 
legal authority to collect debts as specified in 
the succession certificate and that Maung Pe 
was liable for all other sums collected by 
him, that the posUiou of Maung Pe with 
regard to sums wrongly collected by him is 
not and cannot be better than that of au 
executor ds son tort aud that he should be 
treated as an intermeddler, that Manog Pe 
had no authority to distribute the assets of 
U Shwe Waing’s estate aud that an authority 
to collect does not include and imply au au¬ 
thority to disburse, that Maung Pe was not 
justified in carrying out the alleged directions, 
oral or testamentary,of IT Shwe Waing for they 
are not proved and the document relied on as 
a Will is not a Will, nor was Probate of it 
obtained, that the Disiricfc Court erred in 
holding that by reason of his trusteeship 
Maung Pe is saved from the coosequeace of 
his wrongful acts inasmuch as although the 
instrument was so named, no trust was, as a 
matter of fact, created aud the instrument was 
revocable and was revoked by the death of 
U Shwe Waing, that Maung Pe should have 
bean held liable to account for the gold. 

The grounds of the cross-appeal were that 
the District Court erred in holding that the 
earn of Rs. 500 was not spent by Maung Pe 
towards the bnilding of a zayit under 
iostrucblons left by TJ Shwe Waing and also 
erred in holding that Rs. 2,062-8-0 had nob 
been spent by TJ Pe for the maiatenance of 
the children. It was also urged that respond¬ 
ent should have been awarded the costs on 
the amount of claim dismissed against him. 

Before dealing with the legal aspects of 
the case, I think that it will be best to 
consider the evidence and the facts proved by 
it. There seems to be no doubt that before 
U Shwe Waiogdied, he left both written and 
oral instructions as to the disposal of certain 
of his properties after his death. 

The written instructions are those contained 
in Exhibit I of Miscellaneous Casa No. 
45 of 1908 of the District Court. That 
document begios with a list of Maung Shwe 
Waing’s property as owned by him on the 


10th February 1906. It then states that out 
of this property are to b=* given as follows to 
Maung Ba Pn, Me Yan, Ashabi, Pwa Tin and 
Ma Lon Bu Zungnabi, five persons—2 houses 
at Maubin, SO bicals of gold, Rs. 2,600 in equal 
proportion; to wife Ma Hmein, diamond ear¬ 
ring 24 raltis —40 ticals of gold, one ruby 
ring and Rs. 2,000. It purports to be signed 
bv U Shwe Waingand witnessed by Maung 
Yo, Mg Po O, and a native. The date at the 
bottom under Shwe Waing and IJ Xo’s 
signature is the 28th March 1906. There are 
also two other documents filed in that case, 
Exhibits I[ and Ill. Exhibit II is a general 
power-of-attorney granted by LT Shwa Waing 
to Maung Pe authorizing the latter to deal 
with his property. Exhibit IH purports to be 
a document entrusting cartain properties to 
Maung Pe and executed by Maung ShweWaing. 
It is dated the 28th July 1903. It purports to 
entrust to Maung Pe all Miung Shwe Waing’s 
properties except those directed in Exhibit 
I mentioned above to b) given to Ma Hmein 
though in the schedule only a parcdl of land 
an 1 three houses are mautioued. I would 
here state that I agree with the conbeabioa of 
appellant’s Counsel that it is not shown that 
the document Exhibit 111 creates any trust 
asibisuot shown that any property was 
handed over in trust to Miung Pe by Maung 
Shwe Waing. O’ Yo, a witness, whom there is 
no reason to disbelieve, deposes to the fact 
that Maung Shwe Waing caused a list to be 
made for a division of bis properties after hia 
death and that he (Maung Yo) was asked to 
attest the list. 

There seems to me to be no doubt that 
Maung Shwe Waing meant Exhibit I to 
operate as a Will with respect to those 
properties purporting to be given away by it. 
There is also further evidence of oral 
directions given by Maung Shwe Waing. 
Maung Pe states that they were 


Rs. 

Burial expenses ... 250 

Feeding guests ... 250 

Making road to cemetery ... 250 

Building zayat in mosque compouad 500 
To pay Ma The ... 300 

Do. La Maung ... ... 300 

Do. Maung Pe himself ... 300 

Do. Mi Tnet ... ... 300 

Do. Ma Pa ... ... 303 


and a tank to be dug out of interest ro* 
oeived from money loans. 
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Maung Pe states that instractioos were left 
to him to pay out the oral legacies. Ma 
Hmein states that Mauog Shwe Waing 
before his death asked Mauug Pe to recover 
the principal from Shwe The and Ba Kyaa, 
and asked Mauug Pe and others to repair the 
csmetery road and build a z^yat in the 
mosque, spend Rs. 500 on his funeral ex¬ 
penses, and give Ma The Rs. 500. Though 
she is Maung Shwe Waing’s widow, there is 
no good reason to disbelieve her. Her story as 
to the Will is corroborated by the document, 
Exhibit I, itself and the fact that after the 
death she obtained the properties directed to 
be given her by it. U To also gives corrob)rat- 
ing evidence as to the oral directions, and so 
does witness Massulman Maung Pe. It seems 
to me to be proved that Maung Shwe Waiog 
left the oral directions as stated by Maung 
Pe and that there is clear and trustworthy 
evidence to the effect that he me^nt Maung 
Pe to be one of his executors if nob the only 
one. 

And now as bo the evidenca as to whether 
Maung Pe has proved that he has disbursed 
the items given in paragraph 4 of the 
plaint:— 

Rs, 590 for building a zayat-. — 

Maung Pe has certainly not proved that 
he has disbursed this sura. Naran states 
that he supplied certain materials at Shwe 
Waiag’s request, that he borrowed Rs. 500 
from Shwe Waing and has re-paid it, Rs. 300 
to Shwe Waing and Rs. 200 to Maung Pe. 
Mussulman Maung Pe states that Shwe 
Waing told him he had ad vanced Rs. 50) 
io Naran for supply of materials and that 
the promissory-note for Rs. 500 taken by 
Naran was still in the mosque account. I 
must agree with the District Court in 
holding that Maung Pe has nob proved that 
he has disbursed Rs. 500 in erecting a zayat. 

Rs. 300 paid to Ma Pu. 

It appears from the evidence of Ma Pu and 
Ma Hmeiu that Maung Pe never paid Ma 
Pu Rs 300. Ma Pu owed Rs. 300 to H 
Shwe Waing and in accordance with his oral 
instruction, Maung Pe told her that the debt 
and legacy would set off each other. 

Bs, 539-9.8 paid to U To. 

It is clear from IJ Yo’s evidence and pro^ 
missory-Qote filed in the Miscellaneous Cas 


No. 45 that TT Shwe Waing borrowed Rs. 700 
from him aud that after U Shwe Waiug*8 
death, the balance and interest owing, V.e., 
Rs. 539-9-8 was paid of by Maung Pe. 

Us. 2,Oo2 8-0 paid to the ckildreri. 

There is no good evidence adduced to show 
that Maung Pe has disbursed this sum. The 
disbursements spoken to by the child, Ba Pu, 
may well be taken to have come from the 
bouse rents. 

Rs. 303 paid to Maung Pe. 

Maung Pe allows that he has paid himself 
Rs. 303. 

Paid Rs. 200 to Ma The and Rs. 100 

to Ma Thet. 

Maung Pe allows that he has made these 
payments. Manug Pe states that these last 
three payments have all been in accordance 
with U Shwe Waing’s instructions. 

Paid as costs for proving the Will Rs. 73-10-0, 

Maung Pe allows disbursing Rs. 73-10-0. 
These wore evidently the costs in the Suc- 
cossion Certificate Proceedings. 

Paid as costs incwred in resisting application 
for revocation of the Succession 
Gertificxte, Rs, 100. 

Maung Pe admits this expenditure. The 
proceedings in this connection are before the 
Court. 

As regards the allegation that Maung Pe 
has misappropriated Rs. 541-8>0, balance of 
sale-proceeds of paddy, there is no evidence 
to support it. On the contrary, Manng Pe 
has produced good evidence to show that 
there has been no such misappropriation by 
him. From the evidence of Ma Hmein, U 
Yo, and Ma Shwe The, it is clear that. U 
Shwe Waing advanced money to Ba Kyau 
and Shwe The and directed that they should 
only return the principal and take the pro¬ 
fits. The principal Rs. 1,592 seems to have 
been duly returned and which seems to be 
the subject of this charge taken by them. 

As regards 80 ticals of gold and the 
houses which have been pat into Maung Pe’s 
name, the facts seem to be as follows: — 

After U Shwe Waing’s death, there ap¬ 
pears to have been a division of property 
amongst the heirs and the five children men¬ 
tioned in Exhibit I and Ma Hmein seem to 
have received the properties as mentioned in 
Exhibit I. The evidence as to this division 
is as follows:—Maung Q-yi, a Township 
eJudge, states that he was present when ther^ 
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wag a proposal feo divide the iiihopitaaca, that 
Akunwan, U Yo, Kala Ko Pe and a Moalvi 
were making arrangements, that he does not 
know about the Will and that he left before 
any de&nite conolusion was arrived at. 
Pensioned Myook Maung Po O states that he 
was not present at the final division but that 
he saw the Will and heirs agreed to a division 
in acoordanoe with it. He is apparently 
speaking to some meeting held before the 
actual division. Ma Hmein states that after 
the death, U Shwe Waing’s estate was di¬ 
vided by U Po O, H Yo and Maung Gyi, that 
the heirs did not agree to their division, that 
the estates were then divided by Kiala Ko Pe, 
Kala Saya and others whose names she does 
not know, and that the five children were 
given two houses, 80 ticals of gold and 
Ra, 2,500 or Rs. 2,600, which she made over 
to Maung Pe after the death of H Shwe 
Waing. Maung Pe states that he took no 
part in the division, but that the cj-heirs 
divided the inheritance, that it was done 
according to the Will. At the end of his 
evidence, he says that Maung Lu Maung has 
had bis share up to Rs. 900 out of the estate. 
U Yo states that he was present at the 
division after U Shwe Waing's death, that 
all the co-heirs were then present, that Po O 
and Maung Gyi were present, that the pro¬ 
perty W98 divided according to the consent of 
all the co-heirs, that he advised the heirs to 
go accordiog to the Will. Mussalmaa Maung 
Pe states that he was present when all the 
co-heirs divided the property by consent, 
and that Maung Pe did not make the distri¬ 
bution, that the other properties not included 
in the list were also divided amongst the 
heirs, that Maung Lu Maung was at the 
division. Tambi states that he also was 
present at the division by the co heirs by 
mutual conseut and that the dtvisiou was 
according to the- Will or list and that La 
Maung also consented. From this evidence, 
it seems to ba proved that after U Shwe 
Waing’s death the co-heirs collected and 
divided up his properties and that U Shwe 
Walog’s wishes as declared in Exhibit 1 
were respected and given effect to by them. 
It further appears that it was not Mauag Pe 
who made the distribution, but it was the 
co-beirs who did so by mutual conseut. It 
also appears from Ma Hmein’s statement 
that she has handed over the 80 ticals of 
gold and Rs. 2,600, wbiah fell to the share 


of the five chiblran to Maung Pe. As regards 
the rents of the houses—the nett balance of 
which according to the plaint is Rs. 1,165-12 
and which Maung Pe states that he has 
expended on the children—Ba Pu stated 
that the fees of himself and his co-heirs and 
their maintenance had been paid by Maung 
Pe up to June 1909. IT Shwe Waing died 
in September 1906. Rupees 1,165 12-0 would 
not be an extravagant sum to allow for ex- 
peuditiire on this accouut. 

Tne legal aspect of the case remains for 
consideration. A study of Sir R. K. Wilsou’s 
Digest of Muhammadan Lawaudof Syed Ameer 
All’s Mubammadau Law shows that there is 
no doubt thata Muhammadan can make a Will 

and that it may be either oral or written, 
that his power of testamentary disposition is 
limited to the extent of ^rd of hisestateuuless 
any baquest in excess of Jrd is rendered valid 
by the coosent of the inheritors whose rights 
are infringed and that a bequest to a person 
entitled to inherit is void unless the other 
inheritors give theii consent after the death 
of the testator to its taking effect. Further, 
it is not necessary for the executor of a de¬ 
ceased Muhammadan to take out Probate. 
This was laid down in the case of Shjik 
Moosa V. Skaik Essa (1). 

Retarning to the facts, I must hold that 
both U Shwe Waing's written instructions, 
as laid down in the Exhibit E already referred 
to, and his oral directions oonstitate his Will. 
His oral directions other than as to hia 
funeral expenses were to spend 


On a road 

Rs. 

a. 

p 

... 250 

0 

0 

On a zayat 

... 500 

0 

0 

Legacy to Ma Th. 

... 300 

0 

0 

Do. Maung Pe 

... 300 

0 

0 

Do. Ma Thet 

... 300 

0 

0 

Do. Ma Pu 

300 

0 

0 


Total ... 1,950 0 0 
and a tank to be dug out of interest re¬ 
ceived from money loans. He appointed 
Maung Po to be one of his executors if not 
his only executor. It was not necessary for 
IT Pe to take out Probate and, therefore, as 
far as he concerned himself in carrying out 
the provisions of U Shwe Waing’s Will, I am 
nuable to hold that he was an intermeddler, 
since he was acting in hia capacity as exe* 

(1) 8 B. 241. 
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cator. Ifc is no coocern fco him that.Maung 
La Maaoff has obtained Letters of Administra- 
ti>nsfor they will be cenfiaei to tha pro¬ 
perties other than those dealt with by the 
Will. Such a positioQ is recognised in Eng¬ 
land ("Williams on Executors, IOgK Edition, 
p, 413) and it is provided for in this cDuntry 
by sections 42 to 41i of the Probate and Ad¬ 
ministration Act. The question farther 
arises whether U Shwe Waing’s Will was a 
valid one in that it does nob bequeath more 
than ird of his estate and in that in any case 
it should take effect as the heirs have given 
onsenb to its taking effect. These points 
have not been specifically raised in the 
pleadings nor in the trial of the suit. Five 
of the heirs—the five children mentioned 
in Exhibit I—are said to have been minors 
at the time of tJ Shwe Waing’s death. 
Two of these are now said to be of 
age and two dead. If these children were 
minors at the time of the division, it is 
clear that they could not consent to validate 
an illegal Will; bat as regards the adalbs, I 
must hold that even supposing the Will did 
dispose of more than ^rd of the estate, they 
consented to it and so they cannot be heard 
farther. There is absolutely no doubt to my 
mind that they consented to the directions 
given in Exhibit I and I think that there is 
sufficient evidence to show that they con¬ 
sented to the oral directions. Owing to the 
legal position not having been well under¬ 
stood, the case has not been very well tried. 
However, Ma Hmein deposes to knowing of 
the oral instructions and from her evidence 
and that of U Yo Kala, Maung Pe and 
Thambi, they were evidently widely known. 
Maung Po 0 stated that the heirs agreed in 
the dedication of the paddy land to the 
mosque out of the properties mentioned in the 
list. Maung Pe was allowed without any 
objection being made to take out a succession 
certificate. There accordingly seems to me 
to be sufificieut evidence to draw the conclu¬ 
sion that the adult heirs assenbed to bsth tha 
oral as well as the written instructions. As 
regards the minors, if they consider that 
owing to the Will they have not had their 
legal rights, since the point I am now dis¬ 
cussing has not been raised before, 1 would 
leave it to them by themselves, if of age, or by 
a properly constituted guardian, if under age, 
to take further aotion to get them. There is 
another position that Maung Pe takes up and 


that is that the division of the property by 
the oheirs afler the death of LT Shwe Waing 
caused all such properties as wars divided 
at that time to cease to be of the estate of 
U Sbwe Waing and to become the separate 
properties of those to whom they fell as their 
share. As far as the adult heirs are coucern- 
ed, this contention seems to me (o be correct. 
Whether the Will was a valid one or not, by 
their asseot they validated it an 1 they now 
cannot be heard again. As regards minor 
heirs if Maung Pe allowed them to bs de¬ 
prived of any of their right shares, it may bs 
that he was wrong; but I would, as 1 have 
said above, allow this matter to be dealt with 
by separate action. 

Applying the arguments and findings that I 
have arrived at above to each item as shown 
in the plaint, I would arrive at the following 
conclnsions: — 

Bs. 500 for the zay it. 

This is a matter that concerns Maung Pe 
in his capacity as executor. Whether the 
sum has been expended or not, it is not a 
matter that concerns Maung La Maung in 
his capacity as legal representative of U 
Shwe Waing. 

As holder of Lstters of Administration, be 
has no concarn with matters to which Maung 
Pe is executor. 

Rs 300 pxid to Ma Pu. 

No Rh. 300 were ever paid to Ma Pa 
in this capacity. As executor Maung Pe 
had power to sst off her debt against her 
legacy. 

Bs. 509-9 6 pud to U Yo. 

It is proved that the sum was owing to 
IT Yo by U Shwe Waing and so was 
payable out of his estate, and that 
Maung Pe paid it. In his capacity as 
executor, the payment, in. my opinion, was 
correct. 

B>’. 2,03^-8 piymnt to the children. 

4 

These payments have not been proved 
by U Pe; bub the money evidently relates 
to the children’s share under the Will 
Rs. 2,600. With this money, Maung La 
Maung has no oonoarn as administrator 
of the estate and he oannot call on Mauug 
Pe to account for it or any of it in such 
capacity. It is open to the children by 
themselves, if adults, or by a properly oou* 
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Btifcated gaardian if miiioi8» to oall on him 
to aoooaot. 

Rs. 300 paid to Maanff Pe. 

Ra. 200 do Ma The. 

Rs. 100 do Ma Thet. 

As they v^ere paid ia bis capacity as 
ezeoator under TJ Shwe Waiug’s Will, 
Maung Lu Mauog in bis capacity of 
administrator cannot call on him to acooant. 

Rs. 73 L'lUJ expenses. 

Since Maaug Pe had legacies to pay 
out and was 17 Sbwe Waing’s execator, 
it is not for La Maung in bia capacity as 
administrator to call on him to account. 

Rs, 100 Law expenses. 

The order in the case shows that 
Maung Pe was justiddd in resisting the 
rerocation of the succession certificate. 
The sum could be reasonably charged to the 
estate. 

The charge of misappropriUioa of 
Rs. 54l«8*0 baa fallen to the ground. 

If Maung Pe has the 80 ticals of 
gold, the same remarks apply to it as to 

the Rs. 2,600. 

The same remarks apply to the two 
houses. As regards the rents, considering 
that Maung Pe had charge of the children 
for so long, I think that he should be 
believed when be says that he has spent as 
much as the rents on them. 

Moreover, the rents do not concern 
Manng Ld Maung as legal representative of 
XT Shwe Waing*s estate since they are the 
rents of the children’s separate property. 
In the result, I consider that Maung Lu 
Maang’s appeal should be dismissed. 

As regards Maung Pe’s couatar-appeal, 
it must fail on the first two grounds ad¬ 
vanced ; but having regard to the provisions 
of Order XLI, rules 3 and 33, it would 
seem right and equitable to gL7e Maung 
pa relief. I have found that the sums 
for which be has been found liable to 
account to Maung Lu Mauog have nothing 
to do with the latter and, therefore, the 
decree with regard to such should nerer 
have been made. I would, therefore, eet 
aside the decree of the District Judge and 
dismiss the suit. 

As regards costs, neither of the parties 
seems to have nnderstood the legal position 
and 1 would direct that they each bear their 
9WP costa in both Courts, 
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Ormonp, J.—The plaintiff-appellant is the 
administrator to the estate of the deceased 
U Sbwe Waing. The deceased left a Will 
partly in writing and partly oral ; and the 
defendant (respondent) is the executor 
under that Will. 

A Muhammadan can dispose of one-third 
of bis property by Will to a stranger 
without the consent of the heirs ; but if 
he makes bequests in favour of his heirs, 
thereby altering the shares to which they 
would otherwise have been entitled to by 
devolution, the assent to such bequests of 
the other heirs whose shares are thereby 
diminished, is necessary for the validity 
of such beqnests. And as minors cannot 
consent, it follows that the share of a 
minor heir cannot be less than the share 
be would take by devolution in the whole 
estate, less a proportionate share of beqnests 
to a stranger, such bequests being limited to 
one-tbird of the estate. 

The property of the deceased was divided 
amongst the heirs in accordance with the 
Will, with the consent of all the adult 
heirs, including the plaintiff. At that time, 
the only minor heirs were the five children, 
two of whom are now of age and the two 
youngest have since died. They were in 
fact grand-nephews and grand nieces of the 
deceased. The defendant, therefore, not 
being the executor of their paternal grand¬ 
father, would nob be the guardian of their 
property. The defendant, however, took 
over the children’s share in the estate on 
their behalf. The children are not parties 
to this suit. 

The plaintiff’s Advocate states that this 
suit is brought in the interests of these 
children ; but neither he nor the Advocate 
for the defendant can say what share of 
the estate they would be entitled to as 
heirs. IE the share given by the Will to 
the five children was not less than what 
they would have been entitled to by 
devolution, the Will is valid, by reason of 
the consent, since the death of the deceased, 
of all the other heirs and of the executor. 
The plaintiff was an heir and consent¬ 
ed. I think it must be presumed, therefore, 
in this case that the share given by the Will 
to the children was not less than their share 
would have been as heirs ; and that the Will*' 
therefore, is valid. 

The defendant as execator was th^ 
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proper person to piy the debts of the 

decespsed (e-fii « the debt of 500 fc> U Yo 
whic^ payoieab is objected bo by the plain¬ 
tiff)—to carry oat the direcbioas in the Will 
and t) aimiaister the estate generally. 
Tae plaintiff, who sues as aiministrabor 
to the estate and not as gaardian of the 
minors, would at most bj entitled only to 
such portion of the estate as to which the 
deceased died intestate. He has not shown 
that there was any such property and, there¬ 
fore, I think on this ground his claim should 
have been dismissed. 

The District Judge has given a decree 
to the plaintiff as administrator for 

Rs. 2,562-3-0, being R?. 500 which defend¬ 
ant failed to prove that he had spent on a 
Z'lyat and Rs 2,062-8-0, which defendant 
failed to prove he had paid to the children. 
But both these payments were directed to 
be made by the Will ; and the plaintiff as 
administrator is not entitled to this 

money. The defendant in this appeal ad¬ 
mits that he is in possession of the houses 
on behalf of the children and that he 
received the 80 ticals of gold on their 
behalf. It is for the Tr stees of the 

mosque (in the compound of whic’i the 
Z'lyat was to be built) to enforce the 
building of the zayat aud if necessary, the 
children can sue the defendant for the 

recovery of their share under the dis¬ 

tribution which was made in accordance 
with the Will; or if that share is less than 
the share they would be entitled to by law, 
they ooald sue for their fall share. 

1 would dismiss the plaintiff’s appeal; 
and set aside the decree of the lower 
Court and dismiss the suit. The defendant 
in the lower Court pleaded payment (to 
the rightful parties) of the Rs. 500 and 
Rs. 2,062 8 0 ; and did not contend that 
the plaintiff would not ba entitled to these 
sums in any event, inasmuch as he (the 
defendant) was executor—and he does not 
raise this ground in his grounds of appeal. 
The District Judge, I think, rightly found 
that these two paymencs were not made, bnb 
in my opinion, the fact whether such pay¬ 
ments were made or not, is irrelevant in the 
present suit. 

I would direct that each party do bear 
their own costs in both Courts. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 46 op 1912. 

September 2^, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Jnstioe Rao. 

NAGINLAD CHUNIL iL— Appellant 

versus 

The official ASSIGNEE—RsapONDENT. 

Civil Procedure Code (_Ac.t V of 1908), s. 80—Suit 
for injunction against public officer—Notice not necss' 
sary. 

Where the object of the suit is to obtain against a 
public officer, not the Secretary of State in Oounoil, 
an injunction to restrain what would otherwise be an 
irreparable injury, the suit is not subject to the notice 
required by section 80 of the Code of Civil Proce¬ 
dure. 

First appeal from the decision of the Dis¬ 
trict Judge of Surat, in Civil Suit No. 12 
of 1910. 

Mr. L. A. Shaky for the Appellant. 

Mr. Ratanlal Ranchhoidis, for the Rss*. 
pondents N)3 1 and 2. 

JUDGMfiNT.—The appellant before us in 
this first appeal was the plaintiff in the 
Court below. The first defendant is the 
Official Assignee and the third defendant is 
a declared insolvent. According to the 
plaintiff, he had purchased certain farniture 
from the third defendant, and had hilled it 
back to him before the insolvency, but 
when thereafter the third defendant was 
declared au insolvent, the Official Assignee 
seized the furniture iu dispute, as well as 
other property which admittedly belonged 
to the insolvent and was in the insolvent’s 
possession. The plaintiff made a claim in res¬ 
pect of this furnitara, but tbeiOffioial Assignee 
refused to recognize the claim, and ou or 
shortly after the 15th September, for the 
exact date cannot be ascertained, the Official 
Assignee ordered this furniture to be sold 
by auction on the 25th September. On the 
23rd September, or two days before the 
threatened sale, this suit was brought by the 
plaintiff. 

The whole question involved in the appeal 
is whether the learned Judge below was right 
in his view that the plaintiff’s suit was bad 
because no. uotics was served on the Official 
Assignee under section 80 of the Civil Pro* 
cedure Code. It is necessary, therefore, to con¬ 
sider what section 80 requires, and what is 
the real character of the present suit. Section 
80 lays down, so far as its provisions are 
immediately relevant, that no salt shall be 
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iQStitated a^rainst a pubUo officer ia respaot 
of any aofc parporkingr to be d)Q6 by saoh 
pnblio officer in his official oapicity, until 
the expiration of two months next after 
notice in writing: has been delivered to the 
public officer. 

In this suit, the plaintiff prayed for a 
declaration that he was owner of the goods 
in question, and for a permanent injunction 
restraining the defendants from disposing 
of them by the sale. In the alternative, it 
was prayed that the furniture should be 
restored to the plaintiff, or if restoration 
was impossible, that plaintiff should receive 
compensation equal to the value of the goods. 
The question is whether to such a suit as 
this, the provisions of section 80 apply. It 
appears to us that that question should be 
answered in the plaintiff’s favour. It must 
be observed, in the first place, with reference 
to the phraseology of section SO, that this is a 
suit brought against a public officer, other 
than the Secretary of State for India in 
Conncil. This obeervation is important 
since the language of the section lends 
Colour to the view that the Secretary of 
State for India ia Council occupies in respect 
of the required notice a more favourable po¬ 
sition than any other public officer; and this 
view of the meaning of the section was adopted 
by Mr. Justice Chandavarkar in Secretiry 
of State V. Oajanan Krishna Mavl inkar (1). 

In the present case, it is unnecessary for 
us to consider what would be the plaintiff's 
position if he were suing the Secretary of 
State for India; and the ouly question before 
us is whether notice was required upon the 
Official Assignee. We are of opinion that 
upon that question, a correct explanation of 
the meaning and extent of section 80 is to 
he found in Mr. Justice Cuoniogham’s 
judgment in Shahebzadee Shahunshah Begum 
V, Fergusson (2), where, after referring to 
Attorney-Qeneral v. Hackney Local Board (3), 
the learned Judge observes that the object 
is, that if a public body or officer entrusted 
with powers happens to commit an in¬ 
advertence, irregularity or wrong, before 
any one has a right to require payment in 
respect of that wrong, he shall have the 

(1) 85 B. 362; 13 Bom. L. B. 273; 10 Ind. Oas. 639. 

, <2) 7 C. 499. 

(3) (1875) 20 -B(i. 626j 44 I|. J. Gh. 546j 33 L. T. 

ZH. 


opportunity of setting himself right, making 
amsnds, restoring what he has taken, or 
paying for the damages he has done. In 
that view of the case bafora him, Mr. Jnsfcice 
Cuonlugbam decided that no notice was 
required. The case then under judgment 
was, moreover, on its facts very similar to 
that now before us. It was a suit in which 
the plaintiff claimed to be entitled to a 
share in a certain trust fund, and no notice 
of the suit had been given to the defendant 
who was the Official Trustee and admittedly 
a public officer within the definition in the 
Civil Procedure Code. 

Wo think that this construction of section 
80 receives support from the decision of 
the Court of Appeal in Eogland in Flower 
V. Locil Board of Low Lsyton (4). It ia 
true, of course, that that decision, which 
turned upon the meaning of section 264 of 
the Public Health Act, 1875, cannot be 
read as a direct authority for the ascertain- 
meat of the meaning of section 80 in the 
Civil Procedure Code of India ; but it does 
seem to us to ba of high authority as to 
the manner in which and the principle upon 
which the Courts ought to approach the 
task of interpreting such sections. In, terms, 
the section of the Public Health Act, which 
was before the English Court for construc¬ 
tion, was wider and harsher than is section 
80 of our Code, for whereas section 80 of 
our Code limits the requirement of notice 
t> the case of an act purporting to be done 
by a public officer, the Eaglish Act required 
notice in respect of anything done or intend¬ 
ed to ba done or omitted to ba done under 
its provisions. In spite of that, however, 
the Court held that no notice was needed 
where the suit was one for an injunction 
to restrain an immediate and otherwise 
irreparable injury. Sir George Jessel, M. R., 
said that the section was intended to apply 
to an action at law for damages and its 
object was to give an opportunity to the 
local authority to make payment or tender 
of compensabtoQ for the damage sustained, 
lb could not be iatended to apply to a case 
where the local authority was pulling down 
a house, or stopping a sewer. If that were 
80 , it would amount to a license to every 
local board to do what injury they pleased 


. (4) (1877) 6 Oh., D. 317; 46 L. J. Ch. 621; 
760; 25 W. R. 545, ' 


36 Ij. T. 
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w)*il 0 fcbe notio3 wai ranaing*. It ra\y b3 
observed that this CDOinsnb exactly ayress 
with the view which Me. Justice 
Cunniagham tcck ia explaining section 80. 
Flower's case (4) was thesubjscb of notice by 
aBaneh of this Court in Secretiry of State v. 
Oajanan Krishm Maclankar (1), where we 
agree generally with the obseryatlons of 
Mr. Justice Heaton on this pelnt. 

If this is the true way in which to read 
section 80, it appears to us clear that the 
present suit is outside that section. The 
Blit is brought, not in regard to the 
wrongful seizure by the Official Assignee, 
but in regard to the threatened sale, and the 
primary relief claimed is by way of injunc* 
tion to restrain that sale. The real object 
of the suit is to obtain relief by injunc* 
tioQ against an act, not done, or puiporting 
to be done, but merely threatened, namely, 
the act of causing the furniture to be sold 
by auction. It is true that iu the 
alternative, the plaintiff seeks an award of 
compensation equal to the value of the 
goods, but that, in our opinion, is only a 
subsidiary prayer; and the main purpose 
of the suit is to obtain the injuuotion. As 
Vice-Chancellor Malins said in Flower's case 
(4), the Court must look. at all the cir¬ 
cumstances to see whether the necessity 
really exists for an injunction, or whether 
the real claim is not for compensation in 
damages. Iu this case, we think, that the 
really substantial claim in the suit ia the 
claim for the injunction. 

Now the learned Judge himself by 
granting a temporary injunction has ad¬ 
mitted the immediate necessity for the 
iustitution of this suit, since only by filing 
the suit could the plaintiff obtain that 
temporary injunction, which the learned 
Judge himself has considered the plaintiff 
entUled to obtain. We think that, seeing 
that the object of the suit is to obtain 
against a public officer, not the Secretary 
of State in Council, an injunction to 
restrain what would otherwise bo an 
irreparable injury, the suit is not subject to 
the notice required by section 80. 

Mr. Ratanlal for the respondents called 
our attention to several cases, but none of 
them, we think, is really in conflict with 
the opinions we have expressed. In i^arn 


Pitim Shih v. Sh'yohul Ohund^r M.ullick (5) 
and in Bikhtawir Mai v. Abial Latif (6), the 
primary object of the suits was to recover 
back either monies or moveable property 
which had wrongly been taken. In The 
Collector of Bijnor v. Munuvar (7), which Mr. 
Katanlal also referred to, the suit was a suit 
for damages. In Talukdari Settlement Officer 
V. Ishwardas (8), to which one of ns was a 
party, the suit was, we think, decided on its 
own facts, and the point there argued was, 
not that the suit did not require a prelimi¬ 
nary notice, but that notice had been fur¬ 
nished and the notice furnished was good in 
law. 

For these reasons, we must reverse the 
decree under appeal and remand the suit for 
trial on the merits; and we must express 
the hope that the plaintiff having since the 
23rd of September 1910 been baulked of 
reaching the merits of bis suit by a decision 
upon one prelimioary point after another, the 
District Judge will now go into the merits of 
the suit irrespective of any opinion which he 
may form upon any other preliminary point. 
The appellant must have his costs here and 
in the Court below. 

Decree reversed, 

(5) 15 C. 259. 

(6) 29 A. 667; A. W. N. (1907) 170. 

(7) 3 A. 20. 

(8) 14 Bom. L. R. 577; 16 Ind. Gas. 445. 


LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. 62 of 1911. 

June 13, 1912. 

Present :—Mr. Justice Parlett. 

VEBRAPPA CHETTY and others— 

Appellants 

versus 

KANNAPPA CHETTY and others — 

Respondents. 

Transfer of Property Act (JV of 1882), s. 65—Pwr- • 
chase from mortgagor—Duty to pay revenue—Land 
Revenue SaleFraudulent purchase—Burma Land and 
Revenue Act (ll of 1876), ss. 37, 44, r. 80. 

The implied covenant under section 65 of the Trans¬ 
fer of Property Act for the mortgagor to pay land 
revenae extends to the purchaser of a property sub¬ 
ject to a mortgage. 

Ranga Srinivasa Chari v. Qnanaprdkasa Mudalyar, 
30 H. 67; 2 li(. L. T. 36, distinguished. 
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Whera auoh purchaser has failed to pay reveiiuo 
and the land has boon sold for default and purohttsod 
by him free of mortgage, tho property is not frood 
from the mortgage but continues to bo subject to it, 
as the omission to pay revenue is in defraud of tho 
mortgagee. 

judgment.—T he oiroamataaoes of tho 
oaso are siiffioieafcly set out io the judg- 
rnents of the Courts below. This appeal 
is brought iu order to free from the 
mortgage the 34 acres of land bought by 
appellants and held by the Divisional Court 
to be subject thereto. It is argued that 
the revenue fell due on the 15bh February 
before appellants purchased the land, and 
that at the date of their purchase, it was 
Po Hlaiog who was in default, and that 
they were nob bound to pay the revenue, 
nor was it their duty to do so under 
section 65, Transfer of Property^ Act. The 
case of Eanga Srinioasa Ghari v. Onanaprakasa 
Mtcdaliar (1) has been quoted as authority for 
holding that the implied coveoanb on the part 
of the mortgagor under section 65, Transfer 
of Property Act, to pay the public charges 
on the properties mortgaged, does not extend 
to the purchaser of the equity of re¬ 
demption from the mortgagor, and that 
such purchaser, in omitting to pay such 
charges, does not fail to discharge any 
obligation owing from him to the mort¬ 
gagee. But the present is not a case of 
sale of a mere equity of redemption. 
Appellants purchased the land outright 
subject to the respondent’s mortgage. They 
thereby stepped into the shoes of the 
original mortgagor and became subject to 
his obligation to the mortgagee to pay 
the public charges accruing on the land. 
Bab I thinh that on other grounds also, 
the appellants were bound to pay the 
revenue. It fell due, it is true, on 15bh 
February 1903 (rule 81) but the year of 
assessment for which it was payable was 

from Ist July 1905 to 3Qbh June 1906, 
(rule 80). By section 37 of the Band 
Revenue Act, the revenue is due jointly and 
severally from all persons who have been in 
possession of the land at any time during the 
year of assessment, and by section 44, when any 
revenue has fallen due and a written notice 
of demand for it has been served on any one 
of the persons liable for it and ten days have 
elapsed from the service of such uotics 

(1) 30 67i 2 n, L. T, 36. 


without such revenue having been paid, 
every person liable for it shall be deemed 
to be a defaulter. Appellants purchased 
this land on 16th B’ebruary 1906 and have 
not denied that they have been in possession 
ever since. It is clear from his order in the 
revenue proceedings that the Myook regard¬ 
ed appellant as also a defaulter for part of 
the revenue and it is strange be did not 
make him pay it and only proceed against 
the rest of the laud. Indeed, I am not sure 
that allowing a defaulter, as he did, to buy 
iu his own land, on which the arrear was 
due, amounted in point of fact to a sale or 
to anything more than acceptance of payment 
of the arrear, without the possibility of 
affecting any encumbrance on the land. It 
appears that the last entry in Form XXf, 
page 2 of his proceedings was completely 
cub out by scissors or a knife and a fresh 
piece of paper pasted in, on which the Myook 
wrote the present entry. It would be 
interesting to know what the original entry 
was. That the Myook was fully aware of 
there baing a mortgage on the land, is clear 
from his proceedings and it is inexplicable 
how the land came to be sold free of it 
except on the supposition of carelessness or 
ignorance. I hold that appellants were 
liable for the payment of the arrear on the 
34 acres of land they purchased both per¬ 
sonally as defaulters and in the capacity of 
mortgagors. That their omission to pay 
was wilfully in defraud of respondents, I feel 
no doubt, t consider the decree of the 
Divisional Court was correct and dismiss this 
appeal with costs. 

Appeal dtsmused. 


ALLAHABAD HIGH COURT. 
SsoOND Civil Appeal No. 715 of 1911. 

August 7, 1912. 

Freseni:—Sir George Knox, Kt., Judge. 
PADARATH ano othbbs—Defendants 

—Appellants 
versus 

DULAM AND OTBEBS — PLAINTIFFS — 

Respondents. 

ifaZicious prosecution — Suit Jor damages—Reasonable 
and probable cause. 

In a Bait for damages for malicioas proseention 
what the Court has to see is what was the induct of 
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the complainant before aarl after making? the charge 
and whether the charge was false to his knowledge. 

The mere fact that one Criminal Court has believed 
in the truth of the complaint is not sufficient evidence 
of the existence of reasonable and probable cause. 

Jadiibar Singh v. Sheo Snran Singh, 21 A, 26, distin- 

guishecl. 

Second appeal from a decree of the Disfcricfe 
Jadge of Azamgarh, confirming that of the 
Munsif. 

Mr. L. Agarwala, for the Appellants. 

Mr. Uukammad Ishaq, for the Respond¬ 
ents. 

ORDER.—This appeal arises oat of a 
suit brought by one Dalam and others. 
Their allegation in the plaint is that the 
defendants merely through enmity without 
any reasonable cause made a report against 
them in bad faith and lodged a false com¬ 
plaint in the Criminal Court, charging them 
with theft and assault. The defendants 
admitted having made the report of theft 
and assault and farther, that they prosecated 
the plaintiff, but they urged that the charge 
brought by them was a true one. Both the 
Courts below have found that the report and 
the charge were false, that the defendants 
were actuated by malice in bringing them 
and granted the plaintiffs a decree for 
damages. The defendants come here in 
appeal and say that under the circumstances 
of the case, no suit for fasle prosecution lies. 
Moreover, they added that there was reason¬ 
able and probable cause for the prosecution 
which they started. The learned Counsel, 
who appeared for the appsllants, supported 
bis contention on these grounds, by reference 
to the case of Jaduhar Singh v. Sheo Saran 
Singh (1). In that case, from one point of 
view, the circumstances were very similar to 
those in this case, the Court before which 
the prosecution was instituted, having in 
both cases, convicted upon the charge laid 
before it. But the Court above, both in 
that case and in this, set aside the convic¬ 
tion of the Criminal Court of first instance. 
But there it seems to me the resemblance 
begins and ends. It is true that in the case 
of Jaduhar Singh v. Sheo Saran Singh (1), 
my brother Banerji, J., appears to have 
laid down that where a Magistrate believes 
in the truth of the complaint brought 
by any one, that alone is sufficient evidence 


of the existence of reasonable and prob¬ 
able cause. Later on in the judgment, 
he returns to the same point and changes the 
words “sufficient evidence of the existence 
of reasonable and probale cause** to “strong 
evidence to show that a case was not 
brought without reasonable and probable 
cause.*’ What we have to see in cases of 
this kind is what is the conduct of the com¬ 
plainant before and after making the charge 
and was the charge false to his knowledge. 
When a person finds that an offence has been 
committed against him or bis property, he 
may have either direct personal knowledge 
of the person who committed the offencs or 
not having such direct and personal know¬ 
ledge, he may from other causes draw an 
inference as to who the offenders were. 
In the latter case, when be thinks fit to put 
the law in motion, he should be careful to 
state that be acts upon suspicion which be 
considers justified on such and such grounds. 
In the present case, the defendants, here 
appellants, stated that they had seen the 
robbery commit ted by the plaintiffs. This is 
what the Court of first instance says. I 
cinnot, however, find from the record any 
copy either of the complaint or of the first 
report, and I think it most important before 
I decide this appeal that those papers should 
be before me. I direct that the record in the 
case of Ki>ig-Ernperor v. Dulam, decided 
by the Court of Session of Azamgarah on 
December 22, 1909, together with the Magis¬ 
trate’s record be sent for. Upon the arrival 
of the record, let the case be put up for hear¬ 
ing. 

JCDGMEN’T,—The report has now been 
found, it is paper No. 33, on file B of 126 
of 1909. It is a very positive document, 
stating that Dukhi saw the thieves and 
that they were persons who are now respond¬ 
ents. Under these circumstances, the 
appeal fails and is dismissed with costa. 

Appeal dismissed. 




(1) 21 A 26. 
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OALOUTTA HIGH COURT. 
Second Omt. Appeals N'oj. 18 and 2145 

TO 2152 OF 1907, 

Auffust 2, 1912. 

Presan^:—Mr. Juabioe Sharf ad-din and 

Mr. Justice Coxo. 

RAJANl KANT MUKBRJt and othreis 
—Plaintiffs—Appellants 

versus 

RAM DULATj DAS and others— 
Defendants—Respondents. 

Issues—Object oj framing issues ^Several issues 
should not bo tried together—Tetuint suing to recover 
his holding from person settled by landlord—Regulation 
Vll of 1822 and Regulation IX of 1825—Settlement 
proceedings — Collector’s jurisdiction to decide disputes 
ns to title between raiyata— Decision whether “aiward” 
^Regulation 7/1 o/1822, $. Limitation Act iX7 
oj 1877), Sch. II, Arts. 14, 46. 

The whole object o£ framing issues is to keep the 
various points arising for decision separate and dis¬ 
tinct} and to lump them all up together in the 
judgment defeats the object of the law and cannot 
but lead to confusion. The practice of dealing 
with all the issues in a case together is, therefore, 
condemned. 

Under the decision in Binad Lai Pahrashi y. Kalu. 
Pramanik, 20 0. 70S, a proprietor may not be able to 
eject tenants settled on the laud by his rival, even 
though his rival is found to be a trespasser. But 
this principle could never be applied and was never 
intended to be applied to a tenant seeking to recover 
his own holding. 

It was not intended by the provisions of Regulation 
VEI of 1322 that Collectors should decide disputes 
as to title between raiyats, in which the zemindars or 
Sndar Malguzars had no interest, and which could in 
uo way affect the assessment. 

A. decision by a Collector, therefore, as to the title 
between two raiyats is not an award under the Regu¬ 
lation or within the meaning of Article 46 of Sche¬ 
dule II of the Limitation Act of 1877. 

Section 14 of Regulation VII of 1822 gives the 
Collectors jurisdiction to decide, not all disputes but 
disputes in regard to the nature of any tenancy. But 
the section does noc apply to a case in which rival 
tenants olaim, not only a tenancy of the same 
nature, but the same land under the same nature of 
tenancy. 

An order of the Collector by which the lauds be¬ 
longing to the plaintiff have been given to the defend¬ 
ant without any warrant of law, does not require to 
bo set aside by the plaintiff, and, therefore, Article 14 
of Schedule IE of the Limitation Act of 1877 does not 
apply to a suit by the plaintiff for possession of the 
lands. 

Appeal from the decree o6 the District 
Jadge of Noakhalt, dated Jaae 6th, 1907, 
r versing that of the Maaalf of Fent, dated 
Jane 30th, 1903. 

Baba Jogesh Chandra Uoy., for the Appel- 
laptg. 


Baba Harendra t^arain MHra, Moulvi 
A’ur-KfZ.d/n Ahmed, Babus Biraj Mohan 
Majumdar and Romeeh Chandra Sen, for the 
Respondents. 

JUUGMEN'T.—These appeah were heard 
by oar learned predecessors on this Beach. 
On consideration, they desired to hear argu¬ 
ment on a point which was not discus.sed 
before them, namely, whether the suit was 
barred by Article 46 of the Limitation 
Schedule. They were nob able, however, 
to hear this point argued, before one of them* 
left the Court on leave. The appeal has 
accordingly baen re-heard by us in full. 

The lands in suit in the present cases are 
situated in Char Khandkar. It appears that 
this mehal was let in farm from 1289 to 
1298. It was again let in farm for 1299 and 
again for 1300. Prom 1301 to 1305, it was 
kept in the direct possession of Government 
and it was again let in farm in 1306. The 
farmers in 1295 settled a holding known as 
No. 63 with the plaintiffs. But it is alleged 
by the plaintiffs that in the Settlement pro¬ 
ceedings of 1301, a portion of the lands 
covered by No. 63 was excluded from that 
holding. They complained to the Settlement 
OflScer who, however, seems to have wholly 

or almost wholly rejected their claim. The 
order runs:—“The lands recorded by 
amins, as comprised in jotr No. 63, consist of 
the hasil laods in their possession, and 
about 500 btghas of laikahad, the remainder 
being mtliny. These lands 1 consider 
Buflacient, and I order that in the names of 
the 6ve men in paragraph 2 (t.a, the 
present plaintiffs) be recorded all those lands, 

I also hereby reject their claims to any other 
land.” It would also seem from the pro¬ 
ceedings that the bulk of the lands, for which 
the plaintiffs’ claims were rejected, was 
claimed as accretion. Be that as it may, the 
plaintiffs’ claim now is that the lauds which 

they uQsuccessfuHy claimed were part of 

their holding and were wrongly included in 

the defendants’ holdings. They served 
Government with notice of a suit under 
seobioD 424 of the then Civil Procedure Code 
and Government finding that the order 
for the inolusion of the land in the defend- 
ants’ holdings was wrong, cancelled it in 
1311. The defendants, however, dispossessed 
the plaintiffs and hence this suit. It has 
been found, however, that the defendants 

Hve been in possession since 13QX. 
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The Manriif decreed the salt hy what 
the learned District Judge rightly calls a 
long discursive rambliDg judgment. We 
may take this opportunity of expressing our 
concurrence with the learned District 
Judge’s condemnation of the practice, now not 
unusual, of dealing with all the issues in a 
case together. The whole object of framing 
issues is to keep the various points arising 
for decision separate and distinct and to 
lump them all up together in the iudgment 
defeats the object of the law and cannot but 
lead to confusion. The learned District 
Judge allowed the appeal and dismissed the 
suit on the ground that the settlements with 
the defendants were valid and, consequently, 
could not be extinguished by the plaintiffs. 
The plaintiffs appeal to this Courl-. 

A preliminary objection is taken that 
certain of the respondents have died in 
each of the appeals and that the appeals have, 
consequently, abated. The appeals are 
analogous and have been heard together 
by consent. Except in the case of Appeal 
No. 2148, all these deaths occurred after the 
passing of the Code of 1903. Under Order 
XX.U, rule 4, the appeals have abated only as 
against the deceased respondent. In No. 
2148, the respondent died in April 1903 
and under section 338 of the old Code, the 
whole appeal must be regarded as having 
abated. 

Dealing with the cases on the merits, 
we do not think that the decision of the 
learned District Judge can bs sustained 
OQ the grounds given. Tf, as a matter of 
fact, the land in salt was a part of the 
plaintiffs’ holding, the landlord, who in 
this case was the Grovernmeub, could not 
give it away to another tenant, and the 
proper question to be tried in such circum¬ 
stances was not whether the plaintiffs 
could avoid the defendants’ settlement, 
but whether the land did or did not bs* 
long to the plaiublffs and so could nob or 
could be given by Q-overnment to the defend¬ 
ants. Prima facie, therefore, the case should 
go back to the lower Appellate Court for 
re-con sideration. 

The decision of the learned District 
Judge, however, has bean supported on 
five grounds. The first is that it is 
right as it stands. This is based on the 
argument that if the land really belonged 
to the plaintiffs, Government may have 


been a trespasser but still could create a 
valid tenancy in the defendants. Reliance 
is placed on Binad Lai PaJcraahi v. Kalu 
Pramamk (0- That case, however, seems 
to us quite different. No doubt, under 
that decision a proprietor may not be 
able to eject tenants settled on the laud 
by his rival, even though his rival is found 
to be a trespasser. But this principle 
could never be applied and was never 
intended to be applied to a tenant seek¬ 
ing to recover his own holding. 

Secondly, it is argued that the learned 
District Judge’s findings of fact are con¬ 
clusive. The finding on issue No. 9 is 
not, incur opinion, conclnsive because on 
the face of it, it is a mere deduction from the. 
finding on issue No. 8, and if the. lower 
Appellate Court erred in law in deciding 
the appeal on issue No. 8, the finding on 
issue No. 9 must fail with that on issue 
No. 8. It is also argued that the lower 
Appellate Court has found that “the actual 
lands intended to ba covered by joia No. 63 
were after all settled with the plaintiffs by 
Government as jote No. 38.” It is SMd 
that this is a finding of fact that the plain¬ 
tiffs have obtained all the land inoludod in 
the jote No. 63, which is all they claim. 
But, in our opinion, the meaning of this 
passage is not that the lands of jote No. 63 
and of jote No. 38 are as a fact identical bat 
that jote No. 38 includes all the lauds which, 
in the opinion of the Settlement OEficer, 
were covered by jote No. 63. The passage 
does not touch the question of accretion 
at all and is not iuteoded, in our opinion, 

to be a decision of fact. 

It is argued, thirdly, that the snit is 
barred by Article 46 of the Limitation 
Schedule. This is the principal point in 
dispute. The learned Vakil for the res¬ 
pondents relies on section 14 of Regulation 
V£[ of 1822 which was made applicable 
to khas mehals by Regulation IX of 1825. 

The preamble of Regulation Vlt, omit¬ 
ting what is unnecessary for our present pur¬ 
pose, runs as follows:—‘'Where.as it has be¬ 
came necessary to declare and enact the 
manner in which future settlements and 
revisions of settlement are to be couduoted 
and whereas it) is the wish and inbentioa 
of Government that in revising the 

(1) 20 0. 708. 
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exiatingr flebtlaments. the efforts of the 
Rerenae Officer should be direobed to the 
objeots of asoertainingr, settling: and reoord- 
iog: the rig'htvS, interests, privileg:aa and pro¬ 
perties of all persona and olasaea, oivning:, 
oooupytng:, luanag'ing: or cultivating: the 
land, and whereas it is the desire of Oovern- 
ment that the prooeedings held and the 
records formed by tlie Collectors, when 
making settlements, should be such as that 
all demands, olaima and suits, may be 
adjudged and determined according to the 
facts therein stated, until the same shall have 
been formally altered, or it shall be shown, by 
the result of a full investigation in a regular 
suit, that the proceeding or record of the 
Collector was erroneous, for the objects above 
specified the following rules have been 
enacted." 

Then in section 6 ibis made lawful for the 
Collectors to take measures for the pro¬ 
curing and recording the fullest possible 
information in regard to the rights, interests, 
privileges and properties of the agnonltural 
community and to determine the same, with 
the same powers and authority as they now 
are or may hereafter be entitled to exercise 
in forming the settlement of estate open to 
re-assessment. 

Section 9 makes it incumbent on Collectors 
to unite with the assessment ‘‘the object 
of ascertaining and recording the fullest 
pDssible information in regard to landed 
tenures, the rights, interests, and privileges 
of the various classes of the agricultural 
community. For this purpose, their pro¬ 
ceedings shall embrace a specification of all 
persons enjoying the poseession or property 
of the soil, care being taken to distiaguish 
the real nature and extent of the interest 
held. The information collected on the 
above points shall be so arranged and record¬ 
ed as to admit of an immediate reference 
hereafter by the Conits of Jndicature." 

The Collectors are also empowered to grant 
p%tta8 to r<nyit8t and a register of the 
paHa8 is to form a part of the rubokary of 
Settlement. 

Section 14 authorises Collectors *‘ia cases, 
in which any dispute may exist in regard 
to the natnie of the tenure of any person 
oocupying the soil, to declare in an official 
proceeding the nature and extent of the 
interests actnally possessed by such occn- 
pant*,” and these decisions are to be npheld 
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by the Courts ^'unless on investigation in a 
regular suit, it shall appear that the posses¬ 
sion held under such a decision is wrongful." 
The section also gives the Collectors powers 
to try claims to recover possession, leaving 
the question of title to the Courts. 

These are all the provisions of the Re¬ 
gulation that bear on the question now 
before us and we are not prepared to hold 
that it was intended by them that the 
Collectors should decide disputes as to title 
between raiyats, in which the zemindars or 
Sadar Malguzars had no interest, and which 
could in no way affect the assessment. No 
doubt, the Collectors had to collect all possible 
information and had to record who was in 
possession ; and for this purpose, they were 
obliged to come to some conclnsion as to 
who was in possession and perhaps as to 
who was entitled to possession. Bat there 
is nothing to show that these conclusions 
were to be regarded as formal adjudications 
or, to use the phraseology of Article 46, as 
awards. Section 9, after enacting that this 
record is to admit of an immediate reference 
by the Courts, goes on to lay down, nob that all 
decisions, but that decisions on the demands 
of the zemindars shall be regulated by it. 
Section 14 also gives the Collectors jurisdio- 
tioQ to decide, nob all disputes, but disputes in 
regard to the nature of any tenancy. Such dis¬ 
putes are common between landlords and ten¬ 
ants and may affect the assessment; but the 
section does nob appear to ns to apply to 
a case in which rival tenants claim, not 
only a tenancy of the same nature, bub the 
same land under the same nature of tenancy. 
There is no dispute here as bo the nature 
of the plaintiffs* tenancy. They were in 
1301 simply non-occupancy raiyats. The 
learned Vakil for the respondents relies ou 
the cases of Kanto Prashad Hazari v. Aaad 
All Khan (3) and Abdul KaUir v. Simla 
Miah (3). The former case, however, was 
not a dispute between rival raiyits and in 
the latter, it does not eeem to have been 
in controversy that the suit was one bo set 
aside the Collector's order. The only ques¬ 
tion was whether it came under Article 14 
or Article 45. 

It appears to us that the Settlement 
Officer’s order was not an award under the 

(2) 6C.L. B. 462. 

(3) 12 0. W. N. 910, 
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Regalations and that the suit is not barred 
by Article 46. 

Next it is contended that the suit is 
barred by Article 14. Bat the plaintifis 
need not have the order set aside, if really 
their laud has been given to another without 
any warrant of law. As a matter of fact, 
the order has been set aside and they have 
gained nothing thereby. 

Finally, it is argued that the suit is barred 
by the Schedule to the Tenancy Act. But 
this contention must fail having regard to 
the fact that the suit was instituted before 
the amendment of the Act and that the 
plaintiffs were not occupancy raipats in 

1301. 

Accordingly, with the exception of Appeal 
No, 2148 which has abated, the appeals are 
allowed, the decisions of the District Judge 
are set aside and the cases will go back to 
him for a decision of the other issues of 
the case. Costs will abide the result. We 
allow no costs in Appeal No, 2148, 

Appeals allowed. 


NAGPUR JUDICIAL COiLMISSIONBR’S 

COURT. 

Civil Miscellaneoos Appeal No. 31 of 1911. 

July 16, 1912. 

Present: —Mr. Stanyon, A. J. C. 
WASUDBO— Appellant 

versus 

HIRALAL— Respondent. 

Civil Procedure Code {Act V oj 1908), ss. 2, 47, 104, 
12), 0. XLIII, 1—Decree—Sale in execution—Order 

alloiving or rejecting application for setting aside sale _ 

Appeal, second—Limitation Act (IX of luOSJ, Sch. I, 
Art. IGQ—Starling point—Date of sale Civil Proce- 
dure Code (Act XIV of 1882), s?. 2, 244, 588. 

^'o ovdor, appealable as such, under section 6S8 of 
the former Civil Procedure Code, or uuder Order 
XLtll, rule 1, of the present Code, is a decree even 
though it may be an order which also falls within the 
purview of section 244 of the former, or section 47 of 
the latter Code, or is otherwise within the general 
definition of a decree contained in section 2 of either 
Code. 

No second appeal lies from an appellate order 
passed on appeal from an ox’der allowing or rejecting 
an application for setting aside a sale in execution. 

Uuder Article 166of the Limitation Act, time begins 
to run from the date of sale and not from the date of 
the confirmation of sale. 


Miscellaneous appeal against the order of 
the District Judge. Hoshangabad, dated the 
5th July 1911, reversing that of the Munsif, 
Seoni-Malwa, dated the 15th January 1910. 
Mr. 5. n. Pandit, for the Appellant. 

Messrs. Ramdas Ghhahildas and P , S, 
Kotwnl, for the Respondent. 

JUDGMENT.—This appeal is manifestly 
unsnpportable. The oonteotion that, nnder 
Article 166 of the Limitation Schedule, time 
begins to run from the date of the con¬ 
firmation of sale, is sufficiently repelled by 
the plain language of the Article itself. 

Moreover, notwithstanding the view adopt¬ 
ed in Hira Lai Qhose v. Ohundra Kanto Ohosa 
(1) and with duo respect for the learned 
Judges who decided that case, I am of 
opinion that no seoond appeal lies in this 
case. The appellant is a judgment-debtor, 
who applied to set aside a sale of his pro¬ 
perty made in execution of a decree. The 
first Court allowed the application. On 
appeal by the decree holder, the lower 
Appellate Court reversed that order, and 
dismissed the application as barred by time, 
it having been filed one month and four 
days after the date of the sale. The present 
appeal is against this decision. The ratio 
decidendi in the Calcutta case, which was 
governed by the Code of 1882, seems to 
have been this, that, inasmuch as the setting 
aside of a sale was a matter relating to 
the execution, discharge or satisfaction of 
the decree, an order in respect of it, made 
inter partes, fell under section 244 of the 
former Code, and was, therefore, a decree, 
and appealable as such. This reasoning 
necessarily involves the proposition that 
every order which was within the purview 
of section 244 aforesaid, ipso facto, was a 
decree. With this proposition, I record 
my respectful dissent. Section 244 of the 
1882 Code has been re-placed by section 47 
of the 1908 Code, but, on the particular 
point now before us, the law has remained 
unchanged. Section 588, sub-section (16), 
of the former Code, allowed an appeal 
against an order setting aside or refusing 
to set aside an auction sale. Order XLlll, 
rule 1 (;), repeats that provision. The same 
section of the 1882 Code prohibited, and 
section 104 (2) of the 1908 prohibits, a 
second appeal. Bub if the order is a decree 

a) 26 0, 639| 3 C. W, N. 403, 
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bso&uso it falls uoder soctioa 47 of the 
preseot Oode, or its prototype, seocion li-AA 
of the 1882 Oode, then the law becomes 
inoonsisteat with itself. In ray opinion, 
there is no saoh iDoonsistenoy, even thoug^h 
it is, undoubtedly, the fact that an order of 
the kind under coosideratiou is an execution 
order within the limits of one or other of 
the above sections. The solution to the 
problem is to be found in tbe definition of 
a decree’ contained in section 2 of each 
Oode. W'ibh reference to the particular 
part of that definition which is mateiial 
to the question under discussion, it will ba 
found that there is a general definition 
subject to a special exception. It may be 
stated thus* 

Every order upon a question within section 
244 (now section 47) is a decree, except 
where it happens to ba included in sectiou 
588 (now Order XLIII, rule 1). 

The maxim specialza generalibus derogant 
clearly applies, and no order, appealable as 
such under section 588 of the former Code, 
or under Order XLIII, rule 1 of the 
present Code, is a decree, even though it 
may be an order which also falls within 
the purview of section 244 of the former, 
or section 47 of the latter Code, or is 
otherwise within the general definition of 
a decree contained in section 2 of either 
Code. 

I, therefore, hold that no second appeal 
lies in this case. It is obvious that there 
exists no justification for treating this appeal 
as an application for ravision. It is, there¬ 
fore, dismissed with costs. 

Appeal dismissed. 


CALCUTTA. H.GH COURT. 

SacoND Civil Appeal No. 159 op 1910. 

September 2, 1912. 

P/wen/:—Mr. Justice Holmwood and 
Mr. Justice Chatterjee. 

OIRHI RANI MISRANI and othebs 
—Defendants—Appellants 

versus 

CHANDRA LAL XANTH— Plaintiff 

—Respondent. 

Hindv, Law^Mewns of creating title^Treating near 
relation without title as co-sharer for many years^ 


Title of that relation—Family arianyemcnt—Registered 
document, absence of. 

Transfor by way of gift is not tho only means of 
ci'onting title under tho Hindu Law apart from 
iahoritanceor siiccosaioii. 

If tho i)or8ons actually entitled to a property agree 
to treat a near relation us a co^sharer out of uffoction, 
and abandon their claim to an exclusivo right, they 
may do so without a registered deed. If the act is 
unequivocal, it will create title in favour of the per¬ 
son who is taken iu as a co«aharer. 

On the death of a Hindu widow, her hisband’s 
estate came into tho possession of fire persons, three 
of whom were the actual reversioners and the other 
two one degree lower in descent. The reversioners 
treated the other two on an equal footing and they 
possessed tlio property iu equal shares for several 
years, short, however, of the statutory period neces¬ 
sary to give them title by adverse possession. The 
appellants were the purchasers at an execution sale of 
the interest of one (P.) of those two persons: 

I/dd, that tho conduct of the actual reversioners 
was a family arrangement, and one of the legitimate 
means of acquisition of property under the Hindu Law, 
and that it created title in P. and, consequently, in bis 
transferees the appellants. 

Appeal from the decree of the District 
Judge of Durbhaoga, dated October 12tb, 
1909, reversing that of the Additional 
Munsif of Madhubani, dated August 25tb, 
1908. 

Babus Umakali Mukheiee and Abani 
Bhushan Mukhejee, for the Appellants. 

Babus Mohini Mohan Ghatterji and Bira] 
Mohan Majumdar, for the Respondent. 

JUDGMENT.—It is quite clear from the 
findings of the learned District Judge that 
on the death of Sbeobati Koer, the estate 
of her husband came into the possession of 
five persons three of whom were the actual 
reversioners, being the nearest sapindas of 
her husband, and the other two one degree 
lower in descent. The two latter persons 
were not the actual reversioners but those 
that were, treated them on an equal footing 
and they possessed the property in equal 
shares for several years, short, however, of 
the statutory period necessary to give them 
title by adverse possession. The appellants 
are the purchasers at an execution sale of 
tbe interest of one of those two persons 
named'Pitambar, and the respondents who 
were the plaintiffs are tho purchasers from 
two of tbe actual reversioners. The question 
is whether the appellants have acquired any 
title by their purchase to tbe property in 
suit. As Pitambar was not one of the actual 
reversioners, he did not acquire any title by 
succession. He was, however, made a co¬ 
sharer by the actual reversioners and placed 
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in possessioD. The appellaats were the 
lessees of the dispaled property and for 
several years, they paid rent to Pitambar as 
the owDer of one-fitth share and the actual 
reversioners treated him in various transac¬ 
tions as the owner of one-fifth share. It is 
contended on the one hand, that this conduct 
of the actual reversioners could not under 
the law create any title in favour of 
Pitambar inasmuch as there was no 
registered deed of transfer and on the other, 
that it was a family arrangement and one 
of the legitimate means of the acquisition of 
property under the Hindu Law. Mauu 
Chapter X, section 115 enumerates seven 
approved means of the acquisition of pro¬ 
perty. The first is dayiy succession or 
inheritance, and the second is libha or 
receipt from friend, etc. Gautama says:— an 
owner is by inheritance, purchase, partition 
seizure or finding” Chapter X, § 39. 
Transfer by way of gift, therefore, is not the 
only means of creating title apart from 
inheritance or succession. If the persons 
actually entitled to a property agree to treat 
a near relation as a co>sbarer out of affection 
and abandon their claim to an exclusive 
right, they may do so without a registered 
deed. If the act is unequivocal, it will 
create title in favour of the person who is 
taken in as a co'sbarer. Although it would 
be safer to have registered deeds, it cannot 
be said that such arrangements amongst near 
relations create no title. This being so, 
Pitambar had a valid title which passed to 
the appellants. 

In this view of the case, it is not necessary 
to consider the question of estoppel as a 
source of title. 

As the case, however, is decided on a view 
of the law discussed in neither of the Courts 
below, each party will bear its own costs 
in all Courts. The appeal is accordingly 
allowed. 

Apfeal allowed. 


NAGPUR JUDICIAL 00MM:ISSI0NER^S 

COURT. 

Civil MisoaLLANBoas A.ppbkl No. 15 of 1912. 

September 12, 1912, 

Present'. —Mr. Drake-Brockman, J. C. 

KOTHIRAM— Appellant 

versus 

GANPATI —Respomdbnt. 

Jurisdiction—Valuation of suit —SWt for foreclosure 
of mortgage—Presumption — Pleadings—No objection to 
jurisdiction in first Court—Obfection in appeal — 
Central Provinces Courts Act {II of 1904), ss. 13,15. 

In a suit for foreclosure of a mortgage, when the 
value of the mortgaged property is not less than the 
amount of the charge, the value of the suit for pur¬ 
poses of jurisdiction is the total sum claimed as due 
for principal and interest under the mortgage. 

In questions of jurisdiction, the presuraptioa is in 
favour of giving jurisdiction to the highest Court. 

A party cannot be heard to object, in appeal, a 
valuation which he did not question at the trial of 
the suit and by virtue of which the suit had neces¬ 
sarily to be tried in a higher Court. 

Miscellaneous appeal against the order of 
the Divisional Judge, Nagpur Division, dated 
the 19bh February 1912. 

Mr. Atmnrdm Bhagwant^ for the Appel¬ 
lant. 

Mr. J. Mitra^ foi the Respoudeut. 

JUDGMENT.—This is an appeal from 
an order by the DiviBioual Judge, Nagpur 
Division, returning a memorandum of appeal 
for presentation to this Court ou the ground 
that the value of the suit for purposes of 
jurisdicbioQ exceeds Rs. 5,000. 

The suit was filed in the District Court, 
Nagpur, on the Ist March 1909, and tried 
by the Additional Judge of that Court, 
The plaintiff sought to redeem a prior 
mortgage to his own securing a principal 
amount of Rs. 3,339-2-6 and also to 
foreclose his own mortgages. Under the 
last mentioned transactions, the mortgage- 
money came to Rs. 2,151-12 6, being 
Rs. 1,200 for principal and Rs. 951-12-6 
for interest. The defendants, one of whom 
is the appellant here, raised no objection 
to the valnation for purposes of jnrisdiotion, 
which the plaintiff put at Rs. 5,490-15-0. 
A decree was passed against all the defend¬ 
ants other than the prior moi'tgagee. 

It is common ground that the valuation 
of the salt, so far as the prior mortgage 
is concerned, was oorreotly put at 
Rs. 3,339-2 6. The only question is whether 
the valuation of the olaims to foreclose 
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should ibe aooordiDg to the principal 
amount (Its. 1,200) secured or should 
include the interest claimed. 

Ki^The learned Divisional Judge declined to 
apply to suits for foreclosure the principle 
laid down for redemption suits in Deosthan of 
Sonegaon v. Aiukunda (I) and mentioned 
that in the three divisions of these Provinces 
in which be has served, the invariable practice 
is to determine the value of a foreclosure 
suit for jurisdictional purposes by the 
mortgage>money claimed. In this Court, it 
is again urged that redemption and fore> 
closure suits should be treated ou the same 
principle, because they are so treated in the 
Court Fees Act : see paragraph IX of 
section 7. 

In my opinion, it is suits for sale and 
suits for foreclosure which should be treated 
as governed by the same principle for 
purposes of valuation for jurisdiction. An 
arbitrary rule is required for redemption 
suits because the value of the suit to the 
plaintiff may be said to vary inversely as 
the amount due on the mortgage: the less 
the plaintiff has to pay the more valuable 
is the property to him. In practice, 
mortgagors seeking to redeem are apt to 
allege that the mortgage«debt has been 
wholly satisfied and often they are unable 
to ascertain the true balance either because 
the mortgagee has kept no accounts or 
withholds what he has kept. In rare 
cases, the mortgagor may put the balance 
at a figure exceeding the principal money 
secured, and in such, there may be room for 
a contention that he should seek a jurisdiction 
corresponding to that balance; see the obiter 
dictum'of StanyoD, A. J. O., in Ohulaji v. Fakir 
Shah{2), But incases where sale or foreclosure 
is sought, there seems to be no reason why 
the value of the salt should not be put at 
the amount of the charge sought to be 
enforced. A dilficulty may arise where in 
a foreclosure suit the value of the property 
is less than the amount of the charge, but 
that is admittedly not the case here: where 
the point arises, it can be dealt with as in 
Krishnama Ohariar v. Srinivasa Ayyangar (3). 

In the earlier of the Central Provinces 
decisions above cited, Ismay, J. 0., remark¬ 
ed 

(1) 14 C. P. L. R. 154. 

i2) 17 0. P. L. II. 139 at p. 143. 

(3) 4 M. 339. 


*'It also seems reasonable to hold that 
when a particular snbject'matter is valued 
in one Act, the sams value ought to be 
adopted in respect of the same matter in 
another Act unless contrary to some special 
provision or unless there is manifest in¬ 
consistency in so doing.'* 

In the present case, the plaintiff may 
reasonably be regarded as in much the 
same position as one suing for sale of mort¬ 
gaged property, and, so far as I am aware, 
it has never been doubted that in the latter 
class of cases, jurisdiction is determined 
by the amount of the claim. In questions 
of jurisdiction, the presumption is in favour 
of giving jurisdiction to the highest Court: 
per Mahmood, J., in Amanat Begam v. Bhajan 
Lai (4). I would also refer to Kristo Indro 
Saha V. Huromonee Dossee (.5) as lending 
support to the view that the present appel¬ 
lant cannot well be heard to object to the 
valuation which he did not question at the 
trial and by virtue of which the suit had 
necessarily to be tried in the District Court. 

The appeal fails and is dismissed with 
costs. I allow Rs. 15 as legal practitioner's 
fee in this Court. 

Appeal dismissed. 

(4) 8 A. 438 at l>. 415. 

(5) 1 I. A. 84. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT, 

Second Civil Appeal No. 277 B op 1911. 

August 31, 1912. 

Present:—Mr. Justice Staoyon, A, J. C. 

SONB A—Appellant 
versus 

GANB3HA —Respondent. 

Civil Procedure Code (Act XIV of ISS'i), ss. 325-A, 
32,3—‘Void transfer—Collector leasing property for pre¬ 
mium satisfying decree—Subsequent disposal of pro¬ 
perty by judgment-debtor—Civil Procedure Code (Act 
V of 1908 ', Sch. Ill, para. 11. 

Whore a party seeka to have a transfer of pi'oporfcy 
declared void under section 32o*A of the old Gude, 
or paragraph 11, Schedule III, of the present Cod©, 
he is bound to show that on the date of such trans¬ 
fer, the Collector was exorcising or performing in 
respect of such property some power or duty con¬ 
ferred upon him by the Code for the purpose of exe* 
outing a decree which was still uusatislied on that 
date. 
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Murray v. Murat Singh, 3 N. 11. 171, explaiaed. 

Tliu incompefcency created by the section exists 
only for the period during which the execution of 
the decree remains in the Collector’s hands. 

Where the Collector gir^es a lease of the property 
ou payment of a premium sufficient to satisfy the dec* 
ree forthwith and satisfaction in full is certified to the 
Civil Court, tlie judgment-debtor can dispose of the 
property subject to the lease. 

Appeal against the decree of the Addi¬ 
tional District Judge, East Berar, Amraoti, 
dated the 3rd truly 1911, confirming that 
of the Subordinate Judge, Morsi, dated the 
15th January 1910. 

Mr. N. M. Bedarkar, for the Appellant. 


Mr. Jl. R. Dixit, for the Respondent. 

JUDGMENT.—The facta of this case are 
simple. Ooe Dalpat was the owner of the 
field in dispute. The field was attached 
in execution of a decree against him, and 
execution having been transferred to the 
Colleclor, that authority, under the powers 
vested in him by section 323 of the Civil 
Procedure Code, 1882, as applied to Bsrar, 
leased the field for 12 years, from Isb April 
1886 to 1st April 1898, to one Chiraansa, 
evidently on payment of a premium which 
at once satisfied the decree. Apparently, 
Chimansa died in 1893, for, on the 17th 
April 1894, Dalpat mortgaged the field by 
a registered deed (Exhibit D 2) to the 
present defendant, and, on the lO&h February 
18j6, the same Dalpat sold the field by 
another registered deed (Exhibit D-1) to 
the defendant, and caused mutation of names 
in his favour by razinama and kahuUat. 
The sanction of the Collector was not obtain¬ 
ed to these transactions. 


The plaintiff No. 1, Sonba, is the son of 
Dalpat, and the plaintiff No. 2, Krishna, is 

the son of Sonba. The present suit was 

lodged m the Court of the Subordinate 

Judge of Moral on the 16th January 1909 

Possession of the said field was claimed 

upon allegations which may be summarised 
thus:— 


(1) That the term of the Collector’s 
extended to the let April 1898, t, e 
12 years of this suit. * 


lease 

within 


(2) That, therefore, the deed of sale 
executed on the 10th February 1896, i. e , 
during the term of the Collector’s lease, 
was void under section 325-A, Civil Proce¬ 
dure Code^ 1882, as applied to Berar. 


(3) Tbit on expiry of the lease, Dalpat 
took posseisioQ of the field, bat was unlaw- 
fully dispossessed by the defendant. 

(4) That Dalpat subsequently died, and 
the plaintiffs are his legal representatives. 

The defendant raised varions pleas which 
may be placed under the following heads:^ 

(1) the sale-deed of February 1896 is not 
void; 

(2J the plaintiffs are estopped because 
the plaintiff Sonba attested the mortgage- 
deed of 1894; 

(3) the plaintiffs are bound to perfect the 
title which their predecessor professed to 
transfer in 1896; 

(4) the defendants have been in adverse 
possession for more than 12 years. 

The suit has failed in both the lower 
Courts, and the plaintiffs have now made 
this second appeal. The Subordinate Judge 
labonred to find for the defeadant a title 
by prescription upon artificial and academic 
grounds. The lower Appellate Court was 
upon firmer foundation by holdiug that 
after the death of the Collector’s lessee, 
Chimansa, Dalpat took unlawful possession 
of the field, and pnt the defendant in posses¬ 
sion thereof as owner in 1896, since when 
the defendant’s prescriptive title began. 
Both Courts have summarily held that 
the deed of sale !executed in February 1896 
is void nnder section 325-A aforesaid, 
because it was executed during the term of the 
Golleclor*s lease. They profess to find autho¬ 
rity for this view in Murray v. Murat Singh 
(1) The Sabordioate Jndge wrote:—“This 
suit would probably have never been 
instituted but for the recent ruling in 
Murray v. Murat Singh (1), which the plain¬ 
tiff is advised to take advantage of.” If 
any such advice was given to the plaintiffs, 
they must have had a very poor adviser. 
The Coarts below did not read the rnling 
with sufficient care, but apparently in that 
hasty and superficial way which leads to 
80 ^ much misapprehension as to, and 
misinterpretation of, the published decisions 
of High Courts. Murray v. Murat Singh (1) 
is no authority whatever for the pro¬ 
position that when, in execution, of a decree, 
the Collector has granted a lease of the 
property of a jadgment-debtor, the latter 
is incompetent for the whole term of that 

(1) 3 N. L. K, 171, 
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lease to effect any valid transfer of the 
property. The ruling lays down that every 
alienation made in contravention of the 
provisions of section 325-A is absolutely 
void and of no effect against any person 
whatsoever. The inoompetenoy created by 
the section exists so long as the Collector 
can exercise or perform in respect of the 
judgment-debtor’s immoveable property, or 
any part thereof, any of the powers or duties 
conferred or imposed on him by sections 322 
to 325 (both inclusive).” This means the 
period dnritig which the execution of the 
decree remains in the OoUeobo:’*s hands. 
The moment the decree is satisfied, in or out 
of Court, the Collector’s power is at an end, 
and the incompetency to transfer created 
by section 323-A of the 1882 Code ceases; 
Kfiu&halcknnd v, Nandram (2). Where the 
Collector gave a lease of the property nnder 
section 323 of the 1882 Code, he conld grant 
it under clause 2 (a) on payment of a 
premium sufficient to satisfy the decree 
forthwith. In such a case, he certified satis¬ 
faction in full to the Civil Court, and his 
powers and duties came to an end. There¬ 
after, the lease given by him remained bind¬ 
ing on the judgment-debtor, but the incjm- 
petency imposed on the latter by section 
325-A also came to an end, and, subject to 
the lease, he could dispose of the property 
irrespective of that section. But where the 
Collector gave a lease of the property under 
clause 2 id) of section 323 aforesaid, whereof 
the income was to be applied as it came in 
towards a progressive satisfaction of the 
decree, then the oondnct of the execution 
might remain iu the Collector s hands 
during the whole term of the lease, and, 
while it so remained, the incompeteocy of 
the judgmenb-debbor would remain with it. 
This was the case in Qangi Frasad v. O^ngi 
Bakhth Singh (3). This difference was 
recently pointed oat by a Beach of this 
Court in Balwant v. (?anc«Was First, Appeal 
No. 8 of 1911. Where a party seeks 
to have a transfer of property declared 
void under section 325 A of the 1882 
Code or Schedule III, Paragraph 11 of the 
present Code, he is bound to show that 
on the date of snch transfer, the Collector was. 
exercising or performing in respect of each 
property some power or duty conferred 

f2) 18 Bom, L. E. 977; 33 B. 510; 12 Incl. Cas. 672. 

V) 29 A. il6j A. W. N. (1907^ 112. 


upon him by the Code for the purpose of 
exeoatiog a decree which was still un¬ 
satisfied on that date. There is nothing in 
the present case to show that such a state 
of things prevailed on the lOth February 
1896 in respect of the field now to dispute. 
It is evident that the decree was satisfied 
with a premium paid by Ohimaasa in 
1886, and with its satisfaction, Dalpat’s 
iacornpetenoy to transfer under section 323-A 
of the 1882 Code was removed. Therefore, 
the mortgage of 1394 and the sale of 1896 
cannot be questioned under that section, and 
there is an end of this case. 

Pop the above reasons, this appeal fails 
and is dismissed with costs. 

Appeal dismissed* 


NAGPUR JUDICIAL COMillSSIONBR’S 

COURT. 

SscoNi) Civil Appeal No. 308 B of 1911. 

September 26, 1912. 

Present’.— Batten, A. J. 0. 

KASHIBAI—Appbllanp 
versus 

LADURAM— Rsspondbnt. 

Burden of proof—Occu]^ncy rights—TransJer— 
Transjereeinposseeiion —Suit for declaration—Defend¬ 
ant admitting transfer by lease—Plaintiff pleading 
sale-Evidence Act (f of 1872;, ss. 101, 102, 110, 
1L4. 

A. transferred certain occupauoy rights iu uualien- 
atcd land in Berar to B., who was pub in possession. 
B. sued A. for a declaration that he was entitled to be 
tho registered occupant as A. had sold the occupancy 
rights to him. A. denied the sale, allegiog that the 
occupancy rights were only leased to B. for a term of 
years: 

Beld, that the burden of proving that the transfer 
was a sale and not a lease, lay on B. 

Appeal against the decree of the Ad¬ 
ditional District Judge, West Berar, Akola, 
dated the 31sb August 1911, reversing 
that of the Munsif, Basim, dated the 30bh 
November 1910, 

Mr. F. D. Sathet for the Appellant. 

The Hon’ble Mr. M. B. Dadabhoy^ for the 

Respondent. 

JUDGMENT.—The case of the plaintiff- 
appellant, as stated in the plaint, is that she 
is in possession as owner of two survey 
numbers in the Basim Taluq in Berar, bat 
that the *khata* of the fields slaada in tb^ 
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name of the defendant-reapondent, and 
the defendant refuaea to take steps to get 
the 'kliata' transferred to the name of the 
plaintiff. She prays for a declaration that 
she is the owner of the fields, and is, 
therefore, entitled to have the 'khata' 
transferred to her name. In other words, 
the plaintiff seeks for an adjadication that 
she is entitled to be the registered occupant 
and to be recognised as such by the Deputy 
Commissioner according to the provisions 
of section 73 of the Derar Laud Rpevenue 
Code. From the pleadings, it appears that 
the plaintilf admits that the defendant was 
formerly both owner of the occupancy 
right and registered occupant, but that she 
claims that the defendant sold the occupancy 
right to the plaintiff by an oral sale 
accompanied with delivery, about. years 
before the institution of the suit for 
Rs. 22o, of which Rs. 175 were paid in cash, 
and Rs. 50 in the form of a promissory*note 
on which the defendant sued her and got a 
decree; while the defendant contend.^ that 
he leased the fields to the plaintiff on an 
annual rent of Rs. 50, for a period of five 
years which expired shortly after the 
institution of the suit, the promissory* note 
for Rs, 50 representing the rent for the 
first year. ^ The defendant says that the 
plaintiff paid rent for two years and has 
brought this suit in order to evade payment 
for the other three years. Oral evidence was 
adduced in support of the respective cases 
and the Munsif held the sale proved and the 
lease not proved. The transaction, whatever 
was its nature, took place before the 
application of the Transfer of Property Act 
to Berar, and the sale and lease could each, 
have been effected without a deed of transfer 
On appeal, the Additional District Judse 
held that the plaintiff’s evidence was 
insufficient to prove that the transaction was 
a sale, bub did not dissent from the Munsif’s 
finding that the lease was not proved He 
dismissed the suit on the ground that “even 
supposing that the story of the lease is nob 
established, the plaintiff’s case must fail 

as her story of the sale is not sub¬ 
stantiated.” 

The evidence on both sides is unsatisfactory 

and the lower Courts were justified in 
finding neither sale nor lease to be proved 

Under these circumstances, the decision of 
the suit depends on whom the burden of 


proof lies, in the circarastancas admitted by 
both parties, namely, that the occupancy 
right in the fields belonged to the 
defendant, and that he made a transfer 
of some kind of those rights to the plain¬ 
tiff. I may say that as the plaintiff is in 
possession, she seems to have been ill-advised 
in adopting the position of a plaintiff merely 
with the object of getting the ^khata* trans¬ 
ferred to her name, considering the small 
value that can as a rule under present condi¬ 
tions in Berar be attached, as pointed out iu 
Kisin V. Hira Lil (1), to the mere status of 
khatedar. 

I am asked in appeal to apply section 110 
of the Evidence Act and to hold that as the 
plaintiff is in possession of the fields, the 
burden of proving that .she is not the owner 
lies on the defendant. But in this case there 
are difficulties in the way of applying that 
section, firstly, because the fields are unalie- 
nated land which are the property of Govern¬ 
ment, and secondly, because up to the date of 
the transfer, the nature of which is in 
dispute, the defendant admittedly was the 
owner of the occupancy rights. No doubt, 
occupancy rights in Berar are alienable, and 
those in the survey numbers concerned in 
this suit were unconditionally alienable, and 
the ownership of such rights is for practical 
purposes equivalent to the ownership of the 
land subject to the payment of Government 
Revenue; but at the same time, I have 
considerable doubts whether the provisioas 
of section HO ate strictly applicable to such 
cases. Then it is admitted that the defend¬ 
ant was the owner of the occupancy rights, 
and having regard to the principles of 
section 114 of the Evidence Act it would 
ordinarily lie on the plaintiff to prove that 
he had ceased to be so. But the special ■ 
feature of this case is that the defendant 
admits that he transferred the possession of 
the fields to the plaintiff, and this being so# 
the question is whether there is any presump¬ 
tion that the transfer was a transfer by sale 
rather than a transfer by lease. 

I have been able bo find no ruling bearing 
on the case; there are numerous cases, some 
of which have been cited before me, under 
the Tenancy Acts of various Provinces, in. 
which the burden of proving that he is a 
tenant is held to lie on the person asserting 

(1) 8 N. L. R. 76; 16 lud. Cas. 899. 
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ifc; bat they have no applioability to a oxse 
ia which the superior holder is aUegred to 
have parted with his rights as such. The 
present oase is more analogous to that of a 
dispute as to whether a parson is a tkekadar 
or a vendee of proprietary rights, but I 
cannot find any raling of assistance in this 
case. The facts in Swarnamayi Raur v, 
Srinibash Koyal (2) are somewhat similar to 
the present ones, for there the qaesfcion in 
dispute was whether the defendant in posses¬ 
sion \aa the owner or not; the case was 
decided in favour of the plaintiff who was 
able to produce the title-deeds. The position 
of the plaintiff there was somewhat similar 
to that of the defendant here, but there is 
this important difference that the present 
defendant admits having made a transfer 
of some kind to the plaintiff. After full 
consideration, I am of opinion that there is 
no special provision of the Evidence Act as 
to the burden of proof bearing on the facts 
of the case, and that when it is admitted 
that there was a transfer of some kind to 
the person in possession by the former 
admitted owner of the occupancy right, there 
is no presumption one way or the other 
whether that transfer was by way of sale 
or by way of lease, the possession being 
consistent with either alternative. W^e must 
fall back on the general provisions as to the 
burden of proof contained in sections 101 and 
lOi of the Evidence Act, and as the plain¬ 
tiff’s suit must fail unless the transfer was a 
sale and not a lease, and as the nature of the 
transfer is not proved, I consider that the 
learned District Judge was right in dismiss¬ 
ing the plaintiff’s suit. The appeal is uia- 
missed with costs. 

Appeal dismissed. 

(2) 6 B. h. H. 144. 


BOMBAY HIGH COURT. 
APPBAL from OSDBtt No. 29 OF 1911. 

September 30, 1912. 

Frcwnf:—Mr. Justice Batchelor and 
Mr. Justice Rao. 

NAROTTAM RAJ ARAM— Appellants 


versus 

mnWANLAL KAHANDAS— RespONDBNT. 
Ciyii Procedure Gode (Act V 1908>)| O, Xhl^ r. 23 


—Older of remand ^Power oj the Ootirl of Appeal ^Oivil 
Procedure Code (Act XIy o/ 1HS2), s. 50i, effect of 
removal—ConHlrucUon oJ stfiliilen. 

Pluintiits sued for accounts and redemption of cer¬ 
tain mortgaged proporty; the trial Court after taking 

accounts doorood possession, to the plaintiffs. In ap¬ 
peal, however, the Appellate Court differed from the 
trial Court’s Qndings as to certain items of the account 

and us to whether one particular parcel of the land 

mortgaged had been proved to have been in the 
mortgagee’s possession. Thereupon, the original 
decree was reversed and the case remanded for taking 
fresh accounts: 

ifeid, that the order of remand could not be law- 

fully made. 

Order XLI, rule 23, read together with other rules 
iu the same order, clearly shows that the intention 
of the Legislature is to avoid remands wherever they 
can bo avoided, and to ensure that in all cases where 
the Court of appeal is in possession of saflicient 
materials to form a judgment, that Court shall record 
its own judgment on the materials before it and shall 
not waste time and put the parties to further costs by 
remanding to a Subordinate Court. 

The removal of section 56i of the old Civil Proce¬ 
dure Cod© had no other object but to withdraw those 
restrictive provisions of that section wliich in prac¬ 
tice had been found so embarrassing, such restrictions 
occurring for instance in cases where the Appellate 
Court has allowed an amendment of the pleading or 
has added a party to the record. 

Appeal against an order passed by the 
first class Subordinate Judge, with Appel¬ 
late Powers, at Broach, in Appeal No. 94 of 
1909, reversing that passed by, and remand¬ 
ing the suit to, the Subordinate Judge at 
Ankleshwar, in Civil Sait No. 46.i of 1903. 

Mr. L. A. {Shah, for the Appellants. 

Mr. Q. N. Th'ikore, for the Respondent. 

JUDGMENT—The appellants before ns 
are the plaintiffs, and they sued for accounts 
and for redemption of certain mortgaged pro¬ 
perty under the Ddkkban Agriculturists’ 
Relief Act. The trial Court took careful 
and elaborate accounts under the Act from 
a period so far removed as Samvat 1926. 
As a result, it found that the mortgage, which 
was a mortgage with possession, had been 
paid off, and, therefore, decreed that possession 
should be restored to the plaintiffs on their 
payment of the mortgagee’s costs. 

The defendant appealed, and the learned 
first class Sub:)rdiaate Judge differed 
from the trial Court’s findings as to certain 
items of the account and as to whether 
one particular parcel of the land mortgaged 
hud been proved to have been in the mort¬ 
gagee’s possession. He therenpon reversed 
the original decree and remanded the oase 
for taking fresh accounts with reference tq 
the observations in his judgment. 



892 


INDIAN CASfiS. 


Cl9l2 


NARCTTAM RiJABAM U. MOHAKLAL. 

It is from this order that the plaintiffs 
brin^ this present appeal. The question, 
therefore, before us is, whether in the state 
of facts which we have described, an order 
of remand can lawfully be made. That is 
the sole question before us- and it must 
be understood that our judgment is confined 
to a decision on these facts. 

Now the authority under which a Court 
of Appeal is entitled to remand a case is to 
be found in Order XLl, rule 23, which pro¬ 
vides that such remind may be made by 
the Appellate Court when the trial Court 
has disposed of the suit upoa a preliminary 
p-eint and the decree is reversed in appeal. 
This rule 23 corresponds to section 562 of 
the former Procedure Code. In that former 
Code, there was also a section 554, which 
enacted that an Appellate Court should not 
remand a case for a second decision except 
as provided in section 562. This section 
564, however, does nob appear in our present 
Code. 

The queafciori is raised, what is the inference 
to be drawn from the Legislative removal 
of seobion 564? lb is argued for the respond- 
ent that the inference should be that the 
Legislature intended to confer on Appellate 
Courts an indiscriminate power of remanding 
cases, or at least a power so wide as to 
include and justify a remand in the particular 
case before us. We are, however, unable 
to draw that inference. In the first place, 
it may be doubted whether section 564, when 
it stood in the Code, was at any time any¬ 
thing m>re than a provision inserted eu; majori 
c iuUla for the guidance of the Courts; for 
if the only power of making a remand is con¬ 
ferred by section 562, it would appear 
supertiuous bo provide also that there should 
bs no power of remand beyond that conferred 
by the section. However this may be, we 
think that sufficient reason for tho removal 
of section 564 is to bo found in the fact, to 
which the Reports testify, that that section 
was found in its working to be awkward and 
embarrassing. Roference miy be made to 
the decisions in Sabib Bj,khsh v. BMso 
Prasad (i) and Perunbrj, Nayj,r v. ^^ub- 
rahm.'inian Patter (2). as instances of the 
lengths to which the Courts ware driven 
to go in order to avoid the imperative 

(1) 23 A 167; A. W. N. (1901) 39. 

(2) 23 M.443. 


restrictions imposed by section 564. It 
would appear, therefore, that the removal 
of section 564 bad no other object but 
to withdraw those restrictive provisions 
of that section which in practice had been 
found embarrassing, such restrictions oc¬ 
curring, fjr instance, in cases where the 
Appellate Court bad allowed an amendmen!) 
of the pleadings, or had added a party to 
the record. This opinion seems to derive 
support from the remaining rules in Order 
XLI, for those remaining rules seem to us 
to provide adequately that do unnecessary 
remands should ba made by the Court of 
Appeal. We refer, for instance, to rule 24, 
which provides that where the evidence on 
the record is sufficient, the Appellate Court 
may determine the case finally: and in rale 
33 the Appellate Court is armed with the 
power to pass any decree and make any 
order which ought to have baen passed by 
the lower Court. These rules seem to us 
to show that the iotention of the Legislature 
is to avoid remands wherever they can be 
avoided, and to ensure that in all cases where 
the Court of Appeal is in possession of suffi¬ 
cient materials to form a judgment, that Court 
shall record its own judgment on the 
materials before it and shall not waste time 
and put the parties to further costs by 
remanding to a Subordinate Court. 

In the case before us, the only difference 
between the two Judges was in small 
particulars of accounts, and the only necessary 
alteration consequent upon the Appellate 
Judge s view would have b 96 n a slight 
re-adjnstment of the decree flowing from a 
small re-calculation of the amounts due. 
There was indeed no reason why the first 
0oart*8 decree as such should have been 
reversed, for that decree provided that 
possession should be restored to the plain¬ 
tiffs, and even upon the lower Appellate 
Court a tindiug, possession would also go to 
the plaintiffs, though possibly only upou 
condition of a certain payment by the plain¬ 
tiffs to their mortgagee. 

As to section 151, which Mr. Thakore 
relied upon, we think that it has no relevance 
to the present argument. It was nob, in 
our opinion, necessary for the ends of 
justice to withdraw the decision of ‘the 
case from^ a Court of higher jnrisdiotion and 
to hand it over to a Court of lower jurisdic¬ 
tion. Nor do we feel pressed by the provi- 
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BtOQB of BBofcion 99 of the Code, to which 
also Mr Thakore appealed. The objeot of 
that seotion, as we read it, ia to prevent 
higher Courts from reverain^r the substantive 
decrees of lower Courts on merely technical 
grounds: and the section sapplies no reason 
why we should not now reverse precisely 
one of those orders of remand against which 
section 99 is itself directed. 

On these grounds, wo must reverse the 
order of the lower Appellate Court and 
remand the appeal to that Court to be decided 
there on its merits. 

The appellants must have their cjsts of 
the appeal. 

The ocoss-objeoiions by the respondent 
are dismissed with costs. 

Order reoersed. 


NAGPUR JUDfClAL COMMISSIONER’S 

COURT. 

Civifi Revision Petition No. 7o-B oj? 1911. 

September 13, 1912. 

Present'. —Mr. Stanyon, A. J. C. 
BAtiAJI— Plaintiff—Applicant 

versus 

HASTIMAL— Defendant—Respondent. 
Contract (Act IX of 1872^, s. 134—Sorely, discharge 

0 f _ Principal debtor sued but not -proceeded with owing 

to want of address. 

The inability of a creditor to proceed with his suit 
against the principal debtor by reason of the dis- 
appearance of the latter, and his consequent demand of 
relief against the surety only, does not operate as a 
discharge of the surety under s&ction 134 of the Con« 
tract Act. 

Shaik Alii v. Mahomed, 14 B. 267, followed. 

(Jopai V. Qanpat, 7 N. L. B. 122; II Ind. Cas. 911, 

relied upon. 

Petition for revision against the order of the 
Subordinate Judge, with powers of a Court 
of Small Causes, Moral, dated the 29bh April 

1911. 

Mr. V. D. Kale, for the Applicant. 
JUDGMENT.—The suit out of which 
this application has arisen was bronghfc 
by a creditor against his principal debtor 
and a surety. Two attempts to serve the 
summons upon the principal debtor proved 
abortive. He had disappeared and the 
plaintiff was unable to discover his address. 
He, therefore, asked for a decree against 
the surety only, but the Court below (the 


Court of Small Causes at Moral) regarded 
this procedure as a discharge of the prin* 
oipal debtor by the creditor which, under 
section 134 of the Indian Contract Act, as 
applied to Berar, has also discharged the 
surety, and dismissed the suit. Under the 
Berar Small Cause Court Law, the plaintiff 
has applied for revision of this decree. The 
surety, though duly served with notice of 
these proceedings, has not appeared to 
contest the application. The case was well 
argued before me. 


I have no doubt that the view taken by 
the learned Judge of the Court below is 
wrong. He professes to have found authority 
for it in the case of Mahomed Shareef v, 
Ohnittu (1), which followed several rulings 
of the Allahabad High Court ending with 
Ranjit Singh v. Nauhat (2). Bat those 
cases deal with the absolutely different ques¬ 
tion whether the omission of a creditor to 
sue his principal debtor within the priod 
of limitation discharges the surety. It is 
noteworthy that there was even then a 
conflict of opinion on the point, as noted 
by the learned Jndicial Commissioner in 
the case first above cited; and that the 
contrary view has very recently been affirmed 
by the Madras High Court, following the 
High Courts of Calcutta and Bombay, and 
expressly dissenting from the Allahabad 
view, in Subramania Aiyar v. Oopala Atyar 
(3). But tile present is a case of an entirely 
different kind, and there is clear authority 
for the proposition that the inability of the 
creditor to proceed with his suit against 
the principal debtor by reason of the dis¬ 
appearance of the latter, and his consequent 
demand of relief against the surety only 
does not operate as a discharge of such 
surety: Shaik Alii v. Mahomed (4). That 
decision seems to me to be correct, and X 
follow it. 1 do not think it is in c^ufliot 


with the decision in Mahomed Shareef y, 
Ohaittu (1). In my opinion, where, by dis¬ 
appearance or other method at which the 
creditor has not connived, the principal 
debtor avoids payment or suit to enforce 
payment, it is of the very essence of the 
contract that the creditor should fall back 

on the surety. This was the ratio decidendi 

(1) 2 N. L. R. 42. ‘-‘ueraai 

(2) 24 A. 604; A. \V. (1902) 161. 

(3) 33 &I. 303} 20 M. L. J. 633; 7 lud. Oas. 893; 8 M. 

Xi* T« 321* * 

(4) 14 6. 267. 
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{a Oopil y. Oanpat (5), with the judgraeat 
in which I concur. 

There ia no dispute as to the correctness 
of the claim. 1, therefore, reverse the 
decree of the Small Cause Coarb and order 
that the defendant Hastimal do pay the 
plaintiff the sum of Rs. 34 j. 6.0, and all 
the costs of the suit amounting to Rs. 23 2 0, 
with future interest on the whole decretal 
sum of Rs. 57-8-0 at 6 per cent, per annum 
from the date of institution of the suit to 
the date of payment. As the said defendant 
did not contest the suit, and has not con¬ 
tested this application for revision, I make 
no order as to costs in this Court. 

Decree reversed, 

(5) 7 N. li. R. 122j 11 lud. Cas. 911. 


MADRA.S HIGH COURT. 

Civil Revision PfirirroN No. 229 of 1912. 

November 7, 1912. 

Present-. —Mr. Justice Sidasiva Aiyar. 

A. M. GHO&ALINGAM MUDALIAR — 
Pliintiff—Pbtitio.veb 
versus 

G. MAHOMED SHERCPP SAHB3 and 
OTHERS—Defendants —Respondents. 

Master an'l servant—Contract of service for definite 
term—Discontinuance of service hy the servant during 
term—Right toclaim compensation for period of work 
— Contiact Act (IX of 1872}, ss. 39, 64, 65, 73 and 74. 

TUe plaintiff entered defendant’s service under an 
engagement to work for a porioj of one year on a 
salary of Rs. 18 per month, the same being payable in 
a lump sum at the end of the year. He discontinued 
his services just 10 days before the expiry of the year • 
without.any justification and sued to recover the wages 
for the period during which he had actually worked: 

Held, that the plaintiff was entitled to recover for 
that period. 

A servant who without excuse abandons his em¬ 
ployment before the expiry of the term may, after 
its expiration, recover the value of the services per¬ 
formed less the master’s damages for the breach of 
the contract. 

Where ono party hires himself to another for a 
given period of time and leaves his services before the 
expiration of tho term without any fault on the 
part of the employer, the former may recover tho 
valno to the services performed as upon a quantum 
meruit without showing that ho performed his entire 
contract or that he left the services of his employer 
without any good cause. 

In cases between master and servant. Courts should 
not be too strict in treating the contracts of service 
for a certain, period and for a certain wage as indivisi¬ 
ble unless tho nature of service raises a strong pre¬ 
sumption that the servant intended nob to claim 
wages for a broken period. 


In calculating the reasonable remuneration for the 
broken period, the broken contract is admissible to 
prove the nature of the service for the broken period. 

Petition, nnder section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Nilgiris (Ootacamund), in S. 0. 3. 
No 303 of 1911. 

Mr. V, Visvanatha Sistry, for the Peti¬ 
tioner. 

Messrs. K. Naraina Rao and B. Kuppusiijomi 
lyer^ for the Respondents. 

JUDGMENT—The plaintiff is the peti¬ 
tioner in revision. He brought this Small 
Cause Suit in the Nilgiri Sabordinaie 
Judge’s Court for the salary due to him 
from 1st April 1903 to 20&h March 1909 
at Rs. 18 a month or Rs. 216 a year. His 
engagement was for one year from Ist April 
to Slsb March 1909. The Subordinate Judge 
has found that the plaintiff left the defend¬ 
ant’s service withont justification on 20Gh 
March 1909. He also found that though 
the salary was fised at Rs. 18 a month, 
the engagement was for one fall year and 
his salary was agreed to be payable in a 
lamp sum of Rs. 216 at the end of the 
year. Oa these findings, he held that accord¬ 
ing to the rale of law established by Eoglish 
decisions and followed in Dhumee Behara v, 
Sevenoiks the plaintiff lost all right to 
wages for the 11 months and 20 days daring 
which be actaally worked. The principle 
of the rale, as stated in the English oases,, 
is that the contract mast be deemsd an 
entire indivisible contract and the perform* 
ance of the services for the whole time 
agreed npon was in the nature of a condition 
precedent to the right to recover even a 
portion of the wages. It is a general rule 
applicable to all contracts, that where the 
plaintiff has contracted to do an entire work 
for a specific sum, he can recover nothing 
unless the work be done or it can be shown 
that it was the defendant’s default that the 
work was incomplete or that there is some¬ 
thing to jnstify the conolnsion that the 
parties have entered into a fresh contract.’* 
The leading Eoglish case on this question 
is Cutter v. Powell (2). That was the case 
of a sailor who agreed to serve as second 
mate for a snm of 30 guineas during the 

voyage of a ship between Kingston and 

(1) 13 0, 80. 

C2) 6 Term. Kept. 320; 3 R. R. 185; Smith’s Leading 
Cases, Vol. 11, p. 1, 
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Liverpool. He did duty as ra^te batwoen 
Slat) July 1793 and UOcb Sapteiubii- 1793 

but died daring the voyage and before fclie 
Bhip*s arrival afc Liverpool. The saifc was 
brought ia asaa-npjiY for work and labour 
done by the deceased, The suit was dis* 
missed on the ground that no contract oan, 
even be implied n aking the master liable 
to pay OH a quantun mermt. L>rd Kenyon 
said that the contract was a kind 
Buraace.” The learned Judges who decided 
the case also pub it upon the custom of 
the commercial world. In the notes to that 
case, there ace learned disquisitions as to 
whether suits in particular cases lie iu 
indebititus assumpsit or in qiiintnni meruit 
or on the oase and so on. But the learning 
connected with the nature of the action to 
be brought is not of much use in these 
days. Two exceptiuus are mentioned to the 
general rule laid down, the exceptions baing 
(fit) oases in which the special contract being 
unperformed, a new contract has baen implie 
from the conduct of the parties to pay 
remuneration commensurate with the benefit 
derived from partial performance, and (o) 
where the party to be made liable has 
absolutely refused to perform or has in¬ 
capacitated himself from performing his 
side of the contract, the other party may 
treat the contract as rescinded and sue for 
what he has already done under it upon 
a quantum meruit. So much for Baglish 
Law. I am, ho.Tever, strongly of opioion 
that in cases between master and servant. 
Courts should nob be too strict in treating 
the contracts of service for a certain period 
and for a certain wage as indivisible unless 
the nature of the service (like that of a 
sailor for a particular voyage or a servant 
engaged for domestic service during a 
particular pilgrimage) raises a strong pre- 
sumption that the servant was intended 
nob to be entitled to claim wages for broken 
periods. Even in such cases, if the servant 
was unable to perform his duty throngh 
illness or death, I would albw a suit for 
the value of work aotnally performed for 
the broken period. Conrbs in India are nob 
always bound by the technicalities of English 
Law or even by the precedents established 
by the English cases. The Subordinate 
Judge in this case says that he was at first 
surprised when the contention was advanced 
on behalf of the first defendant that the 
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plaintirf was nob entitled in law to any 
wage^ at all by reisin of hia having quitted 
the servioe of his employers ten days before 
the stipulated period of one year had elapsed. 
He also says that ‘ the rule of English Law 
works great liardsliip in a oase like the 
present one where the servant fell short 
of his year of service by only II days.’ 
Though there are soma cases decided by 
the Bombay and Calcutta High Courts 
following the rule of English Law fSee 
R'iinji Manor v, F. D, Little (3); Dh ^Mmee 
Behira v. S-iyenoiks (1) and Aryjdayi 8, ^ 
W. Co. V. Sii}i Virchind (4)J, no Madras 
01S3 has baeu quoted to me which follows 
the strict rule of English law. Even 
iu Calcutta, 1 came across au old case iu 
Rughoonatk Doss v. Mr. T. Halle (.5), where 
Norman, C. J. and Ainslie, J. refused to 
follow the rule of English Law. That was 
a case of a dismissed servant who sued for 
wages for the broken period during which 
he served. The defendant, on the authority 
of English cases, contended that the plaintiff 
.could nob demand his pay for the broken 
period but ought to have brought an aotion 
for wrongful dismissal. But the High 
Court held that the plaintiff was clearly 
entitled to payment for the time during 
which he had served according to the rate of 
wages he was earning when dismissed The 
presumption of a yearly hiring is capable of 
rebuttal and it is necessary to consider the 
circumstances of each case in order to find 
out whether the presumption has been re¬ 
butted in that case. See Laws ofBugUndby 
HaUbury, Volume kO, page 92. In England, 
it seems to have been held that the question 
whether a contract of service for a term 
was indivisible or divisible might also be 
decided on the nature of the service, I am 
of opinion that in India where payments of 
wages are usually made monthly, Courts 
should be more ready than in England to 
hold that servants are entitled to wages for 
the full months at least, during which they 
did service though in soms particular cases 
the aervaub might have agreed to take hia 
wages at the end of the year. Of course, the 
master who, where the servant breaks hie 
contract before the end of the period for 
which he agreed to serve, has anstainei 
damages owing to such breach of contract ia 

( 3 ) 10 B. H. O. R. 57. ^-moraoc is 

(4) 13 Bom. b. R. 19; 9 lad. Cas. 348 

C5) 10 ^Y. R. GO. 
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entitled to claim the dama?es oiaaed by the 
breach and to set of? such damages against 
the wages claimed by the sereanfc for the 
broken period. But to hold in India that 
the servant loses his entire wages because 
he left the service without cause a few days 
before the expiry of one year or to hold, as 
in Gutter V. Foivell (2), that the servant’s 
legal representative cannot recover even a 
single pie because the servant died before 
the expiry of the year, would, iu my opinion, 
be against justice, equity and good con¬ 
science. Even taking the question as a 
pure question of law, Indian Courts are 
bound by tlie provision of the Contract 
Act in all these matters. Section 39 of the 
Contract A.ct is as follows:—“When a party 
to a contract has refused to perform, or 
disabled himself from performing, his 
promise in its entirety, the promisee may 
put an end to the contract, unless he 
has signified, by words or conduct, his 
acquiescence in its continuance.” Accepting 
the findings of the Subordinate Judge, the 
plaintiff, nD doubt, broke his contract when 
he absented himself from work on the 2l8t 
March 1909. The defendants were entitled 
to rescind the contract between them and 
plaintiff, such contract consisting of the 
plaintiff’s promise to work for one year and 
the defendant’s promise to pay Rs. 216 for 
one year’s service. What result follows 
after the contract was rescinded? Saction 
64> of the Contract Act says: “The party 
redcinding a voidable contract shall, if he 
have received any benefit thereunder from 
another party to such contract, restore such 
benefit, so far as may be, to the person from 
whom it was received.” Section 65 and its 
illustration (c) are as follows:— When an 
agreement is discovered to be void, or when 
a contract becomes void, any person who has 
received any advantage under such agree¬ 
ment or contract is bound to restore it, or 
to make oompensation for it, to 'the persons 
from whom he received it. A., a singer, 
contracts with B., the manager of a theatre, 
to sing at his theatre for two nights in every 
week during next two months, and B. engages 
to pay her a hundred rupees for each night’s 
performance. On the 6th night, A. wilfully 
absents herself from the theatre, and R., in 
consequence, rescinds the contract. B. must 
pay A, for the five nights on which she had 
sung.” This illnstration (c), in my opinion, 


is almost c^nolu^iv 0 in plaintiff’s favour in 
this case. In the present case, the plaintiff 
agreed to serve for one year jnst as A., the 
singer in the illustration, agreed to sing 
during the nights of two months. Here, the 
defendants agreed to pay Rs. 18 a month as 
salary just as B. in the illnstration agreed to 
pay Rs. 109 for each night’s performance. 
The only difference between the two oases 
is that it is not expressly said in the 
illustration that the remuneration to the 
singer A. for all the nights’ performances 
should be paid at the end of the two 
months. But the conclusion that B, must 
pay A. for the five nights on which she had 
sung implies that the remuneration was not 
to bs paid at the end of each performauoa, 
for if that was the understanding, B. must 
have broken it by not having paid for the 
five nights at the end of each night and A. 
could not be said tj have wilfully absented 
herself on the 6th night. 

That the strict rule of English Law would 
work injustice and would bs inequitable if 
applied to all cases has been felt in many 
of the Americvn 8!;ate8 and has also been 
felt by some Judges in England itself. 
In cases of death or illness of the servant 
and the consequent rescission of the 
contract, American Courts always allow 
qumtum meruit on the ground that a con¬ 
tract may be implied between the master 
and the servant that on such contingencies 
happening, proportionate wages should be 
paid. Iu the Amerioau Oyclopeeiia (v'ol. 
XXVI, page 1045). it is said that the more 
equitable rule which- prevails in many States 
is that the employee is entitled to recover 
pro rata for the reasonable value of his 
services not to exceed the contract price, np 
to the time of the discharge, taking into con¬ 
sideration the damages resulting to the 
employer and in note 48, numerous oases 
decided iu 10 different States aie quoted to 
support this proposition. 

In the said Cyclopaedia (Vol. XI, page 
2833), it is stated; “There are, however, 
a number of cases in which it is held that 
where an entire contiact for services has 
been only partially performed, the party in 
fault may nevertheless recover from the 
other party for the actual benefit resulting 
to him from snch partial performance..” 
Then under note 43, several oases are 
quoted decided in several States. Of oourse. 
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if the servioes rendered have been of no 
bened'* whatever for the employer, the 
master or principal cannot be made to 
pay anything: to the servant or contractor. 
For instance, in the case of building con* 
tracts, if the incomplete building built by 
the contractor and the material used by 
him a^e of absolutely no use and the baild> 
ing has to be wholly pulled down, the 
principal cannot be asked to pay the cost 
incurred by the contractor iu the construe' 
tiou of the useless building. In Missouri, 
it has been held that one who contracts to 
do work on a building but fails to complete 
his contract after partially performiug it 
is entitled to the reasonable value of the 
work done, not exceeding the contract price 
less whatever damages the otner contract* 
ing party has suffered through the non- 
completion of the contract. In Kansas, it 
has been held that a recovery may be had 
in all cases where the other party has re¬ 
ceived benefit from the partial performance 
of the contract whether he has so received 
the sum and retained it from choice or 
from the necessities of the CJse, This last 
clause and the illustration (c) to section 
65 meet fully, in my opinion, the conten¬ 
tion put forward in the able arguments of 
Mr R. Kuppuswami Aiyar, who appeared 
for the respondents in this case, viz.^ that 
as the defendants could not exercise any 
choice now in respect of the benefit whicti 
they had obtained from the plaintiff’s ser¬ 
vices during the 35i days during which he 
has served them, they are under no obliga¬ 
tion to remanerate him for the 354 days’ 
service. As regards the reasonable remuoer- 
ation for the broken period, the broken 
contract is admissible to prove the value 
of the servicas for the broken period. See 
American Cyclopsriia, Volume Xf, page 
2849. As I said in the beginning, the pre¬ 
sumption that the work agreed to be done 
is indivisible and the wages to be gi-en 
for such work is also indivisible is not 
in most cases in conformity with equity. 
Numerous exceptions have been grafted 
upon the rule and I think that whereas in 
the present case, the salary is calculated as 
so much per mouth in the agreement between 
the parties though it is payable at the end of 
the year, equity requires that the contract 
should be deemed divisible at least so far as 
to allow of division into entire monthly 


periods. As I have also said already, Indian 
Courts are ’not absolutely bound by English 
precedents. In 34th Century Digest, pages 
51i4 bo 555, the cases pro and con ou this 
qaesti)nar6 digested and several cases are 
quoted where the following two propositions 
have been laid down:— (a). ‘a servant who, 
without excuse, abandons his employment 
before the expiration of the term may, after 
its expiration, recover the value of the ser¬ 
vices performed, less the master’e damages 
for the breach of tlie contract” and ib) 
‘Where one party hires himself to another 
for a given period of time, and leaves the 
service before the expiration of the term, 
without auy fault on the part of the em¬ 
ployer, the former may recover tlie value of 
the services performed as upou a quantum 
meruit, without showing that ha performed 
his entire contract, or that he left the servioa 
of his employer f^r good ciuse.” N) doubt, 
the cases which establish these two proposi¬ 
tions are decidedly less numerous than the cases 
which establish the contrary propositions. But 
1 might be permitted to repeat again that the 
Contract Act and the principles enacted by its 
provisions are more binding on the Indian Courts 
than the majority of English and American 
precedents. Reading sections 39, 64, 65, 73 
and 74 of the Contract Act together, 1 am 
clearly of opinion that the two rules enun¬ 
ciated in the minority of the American cases 
already referred to are much more in con¬ 
formity with the Contract Act than the 
majority of such cases decided in England 
and America. Mr. Shephard in his commen¬ 
tary to section 65 of the Contract Act admits 
that “that section is a departure from the 
English Law,” He says:—“A right to com- 
pensatiou under the section exists although, 
according to English Law, apportionment 
would be said to be impossible. Thus when 
the plaintiff paid a lump sum by way of ronb 
for a g)dowa let to him from 12 months 
anil during that period, the godowa was 
destroyed by fire it was held that as the 
lease had become void, the plaintiff was 
entitled to recover a proportijuate part of 
the sum paid Dhuramfey v. Ahmedbh ti (6).'* 
In Tennessee the law has gone so far as to 
say that even where the employee has been 
guilty of a gross violation of duty and has 
even been discharged for embezzlement, he 

(6) 23 D. 13. 
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can still recover compensation for the 
service aclually retidered by him. See 
Mnssey y. Taijlor, Wood and Co. (7). It is 
s^i^^ by Lord Coleridg-e in Qeorge v. Davies 
(8)that Lawrence, J , in one of his judgments, 
distinguishing Cfdter v. l^oMel (2), which re¬ 
lated to a sailor’s contract for wages, from 
the ordinary contract relating to the fairing 
of an ordinary servant, used the following 
words:—* With regard to the c>raraoa case 
of a hired servant to which this has been 
compared, such a servant, though liired in 
a general wav, is considered to be hired 
icith ref-irence to the general understanding 
upon the subject that the servant shall be 
entirled to his wages for the time he 
serves, though he did not continue in the 
service during the whole year.’* Thus 
there has at least been one English Judge 
who has taken the view which, in my opinion, 
is bjtli the Common Law in India and the 
statute Itw enacted by the Contract Act. 
(This case in 2^ King’s Bench Division con¬ 
tains some other instructive remarks on this 
rjuestion). I b-lisve that I have dwelt at 
Sufficient length on the question of law in¬ 
volved in this case and differing from the 
learned Subordinate Judge 1 hold that the 
plaintiff is entitled to recover wages for 
the 11 entire months during which be did 
service, there being no allegation in the 
written statements that by reason of his 
not working during the last 10 days of the 
stipulated period of one year, the defendants 
have sustained any damages which they 
are entitled to set off. Defendants Nos. 2 
and 3 as the 1st defendant’s partners, who 
authorised the 1st defendant to employ the 
plaintiff as a servant of the partnership, 
are also liable for the plaintiff’s claim. 
In the result, judgment is given for the 
plaintiff for Rs. 198 and proportionate 
costs of suit with interest at 6 per cent, 
per annum on Rs. 198 from date of suit 
till date of payment against the defend¬ 
ants. The defendants will also pay the 
plaintiff’s proportionate costs of this revision 
petition, 

Petition allowed. 

(7) 98 Aiu. Dec. -129; 5 Cold. 447. 

(8) (.1911) 2 K. 8. 445 at p.4495 80 h. J. K. B. 924; 
104 L. T.648; 55 S. J. 481; 27 T. L. ft. 41.5, 


LOW’BR BURMA CHIEF COURT. 

Second Civil Appevi No. At op 1911. 

June 18, 1912. - 
Present-. —Mr. Justice Parlett, 
MAUNG PU and ANOTuea—A pi»Bi.lants 

versus 

MA GYAUK THAY and othb»3^ 

Respondents. 

Civil Procedure Code {Act V of 1903), 0. XLl, r. 3l 
— Judgment-Appehate Court, duty oj—Conflicting 
evidence —Grounds of appeal. 

The memorandum of appeal in the lower Appellate 
Court contained seven grounds out of which the 
Court referred to one only in the judgment and as 
regards that also, all that the Judge said was that 
he saw no sufficient reason for differing from the 
first Court’s decision; there was conilicbing evidence 
to be discussed: 

Held, that the appeal had not been disposed of ac¬ 
cording to law and that the judgment and decree 
should be set aside and the lower Court directed to 
re-hear the appeal and decide it according to law upon 
such of the seven grounds contained in the inemorau- 
diiin of appeal as might nob be spscifically abandoned 
at the hearing. 

Where evidence confilcts, it is the duty of the Ap¬ 
pellate Court to weigh and discuss it and come to its 
own conclusion on it and give its own reasons for that 
conclusion. 

Mg Myo y. Mg Hms, U. B. R. 1893-98) II, 371, 
referred to. 

JUDGMENT.—The first point urged in 
this appeal is that the judgment of the 
Divisional Court does not fulfil the require¬ 
ments of rule 31 of Order XLI. That Court 
in its judgment writes:—“The only point for 
determination is—was the land rented by 
appellants for 700 baskets as alleged?” 
Turning to the grounds of appeal ti ed before 
it, however, 1 find that they were seven in 
number, of which perhaps the first and 7th 
may be taken to be covered by the sentence 
from the Divisional Court’s judgmeut quoted 
above. I find not-bing in the record to 
indicate that any of the other five grounds 
were specifically abandoned at the hearing, 
and in view of their nature and of the fact 
that some at least appear to have substance 
in them, it is in the highest degree improb¬ 
able that all of them would be abandoned. 
For instance, the second ground is pertinent 
and important. The plaintiffs were husband 
and wife nud sued for rent due to them 
jointly. During the trial, the husband died: 
it does not appear that the right to sue 
survived to his widow alone, but she alone 
proceeded with the case in her personal 
capacity without any legal representative of 
her husband being joined, and obtained a 



INDIAN OASES. 


899 


Vol, XVII] 

MADHO V. AKAjr.. 

deoree forrent due to him as well as to 
herself. This ground of appeal raises the 
question that on his death, the suit abated as 
regards his share of the rent. If so, the 
decree was clearly wrong; but the ground 
was nob considered, though not shown to 
have been abandoned. 

Even as regards the one point it professes 
to decide, the Divisional Court did nob 
discuss the very conflicting evidence given 
for the parlies, bub merely said it saw no 
sufEcient reasons for diffeiing from the 
lower Court's decision. This is not sufficient 
compliance with the law: where evidence 
conflicts, it is the duty of the Appellate 
Court to weigh and discuss it and come to its 
own conclusion on it and give its own reasons 
for that conclasion [See Mg Myo v. Mg Ume 
fl)]. I hold that the appeal has not been 
disposed of according to law and se' aside 
the judgment and decree of the Divisional 
Court and direct that it proceed to re*hear 
the appeal and decide it according to law 
upon such of the seven grounds contained in 
the memorandum of appeal as may not be 
specifically abandoned at the hearing. I 
may remark, however, that now that both 
the old folk are dead, it is highly desirable 
that this disgraceful family feud be healed, 
and that the parties settle their differences 
among themselves amicably without any 
further foolish waste of money and trouble, 
an end which can easily be attained if 
both sides approach it in a fitting and con* 
ciliatory spirit. The costs of this appeal 
will follow the further result of the case, if 
any. 

Appeal re-heard, 

(1) U. B.R.(1892—96jir, p. 371. 


NAGPDR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision PBnrxoN No. 4i ov 1912. 

August 31, 1912. 

Present: —Mr. Drake Brockman, J. C. 

M A D H 0—A PPLiCANT 
versus 

AKAJI—Nom.Afpucant. 

Tort—Ttfspass — Animal—Damage done to crops by 
cattle—Liability of owner — Negligence^Property ad¬ 
joining highway-'Fencing. 

The owner of aa aoicnal is liable for any injury or 
damage committed by it by trespassing on the laud 


of another; it ia immatariil whether tlio antinal os 
capes by reason of the negliganoe of fcfio owner or in 
flpito of itis most diligonfc care. 

An oxcepbion from the general rule abovo stated 
exists when damage is done by cattle passing along 
a highway to property adjoining the highway. 

In sucli cases, the sufferer cannot recover damages 
without proof of negligence or want of skill. 

The rule is also inapplicable to a case where tho 
sufferer is bound to fence but has failed to do so. In 

India, the complete fencing of delds with a view to 
exclusion of cattle is impracticable owing to the im* 

menao expense involved. 

Civil rovisioa against the deoree of the 
Judge, bmall Cause Court, Wardha, dated 
the Slst January 1912, 

Messrs J, Mitra and B. R, Bose, for the 
Applicant. 

Rao Bahadur V. B. Pandit, for the Non- 
Applicant. 

JUDCjMEN'T.—T his application arises out 
of a suit brought by the applicant against 
a fellow villager to recover damages done 
to his tar and cotton by the latter’s oabcle. 
The lower Court has found that the non- 
applicant’s cattle trespassed on the appli¬ 
cant's field and did damage to the extent 
of Rs. 390, but it has dismissed the claim 
on the ground that the non-applicant employ¬ 
ed servants to look after the cattle and 
cannot legally be held liable for damage 
arising out of their neglect of duty. 

In this Court, it is conceded by the non¬ 
applicant’s learned Connsel that the lower 
Courts view of the law is incorrect. Iq 
Gox V. Barhidge (1), Erie, C. J., laid it down 
as a perfectly clear proposition that the owner 
of an animal is liable for an injury of any 
kind committed by it if he knows that the 
animal is likely to commit such an injury, 
but if he has no such knowledge, then he 
18 not liable. The owner of cattle, whether 
in England or in India, necessarily knows 
that they are inclined to stray if not carefnlly 
confined or watched and to oonsnme grass 
or crops growing in any field they may 
enter. In the case just cited, the general 
rule of law applicable was laid down by 
Williams, J., in the following terms: — 

"If i am the owner of an animal, in which 
by law the right of property oan exist, 1 am 
bound to take care that it does not stray into 
the land of my neighbour, and if it does so. £ 
am liable for the trespass, and for the ordi- 


(I) (1863) 32 L.J. 0. P.89; 
Jur. (N. 8.) 070i il W. R. '485. 


13 0. B. (n». 8.) .430j 9 
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nary consequences of the trespass; and it is 
perfectly immateiial whether the animal 
escapes by reas in of the negligence of the 
owner, or in spife of his most diligent care. 
In each case, he is liable for the trespass, and 
the ordinary consequences of it, subject to a 
distinction, which is to be found in the 
earliest books, that the animal is one in which 
the owner can have property. If, therefore, 
a man's cattle or poultry stray on to his 
neighbour’s land, and do such damage there 
as they may be from their nature expected to 
do, the owner is liable for it.” 

The rule was similarly stated by Brett, 
J., in Ellis V. The Loftus Iron Co. (2). The 
position is different where the plaintiff is 
bound to fence and has failed to do so. 
Similarly, an exception from the general rule 
above given exists when damage is dote by 
cattle passing along a highway to property 
adjoining the highway. The reason for this 
exception is that the owner of property 
adjoining a highway mast take the precau- 
tions necessary for guarding against risks to 
which he is necessarily exposed by the lawful 
use of the highway: in such cases, therefore, 
the sufferer cannot recover damages without 
proof of negligence or want of skill. In 
Qoodwyn v. Gheveley (3) and TilleU v. Ward 
(4), this exception was laid down, the general 
rule being at the same time affirmed. In 
India, the complete fencing of fields with 
a view to exclusion of cattle is impracticable 
owing to the immense expense involved, and 
it is not suggested that the nou-appUcaut in 
tne present case neglected any duty laid upon 
him by the law. 

On behalf of the non-applicant, it is urged 
that the evidence for the aoplicaut is not 
that of persons sufficiently skilled in apprais- 
iDg the value of standing crops to give a 
reliable estimate of the damage done. It 
is also said that the lower Court has failed 
to make proper allowance for the fact 
that sirae cotton had already been 
picked when the trespass was committed 
As to the second point, I notice that Vithu* 

the plaintiff’s first witness, expressly mention* 
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ed that one picking of cotton was over* 
while the defendant’s written statement 
alleged that the cotton crop was “almost 
over.” I see no reason then for assaminfiT 
that any es.sential circumstance was omitted 
from consideration. With regard to the other 
point, I find that neither of the witnesses 
(Aka and Bikram) specially relied on by 
the lower Court was cross-examined at all. 
It is, moreover, obvious that no evidence as 
to the extent of damage done could be worth 
much unless the witness had seen the crops 
immediately before the trespass. Here 28 
buffaloes appear to have wandered about a 
field for a considerable part of a night 
and the damage must necessarily have been 
extensive. 

The decree of the lower Court is set aside 
and in lieu thereof it is decreed that the 
defendant pay the plaintiff Rs. 390. Costs 
iu that Court will follow this result. Costs 
in this Court will be paid by the non-appU* 
caut. I allow Rs. 1.5 as Counsel's fee. 

Decree set aside. 


LOWER BURMA CHIEP COURT. 

Civil Revisio.'i Petition No. 171 of 1910. 

February 29, 1912. 

Present'. —Mr. Justioe Twomey. 

Liedtenant Colonel STEWART, I.M.S.— 
Defendant—Petitio.neb 

versus 

SIMON GONSAL/B3— Plaintiff—— 

Respondent. 

Master and Servant-Monthly servant—Wages for 
broken period—Pleadings—Case not set up in plaint. 

A mjQthly servant wlio leaves without notice is 
entitled to be paid down to the date when wages 
were last due but not for the broken period he has 
served since that date. 

Raja Shaw Bqm Boogla v. Pirumal, U. B. R. (1904-06) 
Civil, .Master and Servant p. 1, followed. 

Dhumee Behara v. C. Sevenoaks, 13 0. 80; Ramji 
Manor v. F. D. Little, iQ B. H. C. R. 67, referred to. 

In a suit by a monthly servant, the Court cannot 
make out a case of wrongful dismissal, not set up in 
the plaint, and not supported by plaintiff’s witnesses. 

JUDGMENT.—The plaintiff respoudent 
was the defendant-petitioner’s cook at Rs. 27 
a month, and the case set up in the plaint 
was that the plaintiff-respondent was “com* 
pelled to leave owing to the conduct of the 
defendant’s wife.” He left on the 29th 
July, admits receiving his wages up to the 
end of June, and sues for the amoant 
due for the broken period Ist to 29th July. 
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The Township Oourfc ^rante<^ a decree on 
the groand that the plaintiff was turned 
out by the defendant’s wife. The learned 
Jad^e 07erloiked the fact that the plaintiff 
did not allege wronjfful dismissal at all in 
the plaint. From the e7ldenod of hia own 
witnesses, it appears that he left 
because Mrs. Stewart was dissatiafied with 
bis cookery and threw away the breakfast 
ordering him to cook another. It need 
hardly bs said that Mrs. Stewart had 
erery right to give such an order, and it 
was the rsspoodent’s duty to obey it. He 
see ns to have left merely because his 
professional amout' propre was wounded. 
Only one witness* his supports his 

statement that he was dismissed. This 
witness left at the same time as the cook 
and is probably entirely biased in the 
plaintiff-respondent’a favour. It is clear 
that the lower Court erred in making out 
a case of wrongful dismissal which was 
not set up in the plaint and which is nob 
supported by the plaintiff’s own witnesses. 

The law applicable to the subject was 
fully considered in the Upper Burma case 
Raia 'ikaw 8ax BoogU v. Pirumal (1). It 
was held that a monthly servant who 
leaves without notice is entitled to be paid 
down to the date when wages were last 
due, but not for the broken period he has 
Borved since that date. This is the English 
law ns explained in Smith on Master and 
Servant (page 182) and it has baen adopted 
in India faee Beharfi v. 0. Seoenniks 

(2) and Eamji Minar v. F. D. Little i^h] 

The respondent was admittedly pvid his 
wages up to the dUe when wajes were 
last due. Ha has no claim to w^-ges for 
the period during which ho served in July 
as he left abruptly without notice and with¬ 
out any fault on the part of his employer 
before that month was finished. 

The decree of the lover Oourl is, therefore, 
aet aside and the plaint is dismissed with 


costs in both Courts. 



U. B. R. (190108), Ci7il, 
13 0. 80. 

10 B. U. 0* R- 57. 


Decree set ruide. 
Master and Serranb, 




PUNJAB OHfEP COURT. 

First Civil Appeal No. 722 of 1911. 

July 2U. 1912. 

Present: —Sir Arthur R-^id. FCr., Chief Judge, 
and Mr. .Tastice Robertson. 

FAIZ MUHAMMAD— Ob/eotor—Appellant 

versus 

The secretary of STATE for INDIA 
IN COUNCIL, THROUGH THE COLLECTOR 
OF LAHORE— Opposite Party— 

Respondent. 

Pleader's fees — Appeal—fjand AcqmsHion awards 
Claim of objector absurdly eeorbitant^Ad valorem 
fee. 

Where the claim of an objector toa Laud Acquisition 
award is found to be exorbitant, speoulatiro and 
absurdly extravagant, the Counsel’s fees for the Secre¬ 
tary of State should bo allowed ad valorem on the 
amount in appeal. 

First appeal from the order of the Addi¬ 
tional Divisional .Tudge, Lahore, dated the 
31st March 1911, awarding Rs. 15 per kannl 
to the appellant. 

The Hon’ble Mr. Muhammad Skaii, for the 
Appellant. 

The Government Advocate^ for the Respond¬ 
ent. 

JUDGMENT.—-This is an appeal from 
an award by the Divisional Judge, Lahore, 
in a land acqnisiHon case. The land ac- 
qutred measured 36 kanals 19 mirlas, 
situate between the Railway line and land 
belonging to the Canal Department, a por¬ 
tion being accessible at one end from other 
land. 

The Land Acquisition Ofideer assessed the 
value at Rs. 15 per kanal for part of the 
land and Rs. 10 a kanal for the rest. This 
with 15 per cent, for compulsory aciuisition, 
aod interest, and lagir compensation amount¬ 
ed to Rs. 640-13-3. The Divisional .fudge has 
recorded cogent reasons for bolding that 
this amount is adequate. We concur with 
him in holding that sales in Garhi Saha 
village, about two miles from the land in 
suit, of bnilding sites on roads and building 
sites suitable for factories do not afford 
material for assessing the value of the land 
in suit, which is practically useless. We 
have inspected it and have no hesitation in 
rejecting the plea that it woald be valuable 
to the owner or the purchaser from him as 
a site for bonses to be occupied by men 
employed at the Railway Workshops close 
by. The land in salt is, in our opinion, 
absolutely nnQaitabU for .this purpose. A 
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large area of land suitable for the purpose 
is available and lying vacant, a good deal 
of it having already been acquired for 
the Railway. Had the laud iu suit not 
been required for a Railway siding, it would 
doubtless have lain waste and the owner 
would have secured no return from it. We 
are unable to hold that any probable use 
of the land in suit would have given the 
appellant a better return than he has secured 
uuder the learned Divisional Judge's award, 
and Hira Nand v. Secretary oj State for India 
(1) does not help him. 

The appeal fails and is dismissed with 
costs. 

Although the amount to be allowed as 
Dounsel’s fee is discretionary, we see no 
reason for not allowing the usual ad vAorem. 
fee on the amount in appeal, viz.. 

Rs. 6,466-4. 

The learned Divisional Judge has re¬ 
marked that the appellant's claim is the 
most absurdly extravagant claim that he 
ever had before him. 

It is not denied that the appellant was 
awarded for a plot of land betsveeu the 
two plots now in suit, corapeasation at the 
rate now awarded, and his claim was ex- 
orbitaut aod spscalative. 

Under such circumstances, owners have 
only themselves to thank if they are heavily 
mulcted in costs, and Counsel's fees paid by 
the Secretary of State are u^ 3 aUy assessed 
on the value of the appeal. 

Oottasel’s fee is decreed at 5 per cent, on 
tts. and 2 par cant;, on the bilauce. 

Appeal dismissed. 

(1) 21 P, R. 1905; 132 P. L. R. 1905. 


is no provision in the Arbitration Act giving an 
appeal from an order settingaside an award. Sec¬ 
tion 89 of the Civil Procedure Code especially excepts 
the procedure of the Code from arbitrations under the 
Arbitration Act and section 4 does the same gener¬ 
ally. Section lOi (.Ij {f) applies only to arbitrations 
under the Code. 

Appeal against the order of M.t. Jdatioe 
Toung inlOivil Miscellaneous No. 103 of 1911, 
setting aside an awacd. 

Mr. N^oyce^ for the App-*llant. 

Mr. J. ft. Diis, for the Respondent. 

JUDGMENT 

Fox, 0. J.—Trie parties who are res denta 
of Rangoon referred a dispute between them 
to an arbitrator without the interveuti »q of 
the Court. 

The arbitrator made his award m}, in 
pursuance of sub-section (2) or seed > • tl of 
the Indian Arbitration Aot (tX of 189 
caused it to be filed in Court. The respo ideut 
on this appeal applied to the 0 *urt to set it 
aside, and after neaping the parties, toe Jj.irt 
set it aside. 

The appellant, in wh >.se f tvoir the awtrd 
was passed, appealed against the o;'der 

Objection has bsen tak-jo by t ie reip ),id:juc 
that no appeal lies against au order under 
the Arbitration Act setting aside an award. 
For the appellaur, it has been urged that 
clause if) of sub 3ecli)a (1) of secUoa lOi of 
the'Oivil Procedure Code gives an appeal be¬ 
cause the order was in effect an order refusing 
to file an award. 

The sectiin, however, oaly applies fc> 
arbitrations under the Code. The procedure 
for filing an award under the Arbitration Act 
is different from cnac under the Code: uuder 
the former, the arbitrator files the award, 
under the latter the Court files it. 

Section 89 of the Code especially excepts the 
procedure of the Code from arbitrations under 


LOW^ER BURMA CHIEF COURT. 

Civil Miscellaneous Appe.al No. 121 

OP 1911. 

May 9, 1912. 

Present:~Sir Charles Fox, Kt., Chief JaJge, 
aod Mr* Justice HartooU, 

P. W. RIPLEY’— Appellant 


versus 


J l Respondent 

JrbUraUonAa (JZ of 1893), s. U (2)-^dward 
f/om order setting aside award^fhvU PrTedu 

Code (4ct F of 1903;, sj. 101 (i; {j), sg 1 
bo appeallies unless it is given by liw. The] 


the Arbitration Act, and section 4 of toe Code 
does the same thing generally. 

No appeal lies unless it is given by law. 
There is no provision in the Arbitration Act 
giving an appeal from an order sebLing aside 
an award. We, consequently, hold that this 
appeal does not lie: it is dismis-sei with 
costs. 

4 

Haetnoll, j.—I concur. 

Appeal dismissed. 
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PUNJAB CHIEF COURT, 

First Civii. Apps^l Ni), 329 op 1911. 

May 11, 1912. 

Present: —Mr. Justice Kensingrton 
and Mr Justice Ghevis. 

Wisimmat ROSHNAl KHANAM and 

ANOTHSit—PL iINTIPPS—ApPBLLANTS 

versue 

NAWAB KHAN and OTflERS—D ependants 

—'Rbspondents. 

irjfioiy —Daughter — un-married 
r—KUatfcara of Fatchjan} —Maintenance, ftrtn of. 

Amoapf Kkattnrs of Fatahjang:, Afctock District, there 
is no emtatn by which a widow or an unmarried 
d- 1 '.i’hber tvkos a share of inheritanoa with tho sons 
of tho prooositus. 

In snch a case, a widow or an anmarried dau8:hter is 
only entitled to maintenaQC3 which m\y b3 a.vardsd 
by setting aside certain land for her. 

First appeal fro^n the ocJsr of the District 
Judge of Atfcock, dited the 22il day oE 
Djcernbar 1910, decreeing plaintiffs’ claim. 

Mr. Jalal itl Din, for the Aposllaats. 

Baarab Oobiud Dis, for the Rospoadeuts. 

JUDOMENr.—This ittlgm^nt will over 
the coniieeted Appeals Njs. 931 and 915 of 
19U. 

Maala Did had three wives, Roshnai, Bhag- 
bacianl Giuhar Khanam. 

Tne genealogictl tree is: — 


UAOLA DAD, 



ilasim/nit Roshni M’ttiam nit 
(plaintiff;, Bhigbhari, 

I 

Di<ughber 

Nar Ktxaa^oi* 


— 1 

Muiain-nut Giuhar 

KKaoam, 

I 

Daughter MuHammat 
Rahmat Saltan. 


Nawab Muhammad Mnstin'mt it'i’iainmit 
(defendant) Nawaz Svrwar Tan Chand 
(minor). (minor) (mirried). Bibi ^now 
(defendant). married). 


The plaintiffs, R)ihaai, and Her 

daughter, Ma^innat Nuc Kianam, sue for 
l/4ch of the estate, alleging that by ousbom of 
the Khattnre of that part of the Panjab, 
Pabehjiug rahsil, (ojwin the Attock District 
but formerly in the Rawalpindi District), 
widows and unmarried danghters inherit 
e<lttally with sons. Apparently at date of 
institnbion, there were three widows, three 

unmarried daughters and two sens, anl se 

the claim was for 2/8ch of the estate, but we 

ure iaformsl that ^^s'^ln,mat Uauhar 


Khanam has re^married and 
Chand Bibi is also married now. 

The first Ooarb held the alleged oastom 
unproved, bat gaye a decree forl/8th of the 
onlbivated land as maintenance. 

The plaintiffs lodged an appeal direct to 
this Court (First Appeal No. 329 of 1911) 
bat the defendants lodged an appeal to the 
Divisional Judge who held that the value of 
the suit was under Rs. 5 000 and disposed 
of the defendant’s appeal, stating that he 
expressed no opinion on the qnesti m whether 
a widow took an equal share with sons as 
that aopeal would probably come before 
him at a later stage, and that the only qaes> 
tion before him was whether the lower 
Court had giyen an excess amount as regards 
maintenance or whether it should be given 
in another form and also as to whether 
Musammat Nar Khanam was entitled to any 
maintenauce at all in the presence of her 
mother. But later on, the Divisional Judge 
speaks of the burden of proof as to saooes' 
sion of widows and unmarried daughters 
amongst Khatfars, lying on the plaintiffs. 
The Divisional Judge held that b^th 
daughter and widow had a separate claim 
to maintenance and that the form of main¬ 
tenance given by the first Court was likely 
to lead to (rouble in the fu are, and so the 
Divisional Judge allowed as maintenance to 
each plaintiff 10 maunds of wheat and Rs. 75 
at each rabt harvest and 10 maunds of 
b'lira and Rs. 75 at each khirtf harvest. 
Against this decision of the learned Divio 
sional Judge, cross-appeals have bien lodg)d 
(Nos. 934 and 935 of 19U). 

The course adopted by the learned Divi¬ 
sional Judge does aot q)m naud itself to us. 
He seems to have been aware that the 
plaiutiffs had preferred an appeal to this 
Court, and assnming that that appeal would 
be returned for presentation in the Divi¬ 
sional Court, the Divisional Judge would 
have acted wisely hal he delayed action 
until both appeals were before him. Had 
the plaintiffs* appeal afterwards came before 
him and bad he found himself driven to 
accept it on the merits, he wonld have had 
to pass a decree for ith of the estate, a 
decree which would have been quite at 
varianod with the decree passed on the de- 
fendants* appeal. 

The first ()aesbioq to consider Is wbether 
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appeal from the decree of the 'first Court 
lies direct to this Court or to the Divi- 
sioual Court. 1 be ameoded plaiut gives up 
the claim to the uncultivated portion of the 
land, and considering how considerable a 
portion of the estate is uncultivated and 
how slightly the value of the suit, even 
if the uncultivated land be included, exceeds 
Rs 5.000, we think there can be no reason¬ 
able doubt that the value of the suit, ex¬ 
cluding the uncultivated land, is under 
Rs. 0,000, and that the proper ccurse of 
appeal i.s to the Divisional Court. Bat 
the course already taken by the Divisional 
Judge renders it extremely inconvenient 
for us to send the plaintiffs’ appeal to him 
for decision, for, as already pointed out, 
he could not accept that appeal without 
passing a decree which would be utterly at 
variance with the decree which he has 
already passed on the defendants’ appeal. 
We proceed, therefore, to treat the plaintiffs’ 
direct appeal to this Court as one presented 
to the Divisional Court and transferred to 
the pending file of this Court. The appeal 
to this Court was filed within the period allow¬ 
able for appealing to the Divisional Court 
so no difficulties as to limitation arise] 
though if it had been necessary, we should 

have been prepared to allow an extension 
of time* 


The first question for consideration 

whether by custom amongst Khatlars of th 

F^tehjang Tahsil, widows and unmarrie 
daughters get an equal share along wicli soni 

1 his IS certainly notin accordance with th 

general custom of the Province and th 

burden of proving the special custom set uc 
lies on the plaintiffs. ^ 


Oral evidence of the asaal okas ha, been 

prodnced, but plaintiffs' Counsel has not 
touched on it, and simply relies on the 

printed Customary Caw of the Rawalpiedi 

Distrmt, prepared by Mr. Robertson in the 
second revised Sett.lement According 
questions 19 and 20, unmarried daughters 
take equally with their brothers and a widow 

shares equal y with her sons. But we mZ 

see how tar this is corroborated by instances. 
Turning to pages 42 and 43, we 6nd the 

instances of daughters. In the first three 

instances it would appear that the last male 
Musalla Naihins (women vowed to celibacy). 


The sixth is certainly a case of a daughter 
sharing with her three brothers, but 
this is a case amongst Oakkhars &T\d the tahsil 
is not mentioned. The seventh is a case of a 
Mtisalla Nashirty and apparently she had no 
brothers. The eighth is the only case of 
Kkaitars] here too, the girl was vowed to 
celibacy and apparently she had no brothers 
and took her father’s whole estate. In fact, 
all through the list, there appear only three 
cases of daughters sharing with their 
brothers, and the only case amongst Kh'ittars 
is, as already noted, one of a Musalla Naakirti 
who apparenlly had no brothers. 

Turning to pages 44 and 45, we get several 
instances of widows sharing equally with 
sons, but only one instance amongst Khattara 
is cited, and that is a case in the RawalDindi 
Tahsil. 

Turning now to the Customary Law of the 
Attock District prepared by Mr. Kitohin at 
the recent Settlement, it may be noted in 
the first place that though the Rawalpindi 
and Attock Districts adjoin, there seems to 
be a considerable difference of custom gener¬ 
ally, e ( 7 ., OD page 2, we read that the ckunda- 
wand custom has a considerable following in 
the Rawalpindi District, whereas in the 
Attock District tho pagwand oustom has the 
field almost entirely to itself. 

On page 20, we read that the replies of 
Ihe various tribes as to the rights of unmar¬ 
ried daughters to share iu the inheritance are 
not satisfactory, but that there is a preponder¬ 
ance of opinion in favour of the view that, in 
the presence of maleissne, daughters, whether 
Musalla Naskins or not, do not share in the 
inheritanoe, though unmarried daughters are 
entitled to maintenance, and a few oases are 
quoted in which Musalla Nashins shared 
equally with their brothers. Bxolnding 
Musalla hashins^ not a single case is quoted 
of a daughter sharing with her brothers. 

On page 21, the right of tho widow to 
share with her sous is dealt with, and it is 
stated that it is doubtful ‘*if any really well- 
established custom exists, so varied are the 
opinions of the tribes, bub that as a general 
rule the question scarcely arises, the widow 
living, as a matter of omrse, with her sons, 
the property in such oases miy ba entered 
jointly in the name of mother and sins or 
only in the names of the sons; but th^ 
practical effect is the same. . When th^ 
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Question does Rrise, the majority of tribes 
agreed at last Settlement that the widow 
will share for life equally with her hods but 
without power of alienation. The majority 
are now in favour of allowing her mainten¬ 
ance only, a portion of the property being 
specially set aside for this purpose. Exam¬ 
ples are quoted in favour of both theories 
and Courts will have to consider the c**'®^^* 

stances of each case in the absence of ^ell- 

eBtfi^blinhed custom oti this point, 

Oq page 23, five instances relating to 

KUitars are cited, of which the fourth is not 
in point as there was no male issue. In three 
out of the other four cases, the widow got 
only maintenance (in two cases a portion of 
land was assigned, and in one case the form 
of maintenance is not speciEed). while in 
the fourth case it is simply said that the 
widow resided with the sons. Not a single 
instance is cit- d of a Kh-Utar widow taking a 


share along with the sons. ^ j *u 

It is sufficient to state that we Bad there 

is no proof of any custom amoogst Khnttars 
whereby a widow or an uomarned daaghter 
takes a share with the sods. The ease of a 
daaehter vowed to celibacy is a peo.iliar 
case with which we are not now concerned , 
pUintift’s Counsel states tnat Musinim d Wur 

Khanara is not a Hvsnlli Nashin. 

That the widow and daughter are entitled 
to maintenance is not denied, ana the only 
nneetion remaining for decision is the form 
and extent of this maintenance. In onr 
opinion, the best way of avoiding tronble is 
to set aside oertain land for the maintenance 
oi the plaintiffs and this is the course which 
is locally approved, to judge by the remarks 
already quoted from Me Kuchins 
of Custolry Law. In addition, we think 
a small regular cash allowance should be 
made to meet occasions when the ladies 

rpooire a little ready money. 

The estate is a considerable one, and the 

ladies of the family should be ma.ntaiued 

in fitting circumstanoes ; It 

to provide them simply with the bare 
necessaries of life. On the other hand, we 
mast not burden the estate too heavily. 

It la pointed out that Gauhar 

Khanam has a large claim for dower) this 
matter has become the subject of litigation, 

and an aPPeal io “<>- 

toll Then there is the other unmarried 


daughter ’Mueammat Rahroat Sultan, at 
preaeiit an infant, wlio has a right to 
maintenance until mariiage. I hen there is 
Musa'nmd Rishnai’s own claim to dower 
(her dower is said to be Rs, 22,000), which 
may possibly be advanced. And Musammat 
Bliagbhari has as good a claim on the 
estate as the other widows, i hough pre¬ 
sumably she will continue to reside peace¬ 
ably with her sons. We propose to allow 
suitable maintenance for each of the plain¬ 
tiffs, but on the understanding bhat.Wttam- 
mat Riishnai is nob going to burden the 
estate with a heavy claim for dower, as 
Musammal Gauhar Khanam has done; if 
she should advance such a claim, the 
mainteoaucd now allotted to her will cease. 

The land is situated io several villages. 
The plaintiffs are residing in Fatehjang 
village, and we think it well to allot to them 
some land in that and in neighbouring villages 
together with a cash allowance. 

We dismiss the present appeal and on the 
two Appeals (Nos 93i and 935) from the 
decision of the Divisional Judge, we vary 
the raaintenanca provided, and in superses¬ 
sion of the orders of the lo ver Courts, wa 
now decree to the plaintiffs as provision for 
their joiab mainLenanoa the lanl in suit 
situated in the villages of Fateh j i,og, Kasyans, 
and Hatar, excluding 

(1) the laud shown in the lists filed with 
the plaint as uncultivated; 

(2) the land held by the defendants as 
mortgagees in Fatehjang; and 

(8) the land shown ia the lists filed with 
the plaint as held by occupancy—tenants 
in village Hatar. We also decree a cash 
allowauce of Rs. 100 per harvest tj be paid 
on lat January aud 1st July in each year; 
the Isb allowance of Rs. 100 bo be payable 
on Isb July 1911. 

We direct that ^uiamnut Roshoai’s right 
to maintenance will cease on her death or 
re-marriage or bringing a suit for dower, 
and that Musimmat Nur Khanam’s right 
will cease on her death or marriage. When 
the right of one lady ceases, the mainten¬ 
ance will be reduced to maiutenance ia 
favour of the other as follows, i. e., she 
will hold the culbivared land in Fatehjang, 
excluding that held by the defendants as 
mortgagees, and receive au allowauce of 
Rs. 50 per harvest, payable on Ist January 
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and 1st July. The lands will be strictly 
inalienable by both or either of plaintiffs. 

The whole affair is a foolish family qnarrel 
and we leave the parties to bear their own 
costs in all Courts. 

Decree varied. 


LOWER BURMA GfllBF COURT. 

SecoNO Civiti Appeal No. 176 o? 1910. 

March 18. 1912 

Present '.—Sir Charles Fox, Itr., Chief Jad?e, 
and Mr. Justice Hartnoll. 

T. A. SlTHAMBiRAM CHErTr— 

Appellant 

versus 

U KHA GYf AND orasa?—RESPO.vDENrs. 

Limitafion—S'fit by m-irtgrigpc for compensition, for 
inju rn to specific m oveahle property—Limitntion Act (IX 
of lOaS), Sch. /, ArU. 36, 49. 

A suit by a mortga;?ee to recover compeasation 
from a third person for injury to specific moveable 
property inortf;a"ed to the former is governed by 
Article 4* of Schedule F, Limitation Act. 

Article 36 of the Act relates to such cases as are 
not specially provided for in the Schodnlo. 

Ei^soo Uh-xynji v. The Steamship 'Savitree'. 11 B. 133, 
dissented from. 

L'll Motilil v. Umir Haji, 22 C. 877 and 
ill'fM'/'ia Jh'i V. Dolltin Oolab Koer, 25 C. 622j 2 C. W. 
N. 265, followed. 

Mr, Doctor, for the Appellant. 

Mr. 5a Dan, for the Respondents. 

JUDGMENT 

Hartnoll, J,—The appellant brought a suit 
against one Ko On Ywe and the respondents 
alleging that Ko On Ywe had borrowed from 
him Ra 2,500 on interest and as security for 
the loan had mortgaged to him a house and 
compound with trees thereon and also a 
country boat He made the interest due 
Rs. 2,e50 but relinquished Rs. 1,950 of it. 
He, therefore, asked for a mortgage decree 
against K> Oa Ywe for R?. .3,403, He 
further alleged that the servants of the 
respondents had caused their barge to collide 
with Ko On Ywe’s boat which was pledged 
with him and by negligence had sunk it, so 
that it became a total loss. He, therefore 
sued the respondents to recover from them 
Rs. 8,000 out of Rs. 3,400, and he desired 
from Ko On Ywe Rs. 3,000 being the 
value of the boat. A mortgage decree 
for Rs, 3,400 was passed against Ko Ou 


Ywe; but the claim against the respondents 
was dismissed by the District Court ou 
the ground that it was barred by limita¬ 
tion. This decision was upheld on appeal 
by the Divisional Court. This further 
appeal has now been laid and the sole peint for 
determination is whether Article 33 or Article 
49rfthe first Schedule of the Limir-atiou 
Act is applicable to the case. If Article 36 is 
applicable, the claim is barred by limi'ation; 
if Article 49 is applicable, it is not. On 
bahalf of the respondents, the case of Essoo 
Bh'iytfi V. The 'iteimship 'Savitree' (l) is 
reliad on; but amongst others, the appellant 
relies on the cises of ^urnt Lai Moadil v. 
Umar Hiji (2) and Mangun Jha v. Dolht'n 
Qolah Koer (.3). I am unable to agree with 
the decision of Farran, J. in, the Bo.mbay 
case and I agree with the reasoning of the 
majority of the Calcutta Judges. Article 
39 only relates to such cases as are nob 
specially provided for in the Schedule. 
Article 49 seems to me to specially provide 
for a ease such as the present. It runs “for 
other spscific moveable property, op fjp 
componsatioa for wrongfully taking or 
injuring or wrongfully detaining the 
same. The boat pledged was specific 
moveable property using the word ‘spaoifio* 
in its ordinary sense and meaning. I am 
unable to import into the Article the meaning, 
which Farran, J.. does, namely, that the 
specific moveable property which is injured 
must bs in the possession of some third 
party for it to apply. On construing the 
meaning of Article 49, I do not think that 
we should consider to what oases Article 36 
is meant to apply. Article 49, ia my opinioai 
should be given its natural meaning. It 
provides for ompansation fop injury to 
specific moveable property other than that 
referred to in Article 48 and, therefore, in 
my opinion, to a case like the present. 

I would, under Order XLI, rule 21, sat 
aside the decree of the lower Courts as 
regards the respondents and remand the 
cise to the District Court to be decided on 
its ineribs^costs to follow the final 
result, 1 would also, under the provi¬ 
sions of section 13 of the Court Fees Act. 
grant appellant a certificate authorizing him 

(1) 11 B. 133. 

(2) 22 C. 877. 

(3) 25 0. 692i 2 0. W. N. 265. 
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to rocoivo baoW from fcbo Oollscfcor the full 

ftmoanfc of the fees paid by him on the 

mem>ran'iu'n of appeal iu the Divisioaal 

Court and tnis Court. 

Fox, 0. J.—1 couour. ^ 

0os6 rsman^ed. 


PUNJAB CHIEF CDDKT. 

Second Civil Appeal No. 368 or 1910. 

May 15, 1912. 

Present:—Mr. Juatica Robartson and 
Mr. Justice Rattijjan. 

KAMIRA AND orHSBS—P laintiFits— 

Appellants 

versus 

IjAIjU and OTflERS—D efendants— 

Respondents. 

Pa.jah lenancy Act (XF/o/1887). 77 (») 0 - 

mJcUo,, of Civil or aeveo„-3 
rival claimants of village dues and ce^>ei> 

D I f rtf 1877) $• 42, proiu^o—for aCcMrfJ* 

Urn of right to collect due?—C'ltsd.iii -Proprietary body— 
Sewl" C 5 .urmy rite, by adcer,e poric,,,on - 

77 .3) ot tho Punjab Tonancy 

Anfc aDoUes only to suits between the person who 
fia mrsuc^dui and cesses and the person by whom 
sue” dae^or cesses are alleged to be pa^ble. 
Therefore, a suit between parties, each of whom 
1 • hft entitled to collect such dues, does 

no^tTall within the pureiew of the clause, when the 
^ rfn« from whom such dues are claimable are not 
^Sre/tb^t:T.chasait is cu„^uisab.u by the 

“‘A'su.Tbrthe prop'-ietors otapattt lor n deolamtion 
that they are entitled to collect village dues and that 
ctrtainthrr persons, who have settled m the poif., 
Tare no“»=h risht is not barred b^ the proviso to 

“The“facUhatLfMdant3 have, by adverse possession, 

to the inference that the defendants 
therebTbeclme jointly entitled with plaintiffs to the 
does and cessea leviable within that area. The pre* 
sump?"on“ that the right to collect these dues and 

ceases rested in the proprietary body of the P^'^- 

Seuond appeal from the decree of the 

OfficiatiDg Divisional Jnage, 

PivUioo, dated the .5oh Pebraary 1910 
Mr. Fazal i- Rusvatn, for the AppellaotP. 

Mr Duni Ohand^ for the Respondents. 
JubuMENT.—Plaiotiffs who are the pro- 
prietocs of patU Kamal, in Jfnasa Janalera, 
Led for a declaratory decree to the eSeot 
iLt the abadi Bara Shahr belonged to them 


and that they alone were entitled to collect 
village due^, such a'^ dharf., in the said area, 
Tne persons iniol^s.d«d as defendants were 
the proprietors ‘>f pdti Lilu in the same 
village, plaintiffs allege that sina-^time ag >. 
the defendants lost their own abidi by river 
action, whereupon plaintiffs allowed them 
to settle with their kamina upon the aforesaid 
area known as Bara Shahr, but that plain* 
tiffs continued to O)ll 0 cb all village dues 
and cesses in this area until quite recently 
when defendants denied their right to do 
so. Henf^e the present suit. 

Defendants met plaintiffs* claim with a 
flab denial and asserted that the aforesaid 

area was part and parcsl of their own pUti 

and that tney had the exclusive righc to 
collect the village dues and casses. 

The District Judge found that the area 
in question belonged originally to plaintiffs* 
patii, that defendants were allowed by plain* 
tiffs to settle thereon, and that plaintiffs 
had, until just before suit, been realising 
the dues and cesses. He accordingly granted 
plaintiffs a declaratory decree to the effect 
that they were entitled to realise the pro¬ 
prietary dues such as dkart, etc., in the 
abadi known a? Btra Shahr. 

With this decree plaintiffs were perfectly 
content, but defendants appealed t> the 
Divisional Judge and succeeded in getting 
the plaintiffs’ suit dismissed. 

The learned Divisional .Judge agreed with 

the District Judge in Bndiog that the tihidi 

Bara Shahr was originally part of plaintiffs’ 
lands in p'ltli Kamal, but be held that 
plaintiffs* claim must fail on the fjllowing 
grounds, viz.^ because 

(а) the defendants had by adverse pos¬ 
session or otherwise, ob ained at 
least a share in the ownership of 
this abadi \ 

( б ) as plaintiffs were nob in possession, 
they were bound, under section 42, 
proviso, of the Speoinc Relief Act, 
to sue for consequential relief and 
could not claim a mere declaration ; 

(c) the anib was one cognizable by a 

Revenue Court [section 77 (3) (j) 
of the Punjab Tenancy Act] ; and 

(d) the evidencs as to dhart dues hav¬ 
ing been taken by plaintiffs was 
nob suflioiently strong in view of 
the fact that Lain, defendant, as 
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tha Lamh'irdar of the uhidi^ would 

have realised such dues. 

He a^cordingrly held than the dhirt dues 
probably belonged to the plaintiffs and de- 
fendanfce jointly and that as a result the suit 
must be dismissed. 

Plaintiffs have preferred a further appeal 
to this Ci/urt and after hearing (Jjunsel for 
them and for defendants-respondents, we 
have no hesitation in agreeing with the 
conclusions of the Court of first instance. 

It is, upon the findings of the Courts 
bslovv, abindantly clear that this area formed 
part originally of plaintiffs' pitti and the 
fact that a'i the recent settlamenb it ha? 
been recorded as ahvUdeh proves nothing, 
and certainly does not ahow that the entries 
in the settlement records of 1853 and 
1872 are inorrect. It seems to us clear 
that defendants were allowed by plaintiffs, 
as a matter of grace, to make use of this 
area for the purposes of an ab.iii when they 
lost (heir own ahadi by submersion, and we 
are entirely unable to accept the Divisional 
Judge’s finding that defendant’s possession, 
which was unquestionably peroiissiva in it.a 
inception, at some subsequent and unknown 
period, became adverse. But even if we 
assume that defendants by adverse posst-ssion 
became owners of the sites occupied by them 
and by their kamitts in this area, we cutinob 
on that account jump to the conclusion that 
they thereby bacame jointly entitled with 
plaintiffs to the dues and casses leviable in 
that area. This was a claim which even 
defendants did not venture to prefer. They 
urged that they alone had the right to such 
dues, and this because the area bslonged to 
their patii and nob to pitU Kamal. This 
allegation has bsen found, and quite rightly 
to be false, and upon the finding that the 

area really belongs to patti Kamal, though 
the defendants may not be removeable from 
the sites occupied by them—a point upon 
which we give no opinion—the obvious in¬ 
ference is that plaintiffs alone have the right 
to collect all dues within the said area. Plain¬ 
tiffs have never seriously denied the right of 
defendants to occupy the sites in this area 
which they already are in possession of, 
and it was for this reason that they did 
not press their claim for a declaration that 
they were the owners of these sites. Their 
real claim was for a declaration of their 


right to colleofe the dues and they appear 
to have droppad any claim to other relief 
at the very outset of the case The 
proviso to section 42 of the Specific 
Relief Act would certainly not debar them 
from asking for a declaration as to their 
right to these dues, and it is obvious that 
both the parties themselves and the District 
Judge understood that this was the only 
question involved in the case. We hold, 
therefore, that plaintiffs’ suit for the 
declaratory decree was good so far as 
their clai n to the right to collect the 
dues and cesses was ciacepned and that 
the mere fact that defendants had by 
adverse possession (if such had been proved) 
acquired pjoprietary right to the sites in 
the occupied by them would no*, as 

a necessary consequence, have given defend¬ 
ants all the rights possessed by the 

proprietary body of pitti in which that 
abaii is situate 


w k w 




had been actually realising these dues in 

times past, bit apart from the oral evidence 
which IS, as the District Judge rightly says, 
worthless, it is clear from the docamenfcapy 
evidence that it was only iu Sinbit 1964 
U.e., 1907) that they attempted to make 
any such realisations and in 1907 the 
dispute had already arisen between thsn 
and plaintiffs. On the other hand, the 
documentary evidence ailuced by plaintiff 
proves that ever since i?aa6in950, these 
dues have without demur bean realised by 
them alone We cannot agree with the 
Divisional Judge that this important evi¬ 
dence 13 to be Ignored, simply and solely 
because Lilu, one of the defendauts. is a 
Limbardar who resides iu abadi Bira 
Shahr and would, therefore, realise the dues 
for himself and his co defendants. He may 
have done so iu Sumhit 1964 (1907) affter 
the dispute arose, but the documentary 
evidence shows clearly enough that he did 

not realise these dues for his party prior to 
that year. 

Piually, a, to the salt boing on, cos-n!zibla 

say no -more 

than that we agree «rith Rlyaz, J.’s opinion, 

that clanse (,) of section 77 (i) of the 
Tenancy Act applies only to saits betifeen 


(1) 20d P. B. 18S9. 
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the person who claims such ^duea and eessoa 
and the person by whom such dues and 
ceFsea are alleged to be payable. A suit 
between partita, each of whom claims 
entitled to collect such dues, does not fall 
within the purview of that clause, when the 
persona from whom such dues are claimable 

are not parties thereto. 

We hold, therefore, that the decree of the 
District Judge was correct and accepting 
this appeal, we set aside the decree of the 
Divisional Judge, and grant plaintiffs a 
declaratory decree in the terms set forth in 
the District Judge’s decree. Defendants will 
pay costs throughout, 

Apjeal accepted. 


LOWER BURMA CHIEF COURT. 

Special Skco»nd Civii* Appeal No. 225 

or UlO. 

March 21, 1912. 
iVeseni:—Mr. Justice Parlett. 

0. A. a. ANNAMALAY CHE TTY— 

APPEI'I'ANT 

versus 


confessed judgment and second respondent 
did not contest the case. Third and iourr,h 
respondents, by their grandfather and 
guardian ad litem, pleaded that first respond¬ 
ent had no power to mortgage the property 
and the money was not borrowed or spent 
for their benefit. 

The Court of first instance found in favour 
of plaintiff and gave him a mortgage decree. 
On appeal by the 3rd and 4r.h respondents, 
the District Court reversed the decree and 
by implication dismissed the suit as against 
all the respondents. Plaintiff now appea.s 
and makes all the original defendauts-res- 
pondents. The grounds are; (1) That the 
District Court eired in placing the burden 
of proving the necessity for the loan on the 
plaintiff, whereas the necessity being alleged 
by the mortgagor and the mortgagee having 
used reasonable care to ascertain its 
existence, it should have been presumed 
under section 38 of the Transfer of Proparfcy 
Act; and (2) that necessity was proved by 
the evidence on the record. 

The parties are Hindus and it is nob dis¬ 
puted that the power to mortgage can only 
be exercised by the guardian in case of need, 
or manifestly for the minor’s benefit (See 
Trevelyan on Minors, 3rd Edition pp, l81 and 

182). 


ult 

,irS‘r 

transactiou made by 

due care and attention in seeing that there waa a legal 

necessitv of the loau and must satisfy himself abou^ 

^hfMistence of the necessity and that the guardian 
was actio'^for the benedtof the niinor’s estate. 

\yherll guardian is sued on tho loan_ together 
i)h the minor and the guardian confesses judgment, 
rmons^.rcre'a should be passed agaiaat the auar. 

Lambert, for the Appellant. 

Mr Boherlson, for the Respondents. 
JUDGMENT.—First respondent, as 

Euardian of the property of 3rd and 4th 

respondents, mortgaged their house an 
Bite with the trees thereon to appellant 
for Re. 550. Her husband, second respondeat 

[ignea the deed as a surety. 

Led for Rs. 297-2 0. principal and interest. 

due mortgage. First respondent 


All transactions which guardians enter 
into on behalf of their wards must leave 
to the latter some demonstrable advantage 
or avert some obvions mischief in order to 
obtain recognition from the Court. They 
must show the strictest good faith, and must 
be based on actual necessity or advantage, 
and not on calculations of possible benefit. 
{Ibid, page 167). In Hunoomanpersaud Panday 
V. Mtmraj Koont(;e7ee (1), the Privy Council 
decided that a person lending money on the 
security of a minoi’sestate is bound to exercise 
due care and attention in seeing that there 
was a legal necessity for the loan, and must 
satisfy himself as well as he can, and as an 
honest man, with reference to the parties 
with whom he is dealing, that the manager 
is acting in the particular instance for the 
benefit of the estate, and thac circumstances 
of necessity bad occurred which under the 
Hindu Law would jusiify the sale of the 
property {Ibid., page 186). 

(1) 6 M. I. A. 393} 18 VV. R. 118 note. 



910 


INDIAN CASKS. 


[1912 


KATVVARU CH4MAR V. RAM AOHIN PPAOHU. 


Ifc appears that besides the house and site 
ill suit, the minors own some 12 acres of 
padiiy land, and that about three months 
bofore the present mortgage, the 1st and 
2 ad respondents mortgaged that paddy land 
to appellant for Rs. 1,200 to buy cattle and 
supply the expenses of cultiration. They 
gave the present mortgage as they wanted 
to pay coolies and other expenses. Appel¬ 
lant stages that the money borrowed was 
spent for the beneht of the minors ; that 
the 1st and 2od respondents worked the laud 
themselves; that tney bought cattle and 
implements and paid cutiva^ing expanses 
from the amount borrowed. The mortgage 
deed recites that the money is required as 
expenses for cultivating land for the benefit 
of the minors First respondent, who was 
examined as a witness for the plaintiff, did 
not remember this clause being read out 
before the deed was executed, and said 
that she only spent Rs. UX) towards 
cultivating the minors’ 12 acres of land. 
Another witness speaks to seeing Rs. 100 
out of the loan paid to coolies, but he does 
not know how many pieces of land the 1st 
and 2ad respondents work. Plaintiff, 
however, admitted that they worked some 
200 acres besides the minors’ land, and 
that he does not know what the expenses 
of working the minors’ land only would be. 
It obviously could not be anything like the 
sum of Rs, 1,750 advanced. 

It cannot be said that plaintiff used 
reasonable care to ascertain the oxistenoa of 
necessity for the loan of Re. 550 or that 
such necessity could be deemed to exist : 
nor does the evidence on the record prove 
its existence. 

The District Court was right in holding 
that it lay upon plaiDtiff to prove the 
necessity for the loan, and that he had 
failed to prove it, and in dismissing the 
suit as against 3rd and 4th respondents. 
On the admission of Ist respondent, however 
plaintiff was clearly entitled to a money 
decree as against her and her husband 
2nd respondent. I, therefore, modify the 
decree of the District Court and grant 
plaintiff appellant a decree for Rs. 297.2 
with costs against Ist and 2Qd respondents 
and dismiss the suit with costs in ali 
Courts against 3rd and 4th respondents. 
Two gold mohurt wiUlbe entered as Adyooafce’a 


fees of 3rd and 4bh respondents in this 
appeal. 

Dscree moiifisii. 


ALL4.HAB4D HIGH OODRT. 
Second Ci/ZL A^psit No. 6t6 jp 1912. 
November 19, 1912. 

Preseu^:—Mr. .fustics Rafijue. 
KiTWARCr OHAMAR AND OTdEtt? — 
PlAINTIPPS—A-PPELI iANTS 
versus 

RAM ADHiN CJPADfllA— Dspsndant — 

Respondent. 

I>n.m->t}czble properttf-Fruit trest ^Qroiviny iimbe 

^Cramfer of Property Act {IF of I8i2», s. 3. 

In the abseocs of any ei^idenca to prove that the 
character oF fruit tress is that of growiii" ttmbdr 

such trees fall within the definition of immoveable 
IJroperty. 

Sseond appaal from a dsorsa of the 
District Judge of Jaanpur, ra)Jifying that of 
the City Munsif. 

Mr. N. M. A.kmd K-iree.n, f>p the 
Appellants. 

Mr. Oo'cul Prasad, fop the Respondent. 
JUDGMENT.—ECatwaru Chamar, pne, of 

the defendants-appallants, execa ed a hy- 

pothecatim bond in favour of Ram Adhiu on 
23th of June 1890, in lieu of Rs. 80. The 
property hypothecated in the b)Qi was as 
follows:—! bigha^ 19 btswis of occupanoy 
holding, (2) 4 mango trees, (3) 6 bamboo 

clutups, (414 trees, (5) 2 plum trees 

1 kathal tree, (7^ 2 ntm trees, (3) 4 babul 
trees, {9) a pucca well, and (lOj a kolhu, 

On theSbhof August 1910, Ram Adhia 
and his minor son. Ram Ohand, instibubed a 
salt in the Court of the Munaif of Jaunpur 
against Katwaru Chamar and his sons and 
grandsons for recovery of the mortgage money 
by sale of the hypothecated property. The 
claim was resisted on two grounds, namely, 

\ ' DO consideration bad passed on the 
on in suit, aQd(2) that the claim was barred 
by limitation. The Munsif found that the 
bond m suit was for consideration, but he held 
that the claim was barred with regard to trees 
and thh sugar.pressing machine. He.oonae- 
queutly, exempted from sale the trees and the 
machine. Oa appeal by Ram Adhin, the 
learuei Judge modified the deorea of the 
ficab Conco by holding thab the frait treej 
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were liable to Bale in execution of the 
decree of the plaintiffa-respondents inasmuch 
ae they fell within the definition of 
ininioveableproperty. Katwnru and his sons 
and grandaone have come up in second appeal 
to this Court. It is contended on their behalf 
that the fruit trees do nob necessarily come 
under the definition of immoveable property, 
that the character of fruit trees depends upon 
local custom and that it was for the plaintiff- 
respondent to have shown that the fruit trees 
in suit were hypothecated to him as immove¬ 
able propeity and not as growing timber. In 
support of this contention, the case of 
Krishnaraov. Babaji (1), is relied upon. I 
do not agree with the learned Connsel that 
it was for the plaintiff respondent to prove 
a local custom as to the character of the 
fruit trees. On the contrary, I think, it 
was for the defendants-appellanta to set 
up and prove a local custom, if any, with 
regard to the frnit trees as supporting their 
plea of limitation, A fruit tree does not 
mcesaarily fall under the definition of 
growing timber as remarked in the case of 
KrUhnarao v. Bthaji (1). I agree with the 
ending of the lower Appellate Oonrt that the 
frnit tiees in suit fall within the definition of 
immoveable property. The appeal fails and 
is dismissed with costs. 

Appecd dismissed. 

CD 24 B. 31. 


LOWER BURMA CHIEF COURT. 
Civil Revision PerixiON No. 143 of 1911. 

December 18, 1911. 

Present: —Mr. Justice Twomey. 

V, 0. DURAI RAJAH MODALIAR— 

Applicant 


versus 

M R VADIVELU— Respondent. 
Prisons Act (IX of 1»94>, «. ZZ-Supply of clMhtng to 
prisoner by arresting judgmenf-ereditor-Subsistence 

fa7Zhor»Zn be re.arre.tei - Civil Procedure 

Code (Act V 0^19085, ss. 57, 68 1 2). .... , ,, 

Where A. a civil prisoner, was released by the Jail 
anthoribies for non-supply of the clothing required to 

be supplied to him under section 32 of the Pr'sona 

Act IhW, bat where it was discovered that the re- 

qaisHionon the arresting creditor was despatched to a 

wrong address and did not reach him till four days 
after the petitioner’s release, 


ifrid, (P that X was released owing to a mistake 
of tlie Jail authorities and not owing to any default of 
the decree-holder under section 33, Prisons Act; 

(2) that A. could be re-arrested but in calculating 
the period of imprisonment under the new war- 
rant, the time of imprisonment under the former 
warrant should be deducted. 

The cost of clothing, etc., payable under section 3-., 
Prisons Act, is nob “subsistence allowance” as con- 
templatcd in section 58 of the Civil Procedure Code 
which includes only the monthly allowance fixed by 
scale under section 57. 

Mr. /Tarafca, for the Applicant. 
JUDGMENT.—The petitioner was arrest- 
ed in exeention of the respondent’s money- 
decree and was committed to prison for 
six months on let August 1911. He was 
released by the Jail authorities on 12th 
August, because the respondent had not 
paid the cost of clothing and bedding 
supplied to the petitioner in Jail. Sub- 
sequently, it was discovered that the writlen 
demand sent to the respondent under section 
33, Prisons Act, 1894, had been despatched 
to a wrong address and did not reach the 
respondent till four days after the petitoner’s 
release. The Small Cause Court, in these 
circumstances, has ordered the petitioner to 
be re arrested at the instance of the res¬ 
pondent. The petitioner contends that 
the Court had no power to order re arrest. 

The Judge of the lower Court has held 
that the cost of clothing, etc., payable under 
section 33, Prisons Act, is not “subsistence 
allowance” as contemplated in section 58 of 
the Code of Civil Procedure. I think this 
view is right. The subsistence allowance 
referred to in section 58 is the monthly 
allowance fixed by scale under section 57, 
and it includes nothing else. At the same 
time if there had really been a default of 
payment of the cost of clothing, etc., under 
section 33, Prisons Act, it could probably 
be urged with good reason that on the 
analogy of section 58 (2), Code of Civil 
Procedure, the judgment-debtor having been 
released owing to the decree-holder's 
default, there should be no liability to re- 
arrest. But in the present case, there has 
been no default. Section 33, Prisons Act, 
requires the decree-holder to pay the cost 
of clothing, etc., “within 48 hours after the 
receipt by him of a demand, in writing.” 
As the respondent did cot receive the 
demand, he could not comply with it. 
Thus the petitioner was released owing to 
a mistake of the Jail authuritieB and not 
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ovvln^ to a-iy df'f-iaU- of th9 decrea-bolder 
under seoi’i )a 3d, Prisons AnI-. Thera is 
no nll^.hori^.y f)r holdin? that a civil 
prisoner released insach circacnstancas cananfc 
be re-arrested. Ifc was p^itited oab in the 
B>nabiy case, v. Pojnit (1), bhst the 

only prohibition on a second arrest es- 
pressed in the Oi>de was that in seci’don 341, 
Code of 1882 [corresponding with section 
58 (2) of the present Code] and this 
prohibition is limited to the cases there 
enanierated. The cise of a debtor whom 
the Jail authorities have released by mistake 
is not governed by section 53 (2l at all. 

I, therefore, think that the Learned Judge’s 
order is correct. Bab, as in the Bombay 
case, the new warrant should have a msmo- 
randum thereon that in calculating the six 
months after which the defendant must bs 
released, the time (eleven days) he suiTered 
imprisonment under the former warrant is 
to be taken into consideration 

The application for revision is dismissed. 

Application dismissed. 

(1) 26 B. 652; 4 Bom. L. K. 4S3. 


ALLAHABAD HIGH COURT. 

Execdtion Second Civil Appeal No. 53 

OK 1912. 

November 22, 1912. 

Prfisent :—Mr Justice Chamier. 

SORANJAN SINGH and another^ 
Plai.stifks—Appellants 
versus 

RAM BAHAL LAL and others — 
liEPSNo^Nrs — Respondents. 

Civil Pi\>cedwrc Code (Act V of 1908), s. 148 —F.c - 
tension of time fixed by decree—Pre-emption decree^ 
Appeal, 

Payment of money into Court within a tixed time in 
Ijuvsuance of a decree is not an act prescribed or 
allowed by the Civil Procedure Code within the 
meaning of section 148. 

A Court has no power to extend the time fixed bv 
a pre-emption decree for payment of price. 

fliilc'im Chand v. llayat, 12L P. W. R. 1912; 99 P. 
11. 1912; 15 Ind. Cas. 941 aud Narciuha Bahadur 
Singh V. Ajudhiu Prasad, 13 U. C. 28: 5 Ind. Cas. 443, 
followed. 

All order extending time fixed for payment of 
money by a decree is appealable. 

Rahima v. Nipcl Singh, 14 A. 520; A. W. N, (1892) 
99, followed. 

Second appeal from a decree of the Dis¬ 
trict Judge of Azaragarb, reversing that of 
the First Additional Monsif. 


Mr. M. L. Agirwila, for the Appellant. 

Mr. "^urenira Nith Sen, for the Respond¬ 
ents. 

JUDGMENT.—These appeals arise oat of 
cross aulfs for pre-emption. In each case, 
the plaintiffs were given a decree for pre¬ 
emption of half of the property and the 
decree went on to provide that if they did 
not pay the price within a month, their 
claim would stand dismissed and, in that 
event, the plaintiffs in the other case were 
allowed a further period of fifteen days 
within which to pay in the price, so that 
if either set of plaintiffs failed to pay in 
the price, the other set would be entitled 
to take the whole of (he property on comply¬ 
ing with the terms of the decrees. The 
decrees in both cases were made on June 17th, 
1911, and the period of one month expired 
on July 17th—no m>ney was paid iubo Court 
in either case by that date. 

Oa July 19, Kirab Singh and others, the 
plaintiffs in one case, petitioned the Court 
to grant au extension of the time limited 
by the decree, and by an order of July 25th, 
time was extended to August 4t>h. Each 
set of plaiutiSs paid into Court the price 
specified in their decree before August 4tb. 
The purchaser objected but his objection 
was overruled. He, then, appealed to the 
District Judge in both cases and it was 
held that the first Court had no power to . 
extend the time limited by the decrees. 
The plaintiffs have appealed to this Court 
contending that there was no right of appeal 
to the District Judge against the orders of 
the first Court and that if the appeals were 
In order, the District Judge should have 
upheld the orders of the first Court on the 
merits. 

The purchaser has applied in each case 
for revision of the orders of the first Court 
in case it is held that those orders were 
not appealable. 

The plaintiffs rely upon section 148 of 
the Code of Civil Procednie as authorising 
the Mutisif to extend the time fixed in the 
decrees. In Jug Ram v. Jao Ham d), 
Banerji aud Tudball, JJ., expressed grave 
doubts whether this section applied to suits 
for pre-emption, and in Mukam Ohand t. 

(1) 6 A. L. J. R. 647i 3 lud. Oaa. 497. 
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Hayat U), Reid. 0. J.. held that thU aeotioa 
did not appl^ fco periods fixed by a decree. 
To the flame effect is the decisioa of Messrs. 
Evans and Piffgott in Narendra Bahadur v. 
Aiudhia Prasad (li), I agree with the views 
expressed in these oases. It appears to me 
that the payment of money into Coart 
within a fixed time in parsaanoe of a decree 
is not an aot prescribed or allowed by the 
Code within the meaning of section 148. 
According to the decision in Bahima v Nepal 
Bai (4)» which is binding upon me, I mast 
hold that the orders of the Mansif were 
appealable. In my opinion, the District 
Judge was right in sotting those orders aside. 
The two appeals to this Court are dismissed 

with costs. . 

Appeals dismissed • 

(2) 1211P. W. R. 1912: 99 P. R- 1912; 15 Ind. Cas. 
941. 

(3) la 0. C. 28; 6 lud. Cas. 443. 

(4) 14 A. 620; A, W. N. (1892) 99. 


LOWEia BURMA COURT. 

Special Second Civil Appeal No. 92 

OP 1911. 

February 19, 1912. 

Present:—Mr. Justice Twomey. 
MAUNG CHIT TON— DaPSKOANT — 

Appellant 

versus 

MAUNG AUNG GrAW—PL41NTIPP- 

Rsspondbnt. 

Burdenof proof— Possession-Mortgagor and mort. 

‘"Tt; burden of proof as to the nature of the trana- 
.action by which the person in possession obtained 
that possession is on the person wlio is out of posses- 

SAiuc Tha Y. Mating Tkn Daw, P. J. 4S1, 

"ThU rule however, is inapplicable when the original 
Pelat on oJ the parties was that of mortgagor and 
Mortgagee. It is then on the party who alleges that 
sairi relation has ceased to prove it. 

For tlrr^rpose o£ pUoi»g th. burdea ot proof, 
iw immaterial whether posaeasion was 
tie oSSnlfmertgage or not until the time of the enb- 

aequent transaction in disput^ _ 

Manna Po Te v. Mating Po Kyaw. I L. B. ^ 
Ma ZnDa r. Kyaro Znn. 3 L B. E. 8, rote-oi 

Appeal against the jadgment and deerea 
of the District Oonrt of Prome, retrersiog the 
decree of the Township Oourt of Panngde. 
Mr. UaLkar, for the Appellant. 
JUDGMENT.—Both the lower Oonits 
have found that the defeudant-appellant 


failed to prove any agreement to sell the 
land. The District Court cjnsidered the 
matter carefully and there can be no doubt 
that the 6nding is correct. The oral evidence 
is very weak and there is no proof that the 
plaintiff-respondent consented to or knew of 
the entry of an outright sale in Pyabbatng. 

It is argued that the burden of proof was 
wrongly placed on the defendant-appellaut. 
Tne defendant-appellant is in pf^ssession of 
the land, and it was laid down in Maung Skwe 
Tha V. Uaung Thu Dauf (1). that the burden 
of proof as to the nature of the transaction 
by which the person in possession obtained 
that possession is on the person who is out 
of possession. This rule, however, is in¬ 
applicable when the original relation of the 
parties was that of mortgagor and mortgagee. 
Whether the transaction of 1905 was intend¬ 
ed bo be a mortgage or a sale, it is the 
defendant-appellant’a case that the land had 
been mortgaged to him with possession two 
or three years before. In these circumstances, 
the burden of proving that the relation of 
mortgagor and mortgagee ceased in 1905 was 
clearly on the defendant, and for the purpose 
of placing the burden of proof, it is im¬ 
material whether possession was given under 
the original mortgage or not until the time of 
the subsequent transaction in dispute Isqq 

Maung Po Te v. Maung Po Kyaio (2) and 

Ma Dan Da v. Kyaw Zan (3)]. 

The learned Oonnsel for appellant asks 
me to re consider the question of the date of 
the Pyatbaing report. Even if the admission 
iu the written snabemsat in the earlier suit 

(No. 110 of 1911) be excluded from con¬ 
sideration, there remaius the fact that the 
date OQ the Pyatbaing itself is lUh March 
1905 and that the extract from Register I 

out in by the defendant-appellant is for the 
agricultttcal year 1905.05 which began on 
lab Jaly 1903. A.s the defendant-appellaut 
relied on the Pyatbaing, it was foe him to 
prove that the transaction mentioned therein 
took place before the Transfer of Property 
Act came into force. I tnink the date of the 
transaction must be taken to be not earlier 
than Isfc January 1905, when the sections 
of the Transfer of Property Act relating to 
sales and mortgages came into force in 
rnrftl msMp 

(2) N. PA*i- ^ ‘ 

(3) 3 L. B.R. 6.y Vakil 
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The decree of the District Court is upheld 
with the modification that the plaintiff- 
respondent must pay to the defendant- 
appellant the amount of Rs. 140 which he 
admittedly owes to him. 

The coats of this appeal will be borne by 
the appellant. 

Decree modified. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 715 of 1912. 
November 22, 1912. 

Preserd-. —Mr. Justice Chamier. 
MITHAN LAL —Plaintiff—Appellant 

versus 

MIZAJI LAL AND OTHERS — DEPENDANTS — 

Respo.ndents. 

A'jya Tenancy Act (II of 1901), s. I6i— Prnch'ce — 
Burden of proof—Saif by co-sharer against lanibardar 
for share of prolits—Xorth Western Provinces Rent Act 
iXIIoflSSlJ, s. 209. 

Iti a suit by a co-sbarei* for his share of proQts 

against the ZaMitdj-dar under sGCtiou 164 of the Ajjra 

Tenancy Act, the burden of proof is, in the first In- 
stance, on the plaintiff, wlio is required to produce 
some Kcneral evidence of negligence on the part of 
the lainhnrdar, such as evidence that a very lar^e 
percentage of the rent has remained uncollected. 

If this is proved, it is then for the lainbardar to 
explain why so large a percentage has remained un¬ 
collected and, in the absence of a satisfactory explana- 
tion, the burden of proving the real profits of the 
property is shifted on to liitn. 

Where it is proved that a very large percentage of 
tho rent remained uncollected, and the lamhardar ad- 
initted he had kept no accounts and had not had all 
the collections entered in the patwarT$siaha the bur- 

den of proof is shifted on to the Inmbardar’to show 
why so large a sum remained uncollected. 

The practice in this respect lias been the samo 

underthoAgraTenancy Actasit wasunder the old 

Rent Act. The meaning of section 164 of the former 

Act IS practically the same as that of section 209 of 

the Rent Act. 


Second appeal from a decree of the 
District Judge of Mainpuri, modifying that 
of the Assistant Collector, first class 

Messrs. Q. L. Agarwula and Guharz Lai for 
the Appellant. * 


Mr. Baldev Earn Date, for the Respondents 
JUDGMENT.-This is a suit by a Jo- 
sharer in a village against the lamhardar foi 
the profits of the plaintiff’s share for rahi 
1315 FasU and for the years 1316 and 1317 
Fasiis. The only question for decision ia 

whether the lower Appellate Court was right in 


giving a decree to the plaintiffs for the profits 
calculated ou the demand and not on the ac¬ 
tual collections. The lower Appellate Court 
was of opinion that the plaintiffs had succeed¬ 
ed in showing that the lamh'irdar s failure to 
collect a larger sum daring the years in 
question was due to negligence. In second 
appeal, it is contended that, whatever may 
have been the law previously, according to 
the present law which is contained in section 
164 of the Tenancy Act, the plaintiff must 
in a case of this kind prove precisely what 
sums have remained uncollected owing to the 
negligence of the lamhardar, that is to say, 
he must in the case of each tenant show that 
the sum not collected from him remained 
uncollected owing to the negligence of the 
defendant. The language of the seolion, no 
doubt, differs to some extent from the language 
of section 209 of the old Rent Act (Act XII 
of 1881), which it has re-placed, but it appears 
to me that the meaning of tbe two sections is 
practically the same. The Tenancy Act 
has been in force for nearly eleven years and 
tbe learned Vakils for the defendaut in the 
present case are unable to refer me to any 
case in which it has been held that the 
plaintiff, who claims more than his share 
according to the collections, must go into the 
account of each tenant and show what items 
have remained uncollected owing to the 
negligence of the lamhardar. As far as I 
know, the practice has been tbe same under 
the Tenancy Act as it was under the old 
Rent Act of lb8l. The burden of proof is 
placed in the first instance on the plaintiff 
who is required to produce some general 
evidence of negligence on the part of the 
lamhardar, such as, evidence that a very 
large percentage of the rent has remained 
uncollected. The Court then calls upon the 
lamhardar to explain why so large a percent¬ 
age has remained uncollected, and, in the 
absence of a satisfactory explanation shifts 
the burden of proving the real profits of 
the property on to him. This is what baa 
been done in the present case, but in addition 
to producing evidence that a very large 
percentage of the rent remained uncollected, 
the plaintiffs proved several other suspioiona 
circumstanoes. They also obtained from the 
Zam6ardQr an admission that he had kept no 
accounts and tht^t be had not had all the 
collections entered in the patwarVs siaha* 



Vol. XVIl] 


INDIAN OASES. 


015 


M. N. P. t. FIRM V. KIRWAN GYAN. 


BANWABi LAL V, Musammat BAUA. 


la theie oiMnniifcjiaoas, I mast hold that the 
plaintiffs 'U ire thaa primi f toie proof 
of the negUtrenoe of the laynburdirt and that 
the bardea was rightly shifted oa to the 
lirn&ardar to explain why so large a sam 
remained unooUeoted. Iq my opioioa, the 
Ooarb was right ia giving the plaintiffs 
prodts oaloalated on the demand. Biit it 
omittad to allow the larribardar his lamh^rdari 
daes on the plaintiff’s share of the colleotions. 
The sam is lis. 10-10-0, To this extent the 
appeal is allowed with proportionate costs 
throughout. 

Appeal allowed in part. 


LOWER BURMA. CaiEP COURT. 
Oiviii aB 7 £sio>i PariTDN No i56 of 1911. 

February 16, 1912. 

Present:—yLv. Justice Tworaey. 

M. N, P. L. FIRM— Apfucant 


versus 

KCRWAN G-TAN—ReiPOHOENr. 
ifegoiiahle [natmmenU Act (iXF/o/1881), s. 20 
Blank proini$$onj-note, suit on-Payce s name not Jilted 

in— Endorsement. . 

A. navee can fill ia a blank inchoate mgtrutnent and 

sue on it himself after filling it or endorse it to some 
one: bat no decree can be passed on a blank instniment 
not containing the name of the payee-, nor is such an 
instrument transferable by endorsement. 

JODQMENT.—It has been found by 
both the lower Courts that the two res- 
pendents, who owed money to one l^ub- 
romaniau '^hetty, gave him the dooumenc, 
Exhibit A, which is a blank promissory-note 
form printed in English but has the following 
znemorandam in Burmese below the printed 

matter: _ nnrt 

“On the 12fch Laean of Wagaung 127‘J, 

Kirwan Uyan and his wife, Mi So Kirwe, of 

Apankwa village, Thiugaunt circle, borrow 

and take the sum of Rs. 325 (Rupees three 

hundred and fcwenby-five only) with interest 

at Rs. per cent, per mensem. 

A one-anna stamp is affixed to the forin 
and across the stamp are the siguatnres of 
the respondents. This document was after- 
wards transferred by endoraemeno to the 
peritioners who eued the lespoodeat upon 
it Tne Township Court granted them a 
decree. Bub on appeal the District Court 


held that as Subromanian is not namel as 
payes in the document, his indorsement to 
the petitioners gave them no right of a jtion 
against the respondent. It is contended 
that this decision is erroneous and that the 
lower Appellate Court disregarded the pro¬ 
visions of section 20, Negotiable Instruments 
Act, 1881. 

Under that section, Subromanian, undoubt¬ 
edly, had authority to fill in the blank 
promissory-note entering his own name as 
payee or entering as payee the name of the 
Firm M. P. L., to whom he transferred the 
document and if he had done so, the peti¬ 
tioners could have recovered from the res¬ 
pondents. But as Subromanian and the 
petitioners left the document blank and the 
petitioners sued upon it in its inchoate form, 
I do not see how they can sneoeed. It is 
not a promissory-note at all as it stands. 
It is a mere acknowledgment of indebtedness 
and was not transferable by indorsement. 
The radical defect in the petitioner’s suit 
was brought to notice in the Township 
Court and it was then open to the petitioners 
to apply for permission to withdraw the 
suit under Order XXIIf, rule 1 with liberty 
to bring a fresh suit after filling in the 
pro missory-nobe. 

They failed to adopt this coarse. In the 
exercise of the revieionary jneisdiotion of 
this Court, I cannot now hold that to be 
done which the patitioaers ought to have 
done. 

The petition is diamisseJ with costs. 

Petition dismissed. 


ALLAHABAD HIOH COURT. 
BxEoaxiON First Oivii* Appeal No, 263 

OF 1912. 

November 23, 1912. 

Present: —Mr. Jnstice Griffin. 
BANWARl LAL awd orasRS—PLAiirriPfs— 

Appellants 

versus 

}£usammat RAMA and OTHERS— DsEBNDANTa 

—ReSPONDBNTo. 

i£esne pryjits—Execution of decree for mesne projite—* 
Interest. 

In execution of a deoree for mesne profits, the 
decree-holder is entitled to claim interest on mesne 
profits, as the definition of the term includes interest 
on such profits. 
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Execution first, appeal from the decree 
of the Subordinate Judge of Mainpuri. 

Mr. Govind Prasad, for the Appellants. 

JUDGMENT.—This appeal arises oufc of 
an application for execabion of a decree for 
mesne profits. The decree-holders claimed 
interest on mesne profits. The Court below 
held that the decree-holders were nob 
entitled to interest inasmuch as the original 
decree was silent as to interest on mesne 
profits. In the plaint interest had been 
asked for on mesne profits. The learned 
Subordinate Judge was of opinion that as 
the decree was silent on the question of 
interest, the relief as to interest should be 
deemed bo have been refused. The decree- 
holders appeal. 

^ It appears from the definition of the terra 
mesne profits’ that it includss interest on 
such profits. The original decree must, 
therefore, have included interest on mesne 
profirs and the decree-holders were entitled 
in execution of their decree to interest 
tbeieon. I allow the appeal, set aside the 
order of the Court below in so far as it 
dismisses the decree-holders’ claim for 
interest on mesne profits and direct that the 
application be dealt with by that Court 
according to law. The respondents are not 
represented here. The appellants will get 
their costs in this appeal. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
Civil Revision Petition No. 48 op 1911, 

March 29, 1912. 

Present-.~llT. Justice Parlett. 
BALTHAZAR and Sons—Applicants 

versus 

The BURMA ENGINEERING and 
TRADING Co.— Respondent. 

Receiver Leave to sue—Ex parte decree without 
such leave—Application to set aside. 

A Receiver is an officer of the Court appointing him 
and can only be sued with the leave of that Court. 
Any party proceeding against him without leave is in 
contempt of Court. A decree obtained against a 

Receiver sued without permission must bo set 
aside. 

A. B. Miller v. Ram Ranjan Chakravarti, 10 C. 1014 
followed. ’ 


The fact that a Receiver, against whom an ex parte 
decree without obtaining the leave of the Court to 
sue him was passed, previously applied to have the 
ex parte decree set aside and for permission to defend 
the suit, does not debar him from attacking the dec¬ 
ree as passed without leave of Court. 

Application to revise the judgment and 
decree of the Court of Small Causes, Rangoon, 
in Civil Regular No. 67 of 1911. 

Mr. Doctor, for the Applicants. 

Mr. Higginbotham^ for the Respondents. 

JUDGMENT.—The suit was brought 
against the Firm of Messrs. Balthazar and 
Sods as Receivers of the estate of Ashan 

t 

Ally, deceased, and on 13th January 1911, 
an €x parte decree was passed against them. 
On 6bh February, they filed an application, 
supported by affidavits, for thee^s parie decree 
to be set aside, and permission given them 
to defend the suit. Notice was issued to 
the plaintiff, but on the day fixed, 17th 
March 191 1 , the defendants did not appear 
and their application was dismissed. On the 
5th April, defendants filed this application 
to set aside the decree on the ground that 
the leave of the Court was not obtained to 
sue the Receiver. 

On the plaintiff’s side, it is allowed that 
leave should have been obtained and was 
not, but it is urged that by asking to be 
allowed to defend the suit, defendants have 
submitted themselves to the jurisdiction of 
the Small Cause Court, and have waived 
their rights, and that the decree should only 
be set aside if it is one which should never, 
on the pleadings, have been passed against 
the Receiver, 

It has been stated before me, and not 
contradicted, that the defendant firm consists 
of more than one partner, only one of 
whom was Receiver of the estate in question. 
If this be so, plaintiff was clearly not entitled 
to a decree against the firm. 

I hold that there is no question of the 
Receiver submitiing himself to the jurisdio- 
tioD of any Court. He is an officer of the 
Court appointing him and can only be saed 
with the leave of that Court, any party 
proceeding against him without leave is in 
contempt of Court. Decree obtained against 
a Receiver sued without permission must 
be set aside [A. B. Miller v. Ram Ranjan 
Ohakravarti (1)]. It has been urged that 
by not proceeding with their applications to 

(1)10 0.1014. 
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set aside the ex parte decree and to defend 
the suit, aod by 61ing this applioatioo, 
the defendants have taken up a position of 
obstraobion. 

In my opinion, hovrever, if they are able 
to shovtr, as in this case, that the decree is 
one which shoald be set aside, they are 
entitled to do so, notwithstandingr that they 
have previously applied to be allowed to 
defend the suit. 1 consider that the decree 
must be set aside, and the suit dismissed 
with costs, and 1 order accordingly. Res- 
pocdents will pay costs of this application. 
Advocates' fees two gold mohurs. 

Decree set aside. 


OALOUTTA HIGH COURT. 
Civil Role No 3143 of 1911. 
July 4. 1911. 

Present:—Mr. Justice Ooxe and 
Mr. Justice Teunon. 
DIGAMBAR N AND A— Plaintiff— 

Petitioneb 


versus 

The secretary of STATE koi INDIA 
—Defendant—Opposite Part?. 

Record of Rights —Swii for declnration that plaintiff not 
tenure-holder l)«« ra.iy&b—Partij—Court adding persons 
recorded as raij^abs, as defenUants^Plaintiff not 
prejudiced^Persons recorded as raiyabs, whether neces¬ 
sary parties. 

The plambiff sued for a deolarabion bhab he was nob a 
tenure.holder as he had been described in the Record 
of Righbs, but a raiyat. The Munsif, daring the hear¬ 
ing of the case, thought it desirable, in the interest of 
iastice and to pre7ent a mulciplicity of suits, to add 
suo mot!*, as defendants the persons who had been re- 
cordod in the Record of Rights as raiyats of the land 
under the plaintiff as tenure-holder. The plaintiff’s case 
was that those persons were mere tenants-at-will: 

Eeld, (1) that as by the law the stains of the tenants 
under the plaintiff was made to depend on his status, 
they were as vitally interested in the Record of Rights, 
ftg he himself and were proper parties to the suit; 

Mahomed Bndsha v. Nicol, Fleming Co., 4 C. 355; 
2 C. L. R. 330 , distinguished. 

( 2 ) that the order did not prejudice the plaintiff 
in W way and that, therefore, it should not bo set 

Rale against the order of the Munsif of 

Confcai, dated May 20ch 1911. 

Babtt Hadh'tb Bose, for the Peti. 


Babu Bam Oharan Mitra, Senior Govern 
xaenb Pleader, for the Opposite Party. 


JUDGMENT.—The plaintiff in this suit has 
sought, among other reliefs, for a declara* 
tion that he is not a tenure-holder, as he 
had been described in the Record of Rights 
but a raiyat. 

The Munsif, during the hearing of the 
case, thought it desirable in the interests 
of justice and to prevent, a multiplicity of 
suits, to add, as defendants, the persons 
who had been recorded in the Record of 
Rights as raiyats of the land under the plain* 
tiff as teDore*holder. 

The plaintiff's case is that these persons 
are mere tenants-at-will, paying rent in 
kind. 

The plaintiff has obtained from this Court 
a Rule on the opposite party to show cause 
why this order should not be set aside. 
The order was passed on the 5th May 1911, 
apparently sue moiv, by the Mnnsif, although 
che case bad been fixed for the 2Cth May 
1911. 

rbis, no doubt, was an irregnlarity, but as 
the matter has now been fully argned, we do 
Bot think that the plaintiff has been pre¬ 
judiced in any way. 

The only question that remained is whether 
these tenants under the plaintiff are proper 
parties to the present suit. 

We feel ourselves eutirely unable, in 
revision, to set aside the order of the Munsif 
in this respect. 

The plaintiff’s cause of action is the publi¬ 
cation of this Record of Rights. His com¬ 
plaint is that he has been recorded as a 
tenure-holder, instead of raiyat. 

By the law the status of the tenants 
under him is made to depend on fais status. 
So that these tenants are as vitally interested 
in the Record of Rights as be is himself if 
indeed they are not more so. If this suit 
snceeeds and the plaintiff obtains a de« 
claration that he is a raiyat that declaration 
may work very grave injury to these tenants 
under him. 

The special provisions of the law which 
cause the positiou of tl»ese tenants to 
depend on the position of the plaintiff makes 
the case entirely distinguishable from the 
case cited, namely, that of Mahomed Badsha 
V. ^icoU Fleming 3f (Jo. (1), which was a 
commercial case. 

(1) 4 0. 355; 3 C. L. B. 830. 
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We think that under the circumstances 
of the case it is most desirable, as the 
Munsif says, in the interest of justice and 
to prevent a multiplicity of suits, that these 
tenants, who are so vitally interested in the 
result of the suits, should be allowed to take 
part in it. The Rule will accordingly be 
discharged with costs. We assess the hear¬ 
ing fee at two gold mohurs. 

Rule discharged. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 133 op 1910. 
February 26, 1912. 

Present'. —Mr, Justice Twomey, 

MAN DAT A— Appe ll ant 

versus 

MA E and others—Respondents. 

Boaami sulc-’Snif for possiisston—'Frnwl (tgaimtt 
creditors, 

A. sued to recover possession from B. of cortain 
property under a deed of salo which was found to 
have been executed in favour of A. by B. “ hcnnmi ” 

and with a view to defraiuUhe creditors of the ven. 
dorsr 


Held, that A, was not entitled to recover possession 
and that it did not matter whether the object of tho 
fraudulent transfer was actually effected or not. 

Obiter dictum. —The fraudulent grantor or giver 
loses his right to claim the aid of law in recoveriu" 
his property only if the contemplated fraud has been 
carried out. 


T.P.Petherpernmal Chettijy. n. Mitniand{. Servai. 
35 C. 651 (P. C.); 12 C. Vi. N. 662; 7 C. L. J. .‘>28- 5 A 
L. J. 290; 14 Bur. L. R. 103; 10 Bom. L. R. 590: 18 U. 

L. J. 277; 4 M. h, T. 12; 4 L. B. R. 266; 35 I. A. 98 
referred to, ^ 


JUDGMENT.—The appellaufc, Mandaya, 
sued for possession of certain land and cattle 
sold to him for Hs.Jl.OOO by the defendants* 
respondents some two years before the snit 
was filed. The property was never made over 
to the appellant. Both the lower Courts 
have found that there was no consideration 
for the conveyance which was a mere benami 
transaction designed to defeat the claims of 

creditors of the vendors (defendants-respond- 

ents). This finding of facts is final and cannot 
be questioned m second appeal. The only 
poiut for consideration is whether in the 
above circumstances, the plaintiff.appellanfc, 
Mandaya, is entitled to obtain po.ssession of 
the property from the real owners, the defend* 
ants responclents, whofexeented the benami 
conveyance in his favour. 


It is urged that the lower Courts erred in 
allowing the respondents to succeed by 
pleading their own fraud. But it is clear 
that this argument cannot prevail. In the 
Privy Council case, T. P Petherperumul Ohetty 
V. R. Muniandy Servai (1), the plaintiff who 
had executed a benami deed of sale of land to 
defeat the claims of a mortgagee was allowed 
to recover the land from the benamidar because 
the contemplated fraud on the mortgagee bad 
failed. The plaintiff was a party to the 
contemplated fraud bat was not put out 
of Court on that account. The Rule was 
laid down that the fraudulent grantor or 
giver loses the right to claim the aid of the 
law in recovering his property only if the 
contemplated frand has been carried out. 

In the present case, it is not the vendors 
who como into Court asking for relief. It 
is the purchaser who sought to obtain posses* 
fiion of the property in pursaance of tho 
fraudulent transfer. It matters not in this 
case whether the object of the fraudulent 
transfer was actually eSected or nob. The 
question whether the ddfendaQts*rdspondents* 
creditors were really defeated by the benami 
transfer would arise only if the vendors 
were seeking the aid of the Court to avoid 
the transfer, either by recovering the pro¬ 
perty from the benami purchaser or by 
having the conveyance formally annulled. 
Iq that case, the Court would refuse its aid 
or not according as it found that the fraudu¬ 
lent purpose contemplated by the parties 
had been really achieved or not. If that 
purpose had been achieved, the Court would 
refuse to aid either party. 

Bat here the Coart was asked to take the 
property from the rightful owner and band 
it over to the benamidar. Even if creditors 
have been defeated by the fraudulent 
transfer, the Court cannot treat that as a 
reason for carrying out another frand on the 
defendants respondents by depriving them of 
their property. 

In the Privy Council case referred to 
above, the Court, in avoiding the frandnlent 
transfer, was merely restoring the status 
quo ante. In the present case, the Court 
finding the property in the hands of the 
rightful owner, leaves it there, refusing to 

(l) 35 0. 651 (P.C.); 13 C, W. N. 662; 7 0 L. J. 628t 
o A. L. J. 2.10; 14 Bur. L. R. 108; 10 Bom. h. R. 690; 
18 M. L. J. 277; 4 U. L. T, 12j 4 L. R. R. 266} 351. A- 
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give effeot to a doeament which was never 
meanb to be oarnod out. 

On these groauds, I dismiss the appeal 
with costs. 

Appeal dismissed. 


OALOUTTA HIGH COURT. 

Srcoxd Civil Appeals Nos. 4169 and 4170 
OF 1910 WITH Civil Roles Nos. 5419 and 

5420 OF 1910. 

April 25, 1911. 

FresenU —Mr. Justioe Holm wood and 
Mr. Justice Chatterjee. 
PAJIRUUDIN AND OTHERS—Plaintiffs— 
Appellants and Pbtitioneks 

versus 

The secretary op STATE for INDIA 

_Dependant—Respondent and Opposite 

Party. 

Court fee—Declaratory decree—Consequential roltef 
—Suit for declaration that plaintiff is occupancy raiy.it 
and for settling fair rcnt-Ad valorem conrt-fei— 
Party-Status of plainiijj—Persons recorded as raiyats, 
whether necessary parties—Bengal Tenancy Act {Vlll 

0 1885), s. 104.H. , , ^ 

A suit under section 104H of the Ben(?al Tenancy 
Act for a declaration that the plaintiff is an occu- 
Dancy raiyat and not a tenure-holder as ho has been 
entered in the Record of Rights, and for settling a 
fair and equitable rent for his holding, is not a suit 
fora mere declaratory deoroe, bub one for a con- 
sequential relief, and, therefore, ad valorem Court-fco 
should be paid upon sneh a plaint. 

Any declaration, which is made as regards the 
status of the plaintiff, must be made in the presence 
of those who are now recorded as raiyats under him. 

Appeals from the decisions of the District 
Judge of Midnapur, dated Dacamber 6bh, 
1910, reversing those of the Sub-Judge of 
Midnapore. dated March 23cd, 1910. 

Babus Mohendra Nath Roy and Bidhu 
Bhushan Oangooly, for the Appellants and 

Petitioners. ^ ^ 

Baba Bam Oharan Mitra, Senior Govern¬ 
ment Pleader, for the Respondent and Op¬ 
posite Party. 

JUDGMENT.— This is an appeal from the 
decision of the District .lodge of Midnapur 
reversing that of the Officiating Subordinate 
Judge and directing that three weeks’ time 
be given to the plaintiffs to file the deficit 
ad valorem Court fees to be assessed on the 
valuations stated in the plaints. There was 


a further order that, if this was done, the 
suits will be remanded for further deter¬ 
mination after the subordinate tenants 
have been added as defendants and costs 

will abide the result. 

We have heard the learned Vakils on 
either side and have carefully considered the 
matter, and we are of opinion that the 
order of the learned Judge on both points 
must be upheld. As a matter of fact, 
the plaintiffs have paid in the deficit Court- 
fees. 

A certain difficulty arises on the wording 
of section 104-H, for although flab-claase 
(3) of that section expressly sets oat the 
suits which may be instituted under that 
section from (a) to fp) and no others, and 
these causes of action are all of them 
purely declaiatory, yet we find in the sub¬ 
clause (4) that if the Court proceeds to 
make any declaration, it shall in some 
oases give one kind of consequential relief 
and in other cases give others, aud that 
is quite contrary to the law which is laid 
down in Schedule II, Article 17, of the 
Court Fees Act. There it is clearly set out 
that the plaint or memorandum of appeal 
can only be stamped as declaratory suit 
with a fee of Rs 10 when the relief is to 
obtain a declaratory decree where no con¬ 
sequential relief is prayed. It does nob 
seem to ns that it was necessary for the 
appellant to add to prayer {fcha) in the 
plaint, but as it is a consequential relief, 
it seems to ns that it must be paid for 
ad valorem. In the Oa.se No. 1469, no 
difficulty arises, inasmuch as there is a 
farther prayer for a relief which is wholly 
uncontemplated by section 104 (H) and that 
is that one tenure should be split up into two 
separate jotes. 

As regards the necessity of joining the 
present tenants, whom the learned Judge 
rather loosely refers to as nader-tenants, it 
appears bo us clear that any declaration 
which is made as regards the stains of the 
appellants must be made in the presence of 
the present tenants. As long as the appel. 
lants remain, as they are now declared by the 
Record of Rights to be, tenure-holders, the 
teaaois may have rights of ocoupaucy, and 
to declare that the tenure-holders have 
occupancy rights would be to take away that 
status fCO ^ the present tenants who would in 
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that case become under-tenants. This again 
is a matter which seems to render the case 
more complicated than an ordinary simple 
declaratory suit under section 104-H in 
respect of an individual tenant. 

We, therefore, dismiss the appeal, and 
direct that the case be remanded for fresh 
determination after the present tenants have 
been added as defendants and that the 
costs as ordered by the lower Court abide 
the result. 

We assess the hearing fee at three gold 
mohurs in each case in this Court. 

This judgment governs Second Appeal 
No. 4170 of 1910. 

The Rules are discharged without costs. 

Appeals tiismissed: Rules dttcharged. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 871 op 1910, 

October 4, 1911. 

Present: —Mr. Justice Spencer. 

T. V. VEERA RAGHAVAN PATTAR — 

3rd Counter-Petitioner 
versus 

VATASSERI PARA MANNADISSIER 

AND OTHERS — PETITIONERS — RESPONDENTS. 

Civil Procedure Code {Act V of 1908), s. 73, 0. XX/, 

89—Sa?e e.recutto?i —Application for setting aside 
sale—Deposit of aynount specified in sale proclamation 
—Amounts due to decree-holders apphjing for rateable 
distribution. 

Where aa application is made to set aside a sale 
under rule 89, Order XXI, it is necessary to deposit, 
under clause (6) of the rule, besides 5 per cent, of the 
purchase-money, only the amount specified in the 
proclamation of sale as due to the decree-holder in 
execution of whose decree the sale has been held, and 
not the amounts due by the judgment-debtor to all 
other decree-holders who have applied under section 
73 for rateable distribution. 

Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Judge of South Malabar in 
Civil Miscellaneous Appeal No. 1 of 1910, 
presented against that of the District Muosif 
of Palghat, in M. P. No, 1882 of 1909, Original 
Suit No. 312 of 1899. 

Mr. T. K. Qovinda Aiyar, for the Petitioner. 

Mr. F, S. Siva&tvami Aiyar^ Advocate- 
General, and Mr. K, P, Oovinda Menorty for the 
Respondents. 


JUDGMENT.—A sale of immoveable pro¬ 
perty having been held in execution of a 
decree and other decree-holders having come 
in under section 73, Civil Procedure Code 
for a rateable distribution of the assets, a 
prior mortgagee applied, under Order XXI, 
rule 89 to have the sale set aside on his deposit 
ing 5 per cant, of the purchase-money and the 
amount specified in the proclamation of sale 
as that for the recovery of which the sale was 
ordered. The District Munsif dismissed the 
application holding that the latter amount 
included “the amounts of all the decree-holders* 
claim<»ble rateable share,’* an expression from 
which it is not clear whether he meant the 
whole of their decrees or only so mneh as they 
would have got on a rateable distribution 
taking place. On appeal, the District Judge 
reversed the Munsif*8 order and set aside the 
sale. It is now contended that the District 
Judge’s order was wrong, as the deposit 
should have included the amounts of the 
decrees of the decree-holders applying for 
rateable distribution. I am unable to accede 
to this contention. It is true that it has been 
held that a judgment creditor, who has applied 
to participate in the assets of a sale condneted 
on the attachment of another jadgment- 
creditor, although he may not have made any 
attachment of the property, is entitled to have 
the sale proceeded with to satisfy his decree 
after the decree of the attaching creditor 
has been satisfied [^ohunt Megh Lall Pooree 
V. Shib Pershid MaJi (l)j and the sale 
may, therefore, be said to be for the benefit 
of decree-holders who have applied for 
execution other than the attaching creditor, 
but this is far from imposing on the judgment- 
debtor or person otherwise interested an 
obligation not authorised by any section of the 
Code. In Lakshmi v. Kuttunni (2), on a 
consideration of the wording of sections 2 and 
295 of the Code of 1882, this Coart held that 
decree-holders* in secrion 311 inolnded other 
decree-holders applying for rateable distribu¬ 
tion BO far as applications to set aside sales on 
the ground of irregularities’ were concerned. 
The principle, that a sale in exeontion of a 
decree enures for the benefit of other decree- 
holders who have applied for execution besides 
that decree-holder at whose instance the 

(1) 7 C. 34. 

(2) 10 hi. 
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property is sold is recogfoised ia Knshi hath 
Roy Ohowdhry v. Surbanand Shaha (3) and 
in Bykant Nath Shaha v. Rajendro Naratn Rai 
(4). Ib has bo be noticed, however, bhab all 
these rulings were antecedent to the insertion 
in the Code of section 310-A under Act V of 
1894, and they afford no clue to the 
interpretation of the word decree-holdei in 
that secbion. Coming now to rule 89, Order 
XXI of Act V of 1903, which governs the pre- 
sent case, the language is clear enough. The 
person who applies to sat aside a sale under 
this section besides depositing 5 per cent, of 
the purchase*money for payment to the 
purchaser rauab deposit for payment to the 
decree-holder the amount specified in the 
proclamation of sale as that for the recovery 
of which the sale was ordered." It would be 
doing violence to the English language to 
construe the words “the amount specified in 
the proclamation of sale" as meaning and in- 
oludiog the amounts due by the judgment- 
debtor to all other decree-holders who have 
applied under section 73 for execution of 
their decrees. Again, when the succeeding 
rule dealing with the setting aside of sales for 
fraud or irregularity contains expressly the 
words “the decree-holder or any person entitled 
to share in a rateable distribution of assets," 
there is no reason why the words “or any per¬ 
son entitled to share in a rateable distribu¬ 
tion of assets" should be read in after the 
word ‘decree-holder’ in rule 89 where they do 
not exist. On a consideration of the langu¬ 
age of rule 89 of Order XXI of the present 
Code, I am clearly of opinion that the appel¬ 
lant’s contention is untenable, and it will not 
help him that rule 92 provides for previous 
notice being given to all persons likbly to be 
affected by such an order and seems to con- 
template that a Court is not bound in its 
discretion in every case to allow applications 
under rule 89 or that the wording of the new 
section 73 is a little different from that of 
the old section 295. 

Under the old Civil Procedure Code, the 
decisions in Ftta v. Okuni Lai (5) and 
RoshanLalv. Ram Lall MulUck (6), which 
follow an earlier decision in Bart iSundari 
Vasya v. Shashi Bala Dasya (7), are distinctly 

(3) 12 0, 317 at p. 321. 

(4) 12 0. 333. 

(6) 31 B. 207; 9 Bom. L. R. lo. 

(6J 30 0. 262. 

<7) 1 0. W. N. 195. 


against him. This petition is dismissed with 
costs. 

Petition dismissed. 
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Present'. —Sir Asbutosh Mookerjee, Kt., 
Judge, and Mr. Justice Holmwood. 
JOGENDRA NATH SINGH and others 
— Plaintiffs—Appellants 

versus 

SECRETARY of STATE fob INDIA 
IN COUNCIL and oiHtKS— 
Dependants—Respondents. 

Bengal Teruincy Act {VIII of 1835), s. lOi-H— Scope 
of section^Relief to be granted—By whom to beinsHtaf- 
gd—Who should be made defendant—N'ecossary and 
proper iHirty, distinction between—Person indirectly 
or remotely interested, whether necessary party — S€cre‘ 
tary of State and under tenants, whether necessary 
parties. 

The only relief which the plaintiff in a suit under 
section lOl-H can claim, is the alteration of an entry 
of the rent settled or the insertion of au entry as to 
the amount of rent to bo settled. No doubt, the 
Court, with a view to determine the question, whe¬ 
ther the entry of the rent as settled ia erroneous or 
whether there ought to be an entry of settled rent, 
must incidentally examine the ground assigned by 
the plaintiff as set out in the si.x clauses of sub¬ 
section 3. But the CourD canuoc be called upon, in a 
suit under seolion lOi-H, to make an express decla¬ 
ration upon any of the six matters mentioned in tliat 
su^)»section. 

The plaintiffs aro not competent to seek in a snifc 
under section 104-fl a declaration that part of tlie 
lands is nij fote or that certain specific tenants have 
not acquired rights of occupancy therein. 

A suit under section lu4-H may be instituted 
citlier by the landlord or by the tenant, according 
as the one or the other considers himself aggrieved 
by the entry in tlie Record of Rights. 

The suit should have as defendant only the person 
benefited by the ront-entry or by the omission to 
make a rent-entry, as the case may be. The Secre¬ 
tary of State for India is the proper party to be made 
defendant. The under-tenants are not necessary 
parties in the determination of the one question di¬ 
rectly in issue, namely, whether the rent-entry 
showing the amount of rent payable by the plaintiffs 
to the Secretary of State, is or ia not correct. The 
under-tenants are not necessary parties for as far as 
the entry relates to their status as under-tenants, it 
cannot bo altered as the result of this suit. 

There is a well founded distinction between neces¬ 
sary parties and proper parties to, a suit. Two 
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conilitions mast be satisfied in order that a party 
iniv bo coiisidorod a necessary party defencUnt, 
iiamclv, there must be a right to some relief 

a<^ai^st him in respect of the matter involved in the 
saitj and .•;r?co«d/y, Ids presooce is necessary in order 
to onablo the Court effectually and completely to 
adjudicato upon and settle all questions involeod in 

the suit. 

J)iir>jn Charan Sffrl:nrv. Jnfindra Mohan Tagore, 27 

C. 49iat i>. 497. relied upon. 

In each case, it mnst be determined whether a 
particnlar person is or is not a necessary party, that 
is necessary for the determination of the question 
r}iiso<l by tlie plaintiff and for the grant of the relief 
he claims. But it may be laid down as a general 
rule that a person who is only indirectly or remotely 
interested, is not a necessary party. 

Pa jirmldin v. Sorretarij of State, 17 lud. Cas. 919; 16 
C. L. .r. 333 and Dtgainbnr Xanda v. Secretary of Stale, 
17 Ind. Cas. 917; 16 C. L. J. 331, distinguished and 
explained. 

Appeals from the order of the District 
Judge of Midnapur, dated March 12bh, 1912, 
reversiDg that of the Sab*Judge of Midnapur, 
dated May iOch, 1911, and ternanding the 
case to the Grst Court. 

Dr. R'lsh Bekary Ghosh and Baba Jyotish 
Chandra Bazra, for the Appellants, 

B^bu Ram Chiran Mitler, Senior Govern- 
meob Pleader, for the Secretary of State, 
Respondent. 

Babu Khirnde Barayan Bhuma, for pro 
forma Defendants, Respondents. 

•lUDGMENT. 

Mooksrjee, j.—T his appeal is directed 
against an order of remand in a suit under 
section 10-i-H of the Bengal Tenancy Act. 
The plaintiffs instituted the suit on the 
ground mentioned in sub-section 3, clauss 
(e) of that section, namely, that as tenants 
they belong to a class different from that 
to which they are shown in the Record of 
Rights as belonging. The substantial relief 
which they claimed, in fact it is the only 
relief which tliey can claim under sub-sec¬ 
tion 1 of section 104-H, is, that the amount 
of the rent settled at the present settle¬ 
ment is excessive and illegal and that fair 
and equitable amount of rent be settled. 
On behalf of the Secretary of State for 
India in Council, objection was taken to 
the frame of the suit on the ground that 
the under-tenants subordinate to the plain¬ 
tiffs had not been joined as defendants. 
This objection was overruled by the pri- 
raary Court; the suit was tried on the 
merits and decreed in favour of the plain¬ 
tiffs; the decree declared that the status of 


the plaintiffs was that of ryots with rights 
of occupancy and not that of intermediate 
tenure-holders. The Secretary of State 
appealed against this decision, and contended 
that the under-tenants should have been 
joined as defendants, because their status 
is dependent upon the status of the plaintiffs. 
The District Judge has given effect to this 
contention, upon the authority of the cases 
of Panruddin v. Secret'iry of State (1) and 
Digamhar Nanda v. Secretary of State (2) 
The District Judge has, in this view, set 
aside the decree of the Court of first instance 
and remanded the case in order that the 
under-tenants might be added as defendants 
and the suit re-tried in their presence. 
This appeal by the plaintiffs is directed 
against the order of rerrand, and has been 
supported on the ground that in a suit 
under section 104-H of the Bengal Tenancy 
Act, the under-tenants of the plaintiffs are 
not necessary parties. 

Before the substantial question of law 
raised in the appeal is examined, it is 
necessary to point out that the plaint has 
nob been framed properly for the purposes 
of a suit under section 104-H of the Bengal 
Tenancy Act. Sub-section 1 of that 
section provides that any person aggrieved 
by an entry of a rent settled in a Settle¬ 
ment Rent Roll, prepared under sections lOl-A 
to 104-F and incorporated iu a Record of 
Rights finally published under section 103-A 
or by omission to settle a rent for entry in 
such Settlement R^nt Roll, may institute 
a suit in the Civil Court. The sub seoMon 
specifies the Court where the suit may be 
instituted, namely, it is the Court which 
has jurisdiction to entertain a suit for the 
possession of the land to which the entry 
relates or in respect of which the omission 
was made. Sub-section 2 limits the time 
within which the suit may be instituted. 
Sub-section 3 specifies the grounds on 
which the suit may be instituted, and it is 
stated explicitly that on no ground other 
than those specified in the sub-section can 
the suit be maintained. It is plain, there¬ 
fore, that the only relief which the plaintiff 
in a Suit under section lOl-H can claim is 
the alteration of an entry of the rent settled 
or the insertion of an entry as to the amount 

(1) 16 C. L. J. 383; 17 Ind. Caa. 919, 

(2) 16 C. h. J. 381; 17 Ind. Cas. 917. 
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of rent lo be settled. When we examine 
the plaint in this Oiise, in view of this 
expaeition of the scope of section 104.H, we 
find that the first two prayers are entirely 
ont of place. The first prayer is to the 
effect that the plaintiffs may be declared 
ooonpanoy ryots and that the entry in the 
Record of Rights lo the effect that they are 
tenure-holders may be declared erroneous. 
The second prayer is to the effect that the 
names of two of the defendants who are 
recorded as ocoupancy ryots in the Record of 
Rights may be expunged therefrom and the 
lands in their occupation may be recorded 
in the khatian as the nij jot<i of the plaintiffs. 
The third prayer is to the effect that the 
amount of the rent settled at the present 
settlement is excessive and illegal aud that 
a fair aud equitable amount of rent may be 
settled. The fourth prayer relates to costs, 
while the fifth embodies the usual general 
prayer for such relief as the plaintiffs might 
be entitled to claim iu accordance with law 
aud equity. It is plain that the first two 
prayers are entirely foreign to a suit properly 
framed under section 104 H of the Bengal 
Tenancy Act. No doubt, the Court, with a view 
to determine the question, whether the entry 
of the rent as settled is erroneous or whether 
there ought to be nn entry of settled rent, 
must incidentally examine the ground 
assigned by the plaiutiffs as set out in the 
six clauses of sub-section 3. Bit the Court 
oaunot bo called upon, in a suit under sec 
tion 104.H, to make an express declaratiou 
upon any of the six matters mentiouod in 
that sub section. The second prayer is, if 
possible, still more foreign to the scope of 
the suit. The plaintiffs are not competent 
to seek iu a suit under section 104H a de¬ 
claration that part of the lauds is nij iote 
or that certain specific tenants have not 
acquired rights of occupancy therein. It is 
a matter for surprise that these patent defects 
in the plaint were not noticed in either of 
the Courts below, and, as a matter of fact, 
here also they were not discovered till the 
plaint had been examined by ourselves. If 
objection had baon taken by the defence 
at the earliest stage, as it might and 
ought to have been taken, and if, notwith¬ 
standing the exception, the plaintiffs had 
persisted and proceeded to trial with the 
plaint as framed, they would not have been 


92.3 

entitled to any consideration at the hands 
of the Court. Here, however, the defect 
was discovered by us, and as soon as atren- 
tion was drawn to it, the learned Vakil for 
the appellants asked for permission to 
amend the plaint. Under the exceptional 
oircamstances of this case, 1 think this 
application may be granted, specially as the 
learned Government Pleader did not seriously 
oppose the application. The first two 
prayers in the plaint will, consequently, be 
expunged, and the names of all the defend¬ 
ants other than the Secretary of State will 
also be removed from the record. The plaint, 
as thus amended, is a proper plaint in a 
suit under section 104-H of the Bengal 
Tenancy Act. The question arises, whether 
in a suit framed strictly in accordance with 
sectiOD lOI*H, the under-tenants are neces¬ 
sary parties. 

It is worthy of note that section 1045 
of the Bengal Tenancy Act does not state 
expressly against whom the suit under sub¬ 
section (1) may be instituted. The reason 
for this omission is obvious. The suit may 
ba instituted nob merely by a tenant bub 
also by a landlord This is clear from an 
examination of the six grounds mentioned 
in sub section 3. Ground (a), namely, that 
the land is not liable to the payment of 
rent, can be taken only by the tenant. 
Ground (b), namely, that the land though 
entered a4 rent free is liable to the payment 
of rent, can be taken only by the laudlord. 
Ground (r), namely, that the relation of 
landlord and tenant does not exist, can be 
taken either by ilie landlord or by the 

tenant. Ground (ti), namely, that the land 
has been wrongly recorded as part of or 
omitted from a particular estate or tenancy, 
may b3 taken by either party. Ground (e), 
namely, that the tenant belongs to a class 
different from that in which he has been 
placed iu the Record of Rights, may be 
urged either by the landlord or by the 

tenant. Giound (/) which relates to the 
date from which the rent settled is to take 
effect, may be taken either by the landlord 
or by the tenant It is manifest, therefore, 
that a suit under section 104-H may be in¬ 
stituted either by the landlord or by the 
tenant, according as the one or the other 
cooslder.s himself aggrieved by the entry in 
the Record of Rights. Against whom, theU| 
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should the suit ba ioatitated? Clearly, 
against the person in whose favour the 
entry of rent settled has been made or who 
has been benedted by the omission to settle 
a rent for entry in the record. Tested in 
the light of this principle, a suit under 
section 104* H should have as defendant only 
the person benedted by the rent-entry or by 
the omission to make a rent-entry, as the 
oase may be. In the present case, there¬ 
fore, the Secretary of Sate for India is 
the proper party to ba made defendant. 
The under-tenants are not necessary parties 
in the determination of the one question 
directly in issue, namely, whether the rent- 
entry showing the amount of rent payable 
by the plaintiffs to the Secretary of State, 
is or is not correct. In the Court below, 
it appears to have been argued, however, 
that the under-tenants are necessary parties, 
because they are interested in the question 
which incidentally arises as to the status 
of the plaintiffs. The obvious answer is 
that they cannot be affected or prejudiced 
in any manner by the result of this suit, 
to which they are not parties; the entry 
in the Hedbrd of Rights, in so far as it 
relates to their status as under-tenants, 
cannot be altered as the result of this suit. 
There is a well-founded distinction between 
necessary parties and proper parties to a 
suit. The Code of Civil Procadare. 1903, 
does not contain any express provision as 
to who should be considered necassary 
parties, bat it is clear from au examina¬ 
tion of the rules in Order I of the Code 
that two conditions ma«*b be satisBad in 
order that a party may ba considered a 
necessary party defendant, namely, fii’sty 
there must be a right to some relief against 
him in respect of the matter involved 
in the suit, and, secondly, his presence is 
necessary in order to enable the Court, 
effectually and completely, to adjudicate upon 
and settle all the questions involved in the 
suit. Dnrga Gkaran Sarkar v. Jalindra 
Mohan Tagore (3). As pointed out, how¬ 
ever, by Story in his classical treatise on 
Equity Pleadings, section 76 (e), it is 

impossible to formulate precise rules of 
universal application to the joinder of par¬ 
ties, and the only principle whicn can be 

(3) 27 C. 493 at p. 497. 


safely adopted is that all persons materially 
interested in the suit or in the subject of 
the suit or in the object of the suit should 
be made parties. To the same effect is the 
exposition by Calvert in his Treatise on 
Parties to Suits in Equity, Second Edition, 
1847, pages 1*11, where statements are quoted 
from the judgments of Lord Hardwicke, 
Lord Thurlow, Lord Eldon and Sir 
William Grant, and it is pointed out that the 
rule is expressed in vague language by very 
logical reasoners. The rule is formulated in 
the same terms in Daniell on Chancery Prac¬ 
tice, Vol. I, page 263, where it is pointed 
out that all persons materially interested in 
the subject should generally be made parties 
to the sait, either as plaintiffs or defendants 
(See also Daniell, Vol. I, pages 170,171, 200, 
and Story on Equity Pleadings, secdons 76, 
94, 120, 138). In each case, it must be 
determined whether a particular person is or 
is not a necessary party, t. e., necessary for 
the determination of the question raised by 
the plaintiff and for the grant of the relief he 
claims. It may be laid down, however, as a 
geot^ral rule that a person who is only in¬ 
directly or remotely interested, is not a neces¬ 
sary party. In illustration of this principle, 
reference may ba made to the cases of Moser 
V. Marsden (4) and McOheane v. Gyles (5), and 
in England it has been ruled that an order for 
the addition of a defendant would be made 
only where, before the Judicature Act, a plea 
in abatement would have succeeded. Wilson 
V. Bnlcarres Brook Steamskip Co (6), Robinson 
V. Qeisel (7). That there may be room 
for divergenoe of judicial opinion on the 
subject is well illustrated by the judgment 
of Sir Barnes Peacock in Joy Qobind Dass 
V. Gouree Porshad Shah (8) and of Mr. Justice 
Markby \ a Kaliprasad Singh v Jainarayan Boy 
(9). It is worthy of note that rule 9 of Order 
1 of the Code of Civil Procedure now pro¬ 
vides that no suit shall be defeated by reason 
of the non-joinder of parlies,andtbeCourtmay 
in every suit deal with the matter in contro- 

(4) (1892) 1 Ch. 487; 61 L. J. Ch. 319; 66 b. T. 570: 
40 W. R. 520. 

(5) (1902) 1 Ch.911j7l L. J, Ch. 416: 60 W. B. 
387; &6 L. T. 217. 

^6) 11893) 1 Q. B. 422; 62 L. J. Q. B. 246; 4 K. 286j 
68 L. T. 312; 41 W. R. 486; 7 Asp. M. C. 321. 

17) (1894) 2 Q. B. 685; CIL. J. Q. B. 62: 9 B. 655: 
71 L. T. 70; 42 W. R. 609. 

(8) 7 W. R. 201. 

(9) 11 W. R. 361; 3 B. L. R. A. C 24. 
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veray so far as regards the rights and in¬ 
terests of the parlies actually before it, a rule 
well recognised and frequently applied in Eng¬ 
land. hi re Brown (10). A good illustration 
is furnished by the decision of their Lordships 
of the Judicial Coraraittee in Durga Frasad 
Singh v. Brajanath Dose (11). In that case, 
a suit wa.s brought by a zemindar to establish 
his right to minerals under-lying a mouza in 
his zemindary held by a Digwar on Digwari 
tenure. The Digwar was appointed by and 
was in possession under the authority of 
Government. It was contended that the Seo- 
retary of State was a necessary party to the 
suit. In answer, it was argued that the 
Secretary of State was not a necessary party, 
and that on the auihoriiy of the cases of 
Kashi V. Sadashiv (12), Van Qeldar v. 
Sowerby Bridge Flour Society (13), Fer» 
gusson v. The Qo ernment (l-t), and Mutty 
Lall V. Deshkar Boy (15), the Court might 
try the matters in controversy as between the 
parties to the suit The Subordinate Judge 
held that the Secretary of State was not 
necessary partyj upon appeal, the High Court 
held, Brojanoth Bose v. Durga Prosad Singh 
(16), that the Secretary of State was a neoes- 
ary party, because the Government had as • 
serted a right to the lands and might be 
affected, indirect y,.at any rate, by the result 
of the litigation. The Judicial Committee 
reversed the decision of the High Court. 
Lord Macnaghten observed that the Secretary 
of State was not a necessary or even a proper 
party to the suit, and that the rights of the 
Government, whatever they were, would not 
be prejudiced or affected by the result of a 
suit to which it was not a party. The case 
before us is reasonably free from difficulty. 
The plaint as now amended is a plaint appro¬ 
priate to a suit under section 104-H of the 
Bengal Tenancy Act. The only question di¬ 
rectly and substantially in issue in the suit so 

(10) (1861) 29 Beav. 401} 7 Jur,, (n. b.) 650j 9 W. 
R. 430} 131 R. R. 641. 

(li; 39 I. A. 133; 16 C. L. J. 451; 15 lud. Cab, 219; 
16 0. W. N. 482; 11912) 1 M. W. N. 425; 11 M. L. T. 
837; 9 A. L. J. 462; 14 Bom. L. R. 445; 23 M. h. J. 26; 
39 0. 698. 

(12) 21 B. 229 

(13) (1890) 44 Ch. D. 374; 59 h, J. Ch. 683; 63 L. 
T. 132; 38 W. R. 626. 

(14) 8 W. B. 232. 

(15) 9 W. R. 1. 

(16) 34 0, 753 at;p. 772; 6 C, L. J. 683, 


framed,is,whether the entry of the rent settled 
as payable by the plaintiffs is too high; that 
rent is payable only to the Secretary of State. 
Consequently, the under-tenants are not 
necessary parties to the suit. The view I 
take is not in conflict with that adapted in the 
oases of Pajiruddin v. Secretary of State (1) 
and Digamhar Nanda v. Secretary of Stale (^). 
In both those cases, the plaints were not in 
strict conformity with the requirements of 
section 104-Hof the Bengal Tenancy Act, and 
declarations were sought which could not have 
been granted in a suit properly framed under 
that section. It may finally be added that if 
the contention of the respondent were to pre¬ 
vail, in suits for eabancement of rent under 
section 7 or section 30 of the Bengal Tenancy 
Act, the under-tenants might have to be joined 
as defendants. Let us take two concrete illus¬ 
trations. Suppose a suit is brought by A. 
for enhancemeut of the rent of bis tenant, B., 
on the allegation that B. is tenure-holder. 
B. contends that be is an occupancy raiyat 
and his rent is not liable ro be enhanced 
under section 7 of the Bengal Tenancy Act. 
The Court is necessarily called upon to de¬ 
termine the status of B. On what principle 
can it be suggested that the under-tenants of 
B. should be joined as defendants, though 
their status necessarily depends upon the 
status of B.? They are not interested in the 
question of the amount of rent payable by B, 
to A. and their status cannot be affected by 
a decision in the suit to which they are not 
parties. Suppose, again, that A sues B for 
an enhancement of rent on the allegation 
that B. is an occupancy ryot. B. pleads that 
he is a tenure-holder and not liable to have 
his rent enhanced under section 30; it would 
certainly be a novel proposition to hold that 
all the sub-tenanbs of B. should be made 
parties to the suit, because the question of 
the status of B. is in controversy, and their 
status is dependent upon the status of B, 
On the whole, therefore, 1 am of opinion that 
in the present suit the under-tenants are not 
necessary parties. 

The result is that this appeal must be 
allowed, the order of the District Judge set 
aside and the case remitted to him in order 
that the appeal may be heard on the merits. 
The plaint will be amended by the removal 
of the names of all the defendants other than 
the Secretary of State, and the first two 
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prayers will be expuneed. The appellants 
must, however, pay the respondents the costa 
of this appeal. Tne hearing fee is assessed 
at three gold mohurh, to be divided equally 
between the Secretary of State and the ocher 
deft^ndaors who are now discharged from the 
suit. 

It is conceded that this judgment will 
govern the other appeal which will, there¬ 
fore, be allowed on the same terms, and a 
similar order will be drawn up therein. 

Holmwooo, J.—I am in entire agreement 
with my learned brother as to the order 
which should be passed in this appeal, but as 
I was a party to the judgment in Pajiru idtn v. 
Secretary of State (1), I think it right to add 
that those cases can be readily distinguished 
partly on the grounds already referred to in 
the judgment of ray learned brother and also 
on the further ground that no amendment of 
the plaint was suggested and the parties 
desired and intended to have the status of 
the tenants determined. No doubt, it would 
have b:en competent to us to hold that the 
suit then by ceased to be one under sec¬ 
tion 104 H,but this was unnecessary as no 
change in jurisdiction was involved in trying 
the suit as a regular suit on the issues raised 
by the parties and the necessary payment of 
ad valorem fees had already been made. The 
true rule, however, seems to be that such 
issues cannot be raised in a suit under sec¬ 
tion 10411 so as to affect the rights of 
absent and unnecessary parties. 

The later decision, Digambar Nanda v. 
Secretary of State {2), by Ooxe and Teunon, 
JJ.« seems merely ito have held that the 
under-tenants were desirable parties if they 
wanted to come in and not that the suit was 
bad in their absence. 

I take it that the clear exposition of the 
law now given by my learned brother will 
remove any difficnlty which might have 
arisen in the application of these two rulings. 

I concur in the order passed in this appeal 
as to the remand after amendment of the 
plaint and as to costs. 

Appeals allowed] Oases remanded. 


LOvVS'=i Bcrd,\i4. r-iiap oacj^r. 

AfisGaLLixejas Uvil A-»«*eAL No. 145 

OF 1911. 

May 23, 1912. 

Present :—Sir Charles Pox, Kr., Ohief Judge, 
and Mr Justice Sartnoll. 

MA Mr 1 — Apfbllant 
versus 

FSLTX SLYM — Re^pomdejtt. 

Qtiirdi ins and TKards Act (VIH of 1830) —Illegitimate 
childreny custody of--Law applicable to them. 

Iq dealing with the custody of illegitioiirCe children, 
the Courts in EagUud are . governed by equitable 
rules aud exercise equitable jurisdiotlon. Oue of 
those rules is that the desire of the mother of an 
illegitimate child as to its custody is primarily to be 
considered. 

Birmrdy v. Mclltijh, (1831) L. R. App. Cas. 388; 
61 L. J. Q. B. 721; 05 Ii. T. 423; 43 W. R. 97; 55 J. 
P. 623, referred to. 

This equibible rule should be adopted in the case of 
parties in this country whose personal law is 
obscure. 

An illegitimate child is regarded as no body’s child, 
and neither the father nor the mother has any ab. 
solute right to the custody of their illegitimate child. 

Mr. May Our/g, for the Appellant. 

Mr. Ohariy for the Resoondent. 

JUDGMENT. 


Pox, C. J.—The District Judge overlooked 
or did nob appreciate the fact that the children 
are not legitimate. It is unoeoessary to 
decide whether the girl is a European 
British Subject aud the boy is not such under 
the dehnitiou in the Guardians and Wards 
Act, on account of the girl being a Christian 
and the boy being of no religion. Under Ea« 
glish Law, an illegitimate child is regarded as 
nobody’s child, and neither the father nor 
the mother has any absolute right to the 
custody of their illegitimate ohild^See Tre¬ 
velyan on Minors, page 77. 

In dealing with the custody of illegitimate 
children, the Courts in England are governed 
by equitable rules and exercise equitable 
jurisdiction. One of those rales is that the 
desire of the mother of an illegitimate child 
as to its custody is primarily to be considered 
—See Barnardo v. McHugh (1). 

This equitable rule should, I think, be 
adopted in the case of parties in this country 
whose personal law is obscure. 

There is nothing against the present cha¬ 
racter of the mother, whereas the father is 
stated to be again living in adultery. 


(1) (1891) L. R. A. C. 338; 61 h. J. O- B. 721- 63 
T. 423; 40 W. R. 97; 55 J, P. 628. ^ . no 
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The eagrfirestion tha<; the mother is nofcqaite 
compos mdntis appears to have little foanda- 
tion. I would allow the appeal, re7er80 the 
order of the Disbriob Court and dismiss the 
father’s petition to be apppointed sruardiaa 
of the children with costa to ba paid by him. 

I would also order that he pays the 
respondent’s cost.s of this appeal—three gold 
mohurs allowed as Advocate’s fee, 

Hartnold, J.—I concur. 

Appeal allcwel. 


CALCUTTA HIGH COUaT. 

RsaoLAR Civil Aipeals Nos. 3^0 and 321 

OP 1910. 

September 3, 1912. 

Present :—Sir Ashutosh Mookerjee, Kt., 
Judge, and Mr. Justice BeachcroFt. 
DALIP NABAYAN SINGH and 
ANOTHER—Plaintiffs—Appellants 

versus 

CHAir NABAYAN SINGH and OTHEas— 
Defendants—Rrspondets. 

Ues judicata, con!itructice~-Mor(g(igv-~Peioritij—‘ 
Iransfer of Property Act [IV of 18S2|, ss. 79, 80 — 
Puisne mortgagee, whether pcrsonalUj respomihlc for 
re-pa»j>nent of mortgage-deht. 

Oa the 28tli Septeruber 1900, tlie mortgagors took 
a lease from the mortgagees of a certain propei’ty 
and on the same date executed a security bond, for 
the due payment of rent. The two documents were 
registered on the llth October 1900. The lessees 
made default iu payment of rent. The landlords, 
consequently, sued for rent and eoforesment of the 
security given by the lessees. In this suit, several 
persons were joined as defendants including one li., 
a mortgage© under a bond dated 12th October 1900, 
on the allegation that they had a?quired an interest 
in the propertiesgiven by the lessees by way of socuri. 
ty. A decree was made in favour of the lainllords on 
the 13th March 1907, which declared the priority of 
the landlord’s mortgage over that of II. On 20th 
April 1903, a mortgage bond was executed in favour 
of tbo raorgagees in lieu of the decree debt and other 
debts. In a suit to enforce this mortgage: 

Held, that the security bond of the 2bth‘Septomber 
1900, was not entitled to priority over the mortgage 
of the 12th October 1900, except to the extent that 
the matter was res judicata by virtue of the decree of 
the 13th March 1907, in respect of the sum then in 
controversy, for the Court would not extend the doc¬ 
trine of constructive res judicata beyond the subject 
matter of the particular litigation. 

Surjiram Marwari V. Barhamdeo Prasad, 1 C. L* J. 
337, relied upon. 

A mortgagee, making a further advance, shall not 
in respect of that advance acquire any priority .as 
against an intermediate mortgagee; but this general 
rule is subject to the exception that the intcrnicdiato 
mortgage is postponed in respect of advances subso- 
qaontly made on the scciunty of that mortgage, pro* 


vidod it expresses the maximum to bo secured thereby 
and that maximum is not o.xcccded. 

A puisne mortg.'igeo, as holder of a fragment of the 
equity of redemption, cannot be held personally res¬ 
ponsible for tho re-payment of the mortgage-debt 
which is primarily payable by the mortgagors. 

Appeals from the decrees of the Sub- 
Judge of Monghyr, dated May 13th 1910. 

Babas Dwarfea Nath Ohakravxrti and 
Rshetra Mokun Sen, for the Appellants. 

Babas Joges Chandra Roy and Oancs DuU 
Singh, for the Respondeiits. 

JUDGMENT.—-These appeals are directed 
against two decrees in cross sails for the 
enfoicement of mortgage securities. On 
the 20r.h April 1908, four persons, who may 
be briedy described as the mortgagors, 
executed a mortgage security in favour of 
Dalip Narayan Singh and Balmiki Prasad 
for a sum of Rs. 15,539. The consideration 
for the mortgage comprised judgment-debts 
due from the mortgagors to the mortgagees, 
and also arrears of rent due in respect of 
leases granted by the mortgagees to the 
mortgagors. The mortgagees have joined 
as defendants not merely the mortgagors, 
but also junior incumbrancers. One of the 
defendant is Harak Narayan Singh, who 
claims under a mortgage-bond executed in 
his favour by the mortgagors on the 12ch 
October 1900. Prima f.icie, he is a prior 
incumbrancer, and, consequently, not a proper 
party to the mortgage suit, bub the plaintiffs 
have joined him as a defendant as they claim 
priority against him. The suit was com¬ 
menced on the llth October 1909, and 
Harak Narayan died shortly afterwards, 
whereupon his infant sons were brought 
on the record. Ou the llth April 1910, 
they died their written statement wherein 
they repudiated the claim to priority set up 
by the plaintiffs. Meanwhile, on the 15th 
November 1909, they had instituted a suit 
to enforce their security of the I2th October 
1900, and joined therein as defendants the 
mortgagees of the 20bh April 1908, as 
puisne incumbraaoers. The latter filed their 
written statement on the 19th April 1910, 
and claimed priority on the basis of three 
securities of the 14tb June 1900, 28bh 
September 1900 and 27bh April 1903, 
which they oontended had not only been not 
superseded but actually kept alive by the 
mortgage of the 20bli April 1908, The 
substantial question lo controversy in 
the two cross suits, conaequonbly, was, 
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whether the mortgage of the 20fch April 
1908, is entitled to priority over the mort¬ 
gage of the 12bh October 1900, aud if so 
to what extent. The Subordinate Judge 
has negatived the claim for priority and 
has not only given mortgage decrees to the 

two sets of mortgagees, but, has, in the suit 

by the mortgagees of the 12th October 
1900, given them a personal decree against 
the mortgagees of the 20uh April 1908. 
These mortgagees have now appealed to this 
Court, and on their behalf the de3ree3 of the 
Subordinate Judge have been assailed on 
two grounds, namely, first that the secnrity 
of the 20oh April 1908, U entitled to 
precedence over the security of the 12bh 
October 190), and, s?conlly, that a puisne 
mortgagee, as bolder of a fragment of the 
equity of redemption, cannot be held person¬ 
ally responsible for the re-payment of the 
mortgage-debt which is primarily payable 
by the mortgagors. 

To test the soundness of the first conten¬ 
tion, reference must briefly bs made to some 
of the eirlier transactions between the 
parties. On the 28th Septembr 1900, the 
mortgagors tooka lease from the mortgagees 
of a half share of a property Balibigha, for 
a terra of nine years, on an annual rental of 
of Rs. 1,500. On the same date, the mort¬ 
gagors executed a security bond to secure 
the due performance by them of their engage¬ 
ment to pay rent. These two documents 
were presented for registration on that very 
date and were actually registered on the 
11th October 1900. The lessees made 
default in payment of rent. The consequence 
was that the landlords sued to recover 
arrears of rent, and joined as defendants 
several persons, among them Harak 
Narayan Singh, the mortgagee under the 
bond of the 12th October 1900, on the 
allegation that they had acquired an interest 
in the properties given by the lessees by way 
of security. The suit as framed was not 
merely a suit for rent but also a suit for 
enforcement of the security given by the 
lessees. A decree was made in favour of the 
landlords on the 13th March 1907. The 
decree declared the prior title of two 
of the defendants, but not of Harak 
Narayan Singh. On the 24th May 1907, 
the landlords obtained another decree for 
rent. Under these two decrees, the lessees 
became liable for a considerable Bum to their 


landlords. On the 27Dh April 1903, th® 
mortgagees bad granted another lease of a 
property Mahespara t * the mortgagors for 
a pariol of nine years at an annual rent 
of Rs. 1,654. On the same date, the lessees 
executed a security bond to the lessors 
for the due payment of the rent. On 
the 20oh April 1903, it was found that 
a considerable sum of money was due to the 
lessors under the two decrees already men¬ 
tioned and farther arrears which had accru¬ 
ed due. The lessees accordingly executed 
the mortgage-bond in suit for a sum of 
R* 15,539; the mirtgage lien created under 
the seoupities of the 28ch. September 1900 and 
27th April 19)3, were kept alive in express 
terms. The mortgagees of the 20ch April 
1;^08, now contend that they are entitled 
to fall back npon the secnrity of the 28th 
September 1900, to the extent of their debt 
secured thereby. They farther contend 
that this question is res judicita by virtue 
of the decision in the rent suit given on the 
13bh March 1907, at any rate, to the extent 
of the amount covered by that decree. The 
two questions, therefore, which require 
eximination are, first, what is the true effect 
of the decree of the 13th March 1S07, and, 
s '! Condly , is the security bond of the 28bh 
September 1900, entitled to priority over 
the mortgage of the 12th October 1900. 

With respect to the first of these questions, 
it is plain that the decision of the 13th 
March 19)7, operates as res iuiicata. The 
then plaintiffs claimed priority in respect 
of their security of the 28th September 1900 
as against Harak Narayan Singh, the mort¬ 
gagee of the 12th October 1900 From the 
judgment in that suit, it is not clear whether 
Harak Narayan Singh claimed priority in 
respect of his mortgage, bat it is immaterial 
whether he did so or not. If he did resist the 
claim and was nnsnccassfal, he is bound by 
the decision; if he did not resist the claim, 
inspite of the opportnoity afforded to him, 
he is equally bound by the decision. In 
support of this view, reference may be made 
to the cases of Surjiram Marwari v. 
B'lrhamdso Persad ( 1 ), Srigopal v. t*irthy 
Singh (2) and Muhartunad Ibrahim v. 

(1) 1 0. L. J. 337. 

(2; 29 I. A. 118 (P.C.); 21 A. 429j 4 Bom. L. E. 827; 
6 0. W. N. 889. 
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Amhtka (3), whioh rflversea upon this point 
the decision in ^'ingh v. \{aho>nel 

Ibrahim Flossein (4). As, however, the 
greneral qaestion of the priority of the 
security bond of the 28th September 1900, 
over the mortgage of the 12th October 
1900, was not directly pat in issue, the effect 
of that decision will be deemed conclusive 
only in respect of ihe sum then in con¬ 
troversy, for the Court will not extend the 
doctrine of what has been called constructive 
res hidicata beyond the subieofc-matter of the 
particular litigations Surnram Marwari v. 
Barhamdeo Prasid (1). The learned Vakil for 
the respondents, the mortgagees of the I2fh 
October 1900, contended that as a decree 
had been obtained on the security bond, the 
security had merged in the decree and could 
no longer be set up against a puisne in¬ 
cumbrancer. This contention is manifestly 
fallacious, and is opposed to the decision in 
Bthiidfi Bibt V. Sti Sachi Bewah (5) 
and Surjiram Marwari v. Barhamdeo Prasad 
(6). We hold, therefore, that in respect of 
the sum covered by the decree of the 
13th March 1907, the mortgagees of the 
20th April 1908, are entitled to priority 
over the mortgagees of the 12th Oc¬ 
tober 1900, to the extent dedued by 
that decree. We add this important 
qaalification, because the decree directed the 
realisation of the decretal amount by the 
sale of the lease-bold interest in the first 
instance, and by the sale of the security 
properties only in the event of a deficit, 
OoDsequently, the market-value of the lease¬ 
hold interest on the 13th March 1907, must 
be determined by the Court below and 
deducted from the decretal amount. The 
balance alone will be deemed charged upon 
the security properties. That balance, again, 
has to be distributed proportionately upon 
the two properties covered by the security; 
when this has been done, tha mortgagees of 
1908 will be entitled to claim priority against 
the mortgagees of 1900 in respect of tha 
sum so determined. 

With respect to the second question 

raised, whether apart from the question of 

(8> 15 0.L.J 411; 39 I.A. 63; 39 0. 527; 14 Ind. Caa. 
496; 11 M. L.T. 265; (1912 I U W. N. 367; 9 A. L. 
J. 332; 14 Bom- L E. 289; 16 0. W. N. 503; 22 M. L. 
J. 468. 

(4) 2 C. L. J. 574. 

(6) 31 0- 861: 8 0. W. N. 634 (P. B.). 

(6; 2 C. h. J. 202 at p. 214. 


res judicata^ the security bond of the 28th 
September 1900, ie entitled to priority over 
the mortgage of the 12th October 1900, the 
answer must depend ao'^n the true construe* 
tion of sections 79 and 80 of the Transfer of 
Propsrty Act. At the date of the execution 
of the mortgage bond of the 12bh October 
1900, no instalment of the rent had fallen 
due. Whatever debt, therefore, became ul¬ 
timately secured nnder the bond of the 
28';h September 1900, accrued due after 
the 12th October 1900, Now, section 80 
of the Transfer of Property Act provides 
that, except in the case provided for by 
section 79. no mortgagee making a sub¬ 
sequent advance to the mortgagor, whether 
with or without notice of an intermediate 
mortgage, shall thereby acquire any priority 
in respect of his security for sneh subsequent 
advance. Section 79 provides that if a 
mortgage, made to secure future advances, 
the performance of an engagement or the 
balance of a running acconnt, expresses 
tbe maximum to be secured thereby, a sub- 
sequent mortgage of the same property shall, 
if made with notice of the prior mortgage, 
be postponed to the prior mortgage in respect 
of all advances or debits not exceeding the 
maximum, though made or allowed with 
notice of the subsequent mortgage. These 
provisions deliberately depart from the rule 
laid down bv the House of Lords in Sopkin^ 
son V. Ttolt (7) and Bradford Banking Oo. v. 
Bnggsih), and rapeatedly accepted as good law 
in Ireland and America; In re Macnamara's 
Esttte (9), In re Keogh^s Estate (10), Shirras 
V. Oatge (lU. Assistance, therefore, cannot 
be derived from an examination of tha 
English authorities on the subject; and the 
answer t-j the question raised must depend 
npon the conscraotion of sections 79 and 
80 of the Transfer of the Property Act. 
The general rule laid down is that a mort¬ 
gagee, making a further advance, shall not 
in respsot of that advance acquire any 
priority as against an intermediate mort¬ 
gagee; but this is subject to the exception 
that tbe intermediate mortgagee who has 
notice of the prior mortgage is postponed 

(7) (1861) 9 H. L. 0. 614; 74 L. .T. Oh. 488; 7 Tiir. 
Cn.8.) 1209: 5 Cj.T. (N.a.) 90; 9 W,B, 900; 131 B.E. 313. 

f8) '1886) 12 A. 0. 29; 56 L. J. Oh. 364;58 U. T. 62- 
35 W. B. 521, 

(9) (1883) 13 L. B. Ir. 158. 

(10) (1893) 1 1, B. 201. (U) (1812) 7 Oranch 74, 
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in respect of advances subsequently made 
on the security of that mortgage, provided 
it expresses the maximum to be secured 
thereby and that maximum is not exceeded. 
Let us test the security bond of the 28th 
September 1900, from these points of view. 
The first question is, does it express the 
maximum amount secured thereby, and the 
second question is, whether the mortgagee 

of the I2th October 1900, had notice of 
the prior security. With regard to the first 
question, it cannot be disputed that the 
security bond does not explicitly express 
tho maximum amount secured, though from 
the recitals the amount may be calculated; 
but further consideration of the first question 
is needless, because, upon the second ques¬ 
tion, it is clear that the puisne incumbrancer 
had no notice of the earlier security. The 
security bond was presented for registration 
on the 28th September 1900, apparently 
immediately before the Durga Puja Holidays, 
and was not registered till the 11th October, 
after the office bad re-opened. The mortgage 
bond of the 12th October 1900, was pre¬ 
sented for registration and registered on 
that very date. Even if, therefore, the 
.view taken in the cases of Lakshmandab'v, 
DasratiW, Vina v. Nathu (13), Janki Prasad 
V. Eishen\Vat{l4i)y and Nand Kishore v. Anwar 
Busain (15), which is contrary to the view 
taken in Inderdawan Pershad v. Qobind Lai 
Chowdhry (16), Magniram v. Mehdi Husain 

(17) , Earn Barain Sahoo v. Bandi Pershad 

(18) , Preonath Ohattopadhya v. Askutosh 
(?/i6se(19),namely, that regislrabion is equiva¬ 
lent to notice, were adopted, it could not be 
said that the subsequent mortgagee had 
notice of the prior mortgage; before the puisne 
incumbrancer negotiated for the advance of 
his money, he could not have discovered by 
the most diligent search in the registration 
office, the fact of the prior mortgage. There 
is also no reliable evidence to show that 
the puisne incumbrancer had actual know¬ 
ledge of the prior mortgage. Under these 

(12) CB. 1C8. 

(13) 26 B. 638; 4 Bom. L. R. 253, 

(14) 16 A. 478; A. W. N. (1894) 161. 

(15) 30 A. 82; A. W. N. (1908) 13; 5 A. L. J. 91; 3 
M. L. T. 195. 

(16) 23 C. 790. 

(17) 31 C. 95; 8 C. W. N. 20. 

(18) 31 C. 737. 

(19) 27 c. 358; 4 C. W. N. 490. 


circumstances, we must hold that the secant^ 

bond of the 28th September 1900, is noj 

entitled to priority over the moitgage o 
the 12th October 1900, except to the extend 
that the matter is res iudicnia by virtue 
of the decree of the 13th March 1907 as 

already explained. The first contention of 
the appellants must, consequently, be allowed 


in part. 

To test the soundness of the second con- 
tentioo, namely, that in the suit hy the 
mortgagee of the 12bh October 1900, no 
personal decree can be made against, the 
mortgagees of the 28th September 1900, 
we have only to remember that the personal 
covenant was by the mortgagors alone and 
does not bind other holders of the equity 
of redemption. Jumnn Das v. Ram Outer 
pandey (20). The second contention of the 
appellants must, therefore, prevail. 

The result is that these appeals must be 
allowed, the decrees made by the Subordi¬ 
nate Judge discharged, and the cases re¬ 
manded to him in order that accounts may 
be taken on tho principle explained in this 
judgmout. and after determination of such 
other questions as may be incidental thereto. 
The materials on the record are not 
sufficient to enable this Court to make the 
final decree between the parties. There 
will be no order for costs in these appeal, 
as the appellants have been only partial y 

successful in their contention. 

Appeals allowed: Oases remanded. 


(20) 15 0. L. J. 68; 39 I. A. 7; 34 A. 63; 13 Ind. Cas. 
)04; 16 0. w. N. 97, 11 M. L. T. 6, 9 A. L. J. 37, 
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LOWER BURMA CHIEF COURT. 

Civil* Revision Petition No 74 of 1907. 

November 11, 1907. 

Presenf:— Sir Charles Fox, Kt., Chief Judge. 

DAR BUA— Defendant—Appellant 

versus 

DAR MEAH— Plaintiff—Respondent. 

Oaths Act {X of 1873), s. 10 -Oath taken in absence 
of other party. 

The defendant offered to be bound by the oath of 
plaintiff taken in the mosque on the Koran: the parties 
went to the mosque but defendant refused to hand 
over the Koran to plaintiff. Next day plaintiff went 
to the mosque with a Court peon in the absence of 
the defendant and took the oath as agreed. Tho suit 

was decreed* 
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Held, setting aside the deoree. that there was no¬ 
thing to show what the plaintiff Imd said after taking 
the oatli andj oouaoquontly, there was no basis for tlie 
decree. 

If the oath is taken out of Oourt, a commission 
should issue under section 10 of the Oaths Act to 
administer it and to take the evidence of the person 
sworn. 

Revision of the jadgmeot and decree of the 
Court of Small Causes, Rangoon, in Civil 
Regular No. 2520 of 1907. 

JUDGMENT.—The defendant offered to 
be bound by the oath of the plaintiff on the 
Koran and taken'in the mosque that the 
plaintiff had deposited with him the amounts 
he claimed. 

The parties proceeded to the mosque 
where the plaintiff asked the defendant to 
hand him the Koran, the defendant refused 
to do this. On the following day, the plain¬ 
tiff went with a .Court peon to the mosque 
and in the absence of the defendant made 
oath on the Koran. 

There is nothing to show what he said 
after taking the oath and, conseqaently, there 
was no basis for a decree. 

If the oath is taken out of Court, a com¬ 
mission should issue under section 10 of the 
Oaths A.ct to administer it and to take 
the evidence of the person sworn. 

The decree is set aside and the case must 
be re-heard. 

Decree set aside. 


CALCUTTA HIGH COURT. 
Reqolab Civic. Appeal No. 349 

OP 1910. 

September 3, 1912. 

Present '.—Sir Asbutosh Mookerjee, Kt., 
Judge, and Mr. Justice Beachcroft. 
DALIP NARAYAN SINGH AND another — 

pLAiNTiFPs—A ppellants 
versus 

CHAir NARAYAN SINGH and othebs— 
Defendants— Respondents. 

Mortgage-Priority- 'Transfer of Property Act (IV of 
1882), 19,SiO—Notice of prior mortgage—Maximum 
amount—Release of property of OTie of mortgagors, 
effect of. 

Under section 79 of the Transfer of Property Act, 
two elements have to be considered; first, whether 
the subsequent mortgagee took with notice of the 
prior mortgage, and, secondly, whether the prior 
piortgage expresses the ma^iimam secured thereby. 


A deed stated that a lease had boon granted and 
that the lessees had hypothecated their properties for 
the payment of the annual i*ont and interest on de¬ 
faulted instalments: 

Held, that the deed expressed the maximum to be 
secured thereby within tho meaning of section 79 of 
the Transfer of Property Act, and would be onforco- 
able against a subsequent mortgagee, if the latter 
took with notice. 

A mortgagee cannot release the properties of one 
of the mortgagors tothe detriment of the others. 

Mir EusuQ Ali v. Panckanan Cfuitterjee, G Ind. Cas. 
842; 11 C. L. .7. 639; 15 C, W.N. 800; Imam Ali v. BaiJ 
Nath, IOC. W. N. 551; 3 C. L. J. 576; 33 C. 613; 
liamranjan V. Indra Narayan, 10 C. W. N. 862 and 
Hakim Lai v. Ram Lai, 6 0. L. J. 46, relied upon. 

If the mortgagee relinquishes a valuable property 
foran inadequate consideration, he cannot bo permit¬ 
ted to throw the burden of the balance of the debt 
upon the remaining properties. 

Venkata Chella v. Srinivasa, 28 M. 553; 15 M. 
L. J. 442, relied upon 

Appeal from the decree of the Subordinate 
Judge of Mongbyr, dated the 13tb May 1910. 

Babus Dwarka hath Ohakraharti, Har^ndra 
Narayan Miira and Kshetra Moh.tn Sen, for the 
Appellants. 

Babus Joges Ohandra Boy and Qones Dutt 
Singh, for the Respondents. 

JQDGMENT.-^This is an appeal by the 
plaintiffs in a suit to enforce a mortgage 
security executed in their favour on the 20th 
April 1908. On the 14th June 1900, the 
mortgagors took a lease from tho mortgagees 
of a number of villages for a term of nine years 
upon an annual rental of Rs. 12,125. On the 
same date, the leasees executed a security bond 
infavour of the lessors by which two properties 
were hypothecated to secure the due perform¬ 
ance of the engagement for payment of rent. 
On the 12bh October 1900, the mortgagors 
executed a mortgage in favour of Harak 
Narayan Singh. Ou the 20th April 1908, 
they executed in favour of their lessors the 
mortgage-bond now in suit. The consideration 
for the mortgage was the arrears of rent due 
under the lease; and the rights of the lessors 
under the seouriry bond of the 14rh June, 
1900, were expressly kept alive. In the 
present litigation, the plaintiffs claim priority 
over the mortgage of Harak Narayan Singb. 
The representatives of Harak Narayan, now 
dead, resist the claim, and also urge that the 
plaintiffs have prejudiced their position, 
btcause they released the properties of Nandlal 
Singh covered by the security bond, when 
they took the mortgage they now seek to 
enforce. The questions in controversy between 
the parties this stage are, ff>rst, ar^ thp 
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plaintiffs entitled fco priority over the morfcgasre 
of Haiak Narayan. dated the 12th October 
1900, and, secondly, how far have the plaintiffs 
prejudiced their position by the release in 
favour of Xandlal Singh? 

lu so far as the tirst question is concerned, 
it is clear from the terms of the lease of the 

14th June 1900, that no rent had accrued due 
thereunder on the 12th October 1900. Conse- 
quently, whatever rent is now sought by the 
plaintiffs to be charged upon the security pro¬ 
perties, it is clear, accrued due subsequently to 
the mortgage of Harak Narayan Singh. The 
rights of the parties must, consequently, be 
determined with reference to the terms of 
sections 79 and 80 of the Transfer of Property 
Act as explained in the case of Dnltp Nnrnyan 
V. Ohait Narayan (1). Under section 79, two 
elements have to be considered, first, whether 
the subsequent mortgagee took with notice of 
the prior mortgage, and, secondly, whether the 
prior mortgage expresses the maximum 
secured thereby. With reference to the first 
of these elements, we observe that the security 
bond of the 14th June 1900, was presented 
for registration on the next day and was 
registered on the 16th June 1900. The 
subsequent mortgage of Harak Narayan was 
executed and registered on the 12th October 
1900. Prima facie, therefore, if Harak 
Narayan had made an inquiry in the registra¬ 
tion office, as an intending creditor with 
ordinary prudence would do, he would have 
discovered that part of the property proposed 
to be mortgaged to him had already been 
hypothecated by the security bond of the 14th 
June 1900. Whether he made any inquiry or 
not, does not appear from the papers on the 
record. We are, consequently,not in a position 
to say whether he took with notice of the 
prior mortgage, and the matter must be 
investigated. With reference to the second 
element mentioned in eeciion 79, we are of 
opinion that the prior mortgage did express 
the maximum to be secured thereby, on the 
principle that that is certain which can be 
made certain. The deed states that a lease 
had been granted for a term of nine years upon 
an annual rental of Hs. 12,125 and that the 
proprietors lessors wanted reliable security 
for the payment of the annual rent; it then 
recites that the lessees hypothecated their 
properties for the payment of the annual 

(1) 16 C. L. J. 395j 17 Ind. Cas. 927. / 


rent and interest on defaulted instalments* 
Even if we assume for a moment that the 
amount of interest was not suflSciently speci¬ 
fied, there can be no question that the aggre¬ 
gate rent payable under the lease could he 
determined by a simple arithmetical calcula¬ 
tion. To take a view most favonrable to the 
subsequent incumbrancer, the hypothecated 
properties could be held liable at any time 
for four years’ rent, for the recovery whereof 
a suit could be brought by the landlord 
within the period of limitation prescribed 
by the Bengal Tenancy Act, We hold, 
therefore, that the prior mortgage expressed 
the maximum to be secured thereby within 
the meaning of section 79 of the Transfer of 
Property Act and would be enforceable 
against a subsequent mortgagee, if the latter 
took with notice. This question of notice 
must be investigated on evidence to be 
adduced, and the Court must determine 
whether the subsequent mortgagee had 
notice, actual or constructive, of the prior 
mortgage. The first contention of the appel¬ 
lants must, therefore, prevail in part. 

In so far as the second question is con¬ 
cerned, it is clear that the plaintiffs have 
prejudiced their position in so far as they 
have released the properties of Nandlal Singh 
by the mortgage instrument of the 20bh 
April ly05. It is well settled that in 
circumstances like these, the mortgagee 
cannot release the properties of one of the 
mortgagors to the detriment of the others: 
Mir EusufF lifiii v. Panc^an *n Ohatterjee 

(2), Imam Ati v. Baij Naih{S), Ramranjan v. 
Indra Narayani,4i) and QakimLai v. Ram Ldl 
(5). The plaintiffs, therefore, must appor¬ 
tion what was chargeable upon all the pro¬ 
perties covered by the security of the 14th 
June 1900 and proceed against the properties 
over which they have not relinquished their 
lien, only to the extent of the snm fairly 
chargeable thereon; in other words, as point¬ 
ed out in Venkati Ohella v. Srinivasa (6), if 
they have relinquished a valuable property 
for an inadequate consideration, they cannot 
be permitted to throw the burden of the 
balance of the debt upon the remaining 

(2) 15 0. W. N. 800; 11 C. L. J. 639; 6 lad. Oas. 
842. 

(3) 10 C. W. N. 651; 3 C. L. J. 576; 33 C. 613. 

(4' 10 0. W. N. 862. 

(5) 6 0. L. .7. 46. 

C6) 28 M. 655i 15 M. L. J. 442. 
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properties. The materials on the record are 
not sufficieot for the determioatioo of this 
qaestion, whioh must, oonseqaeotly, be deter* 
mined by the Court belovr on evidence to 
be adduced by the parties. The second 
question which is raised by the respondents, 
must, therefore, be partially answered in 
their favour. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside, and the case remanded to him in order 
that the mortgage accounts may be taken 
and the rights of the parties adjusted after 
determination of the questions mentioned as 
also other questions inoidental thereto. There 
will be no order for costs in this appeal, as 
both the parties have successfully assailed 
the decree of the Court below. 

The documents which have been filed in 
this Court will be made part of the record 
and sent down to the Court below. 

Appeal allowed: Oase sent hacJ:, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1581 of 1911. 

November 13, 1912. 

Pmeni:—Mr. Justice Suudara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
BANDIPURAZIL KUNHISOW KARNA- 
VAN AND MANAGER of his Tabwad— 

Plaintiff—Appellant 
versus 

AZiUKANDIYIU PARKUM MULLOLI 
OHATHU —Defendant—Respondent. 

Landlord and tenant — Lease—Assignee from lessee-^ 
Liability for rent—^Apportionment of rent~Privity of 
estate—'l^ansfer of Property Act {,£V of 1882), 5^, 36, 

108. 

Aa an asaignee from the lessee becomes the lessee 
from the date of aasigumeut, he must be held liable 
only for the rent accruing after the assignment. 

Privity of estate being the ground of assignee’s lia¬ 
bility, the liability should not be made heavier than 
the extent of that privity would justify. 

An assignee of a lease can claim as against the 
lessor an apportionment of the rent, accruing after 
the date of bis assignmenc, according to the period 
before and after his assignment, as the rent is deem, 
ed accruing from day to day as between him and the 
lessor. 

Second appeal from the decree of the 
District Court of North Malabar, in Appeal 
Suit No. BIO of 1910, preferred against that 
of the District Munsif of Kuthnparamba, in 
Original Suit No. 474 of 1910. 


Mr. 0. V. An 2 it lunik'll Aiytr^ for the 
Appellant. 

Mr. K. Qovinda Ai'zrar, for the Respond- 
ent. 

JUDGMENT.—'This is a suit for rent 
f^r thraa Fe^^a 103^ to 1035, Malayalam 
year. Defendants Noa, 1 to 3 are sought to be 
made liable directly under the mmpx or 
rental instrument, the Ist defendant and 
the manager of the family of defendants 
Nos 2 and 3 being the executants of the 
Marupat. The 4th defendant parchaied 
the rights of defendants Noi. 1 to 3 in the 
land on the 4th January 1909 daring the 
currency of the year lOSi and assigned his 
rights to defendants Nos. fi and 7 on the 
29cli April 1909, about 3} months after 
his purchase. The plaintiff’s oase is that 
the 4th defendant is also liable for the 
rent of the Malayalam year 1084 and 
that defeodauts Nos. 6 and 7 are liable 
for the rents of the years 1034 and 1035. 
The District Munsif passed a decree against 
the 4th defendant for the rent of the 
year 1084. He appealed to the District 
Court on the ground that he was liable 
only for the rent accruing from the dite 
of his purchase up to the date of his 
assign meat to defendants Nos. 6 and 7 
t.e., from the 4th January to 28th April 
1909. The District Judge upheld his ou- 
tention. 

The plaintiff has preferred this second 
appeal and his contention is that the 4th 
defendant is liable for the whole of the 
rent for the year 1084 inasmuch as the 
rent for that year became payable after his 
purchase. Exhibit A, the rental instrument, 
did nob fix any specific date for the payment 
of the annual rent. A rent of Rs. 60 per 
annum was fixed to be paid from the 
25th Meenam 1069. It is argued that 
this must be construed to mean that the 
rent should be paid on the 25th Meenam 
each year. lo the plaint, the allegation is 
that the annual rent was payable in 
monthly instalments. We cannot say, on 
the construction of Exhibit A, that the 
25th of Meenam can be regarded as the 
date fixed for the payment of rent every 
year. The Malayalam year 1034 expired 
only after the 4th defendant’s assignment 
of his rights under the lease. If the rent 
is ‘regarded as payable at the end of each 
Malayalam year, the plaintiff can have ng 
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ground for holding the 4th defendant liable 
for the whole rent of lOSi. If the tenanc? 
be regarded as running from the 25'.h 
of each year to the 24th Meenim 
of the succeeding year, then the rent due 
for lOSl fell due during the period that 
t)ie 4t!i defendant held the lease^hold 
interest by virtue of his purchase. Assum¬ 
ing that the whole rent for the year was 
intended to be payable on the 24th or 
2.)th Meeyiam^ cm it be held that the 4th 
defendant is bound to pay the whole of the 
rent for 1034 ? Section 103 of the 
Transfer of Property Act lays down that 
a lessee may transfer his interest in the 
loase-hold property” but that he ‘shall not, 
by reason only of such transfer, cease to bs 
subject to any of the liabilicies attaching 
tj the lease.’* It does not enact any rule 
regarding the liability of the assignee bat 
as the assignee baomes the lessee from 
the date of the assignment, according to the 
section, he must bs held liable for the rent 
accruing after the assignment. The ap- 
pellant s argument is that a covenant to 
pay rent being one running with the land, 
the assignee is bound to discharge all 
obligations under the covenant which mature 
after the assignment. It is, no doubt, the 
rule that an assignee is liable for all 
breaches of express covenant running with 
the land accruing after the date of assign- 
ment. There is a privity of estate between 
the lessor and the assignee and the latter 
IS bound to perform the covenant of the 
lease after the assignment. If a covenant 
to keep the premises in repair or to do 
an act on a day which falls after the 
assignment is broken sabsequeutly, the 
assignee is, uodonbtedly, liable. That a 
covenant to pay rent is one running with 
the land appears to bs the established 
rule in England. See Woodfall’s Land, 
lord and Tenant, page 189. The assignee 
IS liable for rent even though he may not 
have taken possession. See page 296 of 
the same book, F„r. possession is not the 
ground of his liability, but the privity 
of estate which is created by the assign¬ 
ment itself. 24 American Cyclopreiia of 
Law and Procedure, page 1180. But the 
question for our decision is whether the 
liability on the covenant can be apportioned 
or not. According to section 36 of the 
Transfer of Property Act. all rents are 


upon the transfer of the lease, to be 
deemed, as balween the transferor and 
transfere?, to accrue due from day to day 
to be apportionabla accordingly bat to be 
payable on the days appointed for the 
payment therefor. See Lakshmi Naranappa 
V. Meloth Ramin Nair (1). No rule of 
apportionment has bsen laid down in the 
Act, with regard to liability for rent, as 
between the lessor and the transferee from 
a lessee. It is settled law that the privity 
of estate between the lessor and the 
lessee’s assignee is terminated by the 
assignment to a third person by the 
assignee, and the latter would not be 
responsible to the lessor for rent after he 
has assigneed his rights under the assign¬ 
ment to himself. The question whether the 
assignee of a lease can claim as against the 
lessor an apportionment of the rent 
acerning afbt-r the date of his assignment 
does not appear to have been definitely 
decided either in this country or in England 
in cases arising between the lessor and the 
assignee. But on principle there seems to 
be no reason why he shonld nob be entitled 
to do 80 , and why the rent should not be 
deemed accruing due from day bo day as 
between him and the lessor. The liability 
of the assignor of a lease continues notwith¬ 
standing the assignment and the lessor 
cannot be damnified in any manner by the 
apportionment of liability on the personal 
covenant for rent so as to make the assignee 
liable only for the rent acorning after the 
assignment. Privity of estate being the 
ground of assignee’s liability, there is no 
reason why it shonld be made heavier than 
the extent of that privity would justify. If 
the leaee contains any provision entitling 
the lessor to any right in case of a breach 
of the covenant to pay rent on a day 
snbseqaent to the assignment, he should, no 
doubt, be entitled to exercise that right as 
against the assignee. Bat it does not follow 
from this that he shonld be liable to have a 
decree passed against him personally for the 
payment of more than the rent accruing after 
the assignment in his favour. If the 
assignment be of a portion only of the 
premises inclnded in a lease, it is settled law 
that the assignee is not liable for more than 
the proportionate rent due on what is com- 

Cl) 2 M. 5i0. 
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pi'ised iu bia assi^umenfc. Why ahould not 
the name priooiple apply where dimioished 
liability is claimed not on the grroand that 
the whole of the premises has not been 
assigned, but on the ground that the asaigu* 
ment has been in operation only daring a 
portion of the period for which rent is 
olaimedP In Halsbary’s Laws of England, 
Vol. 18, page 483, it is stated that “An 
apportionment can. be made, not only as 
between the persons entitled to the rent, bat 
also as against a tenant whose liability for 
rent ceases, or changes its character, between 
two rent days; and after the day when the 
entire portion of rent has, or would have, 
fallen due, the proportionate part is 
recoverable against the tenant as rent due 
under the lease. Consequently, a lessee 
who surrenders his lease between two rent 
days is liable for rent up to the surrender, 
and a lessee on whom a lessor lawfully re** 
eaters is liable for rent np to the re-entry,” 
In Swansea Bank v. Thomas (21, a liquidator, 
in whom the residue of a term uuder a lease 
became vested, assigned over daring a current 
quarter. In an action brought after the 
expiration of the quarter again-^b the 
transferee by the lessor to recover a pro¬ 
portionate part of the quarter’s rent up to 
the time of the assignment over by him, it 
was held that the lessor was entitled to appor¬ 
tionment. In England, the law of apportion¬ 
ment has long been regulated by Statutes 
and the case was decided on the construction 
of 33 and 34, Viet. Chapter 35, which provid¬ 
ed that * all rents, annuities, dividends and 
other periodical payments in. the nature 
of income, whether reserved or made 
payable under an instrument in writing or 
otherwise, shall, like interest on money lent, 
be considered as accruing from day to day 
and shall be apportionable in respect of time 
accordingly.” According to the Common Law 
of England, rent neither accrued due nor 
was payable except on the day on which 
it was reserved although interest on money 
lent accrued due de die in diem, although it 
might be payable on certain speciSed 
days. In India, there is no reason for 
not applying to rent the principle adopted 
in England in the case of interest. There 
are other cases in England which follow the 


rule laid down in Swansea Bank v, Thomas 

(2) . See In re Johnson^ J3<v parte Blackett 

(3) and In re Wilson, Ks- p irte llnstings (4); 
In re South Kensington Oo-operalivs Stores (5), 
In re Howell, Ex pirte Mandleherg and Oom,' 
pany (6). If the lessor can claim apportion¬ 
ment as against the lessee assiguing his right, 
there is no reason why the assignee should 
not have the right to make a sinsilar claim 
against the lessor. Reason and equity seem 
to us to require that he should have such 
right. In Glass v. Paterson (7), it was held 
that an assignee was only liable for the ap¬ 
portioned rent from the dale of assignment. 
In America, a different view appears to have 
been taken. McAdam in Lis work on “Land¬ 
lord and Tenant,” Volume f, page 801, says: 
“Wheu a covenant to pay rent becomes 
broken after an acceptance of an assignment 
and during actual possession, the assignee 
is liable for the whole rent then becoming 
due.” It is not clear how the question of 
actual possession is material, seeing that 
privily of estate and not possession is the 
ground of the assignee’s liability. The Irish 
decision in Glass v. Patterson (7) seems to be 
more in accordance with the ratio of the 
English cases referred to above and with 
principle and justice. 

We must, therefore, bold that the plain¬ 
tiff’s claim against the 4tk defendant for the 
whole rent of the year 1084 should not be 
sustained and this second appeal must be 
dismissed with costs. 

Appeal dismissed. 

(3) (1894) 70 L. T. 381; 10 H. 138; I Mauaou 54, 

(4) (1893) 62 L. J. Q. B. G28 at p. 632j 5 R. 455j 10 
Morrell 219. 

(o» (1881) 17 Ch. D. 161j 50 L. J. Ch. 446; 44 L. T, 
471; 29 W. R. 662. 

(6) (1893) 1 Q. B. 844, 64 L. J. Q. B. 434; 15 11. 
372; 72 L. T. 472; 43 W. H. 447; 2 Matisou 192. 

(7) (1902) 2 Ir. R. 660. 


(2) (1879 ) 4 Ex. D. 94; 48 L. J. Ex. 344; 40 L, T. 
668; 27 W. B. 49t. 
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CALCUTTA H;GH COURT. 

MftCELLANEOUo ClVIL APPEAL No. J-O? 

OF 1911. 

August 28, 1912. 

Present: —Sir Ashutosh Mookerjee, 5 t., 

Judge, and Mr. Justice Beachcroffc. 
GOLCHAl PADHAN and others— 

JODGUENT DBDTORS—APPELLANTS 

versus 

GONE3 LAL PANDIT— Decree-holder— 

Respondent. 

Dcci'cc — K^’eciition—Alferatioyt of decree—Acting 
upon altered decree (or nnmber of gcurf^, effect of -J/orf- 
ijatjc decree providing for interest up to date of grace but 
Silent as to subsequent interest—Petilionby judgment- 
debtors for time agreeing to pay subsequent interest 
and praying for sanction -Irrant of time by Court— 
Whether order sanctioned agreement or not—Civil Pro¬ 
cedure CodcfAcl Xll' o/’lSS2i, *•. 275J— Judicial orders, 
construction of—Presumption of Judicial acts having 
been reijularlij performed—Inconsistent positions — 
Parties not to he ailoued to assume - Practice. 

A decree must ordinarily bo executed as originally 
made and tlio parties cannot be permitted to mako a 
substantial alteration therein. 

Bhoopendro Xath v. Kalee Prosunno, 24 W. R. 205, 
and Ueera Lull v. Dhunput Singh, 24 \V, R. 282, relied 
upon. 

But wliere the parties have acted upon tho decree 
as altered for a number of years and treated it as 
valid, tho judgment.debtors who have been substan¬ 
tially benefited thereby, cannot bo permitted to take 
exception to its validity. 

A mortgage decree made in 1003 directed that 
interest should run on the principal amount at the 
bond rate up to six mouths. No provision was made 
in tho decree for interest from the expiry of the period 
of grace to the date of realisation. The decree was 
made absolute and the decree-holder applied for sale 
of the mortgaged properties. The judginent-debto s 
presented a petition to the Court asking for time to 
enable them to satisfy tho decree and agreein^r to pay 
interest up to the date of realisation of the" whole 
amount. The decree-holder gave his consent to the 
petition which prayed for the Court’s order of sane- 
tion to tile agreement. Tho Court granted time and 
the sale was postponed. Subsequently in several 
applications for execution, the claim for interest up to 
realisation was made, and the judgment-debtors raised 
no objection to tiie claim, and obtained adjournment 
upon part payments and expressly agreed to pay the 
biilance of the entire decretal amounts etc., on the 
adjourned dates: 

held, that the agreement contained in the petition 
ot the judgment-debtors was sanctioned by the Court 
under section 257A of the Civil Procedure Code of 
188.., because the Court deemed tho consideration 
reasonable under the circumstances of the case, and 
that the was valid. 

A judicial order must be reasonably construed. 
Although there is no presumption of law that a parti, 
cular act required to be performed has been done, yet 

judicial acts must be presumed to have been reeularlv 
performed. ^ 


Harendra Lai v. Joyi Hari, 32 C. 1107; 2 C. L. Ji 
107; Saroda Prosaud v. Lutchmeepat, 10 B. L. R. 214 
atp. 230;(P. 0.1; 17 W. R. 289; 14 il. I. A. 529; 
Bourne v. Oafliff, 11 Cl. & P. 45 at p 80; 8 Scott 
(n. K.i 604; 7 Man. & G. 850; 44 R. R. 723 and 
Bamcan Das v. Muhammad Mashiat, 9 A. 690 at p. 702; 
A. W. N. (1887) 254, relied upon. 

Parties litigant are not allowed to assume inconsis* 
tent positions in Court to the detriment of their op¬ 
ponents: where they have elected to adopt a certain 
course of action, they will be confined to the coarse 
they have deliberately adopted. 

Appeal from the order of the Subordinate 
Judge of Cuttack, dated the 15th July i911.- 

Ur. Rash Behary Ghose and Babu Monrnohon 
Butt, for the Appellants. 

Mr. B. Ghakraharti and Sahu Biraj }d6h<m 
Maiumdar, for the Respondent. 

JUDGMENT.—This is an appeal on behalf 
of the judgment debtors against an order 
for exeentioQ of a mortgage decree. The 
predecessor-in interest of the respondent 
obtained an ex parte mortgage decree against 
the appellants on the 19th September 1903, 
The decree was drawn up in the following 
terms: ‘ The suit be decreed ex parte with 
costs, and interest do run on the principal 
amount at the bond rate up to six months. 
If the decretal amount be not paid within 
six months, then the mortgaged properties 
be sold in auction.” The decree was made 
uuder section 88 of the Transfer of Property 
Act, but for some unexplained reason, 
possibly through oversight, no provision was 
made in the d«-cree for interest on the decre¬ 
tal amount from the expiry of the period of 
grace to the date of realisation. The decree 
was made absolute on the 17th July 1905, 
and shortly afterwards, the decree-holder ap¬ 
plied for sale of the mortgaged properties. 
The sale proclamation was duly published, 
and the sale was fixed for the 15th November 
1905. On that date, the sale was not held 
and was postponed. Three days later, the 
judgment-debtors, with the assent of the 
dfcree-holder, presented a petition to the 
Court, The true effect of the order made 
by the Court upon this petition is now in 
controversy between the parties The 
material portion of the petition was in 
these terms: ‘in the bond sued upon by 
the plaintiff decree-holder, it is stipulated 
that interest will run at the rate of one per 
cent, up to the date of the realisation of the. 
whole amount, but in the decree passed in 
this suit, such interest is ordered to run till 
six months from the date of the decree, there' 
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being DO provision for any intensfc to run 
up to the date of the payment of the whole 
amount. We, therefore, saw and approached 
the plaintiff decree-holder to*day, and having 
promised to pay interest at the rate of one 
per cent, up to the date of realisation of the 
whole amount, ns provided in his bond, and 
having paid him rupees two hundred in 
cash in part-payment of bis decretal money, 
we asked him for two mouths’ time, that is, 
up to the l^sth January 1906. The plaintiff 
decree-holder has thereupon agreed to grant 
two months’ time in accordance with the 
above conditions. We will pay the plaintiff 
decree-holder the decretal money with inter¬ 
est at one per cent, per mensem from the date 
of the decree up to the date of realisation, 
and we pray for the Court’s order of sanction 
in that respect If we pay anything by 
instalments, we will make such payments with 
interest at the aforesaid rate of one per cent, 
per mensem. We shall not be able to make 
any objection with regard to the payment of 
interest. If we fail to pay, within the 
aforesaid period, the whole amount due to 
the plaintiff decree-holder on his decree with 
interest at the aforesaid rate of one ptr cent, 
per mensem, the properties under auction sale 
will be sold in auction on the 15:h January 
1906, without service of sale proclamation. 
We hie this petition with the consent of the 
plaintiff, and pray that Your Honour, in 
consideration of the above, will be pleased 
to order that interest will run at the afore¬ 
said rate of one cent, per mensem from the 
date of decree to the date of realisation of the 
whole of the decretal amount due to the 
plaintiff decree-holder.” At the foot of this 
petition, the Pleader for the decree-holder 
stated that he consented to the adjournment 
mentioned. The Subordinate Judge there¬ 
upon recorded an order in the ordersheet to 
the following effect: “To-day the judgment- 
debtors, having paid rupees two hundred to 
the decree-holder, file a petition, consented to 
by the decree-holder, asking for two months’ 
time to pay off the balance, etc., Ordered, 
that time bo granted, and that in accordance 
with the terras of the petition for time, the 
execution sale of the properties put up for 
sale be postponed till the Hth January next, 
and if the judgment-debtors fail to pay off 
the balance within the time granted, the 
aforesaid properties be sold in auction at 14 
noon of the 15th January aforesaid, without 


two hundred bo credited towards the amount 
due in this case.” On the date fixed, the 
roouey was nor paid in full, and on the 20th 
January following, the application for execu¬ 
tion was dismis.sed on part satisfaction, the 
sale having been adjourned to the 15tii 
February lc/06. The next application for 
execution was filed on the 13th February 
1906, and in this application the decree-holder 
claimed interest in terms of the agreement 
embodied in the petition of the ISt-h Novem¬ 
ber 1905. The judgment-debtors raised no 
objection to the claim, aud made part-pay¬ 
ments from time to time. The next applica¬ 
tion for execution, presented on the 9th July 
190b, contained a similar claim for interest; 
no exception was taken by the judgment- 
debtors who made part payments iVoru time 
to time under petitions which unquestionably 
a(firrued;the agreement of the I8ch November 
1905. This application for execution was 
dismissed on the 21st January 1907, only to 
be followed promptly by another on the 
13th February 1907. To this application, 
which repeated the claim for interest, the 
officers of the Court took objection, which 
was, however, ultimately disallowed. The 
judgment-dehors, wiieu they appeared, did not 
take exception to the claim for interest but 
repeatedly made part-payments and obtained 
adjournments. The application was dismissed 
on the 16th July 1907, and was followed by 
another on the 13th August 1907, in which 
there was a similar claim for interest, and a 
similar omission on the part of the judgment- 
debtors to take exception to the claim. The 
same state of things happened with three 
successive applications for execution, filed on 
the 9tih March 1903, 1-lth November 19U8, 
11th September 1909. In each of these 
applications, the decree-holder claimed 
interest in accordance with the agreement of 
the 18th November 1905; the judgment- 
debtors did nob dispute the claim, but repeat¬ 
edly obtained adjournments on pact-pay¬ 
ments, aud agreed to pay the balance of 
decretal amount on the adjourned date. To 
summarise the pjsition, after the 18ch 
November 1905, the deorea-holder has in 
seven successive appUcuions for execution 
claimed interest on the basis of the agreement 
embodied in the petition of that date; the 
judgment-debtors, with knowledge of the 
claim, have never dUpated it, and have, on 
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58 successive occasions, obtaincda^jouraments 
upon part-payments and expressly ag^reed to 
pay the balance of the entire decretal amount 
etc., on the adjourned dates Under these 
circumstances, the decree-holder mig-ht well 
have imagined that his dues would be realis¬ 
ed without difficulty; but the unexpected did 
happen when on the 21th September 1910, 
he again applied for execution of his decree. 
The judgment-debtors took exception to the 
claim on the ground that they had agreed to 
pay interest at 12 per cent, per annum by 
the petition of the 18th November 1905, 
through fear, as the decree-holder would not 
otherwise consent to an adjournment of the 
sale, and that the agreement was void, as the 
reciuisite sanction had not been accorded by 
the Court. The Subordinate Judge has 
overruled this objection, and has held that 
the decree-holder was entitled to the interest 
claimed. On the present appeal by the 
judgment-debtors, two grounds have been 
urged, that the agreement of the ISth 
November 1905, was void, as it was not sanc¬ 
tioned by the Court under section 257Aof the 
Civil Procedure Code of 1882. and, secondly, 
thateven if such sanction bad been granted, it 
would have been inopeiative, because the 
agreement was not for the satisfaction of a 
*‘judgraent-debt” within the meaning of that 
section. These positions have been contro¬ 
verted by the respondent as unsound in 
law, and, it has further been urged on his 
behalf that the judgment-debtors cannot 
be allowed to take up, to the detriment of 
the decree-holder, a position wholly inconsis¬ 
tent with that deliberately taken up by 
them on the 18th November 1905 and 
persistently maintained for more than five 
years. 

In support ot the first ground, reference 
has been made to section 257A of the Code 
of 1882, which provides that an agreement to 
give time to a judgment-debtor, or for satis¬ 
faction of a judgment-debt, is valid, only 
if made with the sanction of the Court. 
This has not been disputed by the respond¬ 
ent, who maintains that the requisite sanction 
was granted. lu our opinion, the construc¬ 
tion placed by the respondent upon the order 
of the Subordinate Judge on the petition of 
the ISfch November 1905, is obviously 
reasonable and should be accepted. The 
judgment-debtors asked for time to enable 
them to satisfy the decree; the decree-holder 


agreed to give time for a consideration, name¬ 
ly, the payment of interest upon his money 
which be would, otherwise, be able to realise 
forthwith by sale of the mortgaged properties. 
The judgment debtors explicitly prayed for 
sanction of the Court. The Court thereupon 
granted time, and, in acoordance with the 
terms of the petition, postponed the sale. 
This order has been sought to be interpreted 
by the judgment-debtors as one for grant of 
time alone; it has been seriously suggested 
that the Court gave time in terms of the 
petition, but did not sanction the agreement 
for payment of interest. We are entirely 
unable to accept this view of the matter. 
Judicial orders must be reasonably construed. 
No doubt, as indicated in Narendra Lai v. 
Jogi Hari (1), there is no presumption of law 
that a particular act required to be per¬ 
formed has been done; but, as repeatedly laid 
down in esses of the highest authority, 
Saroda Prosnud v. Lutchmeep'xt (2) and 
Bourne v. (3), judicial acts must be 

presumed to have been regnlarly performed; 
Banwari Das v Muhammad Mashtat (4). In 
the case before ns, the Court received the 
petition and made an order thereon; it is 
suggertted that the Court did not consider 
the contents of the petition and merely 
granted the prayer for adjournment in 
accordance therewith, without adverting to 
the question whether the consideration for 
the agreement to give time was or was not 
reasonable. The assumption we are asked 
to make is, in our opinion, unwarrantable; 
it is not sought to be established as well 
founded by evidence of what took place in 
Court on that date. On the other hand, 
the circumstances point to a contrary con¬ 
clusion. The parties admittedly understood 
that the sanction had been granted and have 
uniformly acted on that theory for a aeries 
of years. The reason why the Court did not 
explicitly record its opinion that the con¬ 
sideration for the agreement was reasonable, 
is not far to seek. The consideration was 
so manifestly appropriate that there could be 
no room for controversy as to the propriety 
of the agreement. As was stated in the 


^ Vy. Li. 0 , 1U7. 

14 M. A 629^' 

7 M P* ® (»• »-)604j 

• 44 R. R. 723. 

(4) 9 A. 600 at p. 702; A, W. N. (1867) 254. 
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petition by t.he jttdgruenfe-debtora, the loan 
carried simple interest at 12 per cant, par 
aonam, which was to run up to the date oE 
the actual realisation. The rnortffage decree 
had, evidently by an oversight, omitted to 
provide for payment of interest after the 
expiry of the period of grace. The result 
was that it was to the iuterest of the decree* 
holder to realise his dues forthwith; the 
longer bis money was withheld by the 
judgment-debtors, the greater the loss to 
him; under these circumstaucas, any creditor 
of ordinary prudence would have resolutely 
refused to entertaiu any suggestion for delay. 
The judgment-debtors, therefore, consanted 
that interest should run on the decretal 
amount at the rate mentioned in the bond, 
■which was by no means a high rate. They 
deliberately adopted this course, because 
they were anxious, wisely or unwisely, for 
time and opportunity to pay off the dues of 
the mortgagee and ultimately to save their 
property. The agreement, indeed, was so 
palpably just and reasonable that there 
would be no occasion for protracted dis* 
cussion in Court or a lengthy statement of 
the reasons which induced the Judge to 
accord his sanction thereto. We feel no 
doubt whatever that the agreement was 
sanctioned by the Court under section ii57A, 
because the Court deemed the consideration 
reasonable under all the circumstances of 
the case. The first ground, therefore, fails. 

In support of the second ground, it has 
been argued that the sum due on a mort¬ 
gage decree for sale, is not a judgment-debt* 
within the meaning of section 257A of the 
Code of 1882, and reliance has been placed 
upon the oases of Kedar Nath. v. Kali Churn 

(5), KarlickNath v. Juggernath (6), In re 
Jjloyd, Llyod v. Lloyd (7) and Heath v. 
Pugh (8), affirmed on appeal, Pugh v. 
Meath (9). It has been sagpsted, in sub- 
stance, that the expression ‘judgment-debt* 
is used in its technical .sense familiar to 
English lawyers and does not consequently 
include a decree for sale on a mortgage. 
It is not necessary for our preseat pur- 


(6) 26 O. 703; 2 C. W. N. 353. 
f0) 27 0. 285. 

(7) (1903) 1 Ch. 385 afc p. 398; 72 L. J. Oh. 78; 87 
h, T. 641; 61 W. R. 177; 19 T. L. R. 101. 

(8) (1881)6 Q. B. D 345; SOL. J. Q B. 673. 

(9) (L882) 7 Ap- Oas. 235; 6i L. J. Q- B. 367; ^ L. 
T. 821j 30 V7. R. 663. 


pose to decide the question raised, though 
it may be observed incidentally that a similar 
question arose upon the consfruction of 
section 230 of the Code of 1882, and the 
Legislature has reproduced that section, in 
section 48 of the Code of .1903, so as to 
include within its scope decrees for money 
as also mortgage decrees. The answer to 
the contention of the appellants is that if 
it was not competent to the Court to sanction 
the agreement, no question arises as to 
whether such sanction was or was not in fact 
accorded. The position then is that the 
parties engrafted on the decree a condition, 
and the validity of snch condition has been 
asserted on Ihe one baud and conceded on 
the other in successive execntiou proceedings. 
Under these circnmstances, the case is com¬ 
pletely covered by the decision of Sir 
Richard Conch in Dinonath Sen v. 
Guruchurn Pal (10). No doubt, as pointed 
out in Ran Run/un v. Jowhuruju nah (11), a 
decree must ordinarily be executed as 
originally made and the parties cinnot be 
permitted to make a sabstantial alteration 
therein: Bhoopendro Nath v. Kalee Hrosunno 
(12) and Heira Ldl v. Dhunput Singh (13). 
But where, as here, the parties have acted 
upon the decree as altered for a number of 
years and treated it as valid, the judgment- 
debtors, who have been substantially benefit¬ 
ed thereby, cannot be permitted to take 
exception to its validity. The second ground, 
consequently, fails. 

We are further clearly of opinion that 
the judgment-debtors cannot be permitted 
at this distance of time to repudiate their 
agreement, it is not necessUry, for our 
present purpose, to consider whether the 
doctrine recognised by the Judicial Com¬ 
mittee in the cise of Hungul Pershad Dichit 
V. Qrija Kant{X4i), and applied in the cases of 
Sheik Budan v. Ramchandra (15), Narayana v. 
Oopala Krishna (IQ)tR(i^(^samyN'aik v. Rama^ 

ewami OhettiiX?)^ Hon Hohan v. Dwarka Nath 

(18), Kho'ihal Chandra v. U*iliddi (19) and 

(10) 14 B. L R. 287; 21 R. 310. 

(11) 23 W. R. 129. 

(12* 24 W. R. 205. 

(13) 24 W. R. 282. 

(14 8 0. 51; U 0. L. R. 13; 8 I. A. 123. 

(15) 11 B. 637. 

(16) 23 M. 355; 15 U. L. J. 247. 

(17) 30 M. 255 at p. 263; 2 AI. L. T. 167; 17 M. L. J. 

201 . 

(18) 12 a L. J. 312; 7 lad. Oas. 65. 

(19) 14 0. W. N. 114; 3 lud. Oas- 47. 
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Sreepati Oharan v. Shamaldhone(20), is of any 
assistance to the respondent. Bab sve are plainly 
of opinion that he can rely upon the elementary 
doctrine that parties litigant are not allowed 
to assume inconsistent positions in Court to 
the detriment of their opponents; where 
they have elected to adopt a certain coarse 
of action, they will be conSned to the 
course they have deliberately adopted 
(Bigelow on Estoppel, 5th Edition, pages 
673 and 717). In the case before us, the 
decree-holder, upon faith of the agreement 
of the judgrneut-debtors to give interest, has 
allowed the latter the use of his money; but 
for this agreement, he would have realised 
liis money and invested it in other securities. 
To allow the judgment-debtors now to resile 
from the position they have taken up, 
would be to assist them in the perpetration 
cf a fraud of the gravest character upon the 
decree-holder. If the contention of the 
judgment-debtors were to prevail, the sums 
already paid would have to be credited 
against the sum determined as due on the 
I9th beptember 1903, and practically 
nothing would be now due to the decree- 
holder; in other words, the judgment-debtors 
would be allowed the use of the money of 
the decree-holder for all these years without 
any consideration: the proposition has only 
to be stated to be repudiated as wholly un* 
just and inequitable. 

The result is that the order of the Sub¬ 
ordinate Judge is conOrmed and this appeal 
dismissed with costs. In view of the 
amount in controversy, the nature of the 
objection raised, and the fact that the hear¬ 
ing of the appeal has extended over three 
days, we assess the hearing fee at sixty 
gold mohurs. 


22 . 
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MA.DRAS HIGH COURT. 

Civil Appeal No. 41 op 1909. 

October 16, 1912. 

Present'. —Mr. Justice Sankaran Nair and 

Mr. Justice Napier. 

Sri Patla VENKATA SURYANARA- 

TANA JAGAPATl RAJU BAHADUR 

GARU AMP ANOTHER—PLAINTIFFS- 

Appellants 

Sri Rajah INUGANTI VENKATARAJA 

GOPALA SURYA RAO BAHADUR 

GARU AND OTHERS—DEFENDANTS — 

Respondents. 

Civil Procedure Code CAct XIF of 1882 ), s. 295— 

R^iteable distribution — '^Monei/ decree'*—Mortgage decree 
expressly exempting from personal liability—Collusion 
—Corrii,pt bargain—Right of decree-holder to prove. 

A mortgage-decree for sale of the mortgaged pro¬ 
perty, expressly exempting the defendant from per¬ 
sonal liability, ia not a money decree within the 

meaning of section 295 of the Civil Procedure Code, 
18S2. 

Vaidhinadasamy Ayyar v. Somasundaram Pillai, 28 
M. 473; 15 M. li. J. 126 (F. B.); Kommachi Kather v. 
PrtH-er, 20 M. 107; 7 M.L.J. 66; Abdulla Sahib v. Doctor 
Ooswaa 28 M. 224 and Krishnan v. Venleatapathi 

Chetti, 29 M. 318, distingnished. 

A decree-holder is entitled to prove that a decree, 
obtained by another decree-holder claiming rateable 
distribution, against the judgment-debtor was obtain¬ 
ed in co.lnsion with the latter or as a result of a 
corrupt bargain between the parties. The Court 
will not allow rateable distribution if it is satisfied 
of the collusion or the corrupt bargain. 

Appeal from the decree of the Subordinate 
Judge of Godaveri, in 0. S. No. 63 of 1907. 

Mr. S. Srinivasa Aiyangar ^ for the Appel¬ 
lants, 

Mr. P. d^arayana Murthi^ for the Respond¬ 
ents. 

JUDGMENT.—The question in appeal is 
whether the respondents (defendants Nos, 2 
to S) decree-holders in Original Suit No. 69 
of 1902 are entitled to rateable distribution 
along with the plaintiffs who obtained a 
decree against the same judgment-debtor, the 
Ist defendant in Original Suits Nos. 57 and 
58 of 1904, The plaintijEfs, after having 
obtained the decree, sold the properties of the 
Ist defendant in execution thereof on the 3rd 
August 1906. One-fonrth of the sale-pro¬ 
ceeds was then paid into Court and the 
balance was deposited in Court on the 17th 
August 190f The defendants STos. 2 to 8 
Obtained their decree on the 9fch March 1903 
against the 1st defendant who was the 2nd 
defendant in that suit and also some othep 
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parfcieB. Whotiber it is a money decree or 
not 80 far as the Ist defendant is ooncerned, 
is one of the questions in dispute. Oa the 
13th August 1906, they mode an application 
under section 90 of the Transfer of Property 
Act for a personal decree and on the 17tb of 
the same month they obtained a decree by 
consent, which, undoubteHly, is a personal 
decree against the 1st defendant. On the 
same date, they made an application (Ex* 
faibit G) for rateable distribution. It will be 
observed that this was the same date on 
which the balance of the sale-proceeds was 
paid into Court by the purchaser of tho 
properties in execution of the plaintiff’s dec¬ 
ree in Original Suits Nos. 57 and 58 of 190l(. 
The plaintiffs dispute the right of the res* 
pendents to claim rateable distribution. The 
Subordinate Judge held that under the dec* 
ree in Order Suit No. 69 of 1902, dated the 
9fch March 1903, the respondents were not 
entitled to any rateable distribution as it was 
not a money decree; but he was of opinion 
that the decree which was passed on the 17ch 
August 1906 was not coll -sive and, therefore, 
illegal as contended for by the appellants 
and that the respondents were, therefore, en¬ 
titled to rateable distribution under that 
decree. With reference to another argument 
that was advanced on behalf of the appel¬ 
lants that, as the purchase-money was 
realised on the 17th August and the respond¬ 
ents obtained their consent decree only on the 
same day, it cannot be said that they had 
made an application “before the realization 
of the sale*proceeds” which is necessary to 
entitle them to rateable distribution under 
section 295 of the Civil Procedure Code, the 
Subordinate .Judge held that, as a matter of 
fact, the decree was passed and the applica¬ 
tion was made before the realizition and that, 
therefore, the respondents were not disen¬ 
titled to rateable distribution on that ground. 
In appeal, the same contentions have been 
mainly pressed upon us on behalf of the ap¬ 
pellants. 

It was contended before us that the decree 
passed on the 9fch March 1903 in Original 
Suit No. 69 was not a personal decree. 
That suit was brought by the respondents 
Nos. 2 to 8 against the Ist defendant, Surya 
Bao, who was the 2nd defendant in 
that suit, and also against one Venkatrama 

Rayanim Garu. the Ist defendant therein. 


and his minor sons who were defendants 
Nos. 3 and 4 in that suit, on a mortgage 
bond executed by the Ist defendant therein 
and the father of Surya Rao the present 
Ist defendant. Tlie plaintiff.s prayed for a 
decree directing the defendants Nos. 1 to 4 
to pay the amount due to them int i Court, 
and in default, for the sale of the mortgaged 
property subject to the claims of certain 
prior mortgagees; for payment by the Ist 
defendant therein of the bilaoce due after 
such sale and for the recovery of such 
balance by the sale of the other family pro¬ 
perties of defendants Nos. 1, 3 and 4 and 
the family properties of the 2n i defendant, 
Surya Rao, the present let defendant (See 
Exhibit ILX The decree directed the Isb 
defendant therein to p.sy to the plaintiffs 
the amount claimed above Rs. 90,010 with 
interest thereon within a certain date 
Then after the usual directions for the 
sale of the property in default of payment 
etc., there followed this important direction 
“that the defendants Nos. 2 to 4 be exempted 
from personal liability to the decree and 
that their shares in the mortgage property 
bo answerable.” (Sae Exhibit A). The 
question that was argued at great length 
in this case was whether this was a 
personal decree or not; and both sides relied 
upon the Pall Bench case in Vaidfnnai 
gamy Aiytr v. Somasun'liram Pillti (1). 
lu that case, it was held that “every dec¬ 
ree by virtue of which money is payable 
is to that extent a decree for money.” 
The decree iu the case before the Pull 
Bench contained au order for the sale 
of the mortgaged property and also au 
order for the recovery personally from 
the judgment-debtor what might remain 
undischarged after the sale of the mortgaged 
property. There were similiar directions in 
the other cases decided by this Court re¬ 
ferred therein, viz.^ Kommachi Kather v. 

Pakver (2) and Abdulla Sahib v. Doctor 
Oosman Sahib (3). This is the usual form 
of decree passed in mortgage suits in this 
Presideucy and as all these decrees contain 
a direction for the payment of the money, 
though the mortgaged properties are first 
to be sold and it is only for the undis- 

(1) 23 W. 473 at p. 4i7; 16 M. L. J. 130 (F. B.) 

(2) 30 M. 107} 7 M. L. J. 66. 

C3; 28 M. 234. 
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charged balance that the judgrueat-debtor 
is to be personally liable, such decrees are 
decrees for raoney according to this Full 
Bench decision. In a later case, however, 
Krishnnn v. Venknt •p'ltki Chetti (4), there 
was only a decree for the recovery of the 
money by the sale of the mortgaged property. 
There was no order for payment of money 
nor was there any order that the balance 
may be recovered personally or from the 
other properties of the debtor; and yet it 
was held on the strength of the Fall Bench 
decision that it was a money decree. It 
may be reasonably doubted whether the Fall 
Bench decision goes the length. 

The decree in the case of Rrishnnn v. 

enkatnpathi Chetti (4) may be a decree for 
money according to the Full Bench decision 
to the extent it may be discharged by the 
sale* proceeds of the property sold. As 
for the balance that might be due, if there 
is no decree at all directing the defendant 
to pay the money, there can scarcely be 
said to be a money decree. However, in 
the decree in Original Suit Ho. f 9 passed 
on the 6th March 1903, there is no direc* 
tion that the 2Qd defendant-, Surya Row, 
should pay any money at all. On the other 
hand, his share in the mortgaged property is 
alone declared to be answerable. This 
might make it a personal decree according 
to the decision of Krishn'in v. Veukutapithi 
(Jhetti (4) to the extent of the sale-proceeds 
that may be realized by the mortgaged pro¬ 
perty, but in tliis case it is admitted by 
the respondents in their petition (D) for 
a decree under section 90, Transfer of 
Property Act, that the mortgaged property 
is worthless, that it is encumbered to much 
more than its market-value and that when 
they attempted to get the property sold in 
Court auction there was no bid at all. Mr. 
Srinivasa Aiyangar also relies upon the 

piovisioii in the decree that the 2nd defend¬ 
ant is exempted from personal liability to 
show that it cannot be construed as a 
personal decree. The contention appears to 
be right. There can scarcely be said to be 
a money decree in the face of such a provi¬ 
sion. We confirm the finding of the Sub¬ 
ordinate Judge on this puint. 

The next question is whether the defend- 
antsiespondents Nos. 2 to 8 ar, not 


entitled to rateable distribution under the 
decree as raodifi'^d on the 17th August 1906. 
Various objections are taken to this decree. 
It is, however, necessary to consider only 
one of them. As already pointed out, the 
decree originally pas.sed on the 9th .March 
exempted the defendants Nos 2 to 4 from 
any personal liability. This amounts to a 
decision that they were not liable. Their 
properties, therefore, could not have been 
attached and sold in execution of that decree, 
The matter is res ludicata. See Ahbakke v. 
Krishnayya (6). 

The respondents, however, made an ap¬ 
plication on the IBth August 1906 for a' 
decree to be pass ed under section 90 of the 
Transfer of Property Act. They further alleg¬ 
ed that sums due to certain prior mortgagee 
amounted to seven lahhs of rupees which 
was more than the value of the mortgaged 
property aud prayed for a decree directing 
the decree amount to be recovered from 
the Ist defendant personally and from the 
family properties of defendants Nos. 2 to 4. 
On Ibis application, the following decree 
was passed by consent:—“This Court doth 
order and decree that the plaintiffs do 
recover from the 1st defendant personally 
and from the family of defendants Nos. 1 
and 2 Rs. 85,709-12-6 etc.” It appears that 
the respondenr-’s application for a decree 
under section 90 presented on the 13ch August 
was first posted to the 22ad August for 
hearing (See Exhibit E) and that petitions 
were presented by both parties on the 17th 
consenting to a decree being passed as 
prayed for (Sea Exhibits E and F). It 
is admitted by the defendant, one of the 
decree-holders in Original Suit No. 69, as 
plaintiff’s first witness, that an agreement 
was entered into between himself and 
Surya Rao, the judgment-debtor in that 
suit, that be should consent to such a decree 
being passed against him and if the decree- 
holder were on account of such decrees 
awarded any amount for his share in the 
rateable distribution of assets, he should 
divide it with the judgment-debtor; the 
decree-holder was to take two-thirds, and 
Surya Kao, oce-tbird and it was on this 
understanding that the judgment-debtor 
agreed ro the decree being “converted” into 
a money decree (See the deposition of the 

(5) 33 M, 534; 5 it. L. T. 246; 4 lad. Gas. 1120, 


(4) 29 M. 318, 
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2nd defendant). There was, therefore, un¬ 
doubtedly a corrupt bartrain between the 
parties. The judjrraent.debtor consents to 
a decree being- passed against him for a 
consideration to be received by him consist¬ 
ing of a share of the money which the 
decree-holder would in that event receive 
out of the sale-proceeds to the detriment of 
the present plaintiffs. If the judgment- 
debtor had not consented to that, the 
decree-holder, the 2nd defendant, wonld 
not have realized anything and the plain¬ 
tiffs (appellants) would have realized the 
entire sale proceeds. Thus according to 
the terms of the decree which was passed 
on the 9th March, the plaintiffs therein 
were not afterwards entitled to get a decree 
for money against the judgment debtor in 
that suit; the decree for money subse¬ 
quently passed was, no doubt, one obtained in 
collusion; the plaintiffs (appellants) were 
clearly entitled to prove that it was so ob¬ 
tained as they are prejudiced thereby. 

We hold, accordingly, that the respondents 
were not entitled to claim any rateable dis¬ 
tribution under this deciee and thev are 
directed to pay to the plaintiffs the amount 
received by them Rs. 7,98‘i-14-9 with future 
interest at 6 per cent. 

The appellants are entitled to their costs 

throughont. 


BOMBAY HIGH COURT. 

Second Oivii* Appeal No. 175 of 1911. 

October 1, 1912. 

Present'. — Sir Basil Scott, Kt , Chief Justice, 
and Sir N. G. Ohandavarkar, Kt , Judge. 
VINATAK BALKRISHNA KtJLKARNI 

—Appellant 

versus 

SIT ARAM JANA ROAN PANDIT— 

Respondent. 

Landlord and tenant--Adverse possefsion—Non. 
paymentofrent -KhoH SetHement Act (Bom. I of 
1889 ^ss, 33 (c), 40 la)**—Buies under section 4,0 (a), 

•The sections run as follows:— 

33. The rent payable to the Ichoi by privileged oc¬ 
cupants shall be as follows, namely: 

(c) by anv occupancy-teoaot: In each case ac- 
oordiAg to the terms of the entry m the 
purvey-record inade in respect thereof, and 


rr. I-Sf —Khob —Ocfiiipniiry fenant^Ront — Crop-share 
—<3roiw annual produce how determined—Appraisement 
—Admission of defendant ~Rule S, intra virea. 


for the time being applicable thoroto, under 
tho following rules: 

RuleX. Bveiy such entry shall show whether any 
rent is payable and, if so, whether it is payable as 
(a) an amount fixed: that is to say, a oerlain 
amount, irrespeotlvo of the crop, payable in 
money or kind, or both; or 
(t) a crop-share: that is to say, a fixed propor¬ 
tion of tlio gross annual produce of the 
land, and of tho produce of fraib-troos if 
any). 

40. The Governor in Council miy, by notification 
in the B-imhiy GoL'ermnent (rtzetfe, from time to 
time frame and from time to time rary or rescind, 
rules not inconsistent with the provisions of this Act-— 
(a) for tho iiispoction and appraisement of crops 
when the rent payable to a khot consists of a 
share of the produce of privilege:! occupants’ 
land; 

tTlic rules run as follows: 

1. Whenever the rent payable to the Hot con¬ 
sists of a share of tho produca of the 
tenant’s land, the amount of produce claim- 
ablo by the khot shall ba ascertained by an 
estimate of the probable yield of the crop 
of each field to be made by the khft on an 
inspoctioa of the crop a reasonable time 
before the s.aine is roady for reaping in the 
presence of the tenant, or a member of hi.s 
family appointed by him in writing for that 
purpose, or ids legally appointed agent, and of 
two respectable witnesses, one of whom is 
ablo to read and write, provided that unless 
tho tenant otherwise desires, the khot shall 
inspect and appraise the crops specified 
below on or before the dates entered 
below: 

Ilf. If notwithstanding that the days fixed for 
the inspection and appraisement have been 
notified as aforesaid, the tenant, or a member 
of his family appointed by him in writing for 
that put pose, or bis legally appointed agent, is 
not pre.sent in his field, on the days so 
fixed the khot shall nevertheless proceed to 
inspect and appraise such tenant’s crops and 
shall inform such tenant in writing of the 
appraisement so made within 24 hours of the 
same by sending him n oopy of the f-ntries 
relating to his fields by the khot in tlie 
abhavani pitrak mentioned in the rule im¬ 
mediately following. 

VIII. If tho khot fails to keep an abhavani 
patrak or to inspect or appraise the crop at 
the time and in the manner laid down in 
Rule I or to make an entry or to cause 
tho same to be made therein in the manner 
hereinbefore provided, or to give informa- 
tiou to the tenant in the manner provided 
in Rule Iff, he shall be entitled to recover 
from the tenant such rent only as may ba 
due according to the yield of the crop ad- 
ipitted by the tenant. 
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non-payment of rent by a tenant does not 
make him owner of the land by adrorse possession, 
unless tlie tenant does some act which is inconsistent 
with the owner’s title and thereby turns his posses¬ 
sion, as tenant into possession adverse to that of the 
owner. 

Rule 8 of the rules framed under section 40 (a) of 
the Khoti Settlement Act is intra virex. 

Tlio only rent, which the occupancy-tenant under a 
khof can bo liable to pay, is the rent as prescribed 
by section 8:1 (c), that is, a crop-share by way of a 
fixed proiiortion of the jfross annual produce of tlie 
land and of the produce of the fruit trees, if any. 

Tiio crop may bo appraised according to the pro¬ 
visions of the rules framed under section 40 (a). 

If the provisions of die rules are not observed, then 
the apin-aisenieiit ailmitted by the tenant himself 
is to be taken as determiniug the gross annual pro¬ 
duce. 

Apart from the provisions of the rules and the 
admission of tlie tenant, it is nob open to the Court to 
estimate tlie amount of rent ou an equitable basis 
from otlier materials. 

Second appeal from the decision of the 
Assistant Judge of Ratnagiri, in Appeal No. 
lOo of 1^10, varying the decree passed by 
the Hist class Subordinate Judge at 
Ratnagiri, in Civil Suit No. 181 of 1908. 

The following interlocutory order was 
first passed by Scott, C. J and Heaton J. 

ORDER.—It has been suggested in this 
case on behalf of the appellant, who is an 
occjpancy-tenant of a khoti land, that he 
has set up a title by adverse possession 
and is not liable on that account to pay 
any rent to the khot, bat we think that 
the Subordinate Judge took the right view 
of the position when he said: ''Mere non- 
paymeni of rent by a tenant does not make 
him owner of the land by adverse possession, 
unless the tenant does some act which is 
inconsistent with the owner’s title and thereby 
tarns his possession as tenant into posses¬ 
sion adverse to that of the owner. Such 
an act, if done for more than twelve years 
before suit, only can confer a title on the 
tenant adverse to that of the owner. 
There is no such contention, nor any such 
evidence in the case before me.” 

The only other question which remains 
is as to the amount of rent which is pay¬ 
able by the defendant to the plaintiff. 

The rules under the Khoti Settlement 
Act provide for the manner in which 
Abhavni-patraks shall be made up recording 
the appraisement of the crop between the 
khot and his tenant. 

The learned Judge of the lower Appellate 
Court states that the plaintiff put in 


Abhavnis to show the estimate of the crop 
for the years in suit; but, he does not think 
that those documents are reliable, and he, 
therefore, forms an estimate of the crop 
without reference to the provisions of the 
rules. This the appellant contends, is un¬ 
warranted and be insists that if the Abhavni- 
record is not reliable, the tenant can only 
be made liable for rent upon the basis of a 
crop valuation admitted by him under rule 8 
of the Khoti Settlement Rules. 

In the present case, we have no evidence 
of any crop-valuation admitted by the 
tenant, and even if we had such crop, 
valuation, there is the farther difficulty 
that the plaintiff contends that the rule 
which provides that in certain cases the 
rent shall be assessed upon the crop vala- 
tion admitted by the tenant only, is ultr.i 
tires. 

We, therefore, frame the following issues 
for determination by the lower Court:— 

(1^ Have the Abhavni-patraks been pre¬ 
pared in accordance with the provisions 
of the rules under the Khoti Settlement 
Act? 

(2) If they have not been so prepared, 
or, if any other of the conditions men¬ 
tioned in rule 8 arise, has any yield of 
crop been admitted by the tenant, and if 
so, what, rent is due according to such ad¬ 
mission? 

(3) If there is evidence of any such ad¬ 
mission, is the rule 8 ultra vires or within 
the powers of Govern meat under section 40 
of the Khoti Settlement Act? 

Farther evidence may be taken as to 
the admissions, if any, of the tenants, but not 
as to the manner of appraisement and pre¬ 
paration of the Abhavni-patraks. 

Findings to be returned in three months. 

The findings returned on those issues were 
in the negative on the first two issues. No 
finding was recorded on the third issue, as 
the second was found in the negative. 

Mr. D. A. Khare^ for the Appellant. 

Mr, N. V. Ookhile, for the Respondent, 

JtJDGMSNr.—The only question in this 
appeal, now that the issues on remand have 
been decided, is whether the khot can 
reover from the occupancy-tenant on the 
basis of a judicial estimate of the amount 
of rent payable. This depends upon wbeeber 
the Court is precluded from arriving at what 
it considers the reasonable amount of rent 
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by the provisioas of rale 8 of the Ralee 
framed under section 40 (a) of the Kboti 
Settlement Act. 

Now the only rent whioh, acoording’ to 
Statute, the oooupancy*tanant oau be liable to 
pay, is the rent as presoribed by section 83 (c), 
whioh for the purpose of this suit may be 
taken to be a orop'Shara, that is to say, 
a fixed proportion of the g:ro3s annual 
produce of the land and of the produce of 
fruit'trees, if any. Hosv then is the gross 
annual produce of the land to be ascertained? 
That is provided for by section 40, which 
says that “the Givernor in Conacil, may 
by notification,..from time to time, frame... 
rales not inconsistent with the....4.ct.,.for 
the inspection and appraisement of crops 
when the rent payable to a Miot consists of 
a share of the produce of a privileged occu¬ 
pant's land." 

Now rule 8 of the Bales under section 40 
(o) of the Khoti Settlement Act, referring 
to the provisions of previous Rules says, that 
‘if the khot fails to keep an Abiavnl-patrak 
or to inspect or appraise the crop in the 
manner laid down Jin rale 1 or to make 
an entry or to causa the same to be 
made therein in the manner herein 
before proviled. or to give information 
to the tenant in the manner provided in rule 3, 
he shall be entitled to recover from the 
tenant such rant only as may be due accord¬ 
ing to the yield of the crop admitted by the 
tenant," that is to say, the rule provides for 
the two methods of appraisement of the 
crop:—The crop may be appraised according 
to the provisioQS of the rules. Bat if the 
provisions of the rules for appraisemeut are 
not observed, then there Is one other appraise¬ 
ment which the khot can have regard to for 
the purpose of determiaiug the gross annual 
produce and that is the appraisement made 
by the tenant himself. In that view of the 
case, it appears to ns that the rale is intra 
vires and that the gross annual prodaca has 
not been settled according to either mode 
prescribed by rale 8. The lower Court was 
wrong in trying to settle the qaeation upon 
other materials. 

We, therafire, reverse the decree and dis¬ 
miss the suit with costs throughout. 


f>45 


MADRAS HIGH COURT. 

RsaffLAR Civil Appeal No. 5 09 1912. 

November 1, 1912. 

Present’.^Siv Ralph Benson, Xt.. Judge, aad 
Mr. Justice Sundara Aiyar. 

NARATANA RAO and orsERS — 

Appellants 

versus 

The president op the CORPORATION 
09 MADRAS—Respondent. 

Madras CUij Municipal Act \ll[ of I9Di), s. 172, 
meaning of^'‘3hall ordinarily be resident in" — Direc- 
tion not imperative, 

Section 172 of tbe Madras City Municipal Act docs 
not requiro that one of the Commissioners, hearing an 
application for revision of assessment, should always 
beono who is resident in or roprosentati^e of the divi¬ 
sion ill which tho aoplicaiit resides or carries ou. 
basiness or in which the property assessed is situate. 
The meaning of the section is that ordinarily one of 
the Commissioners hearing the application should be 
resident in or representative of the division. 

Cases stated under section 176 of the 
Midras City Municipal Act lU of 190t, by 
the Chief Presidency Migistrata and the 
fourth Presidency Magistrate in House Tax 
Aopeals in Civil Casa? N )3. 4063, 4051, 
4570 to 4573, 5441 and 5442 of 1912. 

Mr P. Doraisimi Aiyangar^ for the Res¬ 
pondent. 

JUDGMENT.—Although the language 
of seotioQ 172 of Act III 1904 is uot al¬ 
together free from ambiguity, we are of 
opinion that the section dies not require 
that cue of tbe Commissioners hearing an 
application for revision of assessment should 
always be one who is resident in or re¬ 
presentative of the division in which the 
applic^at resides or carries on business or in 
whioh the property assessed is situated. Ths 
meaning of the section, we think, is that 
ordinarily one of the Commissioners hearing 
the application should be resident in or 
representative of the division. The lan¬ 
guage of the corresponding section in the Acts 

of 1817, 1878, 1884, and 1892 shows that 
this was the iatention of the Statute- No 
change was intended to bs iatroduoed by 
the change of language in the Act of 
1904. 


Decree reverse^. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 164 op 1912. 

October 1, 1912. 

Present'. —Mr. Justice Batcbelor aud 
Mr. Justice llao. 

BAT FATMA— Appellant 

versus 

ALT MAHOMED AlYAB— Respondent. 

Contract Act (IX of \S'i2)y s. 2Z — Void contract — 
Public polictj—Husband and \ci(c—Agreement for 
future separation—ZIuhammadan parties—English 
Law. 

The I’ulo of Lau'that an agreement whicU 

provides for, and, therefore, encourages future seoa- 
ration between the spouses, is void as being against 
public policy, applies to Muhammadans. The fac^t that 
Muhammadan Law allows polygamy does not make 
the rule inapplicable. It is as much the policy of the 
Muhammadan Law as of the English Law, that people 
who are married shoulil live together and not apart. 

Consequently, an agreement made between a 
Muhammadan husband and his wife, providing for a 
certain maintenance to be given to the wife”iu the 
event of a fnture separation between them, is void as 
being opposed to public policy under section 23 of the 
Contract Act. 

Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal No. 
194 of 1911, conBrmiDg that passed by the 
Additional Joint Subordinate Judge at 
Ahmedabad, in Civil Suit No. 878 of 1910, 

Mr. L. A. Skaht for the Appellant. 

Mr. T, R. Desai, for the Respondent. 

JUDGMENT. 

Batcbelor, J.—We have before us in this 
appeal an agreement made between a Muham¬ 
madan husband and his wife, providing for 
a certain maintenance to be given to the 
wife in the event of a future separation 
between them. There can be no doubt that 
that is the effect of the agreement, and that 
it contemplates not a present but a prospec¬ 
tive separation. In fact, the separation did 
not take place until the lapse of some 
weeks after the execution of the agree¬ 
ment. 

The question is whether that agreement 
is good in law or is void as being opposed 
to public policy under section 23 of the 
Contract Act. This question, arising also 
between Muhammadans, was considered by 
me in Meheruily v. Sakerkhanoobai (1), where, 
to the best of my ability, I have explained 
the reasons which led me to hold that such 
an agreement, which would admittedly be 


bad in English Liw, isbad also as between 
Muhammadan spouses. My learned brother 
informs me that he is in agreement with the 
decision in Meherally's case (1) and it is 
unnecessary, therefore, to repeat the reasons 
which were there adduced. 

Upon further consideration, I remain of 
the same opinion, and I think it necessary 
to notice only the one additional argument 
which Mr. Shah brought forward in 
support of the wife’s case. That argument 
is that the rule as to the public policy which 
obtains in England in regard to such agree¬ 
ments cannot properly be applied to similar 
agreements executed among people to whom 
polygamy is by their law allowed. It appears 
to me, however, that on analysis this 
argument cannot be sustained. The utmost 
extent to which, I think, it goes is that 
whereas as a result of a separation between 
English spouses, there are two people married 
yet living separate, among Muhammadans, 
owing to the husband’s power of marrying 
another wife, you would have in similar 
circumstances only one of the sponses, 
namely the wife, married yet living separate, 
lb appears to me that this reduction in the 
extent of the evil which the rale of law 
aims at suppressing ought not to afiPeeb the 
general result. It ig, as I understand it, 
as much the policy of the Muhammadan Law 
as of the English Law, that people who are 
married should live together and nob apart 
and if that is so, it seems to me that there 
should be no diffi 'ulty in applying to 
Muhammadans the English rule that any 
agreement such as this, which provides for, 
and, therefore, encourages, future separation 
between the spouses, must be pronounced 
void as being against public policy. 

For these reasons, I think that the appeal 
fails aud must be dismissed with costs, 

Rao, J.^I agree. 

Appeal dismissed. 


(1) 7 Bom. L. R, 602. 
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MADRAS HIGH COURT. 

Sboo-su Civa Appbau Ho. t425 o? 1912. 

November 13. 1912. 

Present:—Sir Arnold Wftibe, Kr., Chief 

Jupfcioe, and Mr. Justice Sankaran Nair. 

RAMAECRISHNA MALLAY—Plmndff — 

Appellant 

versus 

BABURAYA alits YSNKATESHA 

HGGADE and orasRs—DiPSNOANTs_ 

Respondbnis. 

L'lndlord and fenanf—Lease prior to 1882 —Fj»*. 
feiturejor non-payment of rent—Relief tigain>if Jorfei. 
tnre £a>irf?or(i w act—Lease not providing for 2)eriodof 
gi'cice—Loss of improvements—Equitable relief—Plea of 
jmijment not proved. 

In the case of a lease ina'Ie prior to the coinin'^ 
into operation of the Transfer of Property Act, an 
act on tlib part of the landlord, showing that he elects 
to take advantage of the forfoiciire, is not a condition 
precedent to his right to sue for ejectment. 

The question whether a tenant is entitled to relief 
against forfeiture for non-payment of rent must 
depend on the facts of the particular case. 

Where no period of grace for payment of arrears 
of rent is provided and the lessee has agreed to de¬ 
liver back the property, without demanding the value 
of his improvemenbs, the lessee is entitled to relief 
against forfeiture for non-payment of rent. 

The fact that tlie tenant sets up a plea of pavmout 
which he fails to prove, does not necessarily disen¬ 
title him to equitable relief. 

Second appeal from the decree of the 
Temporary Subordinate Judge of S)ufch 
Oanara, in Appeal fcuifc Z^o. 37G of 1903, 
presented against that of the District Munsif 
of Karkal, in Original Suit No. 141 of 1903. 

The case first came on before their 
Lordships, the Chief Justice, and Mr. Justice 

Ayling on the llfch April 1911, who made the 
following 

ORDER.—We agree with the Courts below 
that on the true construction of the leise 
(Exhibit A), the sub-lease by the first 
defendants father did not work a for* 
foiture. The lower Appellate Court in 
bolding that, assuming there was a forfeiture 
by reason of non payment of rent, it could 
not be euforced as the plaintiff had not doue 
any act to show he intended to avail himsulf 
of the forfeiture, would seem to have followed 
the decision of this G)urtiQ Venkitaram'in'i 
Bhaiia v. Oundu Raya (1). In that case, how¬ 
ever, it was nob bronght to the notice of the 
Court that the lease in question was prior to 
the coming into operattou of the Transfer of 
Pcoperty Act. The lease, in the present 


case, was made in 1871 before the Transfer 
of Property Act came into operation and 
this baing so, according to the decision in 
Paimanobaya v. Ranga (2), an act on the 
part of the landlord showing that he elects 
to take advantage of the forfeiture is not 
a condition precedent to his right to sue in 
ejectment. There is no finding by the lower 
Appellate Court as to whether, on the con- 
sbruclion of the lease, non-payment of rent 
operated as a forfeiture. We accordingly 
send back the case to the lower Appellate 
Court for a finding on this question and also, 
if the Court holds there has been a forfeiture 
by reason of the non-payment of rent, for 
a finding as bo the terms, if any, on which 
the defendant is entitled to be relieved 
against the forfeiture. The findings should 
be submitted withiu one month after the 
re-opening of the Sub-Court, and seven days 
will bs allowed for filing objections. 

In compliance with the order contained in 
the above judgment, the Subordinate Judge 
of South Caoara submitted the following 

FINDING.—The two issues on which 
this Court has been directed to submit its 
findings are (1) Whether on the construction 
of the lease, non-payment of rent operated 
as a forfeiture? (2) If there has been a 
forfeiture by reason of the non-payment of 
rent, whether the defendant is entitled to 
be relieved against it on any and what 
terms? The stipulation in question in the suit 
lease A is to this effect;— I have no cause 

whatever either. or 

to keep the rent in arrears. In case any 
small portion of the aforesaid rent is kept 

in arrears or in case.[ shall deliver 

back the said land etc., and all to you 
without demaadiag from you the value of 
the improvements made by me.” As 
observed in Subbaraya Kamti v. Krishna 
Kamti (3), from the circumstance that the 
stipulation in question is that, if any portion 
of the rent should fall into arrears, the pro¬ 
perty should be surrendered with all right 
to improvements, i. e., without claiming the 
value of improvements, it might be reason¬ 
ably inferred that such provision was made 
in order that it might operate as a fear in the 
mind of the lessee thaci the rent should be 

(2) 34 M. 161; (1910'I M. W. N.4S2j 20 M. L./, 

030; 6 Ind. Gas. 447; 8 M. U. T. llO. 

(3) 6 U. 169. 


(1) 31 U. 403; 4 M. L. T. 221. 
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regularly paid and the parties did not 
seriously intend that it should be acted upon. 
In a word, this stipulation was inserted in 
terrorem [see also Kottal Uppi v. Edivilath 
Thatham Namhudri (4) j, 

2. Further, there is this important fact 
that the lease does not provide for any period 
of grace in respect of the payment of arrears 
of rent. U has been settled beyond any 
doubt or controversy that, when such is the 
case, the forfeiture arising from non-payment 
of rent will be one that can be relieved 
against; vide Mahalakshmi Amma v. Lakshmi 

(5) , Naraiana Naicka v. Vasudeva Bfiatta 

(6) , Narayana Kamti v. Handu Shetty (7-1 and 
Adiraya Shetty v. Billa Tyampu (S). Having 
regard to the intention of the parties, which 
can be gathered and reasonably inferred 
from the insertion of such stipulation as the 
one in question, and also to the ciroumstanca 
that the lease provides for no period of grace, 
T should hold that the forfeiture under 
consideration is one that can ba relieved 
against The defendants are entitled to have 
such equitable relief granted to them. 

3. Before the defendants can claim such 
equity, they must be prepared to do equity. 
It will be incumbent upon them to pay np 
the arrears of rent due by them. The 2ud 
defendant pleaded discharge. The 2nd issue 
in the case was “whether the payments of 
rent and thirv'i pleaded are true.” There 
was no evidence to prove that issue and it 
was found in the negative. The rent claim- 
ed by the plaintiff is due to him The 
defendants not only failed to tender it in 
Court but also set up a false plea of dis¬ 
charge. The plaintiff will be entitled to 
get the arrears of rent due to him and that 
with interest. Having regard to the fact 
that there was no tender on the part of the 
defendant even after the suit was brought — 
but he, on the other hand, falsely pleaded 
payment, it will not be unreasonable or 
inequitable to allow plaintiff interest at the 
rate of 12 per cent, per annum. Plaintiff 
will also be entitled to get his full costs of 
the suit, including the costs on the claim for 

(4) 6 M. H. C. R. 2.58. 

(o; 21 K. L. J. 960j (1911) 2 M. V/. N. 335; 12 Ind. 
Cas. 456. 

(6) 28 M. 3S9; 15 SI. h. J. 20S. 

^7) 15 M. L. J. 210. 

(8) 20 M. L. J. 944; 8 U. L. T. 103. (1910) 1 M W 
N. 419, 6 Ind. Cas. 438. • 


recovery of posse.ssion of the suit property, 
vide SuhhdTCiy'i Kamti v. Ktihhna Kamti (3). 

4. For paying np the plaintiff the arrears 
of rent claimed by him with interest thereon 
at 12 per cent, per annum from the date on 
which the reot fell due np to the date of 
payment and also full costs, some reasonable 
time will have to be allowed to the defend¬ 
ants. Under the circamstances, I am of 
opinion that it will be 8aBB.cieat if three weeks* 
time from the date of disposal of this second 
appeal in the High Ooart is allowed to them. 
There will be no loss or inconvenience to the 
plaintiff as he gets interest at the aforesaid 
rate up to the date of payment. If the 
defendants, with a view to avoid the burden 
of paying interest, wish to pay up the amount 
earlier, they will be at liberty to pay it to the 
plaintiff through Court. 

5. For the reasons set forth above, I find 
on these two issues that if the defendant 
should pay up what is mentioned supra 
within the time speciBed therein, they would 
be entitled to have the forfeiture in question 
relieved against. 

The case came on before the Bench con¬ 
stituted as above. 

Mr. B. Narasimha Row for Mr. K» Rama^ 
nath Shenai^ for the Appellant. 

Messrs. K. P. I^adka»z Row and K. P. 
Lakshmina RoWy for the Respondents. 

JUDCME^^T.—The question whether a 
tenant is entitled to relief against forfeiture 
for non-payment of rent must depend on the 
facts of the particular case. Here we think, 
on the authority of the decision iu Subbar tya 
Kamti V. Krishna Kamti (3), following Kott'tl 
Tfppi V. Edivalath Thathin Nambudiri (4), 
the tenant is entitled to relief. The cases 
relied on by the plaintiff (the landlord) are 
distinguishable. In Narayana Kamti v. Bandu 
Shetty (7), a long period was allowed, some 
eight months, after default, before the for¬ 
feiture was to take effect and, apparently, 
there was no stipulation that the tenant 
should, on default, lose the value of his 
improvements. In M.ahdakshmi Amma v. 
Lakshmi (5), a period of grace was also 
allowed. There was, no doubt, a stipulation 
in that case that the tenant, on default, 
should lose the value of his improvements bat 
the effect of this stipaUtion is not discussed 
in the judgment. 

We do not think the fact that the tenaut 
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seU up a plea of payiueufc whio'a he fails to 
prove, neoessarily, ia itself, diseatttles him to 
equitable relief. 

We accept the fiodiasr and modify the 
decree of the lower Appellate Court in 
aooordanoe with the finding. The plaintiff is 
entitled to his costa throughout. 

In default of payment of rent and interest 
within the time allowed, |tbe plaintiff ma 3 ' 
recover possession. 

Decree modified^ 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 14B of 1912. 

October 1, 1912. 

Tresent', —Mr. Justice Batchelor and 
Mr. Justice Rao. 

BIRA—Appellant 
versus 

HAN3JI PEMA— Respondent. 

Hindu Laio—M.aniaije—\Jiiapp>‘ovcil fovui —Aaui-K 
]).,%rriaqe —Brahma marriage —Kolis—Afarn'a«/c of 
divorced woman loUhout receipt of lyecunianj bcnc- 
Jit. 

Among Kolie, re-marriage of a divorced woman is 
valid and is not regarded with any social censure or 
disapproval. 

The marriage of a divorced Koli woman cannot be 
regarded as marriage in an unapproved form when 
the father by whom the woman is given away receives 
no pecuniary benefit from the marriage. 

The distinctive mark of the a$ura form of marriage 
is the payment of money for the bride, and the ab¬ 
sence of such payment of a bride-price is a distinctive 
mark of the approved form. 

Second appeal from the decisioa of the 
Joint first class Subordinate Judge at 
Surat, in Appeal No. 87 of 1911, reversing 
that passed by the second class Suhordiaate 
Judge at Surat, in. Civil Suit No. 174 of 
1909. 

Mr. B. B. Desat, for the Appellant. 

Mr. L, A. Shalt, for the Respondent. 

JUDGMENT.—The appellant before us was 
the original plaintiff who sued for a declara- 
fciin of her right as the heir of her step-sister 
Ratan. The parties are Kolis by caste. 
Ratao was the daughter of one Hiria by 
Hiria’s wife, Rarali. The plaintiff is the 
daughter of Hiria by another wife.^ It 
appears that Ratan had been three^ times 
married before salt, and had been divorced 
from her former husbands. The second 


defendant was her fonrth husband to whom 
she was married in 1907. Shortly after that, 
Hiria died and about a week later Ramli died. 
Their property went in part to Ratan and in 
part to the present plaintiff. On the 23rd 
October 1908, Bai Eaten died. The first 
defendant took possession of her property 
claiming as heir and also under a Will. The 
second defendant also claimed as heir and 
under another Will. 

In the trial Conrf, the decision went in 
favour of the plaintiff, who was held to be the 
preferential heir to Ratan's stridhan property, 
the Court bolding that Ratan’s marriage with 
the second defendant was in the asura, that 
is, an unapproved form. It followed that the 
preferential heir was the step-sister and not 
the husband or the cousin. 

The husband alone appealed to the Dis¬ 
trict Court, and there he has succeeded, be¬ 
cause in the District Coart’s opinion, his 
marriage with Ratan was not in the asura 
form and was not in any unapproved form. 

The only question involved in the appeal 
is whether in the circumstancss of the case, 
the marriage of the second defendant with 
Ratan is to be considered as a marriage 
in an approved or in an unapproved 
form. The parties, as we have said, are 
Kolis. Now it seems to us that we 
start with this proposition that so far 
as regards the present case at least, there are 
admittedly but two valid forms of marriage 
now subsisting, whereof the one is the 
brahma or the approved, and the other is the 
asura or the unapproved form. It is 
admitted by Mr. Desai that nothing can 
be urged against the validity of the second 
defendant’s marriage with Ratan. That 
being so, it appears to us to follow that 
if the marriage is to be held to be un¬ 
approved, it can only be so held if it is 
regarded as a marriage in the asura form. 
On the evidence, however, wears satisfied 
that it cannot be so regarded. 

The essence of the asura form, as we 
understand it, is that a bride-price should 
be paid to the father or other relative who 
gives away the bride in consideration for the 
marriage. That is disapproved because it 
runs counter to the text of Manu where it 
is said; “Let no father, who knows the 
law, receive a gratuity, however small, for 
giving his daughter in marriage since the 
man who, through avarice, takes a gratuity 
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for that purpose is a seller of his offspring.” 
The meaning of this text has been further 
expounded by Sir Narayan Ohandavarkar 
in Chunihil v. Surajr.im (1), where the 
learned Judge says; “What distinguishes 
the one form from the other is that, in a 
brahma marriage it is a gift of the 
girl pure and simple; in the naura, it 
is the sale of the bride for pecuniary con* 
sideration.” B’urther authority it is not 
necessary for us to invoke, but reference may 
be made to the decision of the Madras High 
Court in S, Auflnkasavulii Chetty v. S, Rama- 
7ihjam Chetty (2), where the learned Chief 
Justice and Mr. Justice Sankaran Nair took 
the same view upon this topic. It is there 
saiil that the di.stincHve mark of the asura 
form is the payment of money for the 
bride, and the absence of such payment of a 
bride*pnce is a distinctive mark of the 
approved foim. 


If then that is the rneaning of the on'Ufa 
form of marriage, it is plain upon th( 
findings which have been recorded, that the 
re-marriage of the second defendant witl: 
Ratan is outside this form, for the learned 
Judge of the lower Appellate Court Hods 
that the father by whom the bride was 
given away received no pecuniary benefil 
from the marriage. In these circumstances 
and upon this finding of fact, we are ol 
opinion, that the re-marriage falls outside 
that, definition of the asura form which U 
to be collected from the judgment of Sit 

Narayan Chandavarkar and the other author!, 
ties referred to. 

But then it was said by Mr. Dasai that 
even although he might not be sucoessfal 

marriage within the 
strict definition of the asura form, yet 

ought to be held to be unapproved in 
general way, because the sense and spir 
of the Hindu Law regarded such a re-marr 
age of a female with disapproval. Th 
first answer to this argument seems to c 
to be supplied by the admission that, so fa 
at least as this case is concerned, the asur 
form 13 the only surviving unapproved forr 
ot a valid marriage; and, that being so • 
the re-marriage is not in the forrr 

it 18 not unapproved. Moreover, the learne 


(1) 33 U. 433 at p. 433; 11 Bom. L. R. 708; 3 In 

(2) 32 M, 512; 6 U. L. T. 183; Sind, Cas, 541. 


Pleader was fain to admit that he was un¬ 
able to call our attention to any ezpres.s 
text quotable as authority for his proposition 
that the re-marriage should be considered 
vaguely or generally unapproved. He urged, 
however, that the nuptial texts were in 
terms restricted to the marriage of a hanya 
or virgin, and that, therefore, the marriage 
of this woman Ratan was outside those 
texts. That, no doubt, is so, bub it does not 
appear to us to follow that beciuse such a 
marriage falls outside the particular texts 
dealing with the particular subject of the 
marriage of a kanya^ therefore, the marriage 
must be held, whatever may be the facts 
of the case, to have been performed iu an 
unapproved form It is, we think, im¬ 
portant to observe that the division between 
the approved and the unapproved forms of 
marriage contains in it nothing that is 
technical or fanciful or arbitrary. It is a 
division which is based on the reason and 
justice of the thing; and the forms that in. 
curred the ritual disapproval were disap¬ 
proved for valid reasons, which rightly fixed 
a stigma upon such imperfect anions. If 
that is so, then it is our duty to-day to see 
whether any such stigma should now be’ 
placed upon such a marriage as the one- 
now before us, regard being had to the 
ordinary presumption in favour of the 
approved form in the case of a valid 
marriage celebrated with due ceremonies. 
As we have said, there is no ditect authority 
for the appellant’s cuntention; nor is there 
any text which formally decides that such a 
marriage must be held to be in the unap¬ 
proved form. Admittedly, re-marriage bet¬ 
ween parties of the Koli caste is valid, and 
there is nothing before us to suggest that the 
people of that caste regard it with any social 
censure or disapproval. This seems to us to 
be a capital consideratina when we are ad¬ 
ministering a system of jurisprudence where 
established custom plays such an important 
part Q.B it doGS io Hinda L iw. 

Mr. Desai’s argument, as we understand it; 
practically amounts to an invitation to us 
to-day to add one more instance of the 
unapproved form to the categories which 
already exist. Jq the absence of any authori¬ 
ty for so doing, we cannot accede to this 
argument, but must pronounce that the 
marriage, of the validity of which there is no 
dispute, which is shown not to fall within 
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the deBuition of asura, aod which was 
celebrated with all the forms and rites 
peculiar to the brahma type, was celebrated 
in an approved form. 

We mast, therefore, confirm the decree of 
the Coart below and dismiss this appeal with 
costs. 

Appeal dismisaed: Decree conjirmei. 


LOWER BURMA. CHEEP COURT. 
Cmii Rsvjsjo.y Petition No. 69 of 1911. 

Jane 14. 1912. 

Present: —Mr. .Jastice Parlett. 

A. S. P. L. S. SOMASUNDARAM 
CHETTY AND ANOTHsa— Plaintiffs 

—Petitioner 
versus 

P. L. V. R. M. LAKSHMAN CHETTr— 

Respondent. 

negotiable Imtmntents Act (XXr/o/lSSl), 35, 37, 
ZS^Endorser, liability of. 

An endorser is liable to every subsequent holder in 
case of dishonour by the drawer, provided lie has 
x'eceived due notice of his dishonour, unless la) there 
is a contract to the ootrary or (ij he e-Npressly 
excludes or limits his liability in the indorsement 
itself. 

He is liable as a surety for the maker, but lie is 
also, in the absence of a coutract to the uoutrary, 
liable as principal to his endorsee. A holder havinjii: 
duly presented the iustruineut aud given notice of 
dishonour is not bound to sue tha drawer before he 
sues his immediate indorser; he has a right at once 
to sue the indorser without imploadiug the drawer in 
the same suit. 

Qopal Das v. Seetaram, 3 Agra 26S, relied upon. 

JUDCMENr.— Ttie firm of A. S. P. h. S, 

saed the makers of a promissory note to¬ 
gether with their indorser, the respondent. 
The note was in favour of the P. L. V. R. M. 
firm and was indorsed by their agent-respond- 
enb and delivered to plaintiff. The indorse* 
meot is ia full and rnns:— Principal and 
interest dae on this should be paid to A. S. 
P. L. S. Kadirasen Ohebty, signed P. L. V 
R. M. Lakshman and P. L, Y. R. M.*s 
attorney, Vyravaa Pillay.*’ 

Plaintiff made demand from the maker of 
the note, who failed to pay, and then applied 
to the respondent, who asked him to make 
farther demands and said if they were aasac> 
oeasfal, he wonld pay: the further demands 
were aasaccessfal. 

Respondent pleaded that the note was 
indorsed aad handed to plaintifi in fall 


satisfaction of a debt and that he was not 
liable to pay it. Under the circumstances, 
this was no defence. The Township Oonrt, 
however, framed an issue as to whether 
respondent promised to pay if the makers of 
the note failed to do so, laid the burden on 
plaintitF, and holding that he has failed to 
prove the agreement, dismissed the suit as 
against respondent. This was confirmed on 
appeal. Plaintiff has now applied for 
revision. Sections 35, 37 and 38 of the 
Negotiable Instruments Act are quite plain 
as to the liabilities of indor.sers. The 
indorser is liable to every subsequent holder 
in case of dishonour by the drawer, provided 
he has received due notice of his dishonour, 
unless (u) there i.s a contract to the con¬ 
trary or (5) be expressly excludes or limits 
his liability in the iudorsement itself. 

He is liable as a surety for the maker, 
but he is, also, in the absence of a contract 
to the contrary, liable as principal to his 
indorsee. He is liable in defanlt of payment 
by the drawer to be sued immediately by 
the holder. This liability id not affected by 
the fact that the holder does not implead 
the drawer in the same suit, for “a holder 
having duly presented the instrument and 
given notice of dishonour, is nob bound 
to sue the drawers before he snes his 
immediate indorser; he has a right at once 
to sue the indorsfer.” QopA Dciss v. Seeta¬ 
ram (1). 

In the present case, there was failure to 
pay on the part of the drawers and notice 
of dishonour to the indorser. He can only 
escape liability if his indorsement excludes 
or limits it, which is not the case; or if he 
can prove that there was a contraot exclud¬ 
ing or limiting it either under section 35 or 
section 38 and this he made no attempt to 
do. He was, therefore, liable by law and 
plaintiff was entitled to a decree against him. 
The decree will be amended aoooidingly 
with costs against the respondent in all 
Courts, Advocate’s fees in this Coart, two 
gold mohure. 

Decree amended, 

(1) 3 Agra 268. 
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SPECIAL OFFICER, SALSETTfi BtTILDING SITES V. DOSABHAI. 


BOMBAY HIGH COURT. 

Cl7(L APt»LlC4TfON No 44^ OF 1912. 

October 4, 1912. 

Present: —Mr. Jasbice Batchelor and 
Mr. Justice Heaton. 

The special OFFICER, Salhette 
Builoing Sites—Applicant 

versus 

DOSABHAI BEZONJI MOTIVALA, 

—Opponent. 

Privu Council Apf>eal—High Gonvt's decision in Land 
Ac-iaii^i(ion nise^Lcfters Patent {Bombai/), cl. 39 — 
I'inul jiidyment or order—Lani Acnitisition Act (I of 
1891‘.s.o I. 

No appeal lies to the Priv^y Council from a decii$ion 

ofthe Hi-'h Court under section 51 of the Land Ac¬ 
quisition Act, although the value of the property in¬ 
volved in tlic case exceeds Rs. 10.000 and a sub¬ 
stantial point of law is involved in the judgment. 

The Land Acquisition Act is a special statute eu- 
acted to deal with a certain 8i)ccial class of cases 
iiu<l the orders made theroundor are outside the 
ordinary course of the Civil Court’s jurisdiction. 

itself gives no right of appeal to the 
\ nvy Council, no such right exists. 

made in a lapid acquisition ease by the 
High Court is not a docroo within the ordinary‘juris- 
diction to which the Civil Procedure Code refers, 
^or IS It a hmil judgment or order within t.he mean¬ 
ing of section 39 of the Letters Patent. 

Mr. Jardlne, Acting Advocate-General, with 
him Mr. R. ]V, Lesai^ for the Applicant. 

, with him Messrs Smetham 

.y Oo., tor the Opponent. 

JUDGMENT. 

BATcaEtOB, J._This is an application for 
leave to appeal to the Privy Conucil in the 
matter of an award made by this Court on 
appeal from the Court of the District Judge 
Xhe proeeediugs were taken under the Land 
Acquisition Act (I of 1894), and the question 
raised was as to the value of certain land 
acquired under that Statute by the Govern¬ 
ment. It is admitted that the value of the 

application exceeds 
Ks 10,000, and it is also admitted that a 
substantial point of law is involved in this 
Courts judgment with reference to the 
position occupied by the Special Collector 
under the Land Acquisition Act. The 
dilficulty, however, in the way of the appli. 
cant 18 furnished by the judgment of their 
Lordships of the Privy Council in the Ran. 
goon Botatoung Company Limited v. The 
Collector, Bangoon (1). Frima f ide, as the 

(1) 14 Bom. L. R, 833; 16 0. W. N 961. 19 \r t m 
395; (1912) M. IV. N. 7Sl’; 16 d L. J 246 22 M J 
276; 10 A. L. J. 271; 5 Bur. L.T. 205, 207; 16 lud.Cas! 


learned Advacaie-Ganeral admitted, this 
decision seems to bar the applicant’s right 
tj appeal to the Privy ConnoiL It was 
soaght, however, to escape from the effect of 
the decision by the argameut that in that 
case the Privy Coancii were dealing with 
the Chief Court of Lower Barma, a Court 
which is constituted under an Act of the 
Indian Legislature and not under the Letters 
Patent, whereas, the argument runs, this 
Court is Constituted under the Letters Patent, 
and although the apolic.iub may have no 
right of appeal under the Civil Procedure 
Code, he should b) OQsidered to have that 
right under clause 39 of the Letters Patent. 
It appears that in the argumeit bef>re the 
Privy Council in the Rangoon Gompawy’s case 
(1), there was no reference to this clause of the 
Letters Patent; and indeed any such reference 
W)uld have beeu irrelevant. 

Tne question we have to decide i*', whether 
the existence of this clause give.s the appli- 
oint a right of appeal, which otherwise he 
would not have. The words of the clause 
upon which reliance is placed are these: — 
And we do further ordain that any person 
or persons may appeal to Us, Our heirs and 
successors, in Our or their Privy Council, 
in any matter not being of criminal jurisdio* 
tioD, from any final judgment, decree, or 
order of the said High Oonrt.’' It is urged 
that this Court’s award, iu the appeal from 
the District Judge, is, if not a decree or 
order, at least a final judgment within the 
meaning of the clause. It appears to me, 
however, that this view cannot be held 
consistently with the judgment of the Privy 
Oouuoil. 

As I read that judgmaut, it proceeds upon 
the footing that the L.and Acquisition Act 
18 a special Statute enacted to deal with a 
certain special class of cases, that orders 
made thereunder are outside the ordinary 
course of the Civil Court’s jurisdiction, and 
that, since the Act itself gives no right of 
appeal to the Privy Council, no such right 
exists. The High Court is referred to by 
their Loraships as the ultimate umpire iu a 
series of arbitration proceedings; and the 
judgment, after referring to section 54 of the 
Land Acquisition Act, as authorizing an 
appeal to the High Court but not beyond it, 
goes on:— Their Lordships cannot accept 
the argument or suggestion that when once 
the claimant is admitted to the High Court 
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inoludin? the right to carry an a^ard mada 
in an arbitration as to the value of land 
taken for pnblio purposes up to this Board 
as if it were a decree of the High Court made 
in the course of its ordinary jurisdiction.” 
This passage shows that it is a mistake to 
suppose that the award male in such a case 
by the High Court is a deores within the 
ordinary jurisdiction to which the Cirit 
Procedure Code refers; and it seems to me 
it would be equally erroneous to regard such 
an award as a Baal judgment or order 
within the oieaning of clause 89 of the 
Letters Patent. I am of opinion that it 
follows from the judgment of the Pricy 
Council that such an award as this is as 
much outside the purview of clause 39 of the 
Letters Patent, as it is outside the provi¬ 
sions of the Civil Procedure Code. For the 
Letters Patent, like the Code, make provi¬ 
sion for appeals from such judgoients, decrees 
and orders as are passed by this «>ourt in the 
exercise of its usual civil jurisdiction; and 
they cannot, T think, be invoked to sustain 
an appeal from a determination which must 
be regarded as a mere award by a Baal 
arbitrator under a Special Act, which does 
not confer any such right of appeal. In any 
event, and putting the matter on its lowest 
footing, 1 thio-k that after the judgment by 
the Privy Council iu the Rangoon case, the 
Only safe position for us now is to refrain 
from presuming to grant the certiBcate 
applied for, and to leave it to their Lordships 
of the Privy Council to admit the appeal, if 
it is to be admitted, upon the somewhat fine 
disiinetioQ which the learned Advocate* 
General has contended for. So far as we are 
concerned, I think we ought to say that 
clause 39 of the Letters Patent does not 
avail to take the case out of the general rule 
laid down by the Judicial Committee. 

Ou these grounds, I am of opinion that 
the rule should be discharged with costs. 

At the Advocate^Generars suggestion, we 
note that he applied for leave to put in an 
affidavit in reply to an affidavit recently 
filed by the respondent. 

Heaton, J.—1 am of the same opinion. 

Rule discharged. 


Seoono Civil Appeal IIo. 6t4 of 1911. 
November 28, 1912. 

Present -.—Sir Ralph Benson, Kt., Judge, and 
Mr. Justice Sundara Aiyar. 

The secretary of STATE for INDIA 

IN COUNCIL, REPRESENTED Bf THE 

OOLLEOrOR OF KISTNA— Appellant 

versus 

PENUMAOHA VENKATAPATHA RAJU 

AND ANOTHER — ReSPONDEVTS. 

Jurisdiction of Civil CourtSiiitforrcfund of land 

r eventte—L'ind revenue, nature of~hxdras Rent Re¬ 
covery Act II of 1804), s. 58. 

Land revenue is a tax imposed on lands by virtue 

of tfie prerogative of the Scate. The liabilty to pay 
land revenue does not rest on contract or some rela¬ 
tion resembling contract. 

It is entirely a matter for Government to decide 
what amount of revenue should be levied on any land 
and Civil Courts have no jurisdiction to try any 
question relating to it. 

A suit for refund of laud revenue ou the ground 
that as the Govoriunent failed to supply water for 
raising wet crops, it was not entitled to levy the 
revenue assessed ou it, does not lie in a Civil Court. 

Second appeal from the decree of the Sab- 
ordioate Judge of Kiafcna at Ellore, in Appeal 
Suit No. 1-5 of 1910, presented against that of 
the Additional District Muosif of Tanuku in 
Original Suit No. 801 of 1903. 

The Government Pleader^ for the Appellant. 

Mr. P. N'lrayana Marti, for the Res¬ 
pondents. 

JUDGMENT.—The decrees of the lower 
Courts are altogether uosupportable. The 
land is admittedly classed as wet land, and 
no cess was levied from the plaintiffs under 
Act VII of 18o5. The suit ia, therefore, one 
for refund of land revenue on the ground 
that as the Government failed to supply 
water for raising wet crops, it was not 
entitled to levy the revenue asse.ssed on the 
land. It is entirely a matter for Govern¬ 
ment to decide what amount of revenue 
should be levied on any land and Civil 
Courts have no jurisdiction to try any ques¬ 
tion relating to it. (Section 58 of the Madras 
Revenue Recovery Act, II of 1861). The 
lower Courts are quite wrong in supposing 
that the liability to pay land revenue rests 
on contract or some relation resembling 
contract. Land revenue is a tax imposed on 
lauds by virtue of the prerogative of the 
State. The plaintiffs were bound to pay it 
whether water was available or nob for wet 
caltivation. If they regarded the tax as 
excessive, their proper and only remedy was 
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MG SAN U V. MA HMTIN. 

to appeal to Government for the redaction of 
the tax. The decrees of the lower Courts 
are reversed and the suit is dismissed with 
costs throughout. 

Decfen reversed'. Suit dismissed. 


LOWER BURMA. CHIEF COURT. 

Fihst Civil Appeal No. op 1910. 

May 20, 1912. 

Sir Charles Fox, Kt , Chief Judge, 
and Mr. Justice Hartnoll. 

MGr SAN U A'JO ANOfHEa^APPSLLANrS 

versus 

I\rA IIMYIN AND ANOTSEit — ReSPONOSSTS. 

S(d'- i‘l infi'i'C't ill him} in li'tiijoon—Vcrb'tl side in 
1S!J0 —Vidi'llfii of s itn—Ti'iinsfcr of Property Art {17 of 
1SS2j —Lme app^ie tble prior to sneh extension—Bnnno. 
Lows {Xlllof IH.H), .s. L3. 

Tlie Tici.i-sfor of Prop^n-ty Act w.i3 first extuticlcd to 
the local limits of tlie ordinary Civil jurisdiction, of 
the lleooi’dur of Rangoon from the 1st January 

Under sah scctiou 2, section 13 of tlie Uurina Laws 
Act, all questions arising in Civil cases instituted in 
the Courts of Uangoon were to bo dealt with and 
determiued according to the law for the time being 
administered by the Eigh Court of Judicature at Fort 
William in Bengal in the cxerciso of its ordinary Civil 
jurisdiction. 

A verbal sale for Rs. 350 of a share in immoveable 
property at Rangoon in USJO, after the Transfer of 
Property Act was applied to the whole of Bengal 
from the first July 1832, though prior to the exten* 
sion of the Act to Rangoon, is invalid inasmuch as ib 
would have been invalid if it had taken place in 
Calcutta in that year. 

Mr. Ginwala^ for the Appellants. 

Mr. Dintra^ for the Respoadeuts 

JUDGMENT. 

Fox, C. J.—The suit was for a declaration 
of ownership of a share in laud within the 
limits of Rangoon Municipality, and for an 
injunction restraining the defendants from 
interfering with the plaintiffs aud their 
tenants in the possession of the land and 
from trespassing on it. 

The plaintiffs relied on a verbal sale for 
Rs. 350 by the defendant’s father to their 
pareuts of his share iu the laud, effected in 
the year 1890 before the Transfer of Pro¬ 
perty Act had been ext-endod to Rangoon. 

That Act was first extended to Rangoon or 
more correctly to the area within the local 
limits of the ordinary Civil Jurisdiction of 
the Recorder of Rangoon as from the Isb 


January 1893 by Judicial Department Noti> 
fication No. 233 of 1392, dated the 20bh 

Jane in that year. 

The first question which arises is wbelher 
a verbal sale of land or of an interest in land 
within the then Municipal limits of Rangoon 
which were within the Civil Jurisdiction of 
the Recorder was valid or not. 

Section 13 of the Burma Laws Act, 1898, 
states the law to be applied to the question. 
Since no question of snccession, inheritance, 
marriage or caste or auy religious usage or 
institution is coucerued, Buddhist Law is not 
applicable to the case although the parties 
are Buddhists. 

Sub-section 2 of the section enacts that 
subject to the provisions of sub section 1 , 
which declares what laws are to be applied 
when questions regarding succession, etc., 
arise, and subject to provisions of any en« 
acbment for the tims being in force, all 
questions arising in civil cases instituted in 
the 0ou*'fc9 of Ringoon shall be dealt with 
and determined acording to the law for the 
time being administered by the High Court 
of Judicature Port William in Bengal in 
the exercise of its ordinary Civil Jurisdiction. 

Taking it that the law to be applied was 
that in force at the time of the verbal sale, 
the Calcutta High Court then admiuister- 
ed the Transfer of Property Act, since the 
Act applied bo the whole of Bengal from the 
date (the ist July 1882) on which it came 
into force. Consequently, a verbal sale of 
an interest in land for over Rs. lOj being 
invalid in Calcutta in 1890, it must be held 
that a verbal sale of an interest iu laud for 
over Rs. 100 iu Rangoon was also invalid at 
that time, althongh the Transfer of Property 
Act had not been then extended by the Local 
Government to Rangoon. 

I do not think ib necessary to consider 
what law was applicable in Calcutta to trans¬ 
fers of land in it before the Transfer of Pro¬ 
perty Act was passed, A vary interesting 
note by Mr. Wnitley Stokes printed in the 
preface to the Government Collection of 
Scatntes relating to India issued in 1881 coa- 
Uins much information on the subject as does 
Chapter iV of Sir Courtenay Ilberb’s Govern¬ 
ment of India. It may be noted that sec¬ 
tions 1, 2. 3 and 17 of the Statute of Frauds 
were not repealed antaiS72, when they were 
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repealed by the Indian Contraofc Act aa from 
the Isti September 1872. 

The basis of the plaititiffs’ suit not havingf 
^fiven them a title to what they clairned, I 
would allow the appeal, reverse the decree of 
the original (lourt and dismiss the suit with 
costs. I do not see any suOicient ground for 
departing from the ordinary rule and would 
order the plaintiffs to pay the defendant's 
costs of this appeal. 

Hartnold, J.—I concur. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Secomd Civil Appe4L No. 58t op 190B. 

October 7, 1912. 

Mr. Justice Batchelor and 
Mr. Justice Rao, 

JAGU BABAJI VARANG—Plaintipfs— 

Appellants 

versus 

BALU LAXMAN VARANG— 
Respondents. 

Civil Procedure Code (/let XIV of 1RS2J, ss. 13, 24t 
--Res judicata—Parhtton snit^Decrec declaring 
right to partition,—Actual partition not effected — Execu¬ 
tion of decree barred - Subsequent suit Jor partition. 

Whore a decree declaring a right to partition has 
not been given effect to by tho parties oioceeding to 
partition in accordance with it, it is competent” to 
the parties or any of them, if they still continue to be 
interested in the joint property, to bring another suit 
for partition in case their right to partition is called 
in question at a time when, by reason of limitation or 
otherwise, they cannot put into effect the decree first 
obtained. 

Such a decree amounts to nothing more than an 
inchoate partition insufficient to change the character 
of the property, which continues a joint estate until 
there has been an actual partition l>y metes or bounds, 
or a division of title. 

Ndsratullah v. MujibuUah, 13 A. 309; A.W.N. (1891) 
117 and Bahaji Parshram v. Kashibai, 3 B. 157, x’elicd 

upon. 

Second appeal from the deemion of fche 
Assietanb Judge of Ratnagiri, in Appeal 
No. 344 of 1905, confirming that passed by 
the Subordinate Judge of Deoghad, in Civil 
Suit No. 198 of 1904. 

Mr. A. 0-, Deaai, for the Plaiatiff. 

Mr, K. N. Koyajee, for Respondents Nos. 

1, 4, 5, 7. 12, 18 and dO. 

. Mr P. p. BMde, for Respondents Nos. 
43 and 44 

JUDGMENT.—The plaintiff brought this 
Bait to obtain by partition his l/84th share 


in the Khoti village of Savdav. Some of the 
defendants also prayed for a partition of 
their shares. The plaintiff and the defend¬ 
ants Noe. 1 to 78 belong to one family whose 
surname is Varang. The defendants Nos, 79 
to 97 are members of another family named 
Desai. With the other defendants, we are 
not now concerned. The present appellants 
were defendants Nos. 11 to 26, and are some 
of the Varang family. Of the various con¬ 
tentions raised by the present appellants in the 
Court below, the learned Pleader, Mr. Desai, 
has selected a single contention as the 
basis of this appeal. That contention is that 
the Desai defendants were not entitled in 
this suit to ask for a partition of any share 
in the village as belonging to them, because 
they had filed a previous suit for partition in 
1854 and in that suit had been awarded a 
one-half share in the village. This position 
was taken by the appellaats-defendants in 
both the Courts below, and both the Courts 
have disallowed it; and the only question 
before us is whether the Courts were wrong 
in the view which they took in this matter. 

Mr. Desai has urged that the defendants 
Uesais, although occupying the position of 
defendants on the record, ought to be con¬ 
sidered as plaintiffs, in so far as they as.sert 
a claim on their own behalf. But, argues 
the learned Pleader, by the operation of 
section 13 and section 244 of the old Civil 
Procedure Code, the Desais would be barred 
from bringing the present suit to obtain 
their share in the village, inasmuch as they 
had obtained a decree in the 1854 suit and 
that decree had remained unesecuted. If 
then, they would be unable to urge their 
present claim in a suit of their own, it is 
argued that they are equally unable to assert 
their claim while occupying the position of 
defendants on the record. It appears to us 
however, that the point is really decided by 
the character of the decree of 854. As we 
read that decree, it is merely a declaratory 
decree pronouncing that the then Desai 
plaintiffs were entitled to one-balf of tho 
village on a general partition being made. 
Such a decree as that takes this case out of 
the scope of the authority of this Court’s 
judgment in Sont Maganlal v. idunahi Rimat* 
bhai (1), where Mr. Justice Rauade, in dia- 

(1) 3 Bom. L. R. 04. 
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tingaishing Nasratulhh v. Hujibullih (2), is 
careful to point out that in the cass bBfore 
him, there was a decree nob merely declaring 
the parties’ rights to partition, but awarding 
the northern lialf of the property in suit to 
one party and the southern half to the other. 

In the learned Judge’s own words, that was 
a decree “actually tuaking the partition,” by 
metes and bounds. Here since we have 
nothing more than a declaratory decree, the 
case resembles liasratuUih v. Munbullah (2), 
where the learned Judges iu considering the 
effect of such a decree observe: 'It appears 
to us that when a decree declaring a right 
to partition has not been given effect to by 
the parties proceeding to partition in accord* 
ance with it, it is competent for the parties, 
or any of them, if they still continue to be 
interested in the joint property, to bring 
another suit for a declaration of a right to a 
partition in case their right to partition is 
called in question at a time when, by reason 
of limitation or otherwise, they cannot pub 
into effect the decree first obtained. In this 
respect, suits for declaration of right to parti¬ 
tion differ from most other suits. So long as 
the property is jointly held, so long does a 
right to partition continue.” Heferencs may 
also be made to Babiii Pa7'skrani v. Kashibai 
(3), where this Court held that such a decree 
amounted bo nothing more than an inchoate 
partition insufficient to change the character 
of the property, which continues a joint 
estate until there has been an actual patti* 
tion by metes and bounds, or a division of 
title In our opinion, this is a correct state¬ 
ment of the law applicable to such a case as 
this. Not only was the decree merely a 
declaratory decree but it was never executed, 
and the lower Court has found that after the 
decree, the old arrangement concerning the 
holding of the lands by various members of 
the family continued as before, and was un¬ 
affected by the passing of the decree. We 
are, therefore, of opinion that the argument 
upon this point for the appellants fails and 
we must dismiss the appeal with costs. 

The cross*objec&ioas which are not pressed 
are dismissed with costs. 

Append dismissed* 

(2) 13 A. 309 at p. 3l3j A. W. N. (1891) 117. 

{3) 4 B. 157. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 39 of 1911. 

May 23, 1912. 

Prese»^:—Mr. Justice Young. 

CHAN THA U and othebs—Defendants— 

Appellants 

versus 

NAW Bl— Plaintiffs—Respondents. 

Buddhist Law—Hnapazoa property—Widow’s right 
to alienate^Btirden of proving necessity lies on mort¬ 
gagee. . 

A widowr’s interest ia hnapazorie property 13 one 
half with a life-interest in the remainder 
Mo Thi V. TAa Kwe, 4 L. B. R. 128, followed. 

Any mortgage by a widow of such property will bo 
valid to the extent of half of it unless there is evidence 
to show that the mortgage was for the necessities of 
the family and the burden of proof of such necessity 

lies on the mortgagee. ,, 

8hwe Yo V. Siuin Bu, S. J. 103; Ma Shwe v. Afa 

Eyii, 3 L. B. R. 66, relied upon. 

Appeal against the judgment and decree 
of the Divisional Judge of Arakan confirming 
that of the Township Court of Myebin. 

Mr. Halkar^ for the Appellants. 

Mr. Israil KhaUy for the Respondents, 

JUDGMENT—This is a suit on a mort¬ 
gage by a widow of what was admittedly 
hnapazon property. 

In the Court of first instance, it was 
alleged that the widow was in her dotage 
and that the property was hnapazon and the 
Court held that she was not in her dotage 
and that she had full power to mortgage. 

In appeal, it was urged that as the pro¬ 
perty was hnapazon^ she bad no right to 
alienate the whole but it was found by the 
learned Judge that as it was managed for the 
joint benefit of herself and the children, she 
could validly mortgage it. 

There does not seem any evidence that 
tbe mortgage was for the necessities of the 
family. In the absence of proof of such 
necessity, the onus of which lies on the 
mortgagor, a Buddhist widow oannot alienate 
the whole of tbe hnapazon property. She 
can only alienate her share. Vide Shwe Yo 
V. Sou Bu (I), and Mo Shwe v. Afo Sya (:i). 

There is no such proof in the present case: 
the widow’s interest in the property is half 
with a life-interest in the remainder, Mo Thi 
V. Tha Kwe (3). 

The mortgage was valid to that extent. 
[Vide Ma Shtoe v. Ma Kyu (2)]. Her life- 


(1) S, J, P 108. 

(2) 3 L. B R. 65. 

(3) 4 L.,B. R. 128. 
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iuterest has lapsed with her death and the 
moitfifaffe is valid to the extent of half the 
property. The appeal, therefore, succeeds 
and the decree of the original Court must be 
varied with costs. 

Appeal altoived. 


CALCUTTA HIGH COURT. 
Rbqular Civil Appeal No. 431 of 1903. 

August 27, 1912. 

Pressn^:^Sir Ashutosh Alookerjee, Kt., 
Judge, and Mr. Justice Beachcroft. 
BHIOHA RAM SAHU— Plaintiff^ 

Appellant 

V€T$ 2i$ 

BISHAMBHAR NATH SAHI— Defendant 

—Respondent. 

Chota Nagpur Encumbered Estates Act (VI oj 1876 
B. C.), whether applicable to land outside Chota 
Nagpur—Scope and eject of .Ici. 

'Jhe Chota Nagpur Eocumborccl Estates Act has uo 
applicabiou to laud lying outside of Chota Nagpur; and, 
consequently, the privilege enjoyed l>y a mortgagee 
from the proprietor in respect of such laud to enforce 
his rights in a Court of ordinary Civil Jurisdiction, 
has uot been abrogated or struck at by auy of the 
provisious of the statute. 

Eer ^ookerjee, J ,—The scope of the Act is limited 
hy political or administrative considcratiou.s which 
underlie it. The effect of the statute is to confer 
special privileges upon a particular class of persons, 
who are described as holders of lai\d in Chota Nagpur. 
One of these privileges is that the question of liability 
for their debts and the mode of their satisfaction is 
determined not by the regular Courts, but by the 
Manager. A statute of tliis description, which ab* 
ridges the jurisdiction of the Civil Courts, must be 
strictly construed, and in the absence of a statutory 
provision, which expressly or by necessary implica* 
Won, lays down that the Act applies to all lands in 
British India owned by holders of lan<l in Chota 
J»agpar, the statute should not be given such exteu* 
Bive an application. 

Appeal from the deoreo of the Sub-Judge 
of Arrah, dated June IOfch,^19()8. 

Dr. Bash Behaty Ghose, Bibus Lnchmi 
Narain Singh and S-irat Ohandra Mukerji^ 
for the Appellant. 

Mr. G. R, B Kennc't, K. 0.. Advocate- 
Ueneral, Babas Bam Charan Mitra^ Senior 
Goverumenfc Pleaderi (JniQkaU Mukerji and 
Snah Okandra Ohowdhryj Junior Governmeat 
Pleader, for the Respondent. 

JUDGMENT. 

Mookbbjee, J.—This appeal is directed 
Rgainst the decree of dismissal in a snit to 


enforce a mortgage security executed by the 
first defendant in favour of the plaintiff on 
the 2lBt October 1902 On the 17Dh August 
19U5, the first defendant was declared a dis¬ 
qualified proprietor under the Chota Nagpur 
Encumbered lilstatea Act, 1876, and his estate 
was vested in a Manager appointed under 
section 2 of that Act. In answer to a noti¬ 
fication issued by the Manager, the plaintiff 
preferred his claim before him on the 4cb 
January 1906. On the 16th August 19C6 
the Manager determined that he was entitled 
to realise Rs. 6,i43 on the bond and stated 
that an effort would be made to pay off bis 
dues. The plaintiff, however, objected that 
Act VI of 1S76 could not affect his claim 
under the bond, as the mortgaged property 
lay in the District of Shahabad beyond the 
limits of Chota Nagpur. The Deputy Com¬ 
missioner, on the 24:h October 1906, referred 
the plaintiff to the Civil Court for the 
determination of this objection. The plaintiff 
thereupon commenced the present action on 
the 19tb September 1907 in the Court of the 
Subordinate Judge of Arrah to realise his 
dues by sale of the mortgaged properties. 
The defendant, represented by the Manager, 
disputed the amouQt due and urged that the 
suit was barred by the provisions of Act VI 
of 1876, The Subordinate Judge has given 
effect to the latter objection and has 
dismissed the suit. On the present appeal, 
the question in controversy is, whether under 
Act VI of 1876. a vesting order can be made 
in respect of land lying beyond the limits of 
Chota Nagpur. On behalf of the appellant, 
reliance has been placed upon the case of 
Aiodhyi hath Ghowihury v. Keshub Ohandra 
Mukerjee (1), but it has not been disputed 
that the weight of that decision as a binding 
authority is diminished by the fact that the 
Court based its conclusion upon admission 
of Counsel. Reference has also been made to 
the view taken by the Board of Revenue as 
to the scope of the Chota Nagpur Buoum- 
b-red Estates Act. But even if it be 
assumed that the interpretation placed upon 
the statute by the Board of Revenue is ad- 
missible on the question of its true construe- 
tion no assistance is derivable from that 
Quarter, because the Board of Revenue has 
held contrary views on the subject at differ¬ 
ent times; the earlier view was in favour of 

(1) 1X0. W.N. X127. 
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the contentioQ of the plaintiff; its later 
pronaancsm-^iit eiipp^rts the ontentioa of 
the defendant. Undar these circa-ustaacss, 
the scope of the Ohota Ni^pic ica^nberei 
Estates Acb mast bs determined from an 
examination of its provisions. 

It is well-knosvn that the Ohota Nagpur 
Encumbered Estates Act was modelled on 
the Oudh Talukdars Relief Act 187 J. The 
preamble states that the object of the statute 
was to provide for the relief of holders of 
land in Chola Nagpur, who may be in debt 
and whose immoveable property may be 
.subject to mortgages, charges and lieus. 
Ttiis is further emphasised by the provision 
in H£Ciion 2 that where ah)lder, who has 
entered upon a course of wasteful extrava¬ 
gance likely to dissipate his property, seeks 
the protection of the statute, the Lieutenant- 
Grovernor shall not assent to the appbcafion 
of the Act in his ease, unless such holder 
belongs to a family of political or social 
importance or the Lieutenant Governor is 
satisfied that it is desirable in the interests 
of the tenants of such holder that his con¬ 
sent should be given. The sope of the 
statute, therefore, is limited b/ p>liticilor 
administrative considerations which underlie 
it, and it must be clearly made out that the 
statute was intended to have operatron not 
only in respect of land in Chota Nagpur but 
in respect of all land wherever situitel in 
Britisii India, provided it was owned by a 
holder of laud in Chota Nagpur of the class 
mentioned. It may be ooncaded that the 
introductory words of section 2, namely, 
“any bolder of immoveable property” are of 
great generality, but the application of these 
words is obviously limited by the preamble and 
also by the expression which follows, namely, 
“the Deputy Commissioner within whose 
jurisdiction any such property beloogiug to 
such holder is situate.” This latter expres¬ 
sion plainly indicates that the statute was 
intended to apply to immoveable property in 
Chota Nagpur, because there is no Deputy 
Commissioner in a Regulation District. 
Much stress was laid on the provision in 
section 2, whereby the Coraraissioner is 
authorised to vest in the Manager the 
management of the whole or any portion of 
the immoveable property of the holder of or 
to which the holder is then possessed or 
entitled, in bis own right, or which he is 
entitled to redeem. This provision, it was 


contended with much force, had an abso¬ 
lutely unrestricted scope, and was compre¬ 
hensive enough to include land in any part 
of British India. Reference was made in 
this connection to the first clause of sec¬ 
tion 3 which describes the effect of a vesting 
order, namely, that all proceedings pending 
at the time of the publication of the order in 
any Civil Court iu British India or in any 
Revenue Court iu Bengal in respect of the 
debts or liabilities to which the holder is 
subject shall be barred. The first clause of 
section 3 does not, in my opinion, assist the 
contention of the respondent; what io birred 
is a proceeding in respect of the debts or 
liabilities to which the holder is subject, 
which, as is plain from section 2, are differ¬ 
entiated from the debts and liabilities with 
which his immoveable property is charged. 
Nor does the third clause of sectio.n 3, up)a 
which reliance was placed, really avail the 
respondent; it exempts the immoveable pro¬ 
perty of the holder from attaenmem or sale 
under process of any Civil Court in British 
ludia or any Revenue Court in Bengal, for or 
i:i respect of the debts and liabilitiei to 
which the holier was personally subject 
before the publication of the vesting ord^r. 
This exemption clearly applies only to pro 
perty vested in the Manager and does not 
throw any light upon the question now iu 
controversy, namely, what property can be 
validly vested in the Manager under the 
statute; on the other hand, there are pro¬ 
visions in the s^atabe which plainly iniicite 
its limited scope. Sections 6, 7, 8, and 9, 
which find a place in the fourth part of the 
Act, oa settlement of debts, deal with the 
procedure to be followed by the Manager in 
the determination of debts and inquiry into 
consideration for leases and grants. Section 
10 provides for an appeal from the decision 
of the Manager to the Deputy Commissioner 
within whose jnrisdiction the property is 
situated If we were to accept the conten¬ 
tion of the respondent, the Manager might bp 
called upon to decide a question under section 
9 in respect of property situated in any part 
of British India not within the jurisdiction 
of a Deputy Commissioner; in such a contin¬ 
gency, the provision for appeal in section 10 
would be obviously illusory. Again, section 
16 which confers on the Manager the powers 
possessed by the holder for the purpose of 
realising and recovering the rents and profits, 
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also entifcles him to recover property in the 
possession of a morfcg-apree or o miitioiiij 
vendee by an application to the Goart of 
the Deputy Gominissioner within wlioae 
jurisdiction such property is situated. Mere 
again, if the contention of the respondent is 
well founded, the summary remedy pi'ovided 
must prove entirely unavailing in respj'ct of 
land situated in Regulation Disfricts. In 
my opinion, sections It) and 16 plainly 
indicate that the framers of the statute had in 
view its application to land situated in 
Chota Nagpur and not in any other part of 
British India. Reference may also be made 
to section 23 which saves the jurisdiction of 
Courts in Ohota Nagpur in respect of suits 
relating to the sacoesdiau to or claims of 
maintenance from laud biought under the 
operation of the statute. Here, again, it is 
di^nlt to appreciate why the jurisdiction 
of Oonrbs in Ohota Nagpur alone should be 
saved in this manner; if the view maintained 
by the respondent is well-founded, tlie 
qnesbions mentioned may arise in respect of 
land situated in any part of British India; 
and if the framers of the s::.atute had this 
contingency in view, they would have 
inserted a saving clause of a more compre- 

applicable in terms to 

all Civil Courts in British India. It may 
be observed incidentally that the Act c>u- 

templates in various places, for iasbaaca, in 
sections 9 and 10, that the Deputy Cominis- 
Bioner himself may be appointed the Manager; 

0 say the least, it seems improbable that the 
begislabure should have considered it likely 
that an official of the rank of Deputy Com¬ 
missioner should undertake the management 
of an encambared estate scattered in different 
parts of British India. In ray opinion, the 
internal evidence furnished by the provisions 
of the statute points unmistakeably to its 
restricted scope. As Mr. Justice Richardson 
observed in Mathewson v. Ram Kanii 
I.2J, the Act is not scientifically drawn, but 
w a rough and ready tneas'ure applicable to a 
ackward part of the country. Its provi¬ 
sions, as Mr. Justice Pigot pointed out in 
Kameshar Prasad v. Bhikhan Nurain (3), 
weM intended to afford relief to holders of 
and iu Ohota Nagpur who might be in debt 

62?^ 38 0. 675 at p. 7l0j 9 C. L. J. 633; 1 lad. Cas. 
(8) 20 0*609 St p. 623. 


and whoaeland might be subject U charges. 
It created, therefore, a eortof admi„;8trathon’ 
of the immoreable estate of the debtor 
m some reapeots resembling that pursued 
in an admmistratiou suit, but with this ma¬ 
terial differenos that whereas in an adminis 
tration suit, the satisfaction of the o aims of the 
oreditors IS primarilr in view, in proceedings 
under thn etatate, the prjtectioD of the 
debcor and the preservation of his estate 
as far as practic.able iospite of its encumbered 
condition, is the main solicitude of the 
authorities concerned. In view t.f this 
fuudamental difference, I am unable to accept 
the analogy suggested by the learned 
Advocate-General between a proceeding 
under the statute, and a proceeding for 
adraiuiatration where the property to be 
administered may lie outside the jiirisdictioa 
of the administering Court. As Mr Justice 
Pigot observed, the Act is so framed as to 
render it not easy to construe. But ao 
examination of it.s various provisious, 
furnishes, to my mind, ample indication that 
the Legislature had in view their appiicitton 
only to lands in Ohota Nagpur. Tne wider 
application claimed by the respoudeut would 
lead us into obvious difficulties aud would be 
contrary to the wellee:tled ciuon that 
statutes which confer exceptional exemption 
and privileges, correlatively trenching ou 
general rights, are subject to the priociple 
of strict coustructioo: R. v. Rail Doe'e Oo.^ 
{•i)^ Brunskili v. Watson (5). The effect of 
the statute is to confer special privileges 
upon a particular class of persons who are 
described as holders of land in Chota Nagpur. 
One of these privilege.s is that the question 
of liability for their debts and the mode 
of their satisfaction is determined not by 
the regular Courts but by the Manager. A 
statute of this description, which abridges 
the jurisdiction of the Civil Courts, must be 
strictly coustrued; aud in the absence of a 
statutory provision, which expressly or by 
necessary implication, lays down that the 
Act applies to all lands in British India 
owned by holders of land in Chota Nagpur, 

I must rlecUoe to give the statute so exten.sive 
an application. ' I am not impressed by the 
difficulties which, it has been suggested, 

f4) (1824) 3 B. & C. 616; 6 D. & R. 359. 

(5; (1808) 3 Q. B. 4i8j 37 Li. M. 0. 103; 18 I». T. 

432; 16 IV. R. 1009. 
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may follow the view I propose to take; 
the qaeation of roanag'etnent of the 
property, if any, of the disqualiS^d pro¬ 
prietor beyond the liraiti cf Ohota Nagpur 
certainly does not present any formidable 
•lifficnlty; nor, so far as I can see, is any 
special embarrassment likely to be created by 
the cessation of the power of the proprietor 
to enter into contracts which involve a 
pecuniary liability. To ray raind, it is a 
sound and reasonable interpretation of the 
statute to hold that it has no application to 
land outside Chota Nagpur and that the 
privilege enjoyed by a mortgagee from the 
proprietor in respect of such land to enforce 
bis rights in a Court of ordinary Civil 
Jurisdiction, has not been abrogated or 
struck at by any of the provisions of the 
statute. 

The result is that this appeal must be 
allowed, the decree of the Subordinate Judge 
discharged and the case remanded to him for 
trial on the merits. The appellant is en¬ 
titled to his costs in this Court; and under 
section 13 of the Court Fees Act, we direct 
that the amount of Court-fee paid on the 
raemorandura of appeal to this Court be 
refunded to him. 

Beacucroft, J.—The only question for 
consideration in this appeal is, whether 
the Ctiota Nagpur Encumbered Estates Act 
VI of 1876 applies to land lying outside 
of Chota Nagpur or whether its operation 
is limited to land lying within that area. 

The question is practically one of first 
impression, for though it has ones been 
considered by this Court in the case of 
AjodJiya Nath Ohowdhury v. Keshub Ohandra 
Mukeriee (1), the decision in that case appears 
to have been based on the admission of 
learned Vakils who appeared for the respond¬ 
ents and on a note in the Encumbered 
Estates Manual of the Board of Revenue, 
a note which no longer finds a place in that 
Manual. The case must, therefore, be 
considered entirely on the provisions of the Act 
itself. But before proceeding to a considera¬ 
tion of those provisions, it may be observed 
that the Act is political in its origin and 
exceptional in its nature, the object of it 
apparently being to preserve the old families 
and estates of Chota Nagpur. 

The Act is described as “an Act to relieve 
certain land-holders in Chota Nagpur” aud 


the preamble begins “whereas it is expedient 
to provide for the relief of holders of land 
in Chota Nagpur.” With section 2 begins 
Chapter 11 and the effective part of the 
Act. This Chapter deals with a vesting 
order aud the effect of such an order. Sec¬ 
tion 2 provides that “whenever any holder 
of immoveable property or, when any such 
property belonging to such holder has been 
attached in execution of a decree of a Civil 
Court, the Deputy Commissioner within 
whose jurisdiction such property is situate 
applies in writing to the Commissioner 
requesting that the provisions of the Act 
be applied to his case, the Commissioner may 
appoint an officer (hereinafter called the 
Manager) and vest in him the management 
of the whole or any portion of the immove¬ 
able property of or to which the said 
holder is then possessed or entitled in his 
own right ” Section 3 provides that on the 
publication of an order under section 2, (1) 
all proceedings pending in any Civil Court 
in British India in respect to the debts and 
liabilities stated in the application shall he 
barred and all processes, executions and attach¬ 
ments for or in respect of such debts and 
liabilities shall become null and void, (2) 
the holder of the said property shall not 
he liable to arrest for the debts and 
liabilities and his moveable property shall 
not be liable to attachment or sale under 
process of any Civil Court in British India, 
and (3) the holder of the said immoveable 
property shall be incompetent to deal with 
the immoveable property and incapable of 
entering into any contract which may involve 
him in pecuniary liability. It is obvious 
that the opening words of section 2 “whenever 
any bolder of immoveable property” cannot 
be of universal application, bat can refer 
only to such holders of property as are 
described in the preamble, ttr., holders 
in Obota Nagpur. It is also obvious that the 
word "property” in the clause referring to 
the application to be made by the Deputy 
Commissioner can only refer to laud in 
Chota Nagpur. It, therefore, follows that 
the application for a vesting order can 
originate only when made by a holder of 
land in Chota Nagpur, or when land in 
Chota Nagpur has been attached iu executiou 
of a decree of a civil suit. 

Any difficulty that is to be felt in a 
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oonsiderabion of tha question bjfore us 

arises from the words.“the Gommisaioner 

m&y vest in him (i. e , the Manager) the 
managremont of the whole or any portion of 
the immoveabla property of or to which the 
paid holder is then possessed or entitled.” 
The words as they stand appear to be 
snbject to no limitation, nor is any clause t) 
be fonnd in the Act which iu terms limits 
the vesting order to property in Chota 
Nagpur. And if the vesting order covers 
all immoveable property of the holder whether 
lying within or without Chota Nagpur, 
proceedings in the Civil Courts to enforce 
liabilities with which any of the property is 
charged are barred. 

The learned Advocate General, who 
appears for the respondent, supports bis 
contention that the words above qa >ted in 
regard to the vesting order are of uulimited 
application, by drawing a parallel between 
proceedings under this Act and a scheme for 
the adminietration of an insolvent's estate 
and he endeavonrs to support the parallel by 
reference to the cessation of contractual power 
or power to alienate the property, in the holder, 
which is one of the consequences of a vesting 
order. Now there is a fundamental differencs 
between a scheme for the management of au 
estate ^ under this Act and a scheme of 
administration in insolvency. A scheme of 
the latter class is for the benefit of the 
insolvent’s creditors, while proceedings under 
the Act are for the benefit of the disqualified 

proprietor and can by no stretch of imagina¬ 
tion be considered to be for the benefit of 
creditors. In the next place, if the vesting 
wder can apply only to property within Chota 
Nagpur, it follows as a necessary consequence 
that the cessation of power to alienate can 
also apply only to such property. And so far 
as there is an absolute cessation of contractual 
power, it ie to be noticed that the disability 
applies Only to contracts which may involve 
the bolder in pecuniary liability. The 
^utracta referred to cannot include transac¬ 
tions of the nature of mortgages, for such are 
included in clause (a) of sub-section 3. The 
practical effect then is that if land outside 
Ohota Nagpur cannot be included in the vest¬ 
ing order, there is no disability imposed on 
the holder to deal with such land and tlie 
Wrsis of the argument of the learned Advocate- 

Grengral is removed. 


1 hough tbsre is no clause limiting in 
express terms the application of the vesting 
order to property lying within Ohofca Nagpur, 
tliere are two sections in the Act which 
indicite that only such property is to bedsalt 
with under the Act. Section 10, which 
provides for appeals against orders passed 
under sections 6. 7, 8 or 9, provides that they 
shall lie to the Deputy Commi.ssioner “within 
whose jurisdiction the property is situate,” 
the same phrase which occurs in section 2, 
This section clearly contemplates the possi¬ 
bility of land of a disqualified proprietor lying 
iu more districts than one, but the words 
“Deputy Commissioner” can apply only to the 
principal Revenue Officer of the Non-Regula¬ 
tion Districts of Chota Nagpur, and not to 
ofiicials in the Regulation Districts. The same 
words occur in section 16, the sectiou which 
enables the Manager to obtain possession of 
property in the po.ssession of a mortgagee or 
conditional vendee, by applicatiou to tha 
Deputy Commissioner. It is evidently 
intended that the Manager should be enabled 
by this section to obtain pissession of any 
property the management of which has been 
vested in him, yet the section provides a pro¬ 
cedure for doing so. which is applicable to 
Chota Nagpur alone. The language in these 
two sections seems to exclude the idea that it 
was ever contemplated that the provisions of 
the Act should be applied to land lying outside 
Chota Nagpur, and in the case of an Act of 
such exceptional narure as the Act under 
consideration, an Act the provisions of 
which are framed solely in the interest of a 
small class in derogation of all the ordi¬ 
nary rights of creditors, its provisions must 
bs cjQStruei strictly, and the ordinary 
rights of creditors must not be interfered 
with unless the Act provides in plain and 
unequivocal terms that they shall be. 

Finally, section 23 .seems to painty to fcha 
same conclusion. It saves the jurisdiction of 
the Courts in Chota Nagpur in respect of 
suits relating to the succession to or claims of 
mainteuanoa from any immoveable property 
“brought under the operation of this Act. 

If it was intended that land outside Ohota 
Nagpur should be brought under the operation 
of the Act, it is not oUav why the jurisdiction 
of Courts in Ohota Nagpur alone should b© 

^^A'questiou of practical difficulty might 
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perhaps arise iu connectiou with section 2 
in 30 far as it bars pending salts lo respect of 
the holders of debts and liabilities. For 
though in so far as such liabilities were a 
charge on property ou^.side Chota Nagpur, the 
section might not bar the enforcement of the 
charge in the property, the holder’s personal 
liability could not be enforced in any Ci^il 
Court. No such question, however, arises 
in the present case for the suit was not pend* 
ing at the time of the publication of the vest¬ 
ing order. Nor will any difficulty arise under 
sub section S {b} for the words *'such 
property ’ in that clause must refer to the 
property in the vesting order. 

I would, therefore, allow this appeal with 
costs and remand the case to the Subordinate 
Judge for decision on the merits, on the foot¬ 
ing that no property outside Chota Nagpur is 
aifected by the provisions of the Act. 

Case remanded-. Appeal allowsJ. 


LOWER BURMA CHIEF OOURr. 

Civil Appe4l No. 18 o? 1911. 

May 1, 1912. 

Present :Justice Parlett. 

^lA THET AND ANOTETER—DfirE.NOANTS— 

Appellants 

versus 

MG PO TUN— Plaintifp—Respondent. 

.Vi/i'ji -—Citstodij ^Father's right—Adoption ivithout 
father's consent not valid-^Acquicscewe. 

.J. sued for custody of his child. It was found 
that *1. had deserted the mother of the childj tho 
latter had given it in adoption to B. to save its life 
and B. had brought it up. lb was contended that the 
plaintiff had relinquished Uis right of custody or had 
lost it by ac([uioscenco in adoption: 

Held. (1) that the plaintiff could not bo said to have 
relinquished his right inasmuch as there was nothin^ 
to show that he was in a position to look after the 
child at the time of the alleged adoption and that 
sucli adoption being without his consent was not 
valid; 

(2) that oven if he had acquiesced, he would 
have been entitled to cancel the adoption. 

2Ig Scin V. 21<i Mon, U. B. R. (19J2.03' 11, Budh. 
Law, Adoption 1, relied upon. 

Appeal against the order of the District 
Court of Myaugmya to restore the child to 
the respondent setting aside the order of 
the Township Court of Wakema. 

Mr. Patker, for the Appellants. 

Mr. Ba for the Respondent. 


JUDGMENT.—Plaintiff sued to obtain 
custody of his infant son who, in his absence 
and without his consent, had been given by 
the mother to the defendants. The mother 
died shortly afterwards, and when the child 
was about a year and eight months old, 
this sait was brought. Defendants put plain¬ 
tiff to proof that the child was his son and 
stated that the mother, who was too ill and 
poor to maintain the child and was deserted 
by the plaintiff, gave the child to them 
outright and they adopted it with a view to 
saving its life, and that they have incurred 
expenses to the extent of some Rs. a 
month over its maintenance. The Township 
Court found that the child was plaintiff’s 
SOD, but beld that be bad surrendered his 
righls over it and dismissed his suit. The 
District Court reversed this decree and 
gave plaintiff custody of the child. Defend¬ 
ants now appeal on the grounds that the 
District Court erred in holding the child 
to be plaintiff’s son, that they validly adopt¬ 
ed it, and plaintiff relinquished his rights. 
At the hearing, it could not be contended that 
section 112 of the Evidence Act had been 
misapplied and the hrst ground was not 
pressed and is untenable. The other two 
grounds may be treated together. It appears 
that plaintiff was sent to Jail for six months 
and wa.s released almost the lime the child 
was born. Its mother was his lesser wife 
and lived in a separate house from his chief 
wife and on his release he did not return to 
his lesser wife but appears to have left her 
to find for herself, and as she had gob into a 
state of great weakness and almost of 
destitution, she was unable to suckle the 
child or maintain it and so prevailed on 
dofendants to take charge of it to save its life 
and this they did. There is, moreovei, no 
doubt that, despite the conflict of evidence, the 
plaintiff never acquiesced in this arrangemeut 
bet on the contrary resented it strongly. It is 
true that he took no steps for some time to 
recover the child a d though his plea of 
having no funds to bring a suit may not be 
very convincing, there are other .ffivious 
explanations of his delay. A child of such 
tender age could not be taken charge of 
without proper arrangements being made 
for suckling it, and there is nothing to show 
that his chief wife or anyone else coiineobed 
with him could or would undertake the duty 
then. But it cannot be held that he hae 
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relinqiiiehed hia ri?hta over the oliild. Nor 
can it be held that lie acquiesced in the 
adoption or that it wua valid without his 
ooQSent. Even if he had acquiesced, he 
would have been entitled to cancel the 
adoption [iVXj; Sein v. Ma Mo>t (O]. He is, 
therefore, entitled to succeed but in view of 
bis undoubtedly bad behaviour birderiug 
on oruelty towards the child’s mother, he 
miffht well have been ordered to pay the 
defendant's costs. 

The appeal is dismissed. 

Appeal dismissed. 

(1) V. B. U. (1902.03) ir, Builh. Law, Adoptio.t 1.^ 


CALCUTTA HIGH COURT. 

Civil Rule No. 591 of 1912. 

August 9, 1912 

Present -.—Sir Asbutosh Mookerjee, Kt., 
Judge and Mr. Justice Beachcroft. 

ERA APBNA AND ASOTHGR—Dei’cJNDANTS 
Nos, 4 AND 5—Petitioners 

versus 

ERA SWAMI— Plaintiff—Ofpositr Paktv. 

iSaZe of goods—Hoods sold on credit an-2 dcUvinx-d to 
purchaser—Vesting of title—Hoods taken away front 
custody of purchaser by third party—Liability of third 
party to vendor for purchase niuney. 

Where goodu have been sold on credit and possession 
has been, delivered to the purchaser, the title vests 
completely in him and the v^udor has no lien on the 
goods sold. If thereafter the goods are unlawfully 
taken away from the custody of the purchaser by a. 
third party, the vendor is not entitled to hold that 
party directly responsible for his claim. 

Rule against the decree of the Small 
Cause Court Judge of Cuttack, dated January 
22ad, 1912. 

Baba Shibi Prosanna Bhattacharyy for 
the Petitioner.' 

Baba Qirish Ohanlra Pal, for the Opp53it9 
Party. 

JUDGMENr.—We are invited by the 
petitioners in this Rule to set aside a decree, 
80 far as it affects them, in a suit brought 
against them and other persons for the 
balance of price of cloth sold. The allegation 
of the plaintiff is that on various dates 
between the drd June and the 21st August 
1911, he sold goods on credit to one Gour 
Basna, the father of the second and son of 
the first defendant; that Goar Basna did not 
pay for those goods in full and that the 
plaintiff was, oonsequeutly, entitled to recover 


the balance of price due. Gour Basna died 
on tile llth September 1911, and. the plain* 
tiff commenced this action eight days later, 
nob merely against, the first two defendants, 
who are the representatives of Goar Basna, 
but also against three other persons on the 
allegation that the latter had fraudulently 
and wrongfully taken possession of the 
giods while Gour Basna was on his death- 
bed. The claim was resisted by these three 
defendants on the ground that as against 
them there was no cause of action. The 
Small Cause Court Judge has overruled this 
objection and made a decree against not only 
the Brst two but also the fourth and fifth 
defendants. There is no decree against the 
third defendant, because he died during the 
pendency of the suit, and his representatives 
were not brought on the record. The ques¬ 
tion in controversy is, whether the suit as 
framed is maintainable against the fourth, 
and fifth defendants. It is clear that as 
against the first two defendants, the claim 


is founded on a breach of contract; as repre¬ 
sentatives of the original purchaser, they are 
liable for the balance of price due to the 
extent of the assets in their hands. In so 
far as the fourth and fifth defendants are 
BODcerned, the claim is founded on the 
allegation, and the allegation has been found 
[;rue by the Small Cause Court Judge, that 
while Gour Basna was still alive, they 
fraudulently took possession of his goods, in 
>ollusioQ with the first defendant, in satis- 
•action of a pretended claim against Gour. 
)n behalf of the plaintiff, this claim has been 
lought to be supported on the analogy of 
he principle whereby executors de son tort 
.re made liable when they interfere with the 
state of a deceased person, and reference 
las been made to the decision of the Madras 
ligh Court in the case of Magaltin Qurudtah 
■,Narayana Rungiak (1). la our opinion, 

he principle invoked, of 

lay be found in mhuram ^ 

ogender Naraiu v. Temple i}i), and Kshihsh 

fhandra v. Radhici Mohan 

ossible assistance to the plaintiff; the fourth 

□d fifth defendants cannot, by any stretch of 

executors m anticipa* 




(1) 3 M. 339. 

(2) 20 M. 446. 

(31 2 Ind. Jur. (n- 

(4) 35 0.276; 3 M. L- T. 14T; 


12 C. W. W. 237* 
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tion. The plaintiff cannot, farther, saccaed 
on tlie footing that there was privity of 
contract between him and these defendants; 
nor can he succeed on the theory that in the 
events which have happened, he had a lien 
on the goods sold. Under section 95 of the 
Indian Contract Act, unless a contrary inten¬ 
tion appears by the contract, a seller has a 
lien on sold goods as long as they remain in 
his possession and the price or any part of 
it remains unpaid. Under section 96, where, 
by the contract, the payment is to ba made 
at a future date, but no time is fixed for the 
delivery of the goods, the seller has no lien 
and the buyer is entitled to a present de- 
livery of the goods without payment; but if 
tlm buyer becomes insolvent before delivery 
of the goods, or if the time appointed for 
payment arrives before the delivery of the 
goods, the seller may retain the goods for 
the price. It is clear, therefore, as was 
explained by Mr. .Tustice Bayley in Bln.vam v. 
Sanders (o) and New v. Siviin (6), where 
goods have been sold on credit and possession 
lias been delivered to the purchaser, the 
title vests completely in him and the vendor 
has no lien on the goods sold. In the case 
before us, the goods were sold on credit; so 
far as wo can gather, no time was fixed for 
payment of the price; the purchaser obtained 
possession of the goods. If thereafter the 
goods were unlawfully taken away from the 
custody of the purchaser by the fourth and 
fifth defendants, the plaintiff is not entitled 
to hold these defendants directly responsible 
for his claim. Whether after he has 
obtained a personal decree against the 
representatives of the purchaser, he may be 
in a position to pursue the goods in the 
hands of the fourth and fifth defendants in a 
proceeding properly framed for the purpose, 
on the allegation that they really constitute 
part of the estate of the deceased purchaser, 
is a que.stion which obviously does not arise 
for consideration in the suit as framed; nor 
indeed can a declaration in that behalf bs 
granted by a Court of Small Causes. 

The result is that this Hale is made abso¬ 
lute and the decree of the Small Cause Court 
Judge against the petitioners set aside. 
The petitioners are entitled to their costs 
both here and in the Court below. We 

C5) 7 D. & R. 396j (1825)4 B. & C. 941; 23 R.R, 525. 

((]) ^182S) D. A- L. 193j 34 R. R. 767. 


assess the hearing fee in this Court at one 
gold mohi^r. 

Buie made absolute. 


BOMBAY HIGH COUaT. 

First Civil Appeal No. 15 4 op 19H. 
October 4, 1912. 

Present'. —Mr. Justice Batchelor and 
Mr. Justice Rao. 

MANOHAR RAMOHANDRA HINGE^ 

Appellant 

versus 

The collector op NASIK— 

-aeSPONDENT. 

Pleader’s fee - Preliminary decree aijwiicatinj a 
party as agriciUturist—Aopeal to Sij'i Court—HeguXa' 
tion U of 1827, s. ^2* -PLetders A^tt ([of 1316), 
S3. 6, 7 {2Jf ^Bombay High Court Appellate Side Rules, 
r. 65.J 

4 

*(l) Section 52 First —Each Pleader employed iu 
prosecuting or defending an original suit shall be 
entitled to a porccntago on the amount sued for, ac¬ 
cording to the rates specihed in Appendix (L^. as a 
remuneration fur his trouble in acting in behalf of 
his client, until the decree in the suit is passed, and 
thereafter until such decree is ful611ed. 

Second. —The remuneration to a Pleader employed 
in prosecuting or defending an sippeal, regular or 
special, shall be the same as is above proscribed in 
the case of an original suit. 

t(2) Section G. And it is hereby enacted that see- 
tiou 25, Regulation XXVII of 1814 of the Bengal Godo, 
section 25, Regulation XIV of 1816 of the Uadras 
Code, and section 5^, Regulation II of 1827 of the 
Bombay Code, shall oease to bs enforced, excepting 
for the purpose specified in section 7 of this Act. 

Section 7- And it is hereby enacted that parties 
employing authorised Pleaders in the said Courts 
shall be at liberty to settle with them by private 
agreement of the remuneration to bo paid for their 
professional services, and that it shall not be neces¬ 
sary to specify saoU agreement in the vakaZutmmai 
Provided that when costs are awarded to a party in 
any regular suit, original or appeal, decided, on the 
merits, against another party, the amount to be paid 
on account of fees of Pleaders shall be calculated 
according to the Rules contained in tho sections of 
Regulations specified in section 6 of this Act; and 
that when costs are awarded in other cases, tho 
amount to be paid on account of such fees shall be 
one-fourth of what it would have been in a regular 
suit decided on its merits. 

;t(3) Rule 65. When a Vakil is employed in any 
reference made under section 113 (Order XLVX, 
rule 1) of the Code of Civil Procedure, or any ap¬ 
plication for the exercise of the Court’s Extraordi¬ 
nary Jurisdiction in civil matters under section 116 
or in any application under section 25 of the Pro* 
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For tKe purposes of assosslnj^ Mio Pleotler’a foos, an 
appeal to the Court from a proHininary clocroo 

adjadioating the status of a party as an agriculturist, 
is governed, neither by section 52 of Regulation II of 
1827 nor by section 6 of Act I of 1846. but by rule 65 
of the Appellate Side Rules of the Bombay High Court, 
under which the fee to bo allowed is tho sum of 

Rs. 30. 

Mr, K. IL Relkar, for the Appellants. 

Mr. L. A. Shah, Acting Government 
Pleader, for the Respondeat. 

JUDGMENT.—A suit was filed by the 
Collector of Nasik, representing the Coart of 
Wards, and on behalf of a certain ward, for 
redemption of certain lands under the 
Dekkhan Agriculturists’ Relief Act. Pre¬ 
liminary issues were framed as to whether 
the plaintiff, the ward, was an agriculturist 
within the meaning of the Dekkhan Agri- 
ouUarists’ Relief Act; and whether he was 
otherwise entitled to tbe benefit of that Act. 
These issues were determined in the plaintiff’s 
favour by the learned first class Subordinate 
Judge. The defendant appealed to this 
Court contending that it should have bsen 
held that the plaintiff was not an agri¬ 
culturist. We, however, were of opinion, 
that the learned Judge below was right, and 
we affirmed his finding that the plaintiff is 
an agriculturist within the meaning of 
the Act.* 

The question now involved is as to the 
basis upon which Pleader’s fees should be 
calculated iu the [defendant’s appeal. The 
learned Government Pleader on behalf of the 
plaintiff has contended for the application of 
the second clause of section 52 of Regulation 
TI of 1827, while the Taxing Officer has 
taken the view that that Regulation does 
not apply, and that tbe fees must be assessed 
under Rule 65 of the Appellate Side Rules 
of this Court. That Rule provides for the 
allowance of a sum of Rs. 30 in appeals 
where the provisions of section 6 of Act I 
of 18 46 and section 52 of Regulation II of 
1827 do not apply. 

The question, therefore, first to be cjn- 
sidered is, whether the case falls withiu the 
scope of section 52 of the Regialation. That 
section consists of two clauses, whereof the 


TiDOial Small C'aase Courts Act, IX of 1887 , or any 
appeal, in regard to which the provisions of section 
6 of Act I of 1846 and section 62 of Regulation II of 
1827 do not apply and costs are awarded, a suin of 
Bb 80 shall be allowed as Vakil’s fee in the Bill of 
Costs. 

•14 Boro L. B. 943; 17 Ind. Cas. 670. 


first deals with the costs allowable in a suit, 
and the second with the costs allowable in 
an appeal. It is provided that in regard to 
the cos^s in a suit, tbe Pleader is to be 
entitled “to a percentage on the amount 
sued for, according to the Rules specified n 
Appendix L, as a remuneration for his trouble 
in acting in behalf of his client, until the 
decree in the suit is passed, and thereafter 
until such decree is fulfilled”. The second 
clause lays down that tbe remuneration in 
respect of an appeal shall be the same as 
is above prescribed in the case of an original 
suit”. It is admitted that in the case of an 
appeal, those words must be read as meaning 
not a percentage on tbe amount sued for, 
but a percentage on the amount forming the 
subject-matter of the appeal. 

This then being the scope of section 52, 
can it be said to govern such an appeal as the 
present? We think not. In the first place, 
the only question raised in this appeal was as 
to the status of the plaintiff, whether he was 
or was not an agrioulrurist wirhin the 
meaning of the Dekkhan Agriculturists’ 
Relief Act; and we are of opinion that it can¬ 
not be said that any amount of money what¬ 
ever could be allocated or described as the 
subject-matter of such ao appeal. Secondly 
section 52 clearly contemplates the case of 
a decree which terminates the suit, for the 
remuoeratioD 18 to be for the Pleader e 
trouble iu aotiug, not only until the decree in 
suit is passed, but also thereafter, until such 
deoree ia fulBiled. This, however, is a decree 
which did not and could not ternninate the 
suit. Listly, this particular kind of appeal 
is a creature of the recent Civil Procedure 
Code of 1908, ae interpreted by this Uonrt 
which has held that an order that a party 
is or is not au agfrioulturist within the 
meaning of the Act amounts to a preliminary 
decree, and eo requires the party aggrieved 
to appeal from it it he wishes to contest it. 
No such appeal as the present was possible 
when the Regulation was enacted, and in our 
rndgment the words of the Regnla ion cannot. 
witLut nndne straining, be held to cover the 
rnfeuohan appeal-r such a deoree as 
^e have here. But it eeetion 52 of Begnlatioa 
tr ^ ift97 has DO appUoattoii to this decree, 
1“' sSon V of let I of 1846 is equally 

rr‘’mn:t fn’evitabl, be governed by Rule 65 
0^50 Appellate Side Rales. It may be that 
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this result- is in some respect anomalous as 
furnisliingf inadequate remuneratLou for the 
labour and trouble which Pleaders must incur 
in a particular class of cases. Our duty, how* 
ever, is limited to administering the law as we 
find it, and if our decision leads to the 
anomaly which I have suggested, it will by 
no means be the only or the most serious 
anomaly of its class now existing. 

We most, therefore, affirm the order of the 
Taxing Officer. 

Order affirmed. 


CALCUTTA HIGH COURT. 

Second Civib Appeal No. 911 op 1911. 

September 5, 1912. 

Present'. —Sir Ashutosh Mookerjee, Kt., 
Judge, and Mr. Justice Holmwood. 

C. H. CROWDT— Dependant—Appellant 

versus 

L. O’REILLY— Plaintiff—Respondent. 

Easement—Easenient of ncec.ssii>j, what is—Grant of 
i>art of land hy owner—Easements implied in favour of 
part grayifed —yo reservation bij implication in favour 
of grantor except in case of easement of necessity. 

An easement of necessity is an casement which is 
not merely necessary for the reasonable enjoyment of 
the dominant tenement, but one without which that 
tenement cannot be used at all. 

Sukh Dei v. Kedar Nath, 33 A. 467; 8 A. L. .T. 
280; 9 Ind. Cas. 028; WutzUr v. Sharpe, 15 A. 270, 
Esuhai v. Damodar, 16 ih 552; Chunilal y. Mani- 
Shankar, 18 B.6l6and Krisknamarazu v. ifarrazu, 28 
M. 495; 15 M. L. J. 255, referred to. 

Where an owner of land grants part of the land 
and retains other parts himself, all easements neces¬ 
sary for reasonable enjoyment are usually implied in 
favour of the part so granted, but such easements are 
nob raised by implication in favour of the part re¬ 
tained, unless they are easements of necessity. Or, 
in other words, there is ordiuarilv no reservation by 
implication in favour of the grantor except in the 
case of an easement of necessity. 

Pnrncndra Narain v. Dwijendra Narain, 8 0. L. J, 
289 relied upon. 

Appeal from fche decree of the District 
Judge cf Bhagalpore, dated March 18tb, 1911, 
reversing that of the Munsif of Beguserai, 
dated June 27th, 1910. 

Dr. Rash Behary Ohose, Baba TfmakaU 
Mukherjt and Moulvi Syei Mohammad Tahir, 
for the Appellant. 

Mr. B. Chakravmti and Babu Biraj Mohari 
Majumdar, for the Respondent, 


JUDGMENT.—The plaintiff-respondent, 
as the owner of the Masoadpur Indigo 
Factory, commenced this action for enforce¬ 
ment of a right of way against the defendant 
appellant, the owner of an adjoining property 
known as the Hajipur Bungalow. The Court 
of first instance dismissed the suit; upon 
appeal, that decree has been reversed by the 
District Judge. The antecedent history of 
the dominant and servient tenements may 
be briefly stated. The Masnadpur Indigo 
Factory was built between tbe years 1870 
and 1879. In 1891, one Meares purchased 
land towards the north of the factory, and in 
1895 he built thereon tbe Hajipur Bungalow. 
In the latter year, one Holloway purchased 
the factory, and on tbe HOth April 1897, he 
also purchased the Hajipur Bungalow from 
the widow ol Meares. The position at that 
time was that Holloway became the owner of 
both the properties. On the Slst January 
1901, Holloway sold both the factory and the 
bungalow to 0. H. Orowdy and his brother 
H. £. Crowdy. The District Judge has 
found npon the evidence that the disputed 
thoroughfare came into existence duiing 
the period that Holloway was the owner of 
the two properties, possibly immediately after 
the acquisition of the bungalow by Holloway 
in 1897. The thoroughfare, it has b^en 
found, was a formed road, and was used as a 
passage by Holloway, bis servants, his 
tenants, carts, bullocks and cattle to pass 
from the factory across the land of the 
bungalow and in front thereof, to the public 
road towards the north. This condition of 
things continued daring the time that the 
Crowdys were owners of the two properties. 
On the 3rd September 19 >6 ,‘the Orowdy 
brothers sold the factory as also the bungalow 
to the plaintiff respondent O’Reilly; it 
appears that the agreement for transfer had 
been made as early as the 26th May 1906, 
and O’Reilly had been put in possession; this, 
however is not material for the purposes of 
this suit. On the same date, the 3rd Septem¬ 
ber 1906, O’Reilly transferred back the 
bungalow to the defendant-appellant 0. H. 
Orowdy, who was one of the vendors. After 
this, O’Reilly for about two years used the 
disputed thoroughfare as a passage for him¬ 
self, his men, his wheeled vehicles, and he 
never asked permission of Crowdy nor did he 
meet with any resistance or obstruction from 
him, In October 1908, however, the defend- 
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ant stopped a serrant of the plaintiff; this 
led to oriminal prooeedio^fl, and, ultimately 
on the 26fcH November 1903, the Sub- 
Divisional OBBoer directed O'Reilly nob to use 
the thorougrhfare till he had established his 
right of way ia a Civil Court, O’Reilly 
thereupon commenced the present action on 
the 15bh January 1901. As already stated, 
the suit was dismissed by the Court of first 
inebance, bat has been decreed on appeal. 
The District Judge has found that the 
thoroughfare was a formed road and was a 
way of necessity, and that the plaintiff has a 
title thereto by implied reservation. This 
view has been assailed before us as unsound 
in law. The questions, therefore, which 
arise for examination are, fii'st, is the 
thoronghfare an easement of necessity, and, 
secondly, can the plaintiff claim title thereto 
by implied reservation? 

In so far as the first question is concerned 
it has been contended that there can be an 
easement ot necessity, only when an absolute 
necessity is established. This may be con¬ 
ceded, because the expression of opinion in 
Watts-v Kelson (1). which tends the other 
way. as also a similar opiniin of Mansfield, 
C. J., in Morris v. Edgington (2), cannot be 
treated as good law, in view of the later 
decisions in Rohnei v, Ooring (I), Proctor v. 
Hoigson (4), Union Ijighterag3 Oo. v Lonion 
Graving Doc^ Go. (5), Ray v. HazeUine 

(6). We take it, therefore, as stated in 
the Daws of England, edited by Halsbary, 
Vol. If, section 487, that an exsement 
of necessity is an easement which is 
nob merely necessary for the reason¬ 
able enjoyment of the dominant tenement 
bub one without which that tenement 
cannot be used at all. A simiUr view was 
taken in Kedar hath (7)i see also 

Wutzler V. Sharpe (8), Esubai v. Damoiar (9), 
Ohunilal y. ManuhankariXQ), Krishnantaraza 


(1) (1870) 6 Ch. Ap. 108 at p. 175; 40 L. J. Ch. 126; 

24 L. T. 209; 19 W. E. 833. 

(2) (1810) 3 Taanfc 24 at p. 31; 12 B. B- 579. 

( 8 ) 1824) 2 Bing. 76j 9 Moore 166. r t 

(4) (1855) 10 Ex. 834; 3 C. L. B. 755 ; 24 L. J. iSx. 

195< 

( 6 ) (1902) 2 Oh. 557 at p. 572; 87 L. T. 381; 71 L. 

J. Oh. 791:18 T. L. E. 754. ^ ^ . 

( 6 ; (1901) 2 Oh. 17; 73 L. -T. Ch. 537; 90 L T. 703. 

(7) 33 A. 467; 8 A. L. J. 280; 9 Ind. Oaa. 628. 

( 8 ) 15 A. 270. 

(9) 16 B. 552. 

( 10 ) 18 B. 616. 


V. Marrazu(ll). Tested in’the light of these 
principles, the plaintiff has completely es¬ 
tablished that the disputed thoroughfare is 
a way of necessity. The defendant sought 
to make out that there was a pathway 
towards the west of the factory, through 
which it might be possible to get out of the 
land; but the District Judge has found that 
the path in question was so narrow, a foot 
in width, that it could not be used for the 
ingress and egress of carts, bullocks and 
cattle, and that if the plaintiff was confined 
to the use of that way and had no way for 
wheeled traffic, the factory must be 
immediately abandoned. Under these 
circumstances, we must hold that the 
thoroughfare in question is a way of necessity 
properly so called: Dodd v. Burchall (12), 
Brown V Alabaster (Id). 

In so far as the second question is con¬ 
cerned, it has been argued that a way of 
necessity may be acquired by implied grant, 
only by a grantee and not by a grantor, and 
reliance has been placed upon the observation 
of Lord Westbury in Suffield v. Brown (l4). 
It has not been dispur.ed, however, that 
under the law of England it is well settled 
that where an owner of land grants part of 
the land and retains other parts himself, 
all easements necessary for reasonable 
enjoyment are usually implied in favour of 
the part so granted, but such easements are 
not raised by implication in favour of the 
part retained, unless they are easements of 
a much more restricted class, namely, 
easements of necessity. In support of this 
proposition, reference may be made to the 
exposition of the law by Thesiger, L. J., in 
Wheeldon v. Burrows (15), where it was 
pointed out that the distinction had existed 
almost as far back as the law could bs 
traced on the subject. Union Lighterage 
Oo. V. London Graving Dock Oo (5^* 

V. Hazeldine (6), Gordon v. Ogilvie (16). 


/I i\ Oft W 495" 15 M» Ij* j * 255* 

U2) ( 862) I H & 0.113; 31 L. J. Ex. 364; 8 Jun 

1 SS 7 . 37 ch. D. 490; 57 h. J. Ch. 255; 68 L, 

nv nsft) 4 De®a. J & 3- 185; 3 N. R. 340; 33 f- 
Oh. 24'l; 10 Jar. IN. 8.) UL » T. 627; 12 W. B. 


fl5' 1879) Cb. D. 31; 48 L. J. Oh. 853; 41 L. T. 

57 . 28 W R. 196 

^l 8 ) (1899) 15 T. h. 239. 
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The tendency of the law to favour ease¬ 
ments against the common owner rather 
than easements for his benefit, arises 
from the two-fold principle, that a man 
shall not derogate from his grant. Gable v. 
Bryant (17), and that a grant is always 
construed most strictly against the grantor: 
yeill V. Devonshire (18). The reason for this 
rule of construction is, that were it other¬ 
wise, grantors would always affect ambiguous 
expressions, if they were afterwards at liberty 
to put their own construction on them 

(Shep. Touchstone 87). It may be conceded 
that if the grantor intends to reserve any 
right over the tenement granted, it is bis 
duty to reserve it expressly in the grant; to 
say that a grantor reserves to himself in 
entirety that which may be beneficial to 
him, but which may be most injuiious to the 
grantee, is quite contrary to the principle 
upon which an implied grant depends, which 
is that a grantor shall not derogate from or 
render less effectual his grant, or render that 
which he has granted less beneficial to his 
grantee. Consequently, there is ordinarily 
no reservation by implication in favour of the 
grantor; to this, however, there is an 
exception, namely, where the easeraeut is one 
of necessity properly so called, a reservation 
will be implied in favour of the grantor. It 
is true that the operation of a plain grant, 
not pretended to be otherwise than in con¬ 
formity with the contract between the parties, 
should not be limited and cut down by the 
fiction of an implied reservation in favour of 
the grantor; the reason, however, does not 
apply, if the easement claimed by the grantor 
is strictly one of necessity; the grantee could 
never have imagined that the grantor intend¬ 
ed to make valueless what he retained. At 
any rate, the exception is so firmly imbedded 
in the law that it cannot be swept away by 
the assertion that it is not defensible on 
logical principles, for as Lord H4sbury said 
in Quinn v. Leathern (19), the law is not 
necessarily a logical Code and is not always 
logical at all. We must hold, therefore, that as 
the thoroughfare in question has been proved 
to be a way of necessity, the plaintiff ia en¬ 
titled to claim it on the principle of implied 
reservation, AVe arrive at this conclusion 

(17) (1908) 1 Ch. 259; 77 r. J. Ch. 78; 98 L. T. 98 

(18) (1882) 8 A. C. 135 at p. 149; 3l W, R. 622 

(19) (19CU) A. C. 495 at p.506; 70 L. J. P. c' 76- 
85 L. T. 289j 50 W. R. 139; 65 J.P, 708; 17 T.L.R' 749 ’. 


witbouthesitation becanse upon facts establish - 
ed beyond controversy, there cannot be the 
remotest doubt as to the true intention of the 
parties. The conveyance and re-conveyance of 
the 8rd September 1906 were part of the same 
transaction, and the parties as reasonable 
men could only have intended that the 
owner of the factory should use it in the 
same manner and with the same amenities 
as previously. The view we take is support¬ 
ed by the decision in Purnendu Narain v. 
Dwijendra Narain 

A subordinate point was urged by the 
appellant to the effect that if the plaintiff 
has a right of way of necessity, its measure 
must depend upon the circumstances as they 
existed at the time of the grant and implied 
reservation: London Oorporation v. Biggs 

(21). This doctrine need nob be disputed, 
and, as we understand the decree of the 
District Judge, be has kept this principle in 
view, because be states explicitly that the 
road is to be used for the benefit of the 
factory. We are of opinion, therefore, that 
the appellant has no substantial grievance in 
this matter. 

The result is that all the points urged by 
the appellant, fail. But we are of opinion 
that as the easement claimed by the plaintiff 
is one of necessity and in derogation of the 
rights of the grantee, it should be enjoyed 
subject to the amenities of the property of 
the defendant, that is to say, with as little 
disturbance as possible to the peaceful oc¬ 
cupation of his premises; to secure this, we 
direct that the alignment of the thoroughfare 
through the compound of the appellant be 
modified by carrying it (at the expense of the 
appellant) along the western boundary of 
the compound and thence from the north-west 
corner in an easterly direction to the northern 
gate of the same compound Subject to 
this modification, the decree of the District 
Judge must be affirmed and this appeal dis¬ 
missed with coats. 


(20) 8 0 Decree modijied, 

(21) (1880) 13 Ch. D. 798; 49 L. J. Ch. 297; 42 L. 
T. 580; 28 W. R. 610; 44 J. P. 345. 
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BOMBAY HIGH COURT. 

Skoond OiTiii Appeal No. 459 op 1912. 

October 15, 191’.£. 

Mr. Justice Batchelor aiid 
Mr. .lustice Rao. 

SHB3HDASAOHARTA— 

Appellant 

versus 

BHIMACHARTA BAPAOHARYA^ 

Respondent. 

Limitation Act {XV oj 1877), Sch. IT, Art. 179— 
inlaid of eJsecuiioH—Aiyplicntionfor e.vfen;iion of time 
to file extract froyn Collector's record—'Civil Procedure 
Code (Act XrV of 1882), s. 239. 

An application by a decveo-holder for an extension 
of time within which to produce an extract from the 
Collector’s record to be filed \yith a pending 
for execution, is a stepdn-aid of execution. 

Haridas Nanabhni v, Vithaldas Ki.’ihcndas, 14 Bom, 
L. R. 765; 36 B. 030; 17 Ind, Cas. 30, followed. 

yuch an application is not the less a step-in-aid of 
execution, because its iminediace effect may be to 
defer the satisfaction of the docreo. It is not neces¬ 
sary that it should be a stop in expedition or acceler¬ 
ation of the execution ns aijainst its retardation. 

The law requires only that it should be .a stop-in aid 
and if the decree cannot be oxccutcd at all otherwise 
•than by means of ii temporary delay, a step which 
ensures the ultimate execution, though at the expense 
of a temporary delay, may well be described as a step- 

.n-aid of execution. 

1 

Second appeal from the decision of the 
District Judge of Bijapur, in Appeal No. 27 
of 1911, reversing that passed by the first 
class Subordinate Judge of Bijapur, in 
Darkkast No. 216 of 1910. 

Mr. Setlur, (with him Mr. N. V. Gokkale), 
for the Appellant. 

Mr. K. H. Kelkar^ for the Respondent. 

JUDGMENT.—The only question involved 
in this appeal is whether a certain applica¬ 
tion, made by the decree-holder on the 296h 
July 1907, is to be considered as a step-in- 
aid of the execution of the decree. If it is 
to be so considered, then undoubtedly the 
darkkast is in time. On the 8th of April 
1907, the first dirkhast was made by the 
decree-holder and the Court acting under sec¬ 
tion 238 of the then Code of Cipil Procedure, 
called upon the decree holder to supply, 
on or belore the 20th July following, a 
certified extract from the Collector’s record. 
As the decree-holder was unable to furnish 
the requisite copy within the time pres¬ 
cribed, he made this application of the 29th 
July upon which the present appeal turns. 
This application was for an extension of 
time within which to produce the extract 


from the Collector’s record; and it was grant¬ 
ed by the Court. 

Since the learned District Judge delivered 
his judgment in the matter, a somewhat 
similar case has been decided by this Bench 
in Haridas Nanahkai v. Yithallfts Kisandas 
(1), and Mr. Keikar adrnils that this appeal 
must be decided in accordance with that 
case. VYe may add in now, following 
Haridas Nanahhai v. Vithaldas Kisandas (1), 
that it appears to us that such an application 
as this is not the less a step-in-aid of execu¬ 
tion, because its immediate effect may be to 
defer the satisfaction of the decree. It is 
not necessary that it should be a step in 
expedition or acceleration of the execution 
as against its retardation. The Act requires 
only that it should be a step-in-aid, and if 
the decree could not be executed at all other¬ 
wise than by means of a temporary delay, 
a step which ensures the ultimate execution, 
though at the expense of a temporary delay, 
may well be described as a step-in-aid of exe¬ 
cution. Following Haridas Nanabhai V. Vithal- 
das Kistndas (1), we reverse the decree au 1 
remand the darkhast to be decided on its 

merits with costs throughout. 

Decree reversed. 

(1) 14 Bom. L. R. 765; 36 B. 638; 17 Ind. Cas. 30. 


CAtiOUrTA HIGH COURT. 

Civil Rule No. 4367 op 1912. 
September 5, 1912. 

Present: —Sir Ashutosh Mookerjee, Kt., 
Judge, and Mr. -Justice Holmwood. 
UMFiSHANANDA DUT JHA— Opposite 

Party—Petitioner 


versus 

Sir RAVANESWAR PROSAD SINGH 
n OTHERS—Petitioners—Opposite Party. 
Oioil Procedure Code C Act XIV of 18829, s. 539 
blic Charity -Endowment—Scheme confirmed by 
ah Court - Amendment of scheme—Juri/idicfion of 
ifrict Court--Directiona necessary to carry out 
erne -Income of endowment uncertain~Audit to be 
nuent— Committee of management—Person hamn^j 
■Ziiaru interest in endowment properties or creditor 

Z,sn,„»i^nt whether should serve on Committee. 
vite ; a under soetion 539 of the Civ,'I Pro- 
nf IS32 a echeme for the administration of 
□"bUcohari ybatbeen framed by the District Court 
coufirrd by the High Court an applioatioa for 
ri-ft-Tinn nf the scheme can be eutertained only 
the ^ blit the District Court is at liberty 
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io "ive such directions as may bo necessary to carry 
out the modified scheme. 

Where tho income of a public endowment is of an 
uncertain and variable character, it is extremely 
desirable that audits should bo fairly frequent and 
Boareliino:. 

No one, who has any liecuniary interest in the en* 
dowatont propei'ties or is a credllor of tho endow¬ 
ment, should serve on tho Committee of management 
of tlie endowment. 

Rale against the order of the District 
Judge cf Burdwau, dated the 11th June 
1912. 

Mr. B. Chahroharii, Babua Vivaria Nath 
Chahrabarli, Biraj Mohan Moiinndar and 
Mohini Mohan Ohatleriee, for the Petitioner. 

Dr. Hash Behary Ghose and Babu. Knlwant 
Sahay^ for the Opposite Party. 

JUDGMENT.—This Rule was granted 
upon an application by the high priest of 
the temple of Baidya Nath, who was 
elected to that office in execution of a decree 
of this Court, made in affirmance of the 
decree of the Court below in a suit under 
section 539 of Code of Civil Procedure of 
1832: Shailajannn(hi v. [Tmeshanund (1). 
Under that decree, a committee of three 
persons was appointed, of whom one has 
recently died and the other two are the 
opposite party to this Rule. Since the 
appointment of the committee, there have 
been differences between the members and 
the high priest upon questions of the 
management of the affairs of the temple. 
The result was that in 1909, one of the 
members of the committee applied to the 
District Judge for a rnodification of the 
scheme. The application was dismissed on 
the 29th March 1910. The matter was 
then brought up to this Court, and on the 
8th September 1910, this Court, on the 
anthority of the decision of the Judicial 
Committee in frayag Das v. Tirumnla (2) 
and with the consent of the Counsel on both 
sides, directed the insertion of two clauses 
in the decree; by one of these clauses, 
liberty was reserved to any person interested 
to apply to the District Court with reference 
to the carrying out of the directions of the 
scheme; by the other clause, liberty was 
reserved to any person interesteJ, from 
time to time, to apply to this Court for 
any modification of the scheme that might 

(!') 2C.Ii. J. 4G0. 

(2) SO M. i: 8; 11 C. W. N. 442; 2 M. L. T. 119; 
17 M.L. J. 236; 34 I. A. 78; 9 Bom. L. R,588 (P. C.;. 


appear necessary or convenient. The 
members of the c^mniittee subsequently 
applied to the District Judge that direc¬ 
tions might be given to the high priest to 
the following effect; namely, firsts th^t 
whatever resolutions might be passed by 
the committee or by tho majority thereof 
for the management and supervision of 
the temple and of the income and ex¬ 
penditure of the temple, should be acted 
upon by the high priest, and in case he 
disobeyed such direction, the resolution be 
made a Rule of Court with such modifica- 
iion or alteration as the District Judge 
might find necessary, secondly^ that the high 
priest do allow a nominee of the committee 
access and ingress into the temple for 
keeping watch and guard over the offerings 
known as the eharaos. The high priest 
opposed the application on the ground that 
it was in essence an application for modifica¬ 
tion of the scheme and could be entertained 
only by the High Court. The District 
Judge overruled this objection on the Uth 
June 1912, and directed that the application 
be heard on the merits. The high priest 
has obtaind this Rule on the ground that 
the District Judge has acted without jurisdic¬ 
tion. On behalf of the committee, it was 
faintly suggested that this Court should not 
interfere till the inquiry had been completed 
by the District Judge. It was not seriously 
disputed, however, that full relief could 
he granted to the committee only by an 
alteration of the scheme. In these circum¬ 
stances, it is obviously undesirable to allow 
the proceedings to continue before the Dis¬ 
trict Judge, with the inevitable result 
that any orders he might pass would 
have to be subsequently discharged as made 
without jurisdiction. 

As regards the merits of the case, which 
may be gathered, with some approach to 
accuracy, from the petitions and affidavits 
filed in this Court and in the Court below, 
we have to observe that the allegations 
made by the committee against the high 
priest may be classified under three heads; 
namely, firsts those that justify, if true, the 
removal of the high priest; seconily, those 
that justify, if true, a modificiition of the 
scheme, and. thirdly^ those that justify 
direct>ion3 for the effective enforcement of 
the scheme. The oeunter allegations of the 
high priest against the committee, on the 
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other hand, are to the effect that the 
members desire to interfere with the internal 
management of the temple and thus praoti' 
oally to 8aperse<^e completely the high 
priest, except in the performance of religious 
ob8er7anoes and ceremonies. There is also 
an allegation, made by the high priest 
and repudiated by the committee, that one 
of the members advanced large sums for 
the purposes of the suit under section 539 
of the Code of 1882 and is really in the 
position of a creditor of the temple funds. 
As wo have already stated, the relation 
between the high priest and the committee 
has nob been, by any means, of a friendly 
character; and we are clearly of opinion 
that the scheme has to be altered and 
directions given for the enforcement of the 
scheme. 

In the first place, the committee must 
prepare an annual budget of the incarae 
and expenditure; the income is necessarily 
of a fluctuating character, but calculations 
can easily be based upon the average income 
for some years past, Wq consider the 
preparation of the budget essential, because 
there are heavy debts which must be dis¬ 
charged as eaily as practicable. The first 
charge will be the estimated current ex¬ 
penditure budgeted for by the high priest 
and sanctioned by the committee; the 
second, repairs to the buildings; the third, 
payment of debts; the fourth, improvements 
suggested by either the high priest or the 
committee; the fifth, the investment of 
surplus. A clause for the preparation of 
the annual budget will be iuserted in the 
scheme. 

lu the second place, provision must be 
made for quarterly audits and annual inspec¬ 
tion of the accounts. Where the income 
of a public endowment is of an uncertain 
and variable character, it is extremely desir¬ 
able that audits should be fairly frequent 
and searching. A clause will be inserted 
in the scheme to the effect that it will 
be one of the duties of the committee to 
arrange for quarterly audits and annual 
inspections. 

In the third place, provision must be 
made for joint control of the temple funds 
after they have been realised. The offerings 
made by the pilgrims must be collected 
after the worship has been finished and 
then placed in a receptacle with double locks 


of which one key should be in the lands 
of the high priest and anothfr with a 
member of the committee. A list of the 
money and articles so deposited shall be 
prepared from day fo day and eigned by re¬ 
presentatives of the committee and of the 
high priest. A clause to this effect will be 
inserted in the scheme. 

In the fourth place, we must guard against 
undue interference on the part of the com¬ 
mittee with the high priest in the internal 
management of the temple. We do not think 
it necessary for the committee to keep an 
officer to watch the offerings as they are 
made by the pilgrims to the deity and 
placed on or near the image, at the time of 
the worship. It has been suggested that 
if this precaution is not taken, the offerings 
may be misappropriated by the high priest 
or by bis officers. But it is plain that some 
trust must be reposed upon a man in the 
position of the bigb priest of the Baidya 
Nath temple. We are reluctant to believe 
that be can misappropriate the offerings made 
to the deity, and it is bis paramount duty 
to see that the offerings are not misappro¬ 
priated by his officers. If it can be estab¬ 
lished that he cannot be trusted in these 
matters, the question would necessarily arise, 
whether he should continue to hold the 
office of high priest. We do not think that 
so long as he fills that office that there 
should be what cannot but be deemed 
vexatious interference with the discharge 
of his duties. The Court will not tolerate 
what the committee apparently want, namely, 
that the high priest shall be reduced to the 
position of a merely officiating priest with 
practically no concern in the management of 
the temple and its funds. 

Id the fifth place, it is clear that no one 
who has any pecuniary interest in the 
temple properties or is a creditor of the 
endowment should serve on the committee. 
The suggestion that any of the present 
members falls within this category has been 
vigorously repudiated, and it is not necessary 
for our present purpose to investigate this 

matter, specially as the member in respect 
of whom the imputation has been made, 
has intimated to the Court, through his 
Vakil, that he has no claim against the 
temple funds for sums advanced by him to 
the high priest for the purposes of the 
litigation under section 639. But we direct 
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that a clause to this effect be inserted in 
the decree, so that should any question 
of fitness for membership hereafter arise, 
the matter may be determined by the District 
Judge. 

We may add that it was suggested by the 
opposite party that the scheme should be 
amended by the insertion of a clause to 
the effect that the high priest may bs 
removed for good cause, without the 
institution of a fresh suit. This course 
is apparently supported by the decision in 
Damolar v. Bhogilall (3), followed in Prayag 
V. Tirtitnala (4), But the matter does not 
arise properly on the present application 
by the high priest, and must be considered 
on principle, should the committee here¬ 
after apply for such an amendment of the 
scheme. 

The result is that the Rule is made 
absolute and the decree and scheme amended 
as directed. The order of the District 
Judge will be discharged, but he will be at 
liberty to give such directions as may be 
necessary to carry out the amended decree 
and scheme. There will be no order as to 
the costs of these proceedings. 

Rule made absolute. 

(3) 2i n. 45. 

(-1) 28 M. 319j 15 M. L. J. 133. 


BOMBAY HIGH COQRT. 

Appeal from Order No. 33 of 1912. 

October 11, 1912. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

and Sir N. G. Chandavarkar, Kt., Judge. 

MISS M. J. D’SILVA— Appellant 

versus 

MISS D. J. S. MINIZIS— Defendant- 

Respondent. 

Bombay Ciril Goaris Act {XIF of 1869), s. 32 —Cotiyt 
of ira»'<Is Act yl of ISOS), s. 3 (c) —Jurisdiction —Suit 
against Collector as Court of ll arrf.'j. 

A suit brought against a Collector, appointed Court 
of Wards under section 3 (c) of Bombay Act I of 
1905, is a suit against an officer of Governmenb sued 
in his official capacity and as such is triable only by 
the District Court by virtue of the provisions of sec¬ 
tion 32 of Act XIV of 1869. 

Appeal from an order passed by the 
first class Subordinate Judge at Dbulia 
in Civil Suit No. 422 of 1911, 


Mr. T. R. Vesat, iir the Appellant. 

Mr. L. .4. ■'^hah, acting Government Pleader, 
for the Respondent. 

JUDGMENT.—Accepting the view of the 
District Judge stated in his judgment of the 
7th of October 1911, in support of his order 
returning the plaint for presentation to the 
Subordinate Judge's Court, we take it that 
the second defendant^ was appointed Court 
of Wards under section 3 (c) of Bombay Act 
I of 1905. 

The question is whether he is sued as an 
Officer of Government in his official capacity. 

Section 3 of the Court of Wards Act of 
1905 enables the Governor in Council to 
appoint certain Officers to be a Court of 
Wards for any part of the Presidency. 
The power of the Governor in Counoil 
is confined to the appointment of Officers 
and, therefore, it is only as an Officer 
of Governmenb that the second defend¬ 
ant is a Court of Wards. We think, there¬ 
fore, that he is an Officer of Government 
sued in his official capacity and that, there¬ 
fore, nnder section 32 of Act XIY of 1869, 
the Subordinate Judge's Court canuob enter¬ 
tain the suit. 

We, therefore, affirm the order of the 
Subordinate Judge. 

If the plaint is not presented in the proper 
Court within a month, the plaintiff must 
pay all the costs. If it is so presented, 
the costs throughout will ba casts in the 
cause. 

Order accordingly^ 

•The second defendant was the Collector of East 
Rhandesh, 


CALCUXTA HIGH COURT. 

Civil Rule No. 2410 of 1912. 

August 19, 1912. 

Present :—Sir Ashubosh M>ok9rj33, Kr,, 
Judge, and Mr. Justics Beachcroft. 
TOOKOOMONI DA31 —laoJUiNT-DSiro:! — 

Petitioner 

xersns 

DWARKA NATH DINDA-DEO.tau. 
no .DSC— Opposirs PA^Tf. 

Fraud —Exscution, of decree Sale —Fraud antejed^nt 
relevant in deferinininj lohether there ivjs fraud subie^ 
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qiicnt lo mile—Fraud to bo constderodag a whole—Liini^ 
taiion Act of 1908), ». 18, 

It caiuiot bo laid (Iowa ua ail ialioxible riilo of law 
that pi'oof of fraud autocodont to aa oxucuCiiott salo 
iiocossarily indicates contimianoo of timt fraud subac- 
qaunt to tho sale. At tlie same time, it is clear that 
proof of fr.aiut antecedent to tlio sale, may have au 
important bearing'on tlio dotorminatiou of the ques¬ 
tion whether there was fraud subsequent to the sale, 
sufticiont for tlie purpose of seocion 18 of the Liinita* 
tiou Act, in other words, tho question of fraud should 
be considered as a whole. 

Rale againat the order of the Sab- Judge of 
Midoapur, dated January20th, 1912, affirming 
that of the Muasif of Danton, dated June 

29th, 1911. 

Baba Biraj Moh'in Mojumdar, for the 
Petitioner. 

Babas Mohendra Nath Roy and Jyotish 
Chandra Hazra^ for the Opposite Party. 

JdDGMENr.— We are invited in this 
Bale to set aside an ord#»r whereby the 
Subordinate Judge has affirmed an order of 
the Court of first instance, refusing to set 
aside an execution sale. The sale took place 
on the 15bh November 1910, and the decree* 
holder became the auction-purchaser. The 
application to set aside the sale was not made 
till the 13th March 1911, that is, after the 

expiry of the thirty days prescribed by 

Article 16o of the Limitation Act, 1908. It 
consequently became necessary for the judg¬ 
ment-debtor to bring his case within section 
18. In order to do this, he alleged fraud on 
the part ot the decree-holder both before and 
after the sale. The Subordinate Judge has 
declined to consider the question of fraud 
antecedent to the sale and has coofioed his 
attention to the question of fraud subsequent 
to the sale, in our opinion, the case has not 
been properly considered. No doubt, it can¬ 
not be laid down as an infioxible rule of law 
that proof of fraud antecedent to the sale 
necessarily indicates continuance of that fraud 
subsequent to the sale. At the same time, 
it is clear that proof of fraud antecedent to 
the sale may have an important bearing iu 
the deter.ninatioQ of the question whether 
there was fraud subsequent to the sale, 
Buffioient for the purposes of seeiiou 18, in 
other words, tha question of fraud should be 
considered as a whole. We, therefore, make 
the Rule absolute, set aside the order of the 
Court below and remand the case to it for 
re-consideration. We do not express any 
opinion upon the merits; in fact, tne oir- 
cumstaiioes of the case have not been placed 


before us. The coats of this Rule will abide 
the result. We assess the hearing fee at 
one gold mohur. 

Rule made absolute. 


CALCUTTA H.'GH COURT. 
Appeal pkom Oriqinal Civil No. 53 of 1911, 

February 27, 1912. 

Present: —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Woodroffe. 

RAMJl DAS AND OTUER9—DEFENDANTS—■ 

Appellants 

versus 

JANKl DAS AND OTHERS— Plaintiffs— 

Respondents. 

Principal and agent—Undisclosed principal—Right 
of suit bg agent—Contract Act (IX of 1872;, ss. 230 (2.J, 
236. 

Au ageut is cnMtIod to suo oa a coufcracfc undex* 
section 230 l2j of the Contract Act, when ho is able 
to establish that he has an undisclosed principal be- 
hind liim, 

Where a conti'act has been entered into with a 
person in the character of au agent, but iu fact lie 
is acting not as agent of any principal, but on his 
own account, he is not entitled to sue on the contract, 
under the provisions of section 236 of the Contract 
Act. 

Appeal from the following judgment of Mr. 
Justice Rarington, dated Jane 29th, 1911: — 

“This is an action brought by sellers against 
buyers for damages for breach of a contract 
for the sale of heavy C bags. Under the 
contract, deliveries were to be made by the 
plaintiffs to the buyers at the rate of 20,000 
bags a month from December 1907 to April 
1908. The December instalment was not 
taken, but the loss duo on it was settled 
under a settlement contract between the 
plaintiffs and the defendants and the money 
due to the plaintiffs was paid. A similar 
course was taken with regard to the January 
instalment, and the present action is brought 
with reference to February instalment. The 
issues raised are;—(tO did the defendants 
enter into the contract stared in the plaint? 
(u) did the plaintiffs coiirract as agents 
for an undisclosed principal, or were the 
plaintiffs the real principals? and (m) were 
the plaintiffs ready and willing to deliver 
the goods under th^ contract ? With regard 
to the first issue, the contract has been 
produced and proved and the witnesses called 
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for the defendants do not deny it. The 
first issue, therefore, is decided in favour 
of the plaintiffs. With regard to the second 
issue, it is argued that the plaintiffs, while 
purporting: to contract as agrents for the 
defendants were really principals in the 
transaction, and the case of Sewdutt Roy 
Maskar.! v. Nah'ipiet (1) is relied upon as 
an authority for the proposition that under 
those circumstances, the plaintiffs are debarred 
from recovering. Now that was a case in 
which the defendant had employed the 
plaintiffs as agents on his behalf, and in that 
case when acting for the defendant who was 
a buyer, it was the duty of the agents to 
get the goods at the lowest price they could 
for the buyer who had employed them, and 
under those circumstances, it was held that 
they could not be principal sellers in the 
transaction because then the interest which 
they had in getting the best price as sellers 
of their own goods conflicted with the duty 
which they owed to their employer as buyer 
in getting the goods at the lowest price 
obtainable. That case went on the well 
recognised principle that the agent must not 
act as a principal so as to have an interest 
contlicting with the duty which he owed to 
his employer. But those principles do not 
apply to the facts of the present case, be¬ 
cause there is no evidence that in this 
case the defendants employed the plaintiffs 
as their agents, or that they looked to the 
plaintiffs to obtain for them the goods at 
the lowest price at which the goods of the 
character were to be obtained. Two wit¬ 
nesses were called for the defendants: one of 
them states that he does not remember 
anything about the contract, and all the 
other witness says is he remembers the 
contract but does not remember whether a 
delivery order was tendered in respect of the 
goods which ought to have been taken under 
the contract at the end of February. The 
plaintiffs content themselves with merely 
proving the contract. There is no evidence, 
therefore, on the record as to the circum¬ 
stances under which the 03ntracb was 
made, and no evidence which would justify 
a finding that the plaintiffs were employed 
by the defendants in a manner which placed 
them in a fiduciary relationship with regard 
to the defendants, as they would have been, 


(1) 34 0 . 628j 11 0. W. N. 609. 


bad they been employed as agents for the 
purpose of gef/dng the gjids at the lowest 
price. Then if the relationship of principal 
and agent did not exist between the parties, 
section 2d6 of the Contract Act is no bar 
to the plaintiffs* claim, and the law, as 
laid down in the case relied upon by fhe 
defendants, has no application in the present 
action. It then becomes a case in which 
a broker parporls to contract for an undis¬ 
closed principal, and under section 230, be 
is entitled to enforce that contract and 
to have the contract enforced agaiusb him. 
There is evidence that in this case there 
was a person behind the plaiutiffs who 
they said was in fact a principal, whose 
name they did not disclose. But in my 
view, whether there was a real principal 
behind or not does not affect the case, be¬ 
cause the relationship of principal and 
agent did not exist between the plaiutiffs and 
the defendants. That being so, the rights of 
the defendants are nob affected whether the 
person who is said to ba an uolisclosed prin¬ 
cipal was really a principal or not. The re¬ 
sult is that the case made by the defence has 
not been established, because the defendants 
have not shown that the plaintiffs acted as 
agents for the defendants, and on that basis 
of facts the whole of that defence rested. 
With regard to the last issue, there is evi¬ 
dence that the delivery order was tendered 
for the goods in question, and the defendants 
go no farther towards c'^ntradicting that evi¬ 
dence than to produce a witness who says 
that be does nut remember anything about 
it. The result is that there must be judg¬ 
ment for the plaintiffs for the amount claim* 
ed with costs on scale No. 2.'* 

The defendants appealed. 

Messrs. Knight and Sircar, instructed by 
Messrs. S. D. DuU Sc Okose, Attorneys, for the 
Appellant. 

Messrs. Pugh and A, N. Ohaudhuri^ instruct¬ 
ed by Messrs. Dey Sc Kshatriya^ Attorneys, 
for the Respondents. 

JUDGMENT. 

Jenkins, 0. J. —This appeal arises out of a 
suit brought on a Contract No. 3525 of the 
6th of November 1907 for the sale by the 
defendants of a lao of gunny-bags of the sort 
described in the sold-note. The terms of 
the contract are set out in the sold-note, and 
it there appears, among other things, that 
the price was Rs. 30*4 per 100 bags free 
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alimgjtide, and that delivery of the ffooda 
was to be ffiven and taken 20,000 ni>iithly, 
from Deeeraber 1907 to April 1903. That 
oontraofc is si^rned by the plaintiifn as 
brokers; it purports to be addressed to the 
principals. The instalments of December and 
January were settled, and no question arises 
regarding: them, except as to brokerage, as 
to which nothing has been said before us. 
The February instalment was not delivered; 
and accirding to the plaint, damage to the 
extent of lls. 972 l-t-8 was thereby sustained 
by the plaintiffs and became due to them. 
The total sura claimed in this suit is thus 
Rs. 1,031 9. The case was instituted in 
the Presidency Small Cause Court, bub was 
transferred to the High Court, and came 
on for hearing before Mr. .Tustica Harlngtoo, 
who has passed a decree in the plaintiffs’ 
favour. From his judgment, the present 
appeal is preferred. 

Ibis not denied that the defendauts entered 
into a contract in the terms of tlie sold note; 
but it has throughout been denied that the 
defendants entered into such a contract 
ns is allege U that is to say, a contract as is 
set forth in the plaint, which represents the 
plaintiffs as vendors to the purchasers. When 
the case came before Mr. Justice Haringtoo, 
the following issues wete raised; («) Did the 
defendants enter into the contract stated in 
the plaint ? (u) Did the plaintiffs contract for 
an undisclosed principal or for themselves ? 
(m) Were the plaintiffs ready and willing 
to deliver ? 

Objection was taken to the third issue, 
bub not bo either of the other two—no objec* 
tion could be taken bo either of them, because 
they embodied and ampliSed that which 
was set forth in the written statement from 
the very commencemeat. 

The plaintiffs'respondents have beau le* 
presented before us by Mr. Pugh, who very 
properly accepted the po.sibion that this case 
mast turn npon whether or not the plaintiffs 
are able to establish that they had an undis¬ 
closed priucipal behind them. The plaintiffs, 
as 1 have already said, purported to sign as 
brokers. If the contract was with the plain¬ 
tiffs, it was entered into with them in their 
oharaober of agents; and as no principal was 
disclosed then the position must bs that 
there was an aadisclosed principal or that 
there was no principal at all. The plaintiffs* 
oontentioa is that there was an undisclosed 


principal, one Bhai Kubiram, and that the 
existence of this undisclo.sed principal 
entitles them to sue, under the provisions of 
clause 2 of section 230 of the Ooutraob 
Act. Sj th iti what we have now to see is 
whether in truth Kubiram was the undis¬ 
closed principal or whether he is an after- 
thought. The plaint as drawn is opposed 
wholly to the idea that there was an undis¬ 
closed principal. It treats the plaintiffs 
as themselves the vendors. In the same 
way, the settlements of December and 
January appear to me to point, if anything, 
not to Kubiram being the undisclosed 
principal, bat to the plaintiffs themselves 
claiming to be the principals. There is no 
brokerage charge to Kubirtim: as far as I 
can see there is no contract with Kubiram, 
and for some reason, which I am wholly 
ucable to understand if the case is a true 
one. Kubiram was not put into the box, no 
book of his was produced, and we are told, 
and the statement has not been contradicted 
before us, Kubiram’s name never came to light 
until the opening of the plaintiff’s cxse. I am 
nob satisfied that Kubiram was an uudisclosed 
principal of the plaintiffs. If Mr. Justice 
Harington had held otherwise, I should have 
hesitated to differ from him on a question of 
fact like that, bub as I reid the judgment of 
the learned Judge, be is careful to avoid that 
conclusion. All he says is that “there is 
evidence that in this case there was a person 
behind the plaintiffs who they said was in 
fact a principal whose name they did not 
disclose". The learned Judge does not say 
that he believed that evidence. He does not 
discuss the various elements in the case 
which tell against the view that Kubiram 
was really and truly the uudisclosed 
priucipal, but he goes on to say that in his 
view it is immaterial whethez there was the 
relationship of principal and agent between 
Kubiram and the plaintiffs. Bat if Kubiram 
was not the undisclosed principal then sec¬ 
tion 235 of the Contract Act applies. In 
order to appreciate the true scipe of that sec¬ 
tion, one must bear in mind the general 
scheme of Chapter X of the Contract Act, 
which deals with the subject of agency. 

The sections of that Cnapter are divided into 
a series of groups, and of those I only need 
refer to two:—There is the group comprising 
sections 211 to 221, which deal with the 
agent’s duty to the principal. Then there is 
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tliB group wbich includes sections 228 to 238, 

which deal with the effect of agency on con¬ 
tracts with third persons. Mr. Justice 
Harington, in accepting the view that it was 
immaterial whether there was an undisclosed 
principal or not, was induenced by the con¬ 
sideration that the relationship of principal 
and agent did nob exist bobween the plain¬ 
tiffs and the defendants. At the outset, 
it is difficnlfc to see how it could be said 
that there was not that relationship, and 
defendants certainly did not accept that 
view. But it is unnecessary to discuss the 
case from that point of view. Section 2^16 
is clear and distinct. It provides that a 
person with whom a contract has been 
entered into in the character of agent is 
not entitled to require the performance of 
it, if he was in reality acting not as agent, 
bub on his own account” Having nega¬ 
tived the theory of Bhai Kubirara being au 
undisclosed principal, we have a position 
to which section 236 of the Contract Act 
applies with precision. It is to no purpose 
to consider what the line of cases is which 
that section seeks to embody, or whether it 
is in accord with the English rule of law. 
Enough to say that the section as it stands 
is the final exposition of law in India and, 
in my opinion, Kubiram disappearing, sec¬ 
tion 233 governs the case. The plaintiffs, 
therefore, are the persons with whom a con¬ 
tract has been entered into in the character 
of agents, and so they are not entitled to 
require the performance of it, inasmuch as 
in reality they were acting nob as agents, 
but on their own account. 

For these reasons, I think the judgment 
of Mr. Justice Harington cannot bs upheld, 
and we must reverse his decree and dis¬ 
miss the suit with costs throughout to be 
paid by the plaintiffs. 

WoODROFPB, J. — I agree. 

Appeal allowed. 


OiEClTTrA HIGH COURT. 
OaisiNAEi Civil Suit So. oo of 1912, 
February 29, 1912. 

Present :—Mr Justico Fletcher. 

CHA.RN'OOK: COLIilERlES Go. Ld.— 

Plaintiff 

versus 

BHOL4.NATH UH4R— Dsfendamt. 

Company ^Dealing with stranger—Internal viumge- 
nient of Company, whether stranger b-niad io look into 
-^Stranger whether can assume validity of acts —Loan 
to Company —Credited by Company—Document income 
gdcte — Creation of charge ^Lease —Landlot d’s arrears — 
Possession by liquidator—Landlord’s acquiescence — 
Landlord, whether secured creditor. 

A. sti's-ngor dealing with a Joint Sto^k Company is 
not bound to look into the indoor management of the 
Company; and he may assume that all the acts done 
by the Company or on its behalf are regular and 

* The lioyal Brilish Bank v. Tarquand, 6 El. & Bl. 
3i7; 24 L. J. Q. B. 317; I Jur (n s, i 663; 106 HR. 623; 

County of Gloucester Bank7.Merthyr Colliery Co., 

1 Ch. 629; 12 R. 183; 72 L.T. 375; 43 W. R. 436; 2 Man- 
aon223; 64 L. J. Ch. 451; re Bank of Syria, (1901) 1 
Ch. 115; 70 L. J. Ch. 82; 49 W. R. 100; 83 L. T. 547; 
17 T L. R. 81*8 Manson 105 and In re County Life 
Assurance Co..'L. R. 5 Ch. App. 288 at p. 293; 39 L. 
J. Ch. 47L; 22 L. T. 537; 18 W R 390, followed. 

A stranger lent money to a Company, which was 
credited by the Company or its managing agents in 
the loan account. A document was given to the 
lender, to which the seal of the Company was affixed, 
but it was only attested by the signature of the 
managing ageiifcs. It did not appear that the money 
had been”borrowed with the approval of the Directors, 
and the document was not signed by any of the 
Directors, as required by the Company’s articles of 

association: 

Meld, that the lender was entitled to assume that 
the managing agents had obtained the approval of 
the Directors to the borrowing of the sum; and that 
even if the signature of the minaglng agents was not 
snfficient, the loader who had advanced money to the 
Company upon the terms that security should be 
given to him, was nevertheless entitled under the rules 
of equity to have a charge on the property of the 
Company, although if the security was not complete. 

In re Queensland Land and Coal Co., (1894) 3 Ch. 
181; 8 W. R. 476; 71 L- T. 115; 42 W.R. 600; 1 Manson 
355; 63 L. J. Ch. 810, and Pegge v. Neath Tramway. 
Co. Ld., (1898) 1 Ch.l83; 67 L. J. Ch. 17; 77 L. T. 550i 
14 T. L. R. 62; 46 W. R. 248, relied upon. 

The rule that the landlord of a Company is entitled 
to be paid in full for rent and royalties accruing duo 
subsequent to liquidation should the liquidators remain 
in possession, cannot be applied to the case where 
the landlord acquiesces in the liquidator’s possession. 
And the landlord is not entitled to claim as a secured 
creditor in respect of any rent and royalties which, 
are due before or after the liquidation. 

Special case stated for the opiaioa of the 

Court under Order XXXVl of the Schedule 

X of the Civil Procedure Code, by agreemenb 
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between the Oharnook Oollierie.*!, Ld., inliqai- 
dabion, and the liquidators of the one part, 
and Bliolaoath Uhar of the other part. 

Mr. P, L. Buoklanit the Company. 

Mr, L. P. E. Pugh, for Bholanath 
Dbar. 

JUDGMENT.—This is a speoial case for 
the optnion of the Court under Order 
XXXVI of Schedule I of the Ciril Pro- 
oedure Code. The plaintiffs are the Char- 
nook Collieries Co., Ltd., in liquidation and 
Edward William Viney and John Wood- 
house Thurston, the liquidators of the Com¬ 
pany ; the defendant is Bholanath Dhar. 

The matters in which the opinion of the 
Court is sought are under two headings. 
First, the defendant claims as a secured 
creditor in respect of a sum of Rs. 7,417*8, 
which is said to be due to him under a 
certain instrument of hypothecation, dated 
the 3rd January 1910, expressed to have 
been made between the Company of the 
one part and the defendant of the other part. 

The second part of the claim is with re* 
ferenoe to the right of the defendant to be 
a secured creditor in respect of certain 
royalties and rents due by the plaintiff 
Company to the defendant under the autho¬ 
rity of a kobuliat under which the plaintiff 
held the colliery. 

This colliery was, by an agreement made 
between the Company, the defendant, and 
the liquidators, sold, and the proceeds of the 
sale are now in the hands of the attorney 
to the liquidators. 

The first point is a short one. It appears 
that Bholanath Ohar on the 3rd January 
1910 lent to the plaintiff Company the sum 
of Rb. 3,995-3. On that date, there was alsD 
dne to that gentleman on a promissory-note 
executed by the Company Rs. 2,004 8. 
Therefore the amount taken to be lent on 
the 3rd January 1910 was Rs. 6,0)0. That 
amount, it is not denied by the liquidators, 
went into the coffers of the Company and 
was credited by the Company or its 
managing agents in the loan acconnt. 

The liquidators do not dispute the right 
cf the defendant to prove as an unsecured 
creditor, bat they say that the terms of the 
articles of the Company were not complied 
. with and that, therefore, the mortgage did 
not create a charge on the properties of the 
Company. 


The only articles which are material to this 
matter are Nos. 49, 50,84 and 112. 

Article 49 authorises the managing 
agents with the approval of the Directors 
to b3rrow from the members or other 
persons, and may themselves lend any snm 
or sums of money for the norposes of the 
Company. Then follows a proviso which is 
not material to this case. 

Article 50 says—**The Managing agents 
may with such approval as aforesaid raise 
or secure re payment of such money in such 
manner and upon such, termi and conditions 
in all respects as they think fit, and in 
particular by the issue of debentares or 
bonds of the Company or by the creation of 
debenture stock, or by making, drawing, 
accepting or endorsing on behalf of the Com¬ 
pany, any promissory-nobesorbills of exobauge, 
or giving or issuing any other secirlty of the 
Company, or by mortgage or charge of all or 
any part of the property of the Company 
including its uncalled capital.” 

Article 84 is material because by it a 
power, which in England is confined to the 
Board of Directors, is conferred on the manag¬ 
ing agents, “Subject to the control aol 
supervision of the Directors, the Managing 
agents are by this article authorised to sign 
all each contracts, and to draw, accept, 
endorse and negotiate ou behalf of the Com¬ 
pany all such bills of exchange, promissory- 
notes, hundies, cheque’*, drafts and other 
instruments as shall be necessary for the 
carrying on of the business of the Company, 
and to exercise all the powers, authorities 
and discretions of the Company except only 
such of them as by the Company's Acts or 
these presents are expressly directed to be 
exercised by the Board of Directors or by the 
sbarebolders in general meeting. All monies 
belonging to the Company shall be paid to 
such bankers as the managing agents, sub¬ 
ject to the approval of the Directors, shall 
deem expedient, and all receipts for monies 
paid to the Company shall be signed by the 
Managing agents whose receipts shall be an 
effectual discharge for the monies therein 
stated to have been received." 

Article 112 relates to the custody of the 
seal. It says—“The Managing agents shall 
provide for the safe cnstody of the seal. 
Every iostrament to which the seal is affixed 
shall be signed at least by one Director and 
countersigned by the Managing agents, 
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provided that the signature of a Direcbor 
shall not be required to documents to which 
the seal is affixed and which are required for 
use only in connection with any civil and 
criminal proceedings in which the Company 
is concerned or to documents which the 
managing agents are hereby expressly autho¬ 
rised to sign, but it shall be sufficient if such 
documents are signed by the Managing agents 
only.” 

Now, the facts in this case are that the 
document given to the defendants on the 3rd 
January 1910 was sealed by the Company. 
The seal of the Company was affixed, but it 
was only attested by the signature of the 
Managing agents. 

The point really is whether, this document 
not having complied with the terms of the 
Articles of Association of the Company, has 
the defendant a valid charge on the property 
of the CompanyP In my opinion, he has. 
1 his case is covered by authority starting, [ 
think, with the case of The Royal British 
Bank V. Burquand (1}. That has been 
followed by a long string of cases going down 
to the cases cited by Mr, Pugh: County of 
Gloucester Bank v. Rwhy Merthyr Colliery Co. 
(-J) and In re Bank of Syria (.3). The point 
:8 this, whether a person dealing with the 
Company is bound to look into what Lord 
Halsbury calls the indoor management’* of 
the Company, that ia whether a person 
dealing with the Company is, bound to see 
whether the act of the Company is not ultra 
vires^ or whether he may assume that all the 
acts done by the Company or on its behalf 
are regular and proper. In my opinion in this 
case, the lender was entitled to assume that 
the managing agents had the authority or 
approval of the I3oard of Directors. It seems 
to me that the observation of Sir G. M. 
Giffard in In re County Life Assurance Co, 
(I/ exactly fits this case. He says:—*'ln 
the first place a stranger must be taken 
to have read the General Act under which 
the Company is incorporated and also to 
have read the Articles of Association; but 

(1) (1856) 6 EI.& Bl. 327; 2-i L- J, Q. B. 317; 1 Jur. 
(N. s.) 663; 106R.R. 623. 

(2) C1895) 1 Ch.629s 12 R. 183; 72 L. T. 375; -43 
W. R. 486; 2 Manson 223; 64 L. J. Ch. 451. 

^ 70 L, J. Ch. 82; 43 \Y. R. 100- 

83 L. T. 547; 17 T. L. H. 8 t; 8 ilausou 105. 

® P‘ 39 L. J. Ch 

471; 22 L T. 537; 18 W. R. 390. 


he is not to be taken to have read anything 
more, and if he knows nothing to the con¬ 
trary, be has a right to assume as against 
the Company that all matters of internal 
management have been duly complied with.” 
That seems exactly to fit the case. The 
lender, when he advanced money to the 
Company, was entitlpd to assume that the 
Managing agent had obtained the approval 
of the Board of Directors to the borrowing 
of 1 hose sums. Then it is said that cannot 
be so in this case because on the document 
of hypothecation which was given to the 
defendant the seal of the Company was only 
attested by the signature of the Managing 
agents. With that argument I do not agree. 
Under article 50, Managing agents are 
authorised to secure money advanced to the 
Company by giving or issuing any security 
or by a mortgage or charge on all or any 
part of the Company iimlading its uncalled 
capital. It may be that the security is 
not complete, but the Managing agents 
obviously have the power under Article 50 
to give a security on behalf of the Company, 
and that security can be either by way of 
mortgage or a charge on any part of the 
property of the Company. 

It seems to me that under Article 50 the 
Managing agents have ample power to give 
a security. That being so, the affixing of 
the seal on the document was not necessary. 
The signature of the Managing agents, in 
my opinion, was ample. If that was not 
BO, I should have decided upon the well- 
known class of cases where a person who 
advanced money to a Company upon the 
terms that security should bo given to him, 
even if the security be not complete, he is 
nevertheless entitled under the rules of 
equity to have a charge on the property of 
the Company. That class of case rests on the 
elementary maxim of equity, that equity 
looks upon that as done which is agreed to 
be done. If the money were borrowed on 
account of the Company, it is not open to the 
Company to say that the person who lent the 
money is uot entitled to a charge. It is only 
necessary to refer to the case of In re Queens* 

land Land and Goal Co. iu which North, J., 

held that a person is entitled to a charge on 
the property of the Company where the 

(5) 3 0i Uc 4 *1 47?. 71 h T. llo; 42 W. 

R. 600; I Minsou 355; 63 L. J. Oh. 810. 
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debenture was void. Mr. Pagrh also cited 
Pegge v, Neath Tramways Oo., Li. (6), which 
decided where a person who never had a 
debenture was entitled to call for the security 
because he lent money on the footing: that he 
was to gfet the security. 

It seems to me on all these g:rouDds that 
the defendant is entitled to a charge upon 
the monies in the hands of the attorney of 
the liquidators for the sum of Rs. 7,417-8. 

The other portion of the claim set up by 
the defendant is, 1 think, not well founded. 
That relates to certain monies that became 
due to the defendant in respect of rents 
and royalties under the lease under which 
the plaintiff Company held the collieries. 

The general rule is that the defendant 
would be entitled only to prove for the rent 
that became due prior to the liquidation and 
to claim to have the full rent paid sub* 
sequent to the liquidation if the liquidators 
remain in possession for the benefit of the 
Company; but if the liquidators remain in 
possession after the liquidation with the 
acquiescence of the landlord, then that right 
of the landholder to have the rent accruing 
due after the liquidation paid to him as a 
secured creditor would not stand, and he 
would be relegated to the position of having 
a right of proof as an unsecured creditor. 
In this case, no difficulty arises because after 
the liquidation the defendant was in pos¬ 
session and it appears quite clear from a 
letter set out in Rxhibit E to the special case 
that possession was made over by the de¬ 
fendant to the liquidators subsequent to the 
liquidation. 

The rule, therefore, that the landlord is 
entitled to be paid in full for rent accruing 
due subsequent to the liquidation should the 
liquidators remain in possession cannot be 
applied to this case, as the landlord acquies¬ 
ced in the liquidator’s possession; and, there¬ 
fore, in so far as the special case asks for the 
opinion of the Court as to whether the 
defendant is entitled to claim as a secured 
creditor in respect of the rents which are due 
under the terms of the kabuliat either before 
or after the liquidation, I answer by saying 
he is a secured creditor in respect of no Tpor- 
tion of that rent. Mr. Buckland has asked 
me not to say anything as to what the actual 

(6> (1898) 1 Ch. 183; C7 L. J. Ch. 17; 77 L.T. 530; 
X4 T. L. R. 62} 46 W. R. 243. 
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position of the defendant is, and I shall 
refrain from doing so. 

The liquidators will pay the defendant’s 
costs and retain their own costs. The liquida¬ 
tors’ costs will be as between attorney and 
client. 


COURT OP FmANClAL COMMIS- 
SIONBB. PUNJAB. 

Revenue Revision No 209 of 1911-12, 

August 26, 1912. 

Present: —Mr. Fenton, F. C, 

(tHUIjAM MUH am MAO—Appellant 

versus 

Musammat ZBWARO and othebs— 

Respondents. 

Mutatiun entries -Object—Mature of inquirij—Pos. 

i<es6ion-Title-Record of Rights, object of -Inheritance 
cases-Transfer cases—Sianmanj inqutrg—Ctistomanj 
Law considerations—Punjab Land Revenue Act fXVII 
of 18b7), s«. 34 (4), 36 (1,*, 37 (a), 4:1—Minor, contract 
by, void—Contract Act (IX of 1872), s. 11—In. 
terprctation of statutes—Intention. 

la construing statutes, no matter what the inteii- 
tion of tlie Legislature may have been, the Courts 
are bound to follow tho wording of au euaotnient and 
to disregard evidence as to intention, when incousis. 
tent wiili the language actually used in the Act as 
passed, if tho latter is clear and uuanibignous 

The Record of Rights is a record of titles and not a 
record of possession. Mutations are not to follow 
possession in all disputed cases but should be based 
primarily on title. 

The procedure of the Revenue Officer in dealing with 
mutations is determined by the nature of the mutation. 
If tho proposed entries are agreed to by all the par-' 
ties interested therein or are supported by a decree 
or order binding on these parties, possession may be 
disregarded. In disputed cases, the facts as to posses, 
sion are relevant to the decision of the dispute, but 
they arc relevant not for the purpose of making 
mutation follow possession, but for tho purpose of 
ascertaining whether facts aro proved or admitted to 
have occurred which would justify a variation in tho 
existing Record of Rights. 

Mian Khan V. Alain Khan, 1 P. K. 18U1 Rev., dis- 
seutod from. 

Secretary of State v, Bhugwan Das, 7 P. 11. 1896 
Rev., followed. 

The extent to which possession or tho absence of 
possession should be regarded as proof, for mutation 
pui-poses, that a fact has or has not occurred, depends 
mainly on whether the case is one of transfer or of 
inheritance. 

In succession oases, a mutation of some sort must 
be effected; there is in these oases qq such thing as a 
rejected mutation; the dispute is between rival heirs. 

In disputed cases of iuhoritauce, compnrativoly little 
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stress should be placed on possession as it is not true 
evidence of right. 

In disputed oases of transfer, the issue is not only 
what the true entry shall be, but whether a new 
entry shall be made at all or not. In such cases, pos- 
ecssiou counts for a very great deal. 

Investigations iu mutation proceedings should be of 
a very summary character. In transfer cases, where 
an^'thing more elaborate than a summary inquiry is 
necessary to decide whether a fact is proved to have 
occurred, it will be best to refuse mvitatiou and refer 
the parties to the Courts. In inheritance cases, where 
a now entry must bo made, the sc-ope of the inquiry 
must be loft to the discretion of the mutation officer 
but it must necessarily be summary- 

A minor is iucompeteut to enter into a contract and 
a contract, one of the parties to which is a minor, is 
not merely voidable but void and cannot be validated 
by the transfer of possession. A transfer by minor, 
even if accompanied by possession, should not be 
followed by mutation. 

A mutation of sale should not be rejected merely 
because tlio mutation officer considers tlmt the vendor 
has exercised a power of alienation opposed to his 
Customary Law. 

When possession has taken place in prirsuauce of 
such transfer, the mutation officer should sanction 
mutation iricspectivo of Customary Law consider* 
atioDs. 

Case reported by the Commissioner, 
Rawalpindi Division, dated the 9bh 
July 1912. 

JUDCMhlNT.—This is a mutation case. 
3^MS'/m7na^ Zewaro, an unmarried girl, has 
sold 2U kfinals of land to Ghulam Muhammad. 
Musammot Zewaro's reversioners, Gul and 
Ahmad, object to the mutation on the ground 
that Musammat Zewaro was not empowered 
to alienate. The Naib^Tahsildar found that 
possession of the land had been made over to 
the alienee and sanctioned the mutation. 
The Collector, to whom the reversioners 
appealed, .set aside the Naib Tahsildar’s order 
and rejected the mutation. His order is as 
follows: — 

“Zairo is the daughter of Boda. The 
latter entered into a mortgage in 1896 which 
was upset on the suit of the collaterals. 
There has been much litigation between the 
parties, sometimes against one another and 
sometimes in collusion with one another. 
Zairo is to all appearances about 15 years 
old and a minor. She has now married after 
selling all she bad immediately before the 
marriage. 

“Possession as owner has probably passed 
to the vendees. The whole transaction 
appears fraudulent, and even for mutation 
purposes, I cannot uphold a sale by a minor 
unmarried daughter immediately before her 
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marriage, I accept the appeal and refuse 
mutation. Order will carry costs**. 

An application for revision having been 
made by the vendee to the Commissioner 
(Mr. Maynard), that officer has, under 
section Id (S) of the Land Revenue Act, 
reported the case for the orders of the 
Financial Commissioner, at the same time 
intimating that the parties do not desire to 
be heard by this Court. Mr. Maynard’s order 
of reference (dated 9th July 1912) is as 
follows; — 

This case raises an important question, on 
which I should welcome an authoritative pro¬ 
nouncement by the Financial Commissioners. 
The Collector, bolding a sale to be prima facie 
void, refuses mutation though possession has 
actually pas.sed to the vendee. In this, he 
follows Sir Lewis Tapper’s judgment in 
Momnnda v. Farid (1), though that case is 
possibly distinguished by the fact that, in it, 
the gift was an ‘attempted’ one. In using 
the expression 'has attempted to make a gifo*, 
Sir C. L. Tapper apparently implied that 
possession had not passed. If, in the prece¬ 
dent case cited, possession had passed, I 
venture to say that the ruling ought now to 
be overruled. If, in the precedent case, 
possession had not passed, the present case 
should be distinguished from it. 

“The Collector has on his side of the argu¬ 
ment the administrative rulings in paragraph 
13 of Standing Order No. 23; and would 
naturally argue that if transfers, where 
possession has actually passed, are neverthe¬ 
less to be ignored by an attesting officer 
because they are contrary to the Punjab 
Alienation of Land Act, other transfers which 
he considers to be illegal should be similarly 
treated. I do not think that the parallel 
between the two sets of cares is complete. 
Under the Punjab Alienation of Land Act, 
the Collector is, by law, the authority who 
disposes of the question of the propriety of a 
transfer. But a valid decision regarding 
transfers which are not alleged to contravene 
the Punjab Alienation of Land Act can only 
be given by the regular Courts. 

•Apart from this distinction, it would be 
unusual to argue from a mere administrative 
instruction, which is not a judicial ruling, iu 
order to establish, judicially, a particular 

(1)14P. R. 1901 Rer. 
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interpretaiioti of tho la-v 7 . I chiok, therefor©, 
that the inatractiona in paragrraph of 
Standing Order No. 23 ought not to enter 
into the present argument at all. 

“The argument in Sir Lewis Tapper’s 
judgment in J/owaada v, Furid (l)f 
appears to me defective in the following 
particular. While it correctly states, or 
implies, that the object of the mutation pro¬ 
cedure is to bring the recird into accordance 
with facts, that is to say. to make it a true 
statement of rights, and while it correctly 
distinguishea between a function belonging 
to an attesting officer and a function belong¬ 
ing to a regular Court, it ignores the 
evident intention of the Legialatnre that the 
officer making the summary inquiry shall bo 
guided by the state of actual possession, if 
actual possession is ascertainable, and shall 
only extend his summary inquiry to the 

ascertainment of right if he has been unable 
to ascertain possession. The decision based 
upon possession will not be final: for it is 
open to the reversioner or other person 
aggrieved to take his claim to a regular 
Court. But it is the person who denies that 
possession represents right who 
required to seek a civil remedy. Sir Lswis 
Topper was, I venture to say, m error in 
holding that ‘in altering the record by the 
mutation procedure, we are bound, with due 
regard to the conditions of a summary in¬ 
quiry, to satisfy ourselves that the altered 
record will be at least most probably true. 
Or, perhaps, I should rather say that the 
word‘true’ is here ambiguous, if it means 
‘a true statement of the facts of possession, 
where possession is ascertainable, and a true 
statement of rights, where poseeseion is nob 
ftscenainabl©’, the sentence is correct. But if 
ifc means merely ‘a true statement of rights 
I venture to think that the true function of 
an attesting offloer, as distingnished from 
that of a regular Court, has been misstated. 
Of coarse, the law itself is not very distinct 
in its use of the word‘brae’: and I do not 
know, with any certainty, whether the pre- 
Bumpbion established by section 44 in favour 
of the record, is a presumption that it is a 
true statement of the facts of possession, or a 
true statement of rights. However, that is 

by the way. . - ^ j 

“In the present case, the facts proved or 

admitted to have occurred* are that vendor 

and vendee went through a form of sale 


which they at all events intended to be valid, 
and that possession passed in accordance with 
it. I think ifc is for the objector to establish 
by regular suifc the invalidity of the sale, and 
for the Revenue Authorities to give effect to 
it on the basis of possession. 

“in Mian Khan v, Alim Khan (2), Sir 
Denzil Ibbetson took a very strong view 
of the importance of the facts of possession 
for the purposes of the mutation procedure. 
And secoion 36 of the Land Revenue Act 
appears to me to leave no room for doubt on 
the subject. The precedent which will be 
established by the decision on this case will 
be important, because the two practices ( 1 ) 
of ignoring the actual state of possession in 
the mutation procedure and ( 2 ) of arrogating 
judicial or 5 judicial functions co attest¬ 
ing officers so as to decide disputed ques¬ 
tions of right, have become very common 
and are plausibly justified even by officers of 
considerable revenue experience. 

“I have heard the parties and now 1 send 
the case for the orders of the Financial Oonti- 
raissioner on the revision side. The parties 
have been informed that they are not obliged 
to attend before the Financial Oommissioner, 
and they say, they do not desire to do so”. 

1 agree with the Commissioner as to the 
importance of the questions raised by a case 
like the present. I have for long bsan 
greatly impressed by the fact that nob only 
the ptacbioeof different Reveme Officers in 
mubation cases, but also their views as to the 
theory or principle by which orders in such 
oases should be governed, have been funda¬ 
mentally divergent. There is. undoubredly, 
need for some examination of the rulings 
which have since the passing of the Lind 
Revenue Act of 1887 been published ualer 
the authority of successive Financial Commis¬ 
sioners. While for reasons, which will be 
explained below, I propose to pass an order 
of revision as recommended by the Oommls- 
sioner in this particular case, I am quite 
unable to subscribe to some of the gaueral 
nropositious set forth in Mr. Maynard’s order 
of reference. But I agree with him as 60 the 
need for a clear aodersbanding in regard bo 
the general principles which should govern 
mutatiou procedure in a case like the present, 
la enunciating any general principles or 

rules for the guidance of mutation officers, it 
(aj 1 P. 1891 Rev. 
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18 very necessary to keep in view the dis¬ 
tinction between law and policy, between that 
which the Revenue 06Bcer is in pursuance 
of statutory provisions legally lound to do 
and that which he ought to do in the wise 
exercise of the discretionary authority vested 
in him. Most Revenue Officers are familiar 
with the Tills v. Posssssion^' controversy. 
In the opinion of some, there is a legal 
obligation to make mutations follow posses¬ 
sion, while others consider that it rests 
entirely within the discretion of the mutation 
officer whether the rule of decision shall be 
possession or title. 

In so far as the notion prevails that 
mutation, in virtue of the provisions of the 
Land Revenue Act, must, as a matter of legal 
necessity, be in accordance with possession, 

it is traceable to the pronouncement contained 

in the ruling of Mr. (late Sir Denzil) 
Ibbefson published as Mian Khan v. Alim 

Khan {2). In that judgment, it is declared 

that in all disputed cases mutation is to follow 
Vossession‘\ Now I venture to dissent from 
this doctrine, and I do so with the more 
assurance because such authorities as Sir M. 
Young, Mr. Thorburn, Sir James Wilson and 
Sir James Douie have placed on record 
opinions which point to the conclusion that 
mutations should be based primarily on title 
In the case referred to, Mr. Ibbetson did 

not consider the history of the mutation 
sections of the present Land Revenue Act. 
Had he done so, it is probable that he would 
have reached a different conclusion. An 
account of the genesis of these sections is 
contained in Sir Mackworth Young’s judg¬ 
ment iSecretary of State v. Bhagwan Das (3).] 
For facility of reference, I re-produce here an 
extract from that ruliDg:-^ 

‘‘Fortunately I am able to test this view 
by referring to the opinions on the Bill 
before it became law. Section 36 originally 
ran as follows:— 

“All entries in the record. 

shall be founded on the basis of actual pos¬ 
session, and all disputes regarding such 
entries taken up by the officer making the 
settlement, either of his own motion or on 
the complaint of any party concerned, shall 
be investigated and determined by him on 
that basis' &e. . . . ‘All persons who 

(3) 7 P. R. 1895 Rev. 
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are not in possession, but claim to be entitled 
to possession, shall be referred by him to the 
proper Court. 

This was altered to the present form in 
consequence of several opinions, the most 
important of which, that of Colonel Wace, 
the fram^er of the Bill, was to the following 
effect: I would ask for a very careful on- 
sideration of the principle of this section, 
which is that all disputes as to the 
eutries to be made in a Settlement Record 
shall be decided ou the basis of actual 
possession, because this appears to me to 
be only an incomplete statemect of the 
existing law, and to alter it and limit it in 
an undesirable way. 

There are two operations to be con¬ 
sidered —first the makiog of a Record of 
Rights where no such record before exists ; 
secondly the revision of an existing record 
in respect of the revision of an existing 
record, I solicit attention to the operation 
of section 79, which is a repetition of section 
19 of the existing Act. tJnder that section, 
a revising officer cannot decide a question 
of disputed possession, so as to alter the 
record, except so far as may be necsssitated 
by facts which have occurred sines the pre¬ 
vious record was made. This limitation on 
a Settlement Officer’s power should be main¬ 
tained, and J, therefore, suggest that this 
section 70 be qaalided by stating at its 
commencement the following words: ‘Ex¬ 
cept as otherwise provided by section 
79. 

“The history of the Punjab Tenancy Act 
affords the strongest reasons against allow¬ 
ing a Revenue Officer to alter the record of 
his predecessor on the basis of possession, 
except in cases in which possession has 
changed since the record was made. There 
remains the part of the subject that relates 
to disputes advanced when a record is being 
made for the first time and also to disputes 
advanced at the revision of record in res¬ 
pect of facts which have occurred since the 
record was made. Is a direcricn for the 
decision of these disputes, *on the basis of 
actual possession^ either just or sufficient? 
According to my experience, and that of all 
Settlement Officers with whom I am ac¬ 
quainted, it is not. Actual possession is the 
best general guide, but it is not one that can 
be followed without qualification. I ^ive 
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t'he following: oases in explanation:— 

• «#«<» 


“The ofises I alleg:e are not argrumenta 
against the value of pnasession as a general 
guide to the framing of the record. All I 
wiah to show is that the rale is not aaffioienb 
as an absolute and exclusive guide. It 
should be remembered that we have to 
frame, not a record of possession, but a Re* 
cord of Rights, and that we require the Courts 
to presume that the rights are as stated in 
the record ; and a careful ojosideration of 
the subject will, I think, show that the diffi¬ 
culty would only partially be got rid of by 
changing the name of the record to a record 
of possession ' T submit that the framing of 
the Record of Rights is a judicial oper¬ 
ation, and however strongly poasesaion may 
be inaisted on as the main guide, the Re¬ 
venue Officers who frame it ought to^ be 
allowed a certain discretion to be exercised 
in cases such as I have instanced, and that 
we ought not by a too rigid framing of the 
law to compel the entry of rights as be¬ 
longing to persons bo whom it is notorious 
they do not belong, nor to compel our officers 
to substantially support possession which 
is wrongful, thereby referring innocent per¬ 
sons unnecessarily to costly civil litigation. 

Ko one, reading this explanation of the 
ohauges made in the Land Revenue Bill 
during its passage through Council, at the 
instance of the member who was in charge 
of the measure daring its final stages, can 
entertaiu any doubt as to what, was the 
intention of the Legislature. The Record of 
Rights, as its Jname implied, was to be a 
record of titles not a record of mere posses* 
sion. In so far as this involved a departure 
from any pre existing theory as to the nature 
of the entries in the village records, the 
change was justifiable by the circumstance 
that the Act of 1887, for the first time, 
attached a presumption of truth to entries 
in the annnal record. 

But it is a maxim of interpretation in 


cocstrulog statutes that no matter what the 
intention of the Legislature may have been, 
the Oourbs are bound to follow the wording 
of the enactment and to disregard evidence as 
to intention, when inconsistent with the 
language actually used in the Act as passed, 
if the latter is clear and unanabiguous. It 
is necessary, therefore, to examine from this 
point »of view the grounda on which the 


pronouncement contained in the ruling of 
ilftan /{han v. Alim Khan (2) is based. The 
process of reasoning by which Mr. Ibbstson 
reached his conclusion is ait forth in the 
following passage in that judgment: — 

^‘Section 36 prescribes the procedure in 
oases of dispute. The wording is not as 
clear on the point as it might ba; bat 
clause (2) practically amounts to a direct-ion 
to the Revenue Officer to ascertain posses¬ 
sion ; and if he cannot ascertain it, t) make 
it, by putting the person, who is apparently 
entitled into possession. In this latter case, 
the entry is to follow possession ; and I think 
it must be held that it will do so in the 
former case also, otherwise there is no object 
in ascertaining possession. Thus in all dis¬ 
puted cases, mutation is to fallow possession.” 
Now the words in the above passage to 
which I think exception can be taken are 
those which I have italicized. The infer¬ 
ence that the mutation mast follow posses¬ 
sion is based on the premise that there 
can be no other object in ascertaining pos¬ 
session. If the validity of this premise can 
beaaccessfally assailed, theconclusion derived 
from it mast be abandoned. Now it seems 
to me that there is another very distinct and 
definite object to be attained by asoerfcainiog 
possession. The most important iasae which 
presents itself to the matatiou officer in dis* 
paced cases is whether he is at liberty to 
vary the previous entry in the Record of 
Rights. By eectioo 37 (o) of the Act, he is 
debarred from doing so otherwise than in 
accordance with “facts proved or admitted 
to hare occurred.” For the purpose of deter¬ 
mining whether au alleged alienation, for 
instance, is “a fact proved to have oocurred'*, 
the most obviously essential step in the in* 
qairy. which under eecti )n 3-4 (4) and sec¬ 
tion 35 (1) the mubatioQ officer is bmml 

to hold, is the ascertainment of the faors 
as to possession. An alleged gift, sale or 
mortgage, if disputed, will geoerally ba 
regarded by the mutation officer, aud reason¬ 
ably bo regarded, as a fact not ‘proved to 
have occurred” if the donee, vendee or mort¬ 
gagee has failed to obnaia possession. Pos¬ 
session being proverbially nine points of 
the law, the mutation officer is very rightly 
required to ascertain it, as bn-ig o-ie of'^he 
most iraportant iaci.lenr-s to bs ooiisiJered 
in determining whether an alleged transfer 
is a “fact proved to have ooooried.” In view 
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of the importance of possession in this con¬ 
nection, and not because it is the sole deter¬ 
mining factor, the mutation officer is, in 
disputed cases, required to ascertain pos¬ 
session. tor there may be in every case a 
tenth point of the law. There are cases in 
which title does not, and ought not, to follow 
possession. It cannot, fir instance, be 
seriously contended that either in pursuance 
of the law or of any considerations of policy 
or expediency, the mutation officer is bound 
to recognise the possession of the mere tres¬ 
passer, of the party who by fraud, stealth 
or violence gains possession of that which is 
the undoubted properly of another and holds 
it without ^any colourable title whatsoever 
other than might is right.’ To extend re¬ 
cognition to such a tenure would be tanta¬ 
mount to acknowledging the title of a 
burglar to the proceeds of his burglary. 

It has then been shown that the history 
of the legislation of 1887 negatives the cou- 
clusion that it was intended by those res¬ 
ponsible for the mutation sections of the 
Land Revenue Act to require mutation in- 
variably to follow possession. It has been 
shown that the actual language of section 
uO does not, as Mr, Ibbetson supposed 
impose upon the Revenue Officer any 
obligation of the kind, liven when resort 

18 bad to the exceptional procedure of put¬ 
ting one of the disputant parties in pos¬ 
session of the property, it is not because he 
has been put m possession, but because his 
being put in possession is the consequence of 
his being best entitled” that mutation is 
effected 1 ° the name of such party. But 
there IS still another line of argument which 
can be brougnt forward against the cham¬ 
pions of the possession” theory. That theory 
rests on the general position that the Record 
of Rights IS or should be what is described 
as a record of actual facts, a photograph, 
so to speak of the actual situation on 
the spot. But It 13 clear that it is not 
and cannot be this. Section 37 authorises 
entries to he made in accordance with 
what 18 agreed to by the parties con- 
cerned. In such cases, po.ssessiou may be 
disregarded entirely. It is true that a rule 
under the Land Revenue Act at one time re- 
quired mutation officers to postpone mutation 
in such cases if possession had not been 
g^en. But, as pointed out by Mr. Ibbet- 

^o, 4 j p. 2H9 Vol. in Rattigaa’s Acts, 
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son in his judgment of 1891, this rule waa 
ultra vires. It lias since been repealed, and 
IS now no longer in force. Accordingly to 
the extent that persons not in possession 
can by agreement have mutations saoctiooed 
in their favour, the Record of Rights ceases 
to be a record of actual possession. It also 
fails to be a record of actual possession in 
another class of cases for which section 37 
of the Laud Revenue Act makes provision, 
oases iu which entries are made in pursu¬ 
ance of a decree or order binding on the 
parties interested. There is not in the Land 
Revenue Act any warrant fop the view, 
sometimes entertained and acted upon by 
Revenue Officers, that mutation cannot in 
such cases be sanctioned nntil the decree or 
order has been executed. Of course, a de¬ 
cree or order cannot, in mutation proceedings 
based on clause (6), and not on clause (a), 
of section 37, prejudicially affect a person 
upon whom it is not binding. 

The conclusion of the foregoing arguments 
is that the Record of Rights is a record of 
titles and not a record of possession. The 
procedure of the Revenue Officer in dealing 
with mutations is determined by the nature 
of the mutation If the case is one in which 
the proposed entries “are agreed lo by all 
the parties interested therein or are sup¬ 
ported by a decree or order binding on those 
parlies”, possession may be disregarded. In 
other cases, that is to say, in disputed cases, 
section 36 makes it clear that the facts as 
to possession are relevant to the decision 
of the dispute, but they are relevant not 
for the purpose of making mutation follow 

. ■■ j — « purpose of ascertain- 

ing whether facts are ‘proved or admitted 
to have oeoarred,” which would justify a 
variation in the existing Record of Rights. 
Clause (4) of section 34 authorises the 
Revenue OfiSeer to make “ such order as he 
thinks 6t . His discretion is, of conrae 
governed by section 37, as above explained! 
and before passing orders an inquiry is 
necessary. Bnt subject to these limitations, 
the mutation officer has under the Act a very 
wide discretion to pass “ such order as he 

tniQKs Db • 

The mutation officer is, however, apart from 
such statutory limitations, b.mud by the 
various rulings of Financial (Jommisaioners 
which are sfciU m force, and hj the rales, 
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circalara and instractions from time to time 
issued by competent authority to guide his 
disoretion. Suoh ruling-^, rules, circalara and 
instructions have generally been concerned 
with two main questions, iu«., (1), the forego- 
ing question of title versus possession”, 
which, however, is transferred to a lower 
plane of controversy, and ought rather to bs 
described as the question of how far possession 
is to be treated as evidenoa or proof of title; 
(2) the extenr, nature and scope of the 
inquiry into title which the mutation officer 
shonld make before passing orders. 

The extent to which possession or the absence 
of possession should be regarded as proof, for 
mutation purposes, that a fact has or has not 
occurred, depends mainly on whether the case 
is one of transfer or of inheritance. There are 
certain fandamental differences between the 
two classes of cases. In aucosssion cases, a 
mutation of some sort must ba effected. There 
is in these cases no such thing as a rejected rau- 
talion. A right-holder has died, and the old 
entry must be varied by the omission of the 
name of the deceased. The rights in devolation, 
must be recorded as belonging to somebody 
else. A particular claim may be rejected but 
mutation must be sanctioned in favour of 
some heir or heirs. In transfer cases, on the 
other hand, and especially in disputed cases, 
which constiiute the test of the whole system, 
the issue is not only what the new entry shall 
ba, but whether a new entry shall ba made 
at all or not. In succession cases, there is 
seldom any dispute as to what property shall 
be mutated. It is the totality ot the rights 
of the deceased right-holder. In transfer cases, 
not only may there be a dispute as to the 
area or extent of the right transferred, bat 
also as to the nature of the interest alienated. 
Snch questions arise as to whether the transfer 
is of a shai'e or of speciQc 6elds ; whether 
shamilat rights are or are not also conveyed ; 
whether a mortgage is with or without posses¬ 
sion, whether redemption money has or has 
not been paid. In succession cases the dispute 
is between rival heirs. In transfer cases it is 
generally between the transferor and trans¬ 
feree. Possession as evidence of title has a 
different value in the two classes of cases. The 
possession* of the active and alert heir who 

•trader secbiona 8S, 90 and 91 of A.cb It of 18SJ, 
aach. poBBesaioa may oftea be legitimately treated as 
poaaessioa on behalf of aU the heira. (&t. W. 


is on the spot and makes the most of his 
opportunities to circumvent the olaitns of his 
rivals by seizing the property of the deceased 
right-holder as soon as the breath leaves his 
body, does not count for very much as evidence 
of title. On the other hand, the possession of 
the right holder who all along has been in 
possession and whose title is impugned by a 
transferee under an alleged contract counts 
for a very great deal. Mutation officers are 
very chary of deciding against possession in 
the latter class of cases, and rightly so. They 
decide in favour of possessiout becaune an 
alleged contract of sale, mortgage, exchange, 
gift or the like, not followed by possession, 
when disputed by the alienor who remains in 
po.ssessioD, is not regarded as a fact proved 
to have occurred” within the meaning of 
section 37 (a) of the Land Revenue Act, or, 
to adopt the language of Barkley’s Directions, 
“Me truth of the transfer" has not been proved. 
In some cases and especially in^ inheritance 
cases, as above explained, it is often not 
feasible or not equitable to decide on the 
basis of possession without some inquiry 
into title. As to what the general rule should 
be in disputed inheritance oases, I oanuot do 
better than quote from the reorded opinions 
of two distinguished Revenue Officer. Sir 


mes Wilson says :— 

” In disputed cases of inheritance, 
mparatively litlle stress shoald bs plaeed 
, 0 P possession, as it often is not true 
idenoe of right. The relatives living with 
e deceased naturally take possession on 
s death, and there may be others who nave 
iviously an equal or superior right; for in- 
auce, when one of the sons ,e absent on 
rvice or wiien the deceased has a resident 
ndn-Uw, who cannot by custom exclude 
,6 collaterals, I would not require the 
Bsistaut Collector to alter the record merely 
accordance with the facts of possession lot- 
„ difficult to asoertaiu) when they are 
viously contrary to right. I would here 

If_urnnm 




• « nf course, t\oon nob always moan 

jjse.ssion, o tf,© mutation otfioor lias 

ical possoss.on. Ofton 

3ciJe aptnst p^ys^ posaesiioii that affects 

Xliua whoa a mortgagor who 
aestion »n mortgagee asserts that 

, as tonant mortgagee demos it, tho 

would be in error if ho treated the 
r"or -3 possession aloneas proving that rodoinp. 
had occurred. (M.W.F.y. 
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instruct Him to record the facts of possession 
80 far as he can ascertain them by summary 
inquiry, bub to make the new entry in 
accordance with what he finds to be the rights 
of the claimants, if they seem free from 
reasonable doubt. 

Sir James D >uie expresses his views as 
follo ve:—"In disputed cases of inheritance, 
apparent right should be the rule of decision. 
A strict application of the possession rule 
would in some cases land us in manifest 
injustice.” 

In the foregoing opinions, I concur. But 
the obligation to investigate in mutation 
proceedings disputed questions of title 
will not commend itself to some officers. 
Such officers should, however, note that there 
is ample a\ithority for the view that in¬ 
vestigations of the kind should be of a very 
summary character. In this connection, the 
dicta of Sir Lswis Tupper in Harnnn'l v. 
Jamna (4) and Momanda v. Farid (1) may 
be referred to. In transfer cases, where any¬ 
thing more elaborate chan a summary inquiry 
is necessary to decide whether a fact is "proved 
to have occurred,” it will be bast to refuse 
mutation and refer the parties to the Courts. 
But as above explained, in inheritance oases a 
new entry must be made. The scope of the 
inquiry must be left to the discretion of the 
mutation officer, but it must necessarily be 
summary, ft will generally be preferable iu 
doubtful cases to follow the rule of possession 
rather than embark upon an elaborate inquiry 
into titles, especially .Then the issues are those 
which depend upon the application and 
interpretation of oontrover.sial points of 
Customary Law. But far reasons above ex¬ 
plained care should be taken to recognise 
fiduciary, constructive and vicarious possession 
as well as physical possession when the situa¬ 
tion justifies such recognition. 

Such being the general considerations by 
which, in my opinion, mutation officerssbould 
be guided, I now proceed to deal with the parti¬ 
cular case with which the present revision re¬ 
ference is concerned. The Collector has re¬ 
jected the mutation because he holds tl»at the 
vendor, ^dussmmat Zewaro, is a minor. The 
Commissioner does not traverse this finding 
but apparently takes the view that 
the question of the invalidity of the 
Bale*contract in consequence of the minority 

(4) 1 P, K. 1901 Rev. 


of the vendor is nob a question with which 
the mutation officer is concerned, in view of 
the fact that possession in pursuance of the 
sale-contract has passed to the vendee. In 
this, I do not agree. A minor is incompetent 
to enter into a contract (section 11, Act IX of 
1872) and a contract, one of the parties to 
which is a minor, is nob merely voidable 
but is void. It is nob validated by the 
transfer of possession Accordingly, if the 
minority of Musammat Zewaro in the present 
c^se be established, the sale which she effected 
roust be treated as void and may not be 
followed by mutation. But Musammat 
Zewaro’s minority has not been established. 
On the contrary, it has been escertained by 
an inquiry which I caused to be made that 
Musammat Zewaro was born on 3rd August 
1892. The sale-deed in the present case is 
dated 8bh September 1911. Accordingly, the 
age of majority being 18 years (Act IX of 
1875), Musammat 7iQ^Si.vo was not a minor 
when she sold ber^Iaod to Ghnlam Muham¬ 
mad, and the ground on which the Collector 
has rejected the motation thus disappears. 
There remains the question whether a 
mutation of sale should be rejected, if or 
because the mutation officer considers that 
the vendor has exercised a power of aliena¬ 
tion opposed to the Customary Law of the 
alienor. For three reasons, one of convenience, 
one of law and one of policy, 1 consider 
that in such cases when possession has 
taken place in pursuance of the contract, 
the mutation officer should sanction mutation 
irrespective of Cnstomary Law considerations. 
Finily^ the ascertainment of the Customary 
Law entails an inquiry exceeding in its 
scope the limits of the summary inquiry 
which alone is appropriate in mutation 
cases. Secondly, the transfer though it may 
be a contract voidable at the instance of a 
reversioner, is not, as between the contract¬ 
ing parties, in itself void. Tnirdly, as a 
matter of policy, it is not desirable that 
Executive Officers should by action in 
mutation cases interpose obstacles to the 
development of custom. The tendency of 
such development is towards the enlargement 
of the powers of the individual to dispose 
of his property and the restriction of the 
veto of the tribe, the clan, and the agnatic 
group. It is a recognised principle that by 
a multiplicity of precedents and instances 
departing from an ancient cnstomi a new 
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oustoru opposed to that previoasly prevailin? 
may be established. Such instances of 
innovation, if unohallengHd, will in time 
become so uameroas as to justify recogni¬ 
tion by the Civil Courts. Bui the challenge 
should be before tribunals competent to 
decide the issues invloved. Mutation 
officers are not competent to decide these 
issues and they should not take any action 
prejudicing their decision. A refusal to 
sanction a transfer-mutation based on 
possession would operate prejudicially while, 
on the other hand, sanction to the mutation 
would in no way be biuding on a person who 
was not a party to the transfer and would nob 
prejudge the issue of Customary Law. For the 
foregoing reasons, I see no sufficient ground for 
rejecting the transfer in the present case. 
Accordingly under section 16 (4) of Land 
Revenue Act, I set aside the order of the 
OoUectoc and restore the order of the Naib- 
Tahsildar, dated 21st January 1912. 

.^^Revhion accepted. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 209 cp 1908 and 

46 OF 1909. 

September 23, 1912. 

Fresent: —Mr. Justice Miller and 
Mr. Justice Abdur Rahim. 

In Appeal No. 209 of 1908 

MUTTA VENKATACHALAPATHT (died) 

and othess—Plaintiff and his leoal 
representatives—Appellants 

versus 

RiW^Sah^b PTINDA VENKATAOHALA- 
PATHY GARU and others—Defendants 

—Respondents. 

In Appeal No. 46 of 190.^ 

Bco Sahib PYINDA VESKiTAOHALl- 

PATHT Ga.ru and others— Defendants 

—Appellants 


versus 

‘UTTA VBNKATAGHA.LAPATHY (died) 
and others— Plaintiffs and his le3al 
rbpre.sentativss—Respondents. 
Registration Act (III of 1877), 4,9-Smt or posses, 

on 0 / itn^noveable in-operty-Powcr oj Court to grant 
stitution^Unreaiatered document^Admissibilttg for 

wer to gmnt conditional decree^Oontract Act {IS of 

i72),«. 66, 


A Court in ludia has power to pass a conditional! 
docrop ae it is perfectly within its competouee to 
impose a condition which will do complete justice to 
tho parties uud there is nothing in section Oi of the 
Cootraob Act which suggests that the Court has no 
such power. 

Even in suits iu which tho relief sought is not an 
equitable relief, tho Court has the power, in a proptjr 
case, to refuse to grant a relief to tho plaintiff ex¬ 
cept on termb indicated by the obvious consideration 
of justice. 

Per Abdur Rahim, J. iaifirming the decree of the 
lower Court).—The main object of the Registration 
Act is to prevent documents of certain classes having 
any effect unless they are registered and not to deal 
with questions of evidence, pure and simple. That a 
document of sale was not intended to be a real trans¬ 
action, can be proved by a contemporaneous document, 
which was intended to be a mortgage but failed to 
have that effect for want of registration, as the evi¬ 
dence is adduced not to enforce the mortgage, but 
to show that tho so-called deed of sale was not 
intended bo operate as a transaction affecting immove- 
able property. 

An unregistered document is admissible to prove 
the circumstances in which tho property came to be 
in defendant’s possession. 

Per Miller, J .—An unregistered document is inad¬ 
missible in evidence to prove the nature of the 
possession of the defendant or the circumstances in 
which defendant came into possession of the property 
so as to ecablo a plaintiff to disturb defendant’s 
possession and ro-place it by its own. 

Appeal agait st the decree of the Court of 
the Subordinate Judge of Oocanada, in 0. S. 

No. 22 of 1907. 

In Appeal No. 209 of 1903. 

Mr. P. ifnray mamurthi, for the Appellants. 

Mr. T- B. Ranachandra Iyer, for the Res¬ 
pondents. 

|In Appeal No. 46 of 1909. 

Mr. T. L(. Ramachandra Iyer, for the 
Appellants. 

Mr. P. Narayanamurthi, for the Respond¬ 
ents. 

JUDGMENT. 

Abdur Rahim, J.—These two appeals 
arise in ^ Buit to recover certain immove¬ 
able property. The suit was instituted 
by the appellant in Appeal Suit No. 209 
of 1908. He is the respondent in the other 
Appeal No. 46 of 1909. The facts that led 

to the institution of the suit, so far as 
they are relevent to these appeals, are 
theseThe plaintiff executed a deed of 
mortgage in favour of the defendant in 
November 1814. In 1896, he executed a 
deed of sale with respect to the same 
property for Re. 8,000 and odd, made up 
of the amount of the previous mortgage 
ftnd Rs 4,000 then paid to the plaintiff by 
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tbe defendant. The sale-deed is marked as 
Exhibit. A in this case. On the same day 
as Exhibit A, a docameot was written, 
which showed that the transaction between 
the parties was intended to be a 
usufructuary mortgagee and not a sale. 
This document, which is in the shape of 
a letter, was not registered. Then in 1900 
the defendant in the present suit tried to 
enforce what was intended to be a 
usufructuary mortgage, but it was ultimately 
held by the High Court that the mortgage 
could not be enforced as the document on 
which reliance was placed for the purpose 
was not registered a.s required by the law. 
The present, suit is for the recorery of the 
same property and the plaintiff’s case is 
that as the parties did not intend that 
Exhibit A should be treated as an effective 
deed of sale, the property never passed to 
the defendant. The Subordinate Judge 
has decreed the suit but has made it a 
condition of the decree that the plain¬ 
tiff should make over to the defendant 
whatever money he received under the 
deed. 

The main question in Appeal No. 209 is 
whether the Subordinate Judge was right 
in passing such a conditional decree. 1 am 
of opinion that lie was; taking the 
transaction to be void on the ground that 
the sO'Called deed of sale was never 
intended to be given effect to, there can 
be no doubt that under section 65 of the 
Contract Act the defendant will be entitled 
to the restitution of whatever advantage 
the plaintiffs derived by the abortive 
transaction. 

The contention on behalf of the appel¬ 
lant is, that the Court, while giving the 
plaintiff a decree for possession to which 
he is entitled, cannot make it a condition 
precedent to .recovery of possession, that 
he should make restitution because section 
65 of the Contract Act does not give 
such a power to the Court. But the fact 
that this section does not give the power 
in so many words, is not to my mind 
conclusive- There is nothing in section 65 
which suggests that the Court has no 
such power and, in my opinion, in¬ 
dependently of the Contract Act, it lies 
perfectly within the competence of the 
in a case of this nature, to impose 
a condition which would do complete 


justice between the parties. There is no 
reason why the defendant shonld be 
driven to a fresh suit to recover the 
money which he paid for the property, 
which the plainciff seeks to recover, on 
the ground that the intended transaction 
proved infracbuous and it is for the plaintiff 
to show that we cannot in this suit restore 
both the parties to their original pDsition. 
No doubt this suit is one in ejectment and 
cannot, therefore, be called a suit in which 
an equitable relief is sought, and the learned 
Pleader for the appellant contends that we 
have got the power to attach snca a 
condition to the decree, only in cases 
where the relief sought is a relief in 
equity. But I agree with the ruling in 
Girra) Baksh v, Knzi Hamad AU (1), that 
even in suits in which the relief sought 
is not, strictly speaking, an equitable 
relief, the Court has the power in a 
proper case to refuse to grant a decree to 
the plaintiff except on terms ' indicated 
by obvions considerations of justice and 
this view also finds support from Lord 
Blackburn’s dictum in 7 Exchequer, page 
37. In this country, there has never 
been any distinction between equitable and 
legal jurisdictions and the same Court has 
the power in a proper case to take note of the 
equities of the parties although the action 
may be strictly one at law. The principle 
upon which I think we ought to 
act in this case is similar to that 
embodied in several statutes of the Indian 
Legislature, for instance, section 41 of the 
SpeciBc Relief Act, section 55, sub-section 6, 
clause(6) of the Transfer of Property Act and 
section 86 of the Trusts Act. I do not pro- 
pose to consider whether we could declare a 
charge or a lien on the property in the cir¬ 
cumstances of the case as was done in AngadU 
peldi Koyil Erath Kunhamina Vmmt v 
ValliintakiU Ibrahim Haji (2), and Paiam^ 
malt V. Themzna Ammah (3), as we are not 
called upon to do either. 

I would, therefore, hold that before the 
plaintiff recovers the property, he must 
restore to the defendant whatever advantage 
he has derived under the so called sale. The 
parties agree that there should be no claim 

(1) 9 A. 340 at p. 345. 

w o^‘ (1912) 1 M. 

W . * «7aO. 

(3) 17 M. 232. 
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for mesoe profits or interest* on the amount 
paid by the defendants. The decree of the 
Subordinate Judge will, therefore, be modified 
Hcoordingly, that is to say, the decree in 
favour of the plaintiff should contain a con¬ 
dition that the plaintiff do pay back to the 
defendant Rs. 8,250, the amount paid by the 
defendant to the plaintiff. With this modi- 
fication, the Appeal No. 209 will be dismissed 

with costs. 

The other appeal raises the question 
whe*her certain evidence has been rightly 
admitted to show that the transaction evi- 
denced by Exhibit A was nob intended to be 
given effect to as a sale. The evidence 
objected bo on this point is that which is 
adduced to show that what the parties really 
intended was that there should be a usufruc¬ 
tuary mortgage and not a sale, and I can 
hardly doubt that that was what the parties 
iatended. This evideooa is practically a 
reproduction of the recitals ot ‘'l® 

Witten contemporaneously with Exhibic A, 
already alluded to. The document was not 
produced at the trial, but no objection was 

taken to the reception of J 

secondary evidence. Mr. Ramaohaudra Aiyar, 

the learned Vakil for the 

contends relying upon section ^9 of the 
Registration Act that the document iteelf 
could not be used in evidence at all. Section 
49 says : “No document required by section l7 
to Te registered shall (a) affect any .mmove- 
able property comprised ‘herein, or “““fe 
Ly power to adopt, or (c) be received as 
evidence of any transaction affecting 
such property or conferring such _ power 
unless ifc has been registered. fbe 
auestion is whether any such documeot has 
C received as evidence of a traosac ion 
affecting immcveable property. I 

what is meant is, that a document which is 

required to be registered by the law caun 
be^ received as evidence in support of 

finrv affectine immoveable property* 

transaction attecting 

What was, then, the oDjeoi- win* 

fhow that the so-called deed of sale 
ntended to operate as a transaction aff otmg 

into a valid tiansacbion m the nature o 
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The plaintiff relied upon his title which does 
not depend upon that mortgage in order to 
recover the property, W^hat he says is that 
Exhibit A cannot stand in the way 
because it was never intended to be an opera¬ 
tive transaction. No doubt, in order to 
prove that he has got to show that the 
transaction which was intended was some¬ 
thing else, that is, a mortgage transaction. 
Bub, though it may be necessary to prove 
that, in order to prove that Exhibit A was 
not intended to create an effective sale, the 
object was not to prove that there was an 
effective mortgage. Section 49 does not say 
that a documeot which requires registration 
shall not be received in evidence for any 
purpose if it is unregistered. Now, I think 
there can bs little doubt that it would be 
permissible for the plaintiff to prove that 
there was no valid sale by adducing evidence 
to the effect that Exhibit A was not intend- 
ed to be given effect to. Section 9^ of the 
Evidence, Act which prohibits the admission 
of any oral evidence varying or contradicting 
the terms of cerlaio documents, has no appli- 
cation. As regards the provision of the Re¬ 
gistration Act, it has to be borne in mind 
that the main object of the Act is to prevent 
documents of a certain class having any 
effect unless they are registered. The 
primary object of that Act is not to deal 
with the questions of evidence pure and 
simple. If the question whether Exhibit 
A the document of sale, was intended to be 
a Veal transaction of sale or not, could bo 
proved by other evidence, it appears to me, 
there is no good reason for holding that it 
could not be proved by a document which was 
intended to be a mortgage but which would 
fail to have that effect by reason of its not 
being registered, unless, of course, the langu- 
age of section 49 is clear enough to that effect. 
As I read it, it only shows that you cannot 
prove a document which requires to be regis¬ 
tered ia order to support a transaotiou 
affecting immoveable property. But this is 
not what is intended in this case. In my 
«ninion the Full Bench decision in Ra^fah of 
Venkatagiri V. Narayana Reddi (4), beaw 
out this view of section 49. There, what was 
sought to be proved, was the terms of an 
LrLment to lease, which was not registered 
iu order to show that the plaintiff was entitled 


(+) 17 M. 450. 
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to damages for breach of the contract. No^ 
the conr.racb.aa eridencad by the anreg’lsterei 
agreement, vvas certainly a tpanaaction affect- 
iug immoreable property. Bat, neYerthelesa, 
it was held that its terms oiild be proved 
for the parpose, nob of enforcing the contract 
bat for proving the existence of the contract 
and showing the damages sasbained by the 
plaintiff bj^ the non-performauco of the 
contract. Bab it is argaed that that was not 
a suit affecting immoveable property, bat T 
do not see how that makes any essential 
difference except in cases where the suit is 
brought to enforce the terms of a document, 
of which the law requires registration but 
which has nob been registered. No doubt, 
there is a sentence in the Full Bench case 
referred to, which, if it stood alone, might to 
some extent countenance the cootention of 
Mr. Ramachandra Iyer, bub the decision itself 
supports the view which I have stated. The 
ruling in Kanuparli Subbayyav Mi,dluletiih 
(5) has no appUcatiou to this case. I am, 
therefore, of opinion that section 49 of the 
Registration Act does not apply nor does sec* 
tion 92 of the Evidence Act. There is no force 
in the contention that the suit is barred by 
res 3 wlicita by reason of previous proceedings. 
I would, therefore, dismiss the appeal. 

Miller, J.—I have asked my learned 
brother to deliver the first judgmenb in thi.s 
case because his judgment cover's the whole 
field, whereas mine is confined to one point. 
I regret to say that I have come to a different 
conclusion from him on the question, 
whether this alleged mortgage, this letter 
which converted Exhibit A into a mortgage 
and of which secondary evidence has been 
given, is admissible in evidence or not. 
In my opinion, it is not admissible because 
section 49 of the Registration Act forbids its 
admission. If it is not admissible, then it is 
not denied that no admission of the dafeud 
ant can be admitted to prove its contents 
and the result would be, if it is nob admis* 
sible, as I understand it, that all we have 
is Exhibit A and the plaintiff's suit must be 
dismissed. Now section 49 of the Registra¬ 
tion Act says that no document required 
by seccion 17 to be registered is to be 
received as evidence of ary transaction affect¬ 
ing immoveable property. Now it is not 
denied that this letter, which is nob before us, 

(5) 17 M. I/. J. 469. 


i? a docment which required registration 
under aectiin 17. If the Giurt is asked to 
receive it as evUeuci of a tcansaction affect¬ 
ing immoveable property, the Court must 
refuse so to receive it. As I uadersband 
the plaintiff’s case, it is possible he might 
simply have placed his case thus:—‘This is 
my land. There was uo sale to the defend¬ 
ant. Dsfendant is in pissession. I asked 
him, bit he didn’t give up possession.” 
The answer to that would, no doubt, be: — 
The land was sold by Exhibit A. Plaintiff 
wonld have to show that the sale was some¬ 
thing other than a sale and probably the 
result would have been the same as it is now. 
But the plaintiff did not so frame his plaint, 
he based his claim on a mortgage transaction. 
He says:—‘ Thera was what was intended 
to be a usufructuary mortgage which has 
failed for want of registratiin. and 1 am 
entitled to possession on acouub of the 
failure.” What then, did he mean to prove 
by this dicument of which he tendered 
secondary evidence ? He wanted to prove, 
as I understand it, that this possession 
of the defendant was under a mortgage 
which was no mortgage. Chat is to say, 
he wanted to prove a transaction which 
affected immoveable property, thiugh the 
actual document wouli not, of ceurse, have 
any effect upon the title in the particular 
case for want of registration. The transac¬ 
tion he wanted to prove was a mortgage 
and that is a transaction affecting 
immoveable property though the document 
for want of registration did not have any 
effect. Now, according to the Pull Bench 
case of Rajah of VenkatagiH v. Karayana Reddy 
(4), it does not matter that the document 
may have the effect of proving a 
transaction affecting immoveable pDperty, 
if it is used—that is how 1 understand 
it—for the purpose of proving a transaction 
which does not affect immoveable property in 
any way, then it may be received in evidence. 
That, it seems bo me, is nob si here. Not 
only was the pnrpose to prove a transaction 
which does affect immoveable property bit 
the pnrpose of proving it was to affect 
immoveable property to enable the plaintiff 
to disturb the possession and re-plaoe it 
by his own. The case is nearer to that 
in Kanuparti f^uhbayya v. Kurnan Maddu^ 
letiah (5), where Benson and Wallis, JJ., 
refused to admit an unregistered per- 
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maiienfc lease whicH was put forward not 
to prove, that is, not in order to enforce 
the lease, bub to prove the nature of the 
adverse possession whioh whs set 
the defendant. The Judges said:— No, 
the transaction to be proved is the nature 
of adverse possession, that is a transaction 
whioh affected immoveable property. This 
document is put in to prove that transac¬ 
tion and that cannot be allowed. bo 
here, it seems to me, though the case 
19 not exactly the same as in that 
case, the document is put forward to prove 
that there was a mortgage and not a 
sale. Hecause there was a mortgage and 
not a sale, the defendant is nob entitled 
to retain possession and, therefore, the 
dccameut ia in this case put forward not 
only in order to prove a transaction nffeo mg 
immoveable property, bat. forther if that 
makes any difference, in order h® 

result of the suit may be a decree afteotmg 
immoveable property based on this transac- 

'°l" hold that the docnment is not ad- 

missible in evidence according 
decisions in this Court as I iindersta,nd 

them. The plaintiffs’ suit for 
will have to be dismissed and I would 
dismiss it without costs, but as the effect 
of my learned brother’s decis.ou is that 
both the appeals should be d'sm'f ed with 
costs, that will be the order of the Court. 

Appeals dtS17llS8€€t% 


COURT OF FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revenue Revisiom No. 162 of 1911-12. 

Auguab 30, 1912. 

Present:— yir. Fenton, F. 0 . 

AZIZ-UD-DIN AND OTUERS—Defendants 

Applicants 
I ersus 

Guru BSAGWAN DAS and anotheb- 

PlaINTIFM-"® 88 PON OB NTS. 

Act CIF o/l882J,a. 

o/ 1887), 48, 8i. 


A, took from B. certain land on 2O-y0ar loaae at a 
I’ont of iU. 400 payable in half-yearly jnstalraonta. 
The lease contained a condition providing that A. 

would bo liable to ejectment should at any time the 

rent for ono year be in arrears. 

The area leased was planted up by A. as a garden 
aud contained many fruit trees which were about to 
roach their prime. S., alleging default in payment of 
rent in respect of two half-yearly inscalmentv, sued 
for ejeotmeut. A. pleaded tender of rent and further 
paid into Court the amount of rent then due. The 
lirst Court declined to grant ejectment, but the 
Collector on appeal, flnding that the tender was not 
valid, held that ho was bound to enforce the forfeiture 

coudition of the leasej * . a-, 

£<eW, (1 ■ that section 48 of the Tenancy Act did 
not bar or exclude relief against forfeiture for non¬ 
payment of rent, if under the general law governing 
lease contracts, such, relief was claimable by 

( 2 ) that the case called for the exercise of the 
discretion, conferred by section 114 of the Transfer of 
Property Act, to give relief against forfeiture under 
the condition of the lease, which was objectionable 

and unconscionable: . 

(3) that as the Collector failed to exercise the 

iurisdictioii to grant relief against forfeiture for 
non-payment of rent, his order was liable to revi- 

Such of the sections of the Transfer of Property 
Act as lay dosvn principles of law which are in con¬ 
sonance with the principles of equity, good couscienco 

aud justice should be followed by the Courts of the 

Punjab. Section 114 of the Act embodies such a 

provision of law. , „ ^ t> j 

Bha^wan Devt v. Musummat Buiiyud 

Ehaniun, 83 P. & 1902, followed. 

Case reported by the Commissioner, Lahore 

Division, dated the 21at June 1912. . 

Messrs. Muhammad Umar and Mirai Dm, 

for the Applicants. 

Mr. Jai Dal, for the Respondents. 

order.—T he plaint alleged that the 
defendants took from plaintiffs the land in 
dispute on a iiO-year lease froml905 at a lent 
of Bs. -too payable in half-yearly instalments. 
The lease contained a condition providing 
that the lessees would be liable to ejectment, 
should at any time the rent for one year be 
in arrears. The plaintiffs claimed that the 
defendants, having fallen into arrears in res¬ 
pect of two half-yearly instalments, had in¬ 
curred liability in accordance with this pro- 

vision and asked for a decree accordingly. Ihe 
first Court held that there was evidence that 
the rent had been tendered to the plaintiffs, 
and in view of this and of the circamstances 

thatthe defendants had paid into Court the 

rent then due, declined to grant a decree for 
eieotment but gave a decree for Rs. 400 being 
the amount of rent paid into Court by the 

defendant’s. 
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On appeal by the plaintiffs, the Collector, 
(Mr. Larasden) found that the tender of 
the rent by the defendants to the plaintiffs, 
•was made after the last day on which it 
fell due. He, therefore, considered that 
notwithstanding the payment of the rent 
into Court, he was boand to enforce the 
forfeiture condition of the lease, and, accept* 
ing the appeal, he held that the defendants 
should, subject to farther consideration 
of the question of payment of compensation 
for improvements, be ejected from the 
leasehold. 

Further proceedings then ensued with 
reference to the question of oorapenaation 
and it is in connection with this question that 
the Commissioner has referred the case to 
this Court on the revision side, 

I do dot consider it necessary to deal with 
the question of compensation because I must 
hold that the Collector’s order decreeing the 
ejectment of the defendants, was wrong, and 
that it is liable to revision, inasmuch as the 
Collector failed to exercise a jurisdiction 
vested lu him by law, the jurisdiction 

to grant relief against forfeiture for non¬ 
payment of rent. It is true that the relief 
against the forfeiture section (section 481 of 
the Punjab Tenancy Act does not specifically 
provide for relief against forfeiture for non¬ 
payment of rent, lu the case of an occupancy- 
tenant, mere non-payment of rent is not a 
ground for ejectment. There must be a 
decree for arrears of rent which remains un¬ 
satisfied. As regards tenants holding uiider 
contract, section 48 of the Tenancy Act gives 
relief against forfeiture for certain defaults, 
not including default in payment of rent, but 
it does not bar or exclude relief against 
forfeiture for non-payment of rent, if under 
the general law governing lease contracts, 
such relief is claimable by lessees. The law 
of contract governing contracts of lease 
is contained in the Transfer of Property 

Act, 1882, section 114 of which runs as 
follows:— 

Where a lease of immo'veable property 
has determined by forfeiture for non-payment 
of rent, and the lessor sues to eject the leasee, 
if, at the hearing of the suit, the lessee pays 
or tenders to the lessor the rent in arrear, 
together with interest thereon and his fall 
costs of the suit, or gives such security as 

the Court thinks suflScient for making such 
payment within 15 days, the Court may, in 




lieu of making a decree for ejectment, pass 
an order relieving the lessee against the for¬ 
feiture; and thereupon the lessee shall hold 
the property leased as if the forfeiture had 
not occurred.” 

Now the case under consideration was one 
in which the Court should have exercised the 
discretion so conferred to give relief against 
forfeiture under the condition of the lease 
which is rightly described by the first Court 
as objectionable and unconsctonable. The area 
leased was planted up as a garden and con¬ 
tained many fruit trees which were about to 
reach their prime, and ejectment under such 
circumstances was a very harsh proceeding. 
It is true that the Transfer of Property Act 
has no statutory operation in the Punjab 
(outside Cantonments), but as laid down, by 
the Chief Court in its ruling ilusimmot 
Bhagwam Devi v. Musammat Bunyadi Kkanum 
(1), such of the sections as laid down princi¬ 
ples of law which are in consonance with the 
principles of equity, good conscience and 
justice should be followed by the Courts, 
For foregoing reasons, I now direct under 
section 84 (5) of the Tenancy Act that the 
defendants, who have been ejected from their 
lease-hold, in pursuance of Mr. Lumsden’s 
order, be restored thereto. It is not neces¬ 
sary to pass any decree for rent in favour 
of plaintiffs, who have taken delivery of the 
sum paid into Court by the defendants. Any 
olaim for rent for any period subseqaeut to 
that covered by the Rs 400 paid into Court 
can be made the subject of a claim hereafter, 
if necessary. In any such adjustment of 
accounts, I may note that the plaintiffs 
should, in accordance with section 114 of the 
Transfer of Property Act, receive interest 
which may be put at 6 per cent, per annum 
on the sum of Rs. 400 from the date on which 
it fell due as rent until the date on which 
it was paid into Court. I do not interfere 
with ay orders already passed as to 

costs. In this Court, each party will pay hia 
own costs. 


(1) 85 P. R. 1902. 
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CALCUTTA HIGH COURT. 

Criminal Revision Pstitiom No. 855 of 1912. 

September 12, 1912. 

Prese»^;—Sir Aahatosb Mookerjee. Kt.. 
Judge, Mr. Jostice CarndufE and 
Mr. Justice Imam. 

RAM PROSAD— Petitioner 

versMS 

emperor—Opposite Party. 

Jteuision-Cr.m.-m' 

lion of Swh Court to xnterfere—Penal Code {Act 
XLV of 1860), s. 211 -Principles to be Irept tn mew in 

case under seciiou 211. . . i afand 

Applications for revision m cr.mmal 
on a fnclamcntally different footing from appeals 

r\""rt“"rlo‘A;t1r;ThVHith Cost's bound by tho 

the latter description, tne ot Giril 

SiSaHl||i-o?2S 

“Sy "Setron i: oaercise of the Hig>. Oonrt-s 

of the High Conrt to mtertero with J hod n 
when the occasion requires it and the H 

will not hesitate to do so "'he" miscarriage of 

finding is manifest y erroneous and a^^misoam g 

jnstice woald result from 1 1 1 

In a case under section 2U ol the rena 

principles must bo kept m- 'mw. (1) » j 

the part cf a complainant to '^tab sh the trntn^^^^^^^ 

allegation does not h^ that to secure a 

rri'^rn”rrt\r/sL^ished ^ 
tt“t^rtrg^roTr:ccrdr^ TntSiy incon. 

Bistent with his innocence. 

Griminal revision against the order oE 
the Sessions Judge of Shahabad, dated June 
1 f 1 q iT affirmiDB that of the Deputy Magis- 

i .la M» *y. IM. 7;"; 

• * 1 ,.^ norifciouer under section Jll, inaiau 

pfnel Coae, and sentenoing him to six weeks 

rig-TOOS imprisonment. 


The m2*beforrMr* 

7Sirnd« X-m .ho 

differed in their opinion. 

Parnduff J.—The petitioner Ram 

fjr T™: Thtg^ rfttaVaeXrea to 

P nv“of t rntr::crn7u oT:^^^ 

i;di» Penal Code. The .‘"-J “^weeks- 
ligorouB iropriflonment, and bis appeal to the 


Sessions Judge was dismissed. He then 
moved this Court in revision and obtained 

a Rule on two grounds. ^ 

The first ground is that the findings of 
the learned Judge are very doubtful,” As 
to this, it is true that the Judge has in- 
dicated doubts as to whether the petitioner 
was ever assaulted ; but his findings regard¬ 
ing the alleged theft—and it is with these 

that we are concerned— appear to me to be 

the reverse of doubtful. He thinks there 
can be no doubt” as to a Munsif having been 
present at the time of the occurrence, what- 

ever it was ; and the fact that the Mar.sif 
heard nothing of aoy such serioas ^affair 
as the theft charged, he considers an ex¬ 
tremely strong reason for holding that no 
theft took place.” He records the opinion 
that, apart from the denial of the persons 
accused by the petitioner, the “‘^e'' 
camstances of the case to his mind show 
clearly that °°'■'’eft took place and there 
cannot be the slightest doubt that_ the 
charge of theft was absolutely false ; and 
he conclndes with the observation that, 
“even if the accusation of assault be 
tree, it is clear that the present aoensed 

has committed an t" -he 

for bringing the accnsation of theft. In the 

face of these nnegaivocally expressed con- 

elusions, the first groaod mast, I thank, be 

held to fftlK ,«u:aU 

The second of the grounds nom which the 

Bale was obtained, is that the Sessions Judge 

“could not, on the Boding that defence 

evidence was saspicious, hoM that the 

evidence of proeecutioo, which he 

not suCBoient, thereby became sueSoieot. 

Now, it the first half of the judgment be 

fgno^ed and the second halt (beginning with 

tL words “The three persons accused by 

Bam Prosad”) be treated as if . were the 

whole, the critioism here suggested would 

be fair; although, even then, it would be 

open to the counter-criticism that the defence 

referred to, that is to say, the 

“hv1o7ly iuternolated entry in the account 

Wk 0 Jags’. Ram, was produced by Jagan 

R m who was called by the prosecution for 

Sie purpose, and not by the defence. The 

- ..Hwatiog PolyffB-officer had exainined 

the aoeount him, Jagan Bam 

dmilted that he had been told to add 
“hereVreamstac-s. Jagan Bam was 
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very properly called as a witness by the 
prosecution; and, although be in Court 
denied that he had altered his book, the 
interpolation is there, and it cannot, in my 
opinion, be held that its existence is a 
matter to which the Courts below were not 
entitled to refer. 

Returning:, however, to the judgment, I 
need scarcely say that it is impossible to 
ignore what precedes the passage on which 
evidently the entire judgment, is assailed. 
‘The three persons accused by Ram Prosad,” 
BO runs the condemned passage, “have all 
given their evidence and denied that Padam 
snatched away any money from Ram Prosad. 
Their mere denial in itself does not count 
for much, but the other circumstances of the 
case to my mind show clearly that no theft 
took place.’ The rest of the judgment is 
then devoted to the circumstance connected 
with the interpolation in the account book. 
Bub that is only one circumstance; the 
passage refers to the other circumstances” 
(in the plural); and in the paragraph pre* 
ceding it, the learned Sessions Judge bad 
just dealt with the circumstance of the 
Munsif’s ignorance which seemed to him to 
be an extremely strong reason for holding 
that no theft took place.” And his reason¬ 
ing in this connection commends itself to 
me. A trifling assault might easily have 
taken place without the MunsiPs hearing 
anything about it; but n ,fc so a theft with 
violence. If the petitioner’s story be accept¬ 
ed, he was robbed of the substantial sum of 

Rs. 101 in cash in a public place where 
there were a number of people collected; 
be raised no hue and cry, and persons on the 
spot, like the Munsif, knew nothing of it; 
he let the robber escape; and he content¬ 
ed himself by going otf and laying a charge 
at the tkaua. The trial Magistrate could not 
believe this story, which he characterised 
as palpably false;” the lower Appellate 
Court was of the same decided opinion; and 
1 am nob only not prepared to say that 
they were wrong, bub ready to go further 
than is necessary or usual in revision by 
expressing my concuirence with their find¬ 
ings of fact. I would add that it should be 
remembered that what we are criticising ia 
an appellate judgment of affirmance and that 
there are other circumstances appearing from 
theiecord and the Magistrate’s jndgn.ent. 
Which the learned Sessions Judge doubtless 


bad in mind, though be has not referred 
to them. Thus it would seem that the 
supposed thief Padam himself went to the 
thana after the oceurreuoe and complained 
of having been assaulted by the petitioner. 
Then the appellant’s cousin, who was with 
him at the time, had to admit in cross- 
examination, that he had not seen the actual 
seizure, and there were a Mukhtar and 
several shop-keepers, who witnessed the 
occurrence and appear to have been as 
ignorant as the Munsif of anything like 
the theft of a hundred rupees having 
been committed. And the mere denials 
of Padam and his two alleged accomplices, 
although they may not in themselves “count 
for much,” count for something, and, if not 
displaced by credible evidence to the con¬ 
trary, should, I venture to say, count for a 
great deal. As has recently been observed 
by the Judicial Oommibbee in the cane of 
Mirza .>ojjad Husain v. Nawab Waztr Alt 
Khan (1), Judges in India must nob have 
“impliedly the duty laid upon them of 
making their narrative of the circumstances 
minutely and completely exhaustive, under 
the penalty that, if they failed to do so, the 
absence from their minds of elementary con¬ 
siderations might be presumed.” Tbeir 
Lordships were, of course, there dealing with 
a civil appeal, but I venture to think that 
the observation, which I have quoted, may 
well be given a wider application, and is 
especially relevant in respect of judgments 
of affirmance even in criminal cases. 

1 would, therefore, discharge the Rule. 

Im&m, J.—This is a Bale calling on the 
Disiriot Magistrate of Shababad to show 
canse why the conviction and sentence passed 
on the petitioner should not be set aside or 
the sentence reduced or such other order 
made as to this Court may seem fit, on the 
ground that the findings ot the learned Judge 
are very doubtful anU that on the finding that 
the delence evidence was suspicious, be could 
not hold that the evidence of prosecution 
which he before held not sufficient thereby 
became sufficient. 

On Uie terms of the Rule, it would appear 

that there are two points for consideration, 

viz.f (1) whether the learned Judge^s findings 

are doubtful, (2) whether the suspicious 
(i: 16 C. W. N. h89j 10 A. L. J. 364j 16 C. L. J. 613; 
14 Bom L. B. 1055; 23 51. L. J. 210; 34 A. 456; 12 M.L. 
T. 361; (.1912/ 1 M. W. N. 976; 16 0. C. 271; 16 lad. 
Cas. 197« 
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nature of defence evidence can supply the 

deficiency of the prosecution. 

I have no hesitation in answering these 
points in favour of the petitioner, but I 
shall deal with them, as also with the whole 
case, after I have stated the case that has 

resulted in his conviction. 

The petitioner has been convicted under 
section 211 of the Indian Penal Code and 
sentenced to two monthe* rigorous imprison¬ 
ment on the charge that he laid a false com¬ 
plaint at Arrah Police Station, accusing 
three men. namely, Padam Kunjra, Gham 
Kunjra, Bally Kunjra of having committed 
theft of cash contained in Agamchha knowing 
that there was no just or lawful ground for 

The incident that led to the lodging of 
this information arose out of a civil suit 

between some Hindus and Muhammadans of 

Arrah in connection with a mosque ^ 

town The case had been pending before 
one of the Mnnsifs who found it necessary 
to make a local inopeotion which, it is 
ground, was held on the 17th March last 
year at or about 5-.S0 P. M. That some dis- 
turbance between the parties took place 
at or about the time of the Munsit s 

local inspection is the f' 

The prosecution aver that the luoident 
a mere assault ou Padam Kun.iras party 

and in the presence of the Munsif. On the 
other hand, the defence contends that the 
assault-which was by the party of Padam 
Kunjra on the accused and his party—was 
followed by the snatching away of a sum of 
Rs. 101 tied in a gamchha from the petitioner 

Ram Prosad Das, by Padam Kunjra. 

Whatever the incident, both parties went 
to the Police Station and made their 

respective complaints by 6 P M. The informa¬ 
tion of Padam Kunjra was m respect of 
assault alone and thus not cognizable 

by the Police. The petitioner s information, 
on the other hand, comprised the charge of 

theft in conseqaence whereof an information 

in’ the prescribed form was drawn up by 
the Sub Inspector who, it happened was a 
Mnhammadan. This Police Officer, believing 
the charge of theft to be an 

refused investigation and referred the peti¬ 
tioner. as also Padam Kanjra. to the Magis- 

trate. Accordingly on the next day. x.e.. Ibth 
March. Bam Prosad laid his complaint bafore 
the Magistrate sabstaotially to the sams 


eCfpot as what he had stated in his first 
information of the previous day, with two 
exceptions as to the hour of ocourrenoe and 

the presence of the Munsif. 

In the body of <he first information, 
purporting to be the statement of the 
informant, the time of the occnrrence is not 
mentioned, but in the column that has to be 
filled up by the Police Officer, the time stated 
is 4*30 P. M. In the complaint before the 
Magistrate, however, the petitioner fixes the 
time at 5-30 p. m. It being from the begin- 
nipg the case of either party that the 

oocurrence —whatever it was—took place at 

5-30 P M., and the unimpeachable testimony 
of the Munsif establishes beyond doubt 
that his inspection was at 5 bO p. m., it is 
difficult to believe that the petitioner in his 
information to the Police stated the time 
of occurrence at 4-30 p. M. In respect of 
this question of time, the circumstance is 
emphasised by. what appears m the body of 
the informant’s statement, an explanation 
of the supposed delay ia lodging the first 
informatiou, that the delay was duo te 

“the presence of a great crowd and to the 
Muhammadans abusing the Hindus. Con¬ 
sidering the undoubted fact that the occur¬ 
rence could not have taken place earlier than 
5 30 P M and, consequently, there was no delay 
whatsoever in laying the first information, 
the fact of the explanation of delay cannot but 

cast a serious doubt on the integrity of the 

.«5ab-Ia8pector in making a faithful record of 
what bad been stated to him by the inform- 
ant. The next point of ditierence between 
the first information and the complaint in 
Court is in respect of the presence of the 
Munsif at the time of the occurrence. Were 
it not fur the importance attached by the 
Magistrate and the learned Judge to the 
presence of the Munsif at the time of the 

Lurrence, I should have felt inclined to 
take no notice of the discrepancy. lo J,ha 
first information, it is stated t^os: First 

Btated that Muusif Saheb was ^ 

of the garry. again said Mansi. Sahab s 
(jarryhad gone up to chowraha^ therefore, I 
^.nld not give its information to the Munsif 
Sahab.” On the complaint to the Magis- 
I fo the statement on oath stands thus; 

ocLrtuca took _pUco while the 
MuQsif preaeut,” Oopaidermg that 

^rd.aarep ioay iu raapaot of t.aua oiuuat ba 
raaeouably, >0 the oirouuiatauoaa, a.trtbuted 
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to the informant, who it has not been shown, 
had any motive to set hack the occurrence 
to an hour earlier than it really took place, 
nor has it been suggested that he had 
anything to gain by inventing in the first 
information a delay which was contrary to 
the facts of the case, 1 have no hesitation 
in declaring that the discrepancy concerning 
the Munsit’s presence must also be ascribed 
to the Sub'lnspector. 

Whatever the demerit of the first informa¬ 
tion in respect of the above-mentioned 
incident may be, the petitioner, however, is 
entitled to the advautges for bis defence of 
such statements as appear therein to be his. 
One important statement affecting the present 
charge of laying a false complaint of theft 
stands out in bold relief in the first informa¬ 
tion. That statement is that the Rs. 101 of 
which the petitioner had been robbed had 
been received by him from one Jaggan Ram. 
The prosecution in this case has examined 
that Jaggan Ram as its witness. Jaggan 
Ram has, at the instance of the prosecution, 
produced his account book and proves, if he 
is to be believed, that he had handed to 
the petitioner the said amount a very short 
time before the time of the alleged occur¬ 
rence. The reason for this witness’s 
examination and the production of his book 
is to be found in the fact that originally he 
had been the petitioner’s witness and the 
prosecution discovering in the book an 
interpolation, showing the payment as having 
been made to the petitioner, in the entr^y 
regarding this transaction, it forestalled the 
accused by oitiog him (Jaggan Ram) as its 
own witness, thereby inviting the Courts 
below, from the fact of the interpolation, to 
draw an inference adverse to the accused. 
The entry in the account book appears to 
be genuine in all respects, except a very 
small portion which may be translated into 
“paid through Pershady.” This portion, 
from the appearance of the space into which 
it has been pressed, appears to have been 
written after the item of Rs. iOl had been 
entered in the book. But for this interpolat¬ 
ed passage, the entry does not show 
how or thiough whom the payment bad been 
made. 

In respect of the transaction leading to 
the entry, the learned Judge holds that it 
is likely that it did take place but Ram 
Prosad did not take the money himself. 


The learned Judge in his judgment remarks;— 
*‘The rest of the entry seems genuine enongh, 
but I think there oan be no doubt that 
these words were added subsequeutly. From 
this I think there can be no doubt that Ram 
Prosad did not take the money himself 
and he induced Jaggan Ram to add these 
words subsequently, in order to corroborate 
the charge of theft. I think, therefore, 
there cannot be the slightest doubt that the 
charge of theft is absolutely false.” This 
certainty in the finding that the charge 
of theft was false is attained by the learned 
Judge by a reference to the account book. 
1 confess, I am unable to appreciate bis 
conclnsion when based on the interpolation, 
for the interpolation is in no wise inconeistent 
with the petitioner’s assertion of receipt, 
and Jaggan Ram’s statement of payment, of 
the money. 

Examining the judgment of the lower 
Appellate Gonrt, I find that the findiog in 
respect of the falsity of the charge is based 
on two circumstances only, firsi^ that the 
Munsif though present did not hear of the 
theft, and second^ that there is the interpola¬ 
tion in Jaggan Ram’s book. 

As 1 have already expressed, Jaggan Ram 
was in reality a witness for the defence, and^ 
the fact that he has been examined by the 
prosecution does not alter the cbatacter of 
bis evidence. To my mind, the circumstance 
of interpolation does not give the inference 
that no payment was made to Ram Prosad. 
It may be that Ram Prosad received the 
money as is sworn to by Jaggan Ram and 
yet the fact that it was paid into his bands 
might not have been originally entered in 
the account book. From the circumstance of 
interpolation, the learned Judge has deduced 
that there could be no doubt that Ram 
Prosad did not receive the money himself. 
To the learned Judge the interpolation 
renders payment to Ram Prosad impossible, 
and it is on each a view that he records an 
emphatic finding that “there cannot be the 
slightest donbt that the charge of theft is 
absolutely false ” If this incident of the 
account book is eliminated, there then 
remains the other circumstance, viz , the 
Munsif not bearing of the theft. In respect 
of this, the learned Judge says that it is an 
extremely strong reason for holding that no 
theft took place. Apart from the fact that the 
learned Judge has not correctly appreciate^ 
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the evidence regarding the presence of 
the Munaif, the qaeatioo to rajr mind is, 
whether a finding based on a very doubtfal 
oiroamstanoe can warrant a conviction of the 
acoused for instituting a false charge. Had 
Padam Kanjra and others been on their trial, 
this oircninstance might have been urged in 
their defence and found sufficient for their 
acquittal, bat for the convioMon of the 
petitioner for laying a false charge, it fails to 
be sufficient proof. The lower Appellate Court 
in holding that the Munaif was present at 
the ocourrenoe, specially refers to the 
evidence of the D. W. No. 1, Ram Narayan, 
oousia of the accused, who said, in answer 
to a Court question, that the Munaif was 
present when the mciypit took place, and also 
to the hesitation of the petitioner in iiis first 
information as to whether the MuusiE was 
present or not. I have already expressed 

my reasons for doubting the fidelity ® 

first information as recorded by the 
Inspector in this respect. Referring to the 
statement of Ram Narayan, it appears to me 

that the learned Judge took up 
passage from hia deposition and faded to 
notice the other statements that explained 
the witness’s evidence. Ram Narayan in his 
deposition states that Ram Prosad arrived 
when the takrar was going on and joined m 
it; then, he says that the takrar commenced 
when the Mansif was present bat he 
(Munsif) left while the takrar was continu- 
ing The witness farther says that the 
Mansif had already left the place when 
Padam ran away with Ram Prosad’s bundle or 
money. In this deposition, there is nothing 
that can be construed to mean that the Mansif 
should have heard of the theft, if a theft 
had occurred. The Miinsirs own statement 
is that there was a general AuWa,” that he 

could not make out what they were talking, 

and that he did not see any one assaulted nor 
did any one complain to him about the 
assault. He farther says that the nulla 
had subsided a liUle bat the crowd was 
still there when he left the place. Judging 
from the MansiPs deposition, it aPPe^-ra 
to me impossible to hold that the Mansif 
was present to the end of the occur¬ 
rence. In fact, it appears to support 
Ram Narayan’s version that the Munsif left 
the place while the takrar was still going on. 
Padam Kanira, who is also known as 
RamBanXanjra, states;— I was pointing him 


(Munaif) out the drain and the house when 
Narayan ordered -maro, and I was 

assaulted and beaten. The Munsif was 
present at the time.”—“Naraya-^ and Munsif 
were inside the enclosure.”—‘The marpit 
took plare for about 10 minutes.” The evi- 

deuce of Abdul Ghani is still more graphic. 
He says:—“Padam was showing the land to 
the Munsif, Lachmi dragged Pafiam by his 
kurla, Padam fell down, whereupon Lachmi, 
Baba Lai and Lai Chand beat him aud 

Narayan incited them by saying maro . 

Tho Munsif was inside the tatti at the 
distance of 3 to 4 paces.” Another witness, 
Dahari Teli, admits that both parties assault¬ 
ed each other, while the fifth witness states 
that Padam complained to the Munsif that 
he had been beaten These statements are not 
supported by the Munsif at all, and, indeed, 
relying on his statement, we have to reject 
the statements of thess witnesses as untrue. 
We have the prosecution case that the tnarptt 

between two excited factions took place at a 

distance of 3 to 4 paces only from the Mansif 
and in bis presence, the marpit lasting for lU 
minutes, the order for the assault 
been by a 

standing with tha Mansif within the 
enclosnre. It can mean only one of two 
things, i.e., the story of the Mansif s 
presence is false, or, the Mansif failed 
to notice what was a mere trivial assaalt 
because of the crowd. It is on the latter 

view that the petitioner has been convicted. 
We have definite statements of witnesses on 
which we have to proceed, and from their 

evidence it would be neither just nor judici¬ 
ous to belittle the incident, but even if i 
were so disposed, it would compel the 

rejection of their evidence. There, then will 
remain the only reliable evidenee of the 
Mansif. I see nothing la his evidence on 
which I could uphold thU coaviotion. On 
the other hand, if the incident was as is 
spoken to by the witnesses no 

adverse to the accused could be drawn from 

the fact of the Munsif not hearing of the 
theft, for if the Munaif failed to notms a 

marpit between two excited ^ 

* a na.fas of him, it la much leas likely that 

shonid have “cticsd the theft. The 

learned Judge seems to think that the theft, 

True, was a serious aSair aud would have 
\. umnd fc) have been brought to the 
^Xe of the Munsif, but in respect of the 
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assault, he remarks that “the fact that the 
Munsif did not notice it is most likely due 
to there being a large number of persons 
present.” The explanation in res*pecb of the 
assault does not commend itself to me as, if 
the prosecution case is true, it is inconsistent 
with the alleged facts. As for his not 
hearing of the theft, his own statement 
explains it away, for he says he could nob 
make out what they were talking.” 

Besides the Munsif and other witnesses 
that 1 have mentioned above, the evidence 
of the sixth witness for the prosecution 
requires to be noticed. He is a Mukhtar and 
was engaged on the side of the mosque. It 
is true that he supports the prosecution, but 
1 place no reliance on his testimony as he 
positively asserts that the accused was 
present on the spot but took no part in the 
marpit. This statement is unworthy of 
credit, as the petitioner, when at the Police 
Station, was found to have injuries on him. 
Furthermore, this witness, though claiming 
to have seen the fight, is discreetly silent as 
to whether the fight was one-sided or mutual, 
by saying that he did not notice who assault- 
ed whom. 

Reverting to tiie charge of theft, the 
possession of lt)l rupees by the petitioner 
is an important point in the case, and the 
learned Judge, relying on his finding that 
the man had not the money, has held that 
the charge in respect of it must be false. I 
have already pointed out that the learned 
Judge 8 conclusions are erroneously drawn. 
On the other hand, there is one important 
circumstance in the first information which 
ought not to be overlooked and which gives 
me the conviction that the petitioner had the 
money with him. In the first information, 
it is stated that he had been carrying Rs. 101 
that be had received from Jaggan Ram. On 
behalf of the prosecution, it has been con¬ 
tended that the petitioner never got the 
money as Jaggan Ram had been unable to 
say whether he had ever paid any money to 
Lai Chand on any previous occasion through 
the petitioner.” Granting force to this 
arguiP.ent, the question naturally strikes one 
as to how the petitioner came to mention 
Rs. 101 and Jagan Ram’s name in the first 
information which, undoubtedly, was laid 
without delay. The statement and the 
stage at which it was made, leave no room 
for doubt that the petitioner was in some 


form or other connected with this transaction 
of Jagan Ram’s. It thus renders the story 
of the petitioner in respect of his possessing 
101 rupees very probable. 

For the reasons I have stated above, I 
would set aside the conviction of the peti¬ 
tioner and make this Rule absolute. 

It is not usual for us, in revision, to discuss 
a case on its facts, though it is open to us 
to do so. As I have the miaforbune to ba 
in disagreement with my learned brother 
in this instance, I have felt I owe it to him 
to explain at length my reasons for differing 

from him. 


On aooounfc of this difference of opinion, 
the case was heard by Sir Asutosh Mookerjee. 

Mr. 0. R. Dass, Babas Chindra Sekhar 
Prasad and Rajendra Prasad, for the 

Petitioner. 

Baba Srish Ohandr.i Ohiudhuri, Junior 
Government Pleader, for the Grown. 


JUDGMEJ^T.—The substantial 
in controversy in this Rale is "Aether the 

conviction of the petitioner for an oS®"®® 
under section 211 of the Indian Penal Code 

cm be snstained. The Magistrate 
the accused and sentenced him to rigorons 
imprisonment for six weeks Upon appeal 
that conviction has been affirmed by the 
Sessions Jndge. On the P/®®®"*' 

by Mr. JnsticQ Holm wood and Mr. Justice 
Hassan Imam at the instance of the peti¬ 
tioner. Mr. Justice Carnduff has recorded 
the opinion that the conviction should be 
affirmed, while Mr. Justice Hassan Imam 
has recorded the opinion that the conviction 
ought to be set aside. The matter has now 
been placed before me under section 439, 
sub-section 1 of the Criminal Procedure 
Code, read with section 429 and has been 

nf the accused as also 


nn 


behalf of the Crown. 

There has been some discussion before me 
as to the meaning and effect of the judgment 
of the Sessions Judge in this case, and so 
far as I am able to gather from the opinions 
recorded by my learned colleagues, that 
judgment appears to have been minutely 
analysed and criticised before them. To me 
it seems a fruitless task to submit the judg¬ 
ment of the Sessions Judge to a searching 
psychological analysis as appears to hafe 
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been attempted at the Bar. I 

pared to extend the application of the observ- 

& of their -Lordships of the Jud.cia 
Committee in Mirza 8amd Husazn v. Nawab 
ir««V Ali Khan (1) to criminal oases. Ap¬ 
plications for revision 

stand on a fundamentally different footing 

from appeals against appellate decrees m 

civil snitl In cases of the latter description, 
this Oonrt is bound by the rigid provisions 
of section 100 of the Code of Civil 
1908, to act on findings of fact embo le 
the judgment of the lower Appellate Court 

In criminal cases, on the o er 'xercise 

is no such statutory restriction to the exercise 

of our jurisdiction. It « 

ttdin“rUy intertoe with the conclusions o 

the lower Appeltoe Conct on questions 

anding of fact, there can ^ 
to the competency of the ^ 

interfere with a Pourt will not 

occasion reauires It, and tb the 

hesitate to do so when satisne 

ending is manifeatW erron^^ if 

carriage of justice ^ Buransa- 

left uncorrected. King-Empe ° 

heh (3). lo ‘h.s connection, refer^ ^^^^ 

be made to the ffto- 

:rifis" r isr dfst 1 .. 

deprived us of the power that ‘h® 

Vtn qaid, ‘what I have said before, that rn 

sis -S'. s 

to the said circumstancBS, which V y g J 

For myself I say emphatically 

disoretion ought not to be 

would become m course of j 

Judge attempting to prescribe 

with a view to bind other Judges in the 

(2) 12 B. h. B. 2401^ 

(3) 0 Bom. L. K. lORBj 1 Cr. L. J. 

( 4 ) 28 B. 533 at p. 566. 


/^P phA discretion, which theLegiala- 
exercise of the ?>8cret , 

-V: “£ £ .h: 

untrammelled and exigencies of each 

-.J."“ "• 

case. . ./AUftt ahoald guide ns 

to bceathe the spiri^^^th^.^^^^^.^^^^^y 

,a the exercise perhaps, increase 

of revision, lh« j ’v/our labours, 

our responsibilities an grudge 

but no one would 8 nr unfettered and 

the other.” of this Court in oases 

n^estricted J-^^-tVepared to apply to 

for revision, l am n^ principles rightly recog- 
Buch cases, ru - pellate decree-s. As I 

nised in appeals from PP result can 

have already " tLu of the 

be achieved by a cci Courts; it 

judgmeats of obtain a broad and 

iB a much safer 

camprehensive whether there has 

followed in the ^^"hich the peti- 

The circumstances under wmcu_^ ^ 

tioner has ^^^^ Q^tbe 17 tb March 1911, 

narrow compass. local 

the third M-unsit about some 

icuiry in The c»se to the 

laud near Chowx Musj.d JhiL the Munsif 

petitioner is J ‘J , ^fter bis departure, 

was there or between the persons 

an alte.cat.en tooh^place 

present. 1 be P ^ e^^s stolen 

with him B • Padam Knnjta. The 

from him by , t to the Police 

petitioner Ram lodged information; his 

Station ”eame time lodged a counter 

opponent at t Sub-Inspector re¬ 
charge of assault 1 be o 

fused to charge of theft was an 

as he thought the charge 

exaggeration ^ complaint before the 

tioner lodgett ^ud 

Magistrate; false. Bveutually, on 

the case found petitioner was ordered 

^“uted to aroaeuce under section 

to be proaecoted .pbe peti- 

lolr to: been prosecuted and convicted 
tr.) 2 C. L. .1. 52^i 3 Cr. L. J. 1«0- 
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as already skated. Ifc is conclusively 
established on the evidence that there was an 
altercation amongst the persons present at 
the local inquiry; whether this took place 
before or after the Munsif had left the 
place, is by no means clear, and the wit¬ 
nesses who speak to the presence of the 
Munsif are, as might be anticipated, not 
agreed as to the precise spot where the 
Munsif was at the time. The vital point 
of the case, however, is whether the peti¬ 
tioner was deprived, as he alleged, of the 
sum of Rs. 101. I see no reason to distrust 
the evidence that the petitioner had, as a 
matter of fact, with him the sum in question. 
This is supported by the evidence of the 
banker from whom the money was obtained 
and the entry in his account book. That 
entry, upon careful examinalion, doss not 
appear to me to be suspicious, and there 
is no reasonable ground for the theory 
that Jagan Ram added words to the entry 
to corroborate the charge of theft. It U 
remarkable that no plausible hypothesis 
has been established by evidence as to why 
a wholly unfoundei charge of this descrip, 
tfon should be brought. The failure of the 
Police Officer to investigate the matter 
promptly, has, unquestionably, prejudiced 
the petitioner; evidence which might have 
been available, if an inquiry had been set 
on foot at once, would naturally ba difficult 
if nob impossible, to obtain when the iq.’ 
vestigabion was taken up later on. Nor 
can I attach any weight, in the circum* 
stanoe.s, to the evidence of the Munsif 
who, it is plain from his deposition, did* 
not particularly observe the incidents which 
took place at some distance from him. Iq 
my opinion, the Courts below have failed to 
keep in view two elementary principles 
namely, first that failure on the part of a 
complainant to establish the truth of 
his allegation does not by any means 

justify the inference that the oraplaint was 

false, and, secondly, that to seoure a convic- 
tiOQ in this class of cases, it must be estab- 
lished beyond reasonable doubt that the 
circumstances are not merely consistent with 
the guilt of the accused but entirely incsa- 
sistent with his innocence. Upon a 
careful examination of the entire evidence 
on the record and the circumstances of the 
case, I have arrived at the conclusion that 
the conviction of the petitioner cannot be 


supported. The Rule is made absolute and 
the conviction and sentence set aside; the 
petitioner will accordingly be discharged 
from his bail. 

Rule made absolute^ 


BOMBAY HIGH COURT. 
Oriminai, Revision Petition No. 263 op 1912. 

October 3, 1912 

Pree'en^;—Mr Justice Batchelor and 
Mr. Justice Rao. 

EMPE ROR— Pbosecotor 

VBTSHS 

CHANDABHAI AMAR-ANG— Acocsed. 

Criminal Procedure Code (Act V of 1898), s. 195, 
cl. (b)—Penal Code tActXLV 0 /I 86 O), s. 211 —Making 
false report to Police—‘Grant of B summary not 
sanction—Sanction not required — Jurisdiction. 

A Magistrate gave to the Police what is called a 
B summary in regard to the accusation made by a 
complaiaaat. The complainant was thereupon prose* 
cuted under section 211, Indian Penal Code, before 
the same Magistrate for giving a false report con* 
stituting the said accusation. The Magistrate inquired 
into the offence and convicted him. 

Held, (1) that the Magistrate was competent to try 
the accused. The giving of a B summary was by no 
means tantamount to the grant of a Magisterial sanc¬ 
tion for the prosecution of the original complainant, 
inasmuch us a B summary was not an order passed 
under the Code of Criminal Procedure at all, but was 
a mere administrative order made by the Magistrate 
for the purpose of facilitating Police work and Police 
statistics; 

( 2 ) that the offence in this case was constituted by 
the maliciously false report which the accused sub¬ 
mitted to the Police, and that offence was nob com¬ 
mitted in, or in relation to, any proceeding in any 
Court, and, therefore, no sanction was needed for the 
prosecution of the accused. 

Applicatioc for revision from the order 
passed in appeal by the Sessions Judge of 
Broach, confirming the conviction, bub vary¬ 
ing the sentence, passed by the first class 
Magistrate of Godhra. 

Mr. Itatanlal Ranchhoddas, for the Ac¬ 
cused. 

Mr. L. A. 8kah, acting Government 
Pleader, for the Crown. 

JUDGMENT.—The only point, which we 
need notice, taken on behalf of the applicant, 
was that the learned Magistrate had no 
jurisdiction to inquire into the offence, and 
the reason why it is argued that he had no 
such jurisdiction is that he had already given 
to the Police what is called a B summary in 
regard to the acensation by the accused man. 
But the learned Magistrate, it seems to ns, 

perfectly right in saying that a B sum- 
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mary is not an order passed under the Code 
at all, bat is a mere administrative order 
made by the Magfistrate for the purpose of 
facilitation Polioe work and Police statistics. 
It is in our view quite clear that the giving 
of this B summary is by no means tanta* 
mount to the grant of a Magisterial sanction 
for the prosecution of the original complain¬ 
ant. 

Then it was said that if such an ord^r 
does not amount to a sanction, there was 
not in this case any sanction at all for the 
prosecution of the accused. That, no doubt, 
is 80 , but the prosecution is, notwichstanding, 
valid and good, because the law does nob 
require that any sanction should be accorded 
in such a case. The law on the -Rubject is 
to be found in section 193, clause (6) of the 
Orimiual Procedure Code, and that requires 
a sanction only where an offence under 
section 211 is committed in, or in relation 
to, any proceeding in any Court. 
offence was constituted by tbe malioiously 
false report which the accused sabmitted 
to the Polioe, and that offence was nob 
committed in, or in relation to, any pro¬ 
ceeding in any Court; no sanction, therefore, 
was needed for the accused’s prosecution. 

On the merits, we agree with the view 
taken by the learned Sessions Judge and 
discharge tbe Rule. The effect of this order 
will be that the accused, who is now on bail, 
must be re-arrested and committed to prison 
to serve out his sentence. 

Rule discharged. 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 172 op 1912. 

June 18, 1912. 

Pmenit—Sir Ashutosh Mookerjee, Kt., 
Judge, Mr. Justice Carnduff and 
Mr. Justice Imam. 

JHAKRI OHAMAR and othekb—Accused 

Appellants— 


Versus 

BMPEROR-Opposite Party. 

Private defence, right of-Barden of proof-Assault 
ly accused when deceased tvas violating wonuin ^o 

^ooj that accusedassaulieddeccasedaf^TW^d^^^ 
Code (Act XLV of I860], 34, 99, 100, 

The ri^ht of private defence is a restricted right, 
and section 100 of the Penal Code has to be read 

subject to the provisions of section 99. . ^ , 

Javiram Afahton v. Emperor, So 0. 103; 7 Or. L, J. 
^^When one-man takes away the Hfo of another i«an. 


the is on him to show tho ciroumstancos which 
justify his act in law. But whore the deceased was 
ivssaiiltoil, while ho was in tho vory act of violatiuga 
woman, by her relatione, no question of burden of 
proof arises, and tho case falls within section 100 
even as quaiified by section 99. 

Tho accused assaulted tho deceased while the latter 
was in the very act of violating a woman related to 
the accused. The deceased escaped out of the room; 
in tho corridor he was assaulted by persons other 
than the accused. The deceased finally gob into tho 
court.yard where he was beaten to death by a large 
body of persons. There was no common intention 
between the accused and the persons assembled 
outside the house. 

The accused were not shown to have taken any part 
in the assault upon the deceased after he had escaped 
from the room and come to the corridor and finally to 
the coart*yardr 

Held, that the accused couid not be convicted under 
sections 304 and 148, Penal Code. 

Appeal against tbe order of the Sessioos 
Judge of Bhagalpur, dated February 2Qd, 

1912. 

The appeal was originally heard by Mr, 
Justice Carnduff and Mr. Justice Imam, on 
April 29th, 1912. No one appeared for 
either the appellants or the Crown. The 
opinions of their Lordships were as follows: — 
CABNDOPi'', J.—On the night of the 18tb 
November last, one Raj Kumar Singh was 
killed in the village of Nurpur, of which 
he was a proprietor, and the Sessions Judge, 
agreeing in the main with both the assessors, 
has found that the appellants, among others, 
ate responsihle for having caused his death. 
Raj Kumar was apparently a man of dis¬ 
solute habits and licentious tendaocies, and 
he, undoubtedly, met his fate when visiting 
a house in which a young Ohamar woman, 
Sarbatia, and her sister-in-law, Jogia, 
were sleeping alone together at the time. 
The assessors evidently were satisfied that 
Raj Kumar had an assignation with Sarbatia, 
that the Chamars of the village had become 
aware of the fact, and that they deliberately 
assembled, seized Raj Kumar, and beat 
him to death. They, therefore, thought the 
appellants guilty of murder and noting. 
The learned Sessions Judge took a less 
serious, and, perhaps, safer view of the case, 
holding that no pre-concerted action on the 
part of the villagers had been proved, but 
that they had proceeded under the stress of 
-grave and sadden provocation. In these 
circumstances, he convicted them under sec¬ 
tions 304 and 148 of the Indian Penal Code 
and he sentenced each to only three years* 
rigorous imprisonment. 
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I think that the learned Se^sioni Jadga 
has weighed the evidence with ability, care 
and discrimination, that he has arrived 
at as near the truth as is possible, that he 
has shown a due appreciation of the facts, 
and that he has taken a reasonable and 
proper view of the case. I would, consequent¬ 
ly, dismiss the appeal. 

My learned brother, however, informs 
me that he is unable to agree and considers 
that the appellants are nob guilty of any 
offence and ought to be acquitted. 1 under¬ 
stand that he feels no doubt as to Raj 
Kumar’s having been killed by the Ghamars 
of the village in connection with his visit 
to the bouse in which Sarbatia was; but he is 
of opinion, iirst^ that the evidence is in¬ 
sufficient to prove that the appellants were 
among the assailants, and secondly^ that if 
they were, they were acting in the exercise 
of the right of private defence and were 
justified in killing Raj Kumar, inasmuch as 
the object of the latter was rape. 

As to the identity of the appellants, 
there is ample evidence, if believed, to 
establish it; and the Judge and assessors, 
who were in a much better position than 
ourselves, seem to have had no hesitation in 
accepting it. it does not, in the circum¬ 
stances, surprise me to find it possible to 
pick holes in the record. The principal 
witnesses are all Chamars, if not also near 
relations of the appellants, and a perusal of 
their depositions makes it very obvious 
that they were only too willing to respond 
to any suggestion of the defence and to 
modify in cross-examination their statements 
in chief so as to save the accused as far 
as possible. The result is that there is a 
good deal of worthless evidence and a 
certain amount of contradiction: but while 
this presents some difficulty at the outset 
to one who has nothing but the record 
before him, the difficulty is here by no 
means insarmountable, and it may well be 
imagined that none was felt by those who 
had to deal with the matter at first hand. 
On the record itself, it seems to me that 
the evidence of Sarbatia alone is sufficient 
to prove beyond all doubts that the appellants, 
who are her husband, her father-in-law and 
brother-in-law,were, as she asserts, present 
and took part in the attack on Raj Kumar. 
She at least must have been able to recognise 
them by their voices, and it cannot be that 


she would have mentioned them thoughtlessly 
or carelessly. 

On the secoud point, I would first ob¬ 
serve that, where the right of private de¬ 
fence is set up, the onus is on the accused 
to show both that it existed and that it 
was not exceeded: Asiruddi Ahmed v. 
King-Emperor (1). It rested, therefore, 
on the appellants in this case to prove 
affirmatively, whether by cross-examination 
or otherwise, that the intention of Raj 
Kumar was to commit rape and also that 
they killed him not by way of revenge but 
because it was in the circumstances neces¬ 
sary to go that length iu order to prevent 
his accomplishing bis object. That they 
entirely failed, if it can be said that ’they 
attempted to prove anything of the kind, 
and that they at most succeeded iu raising 
a mere suggestion of outrage, is to my 
mind clear. It is indeed a question whether 
the plea was ever properly taken: for the 
defence of the persons before the Court was 
that they knew nothing of the occurrence, 
and it was not till the end of the trial 
that a written statement was filed on behalf 
of all of them, which concluded with the re¬ 
mark that if any other persons had committed 
the offences charged, then, on the prosecu¬ 
tion’s own showing, they were protected by 
seebioQ 100 of the Penal Code* But let 
that pass, and let us now see what is the 
evidence of the prosecution thus relied upon 
to prove that Raj Kumar intended, or 
might reasonably have been thought to 
have intended, to ravish Sarbatia. There 
is, of coarse, Sarbatia’s statement that Eaj 
Kumar *'began to dishonour her whilst she 
was sleeping” and so on; bat that is just 
sneh a statement as she was almost certain 
to make, and it is, read as a whole, a 
statement which strikes me as, on the face 
of it, incredible. Then there is the evidence 
of Jogia (which is on this point quite 
inconsistent with Sarbatia’s and equally 
iucredibie^ to the effect that Raj Kumar 
forced an entraucs into the room, turned 
her out and then proceeded to deal with 
the helpless and protesting Sarbatia. And 
there remain ooafiiot,iag statements as to 
the alarm raised by the women, some wit¬ 
nesses saying that they cried out “thief, 
thief,” and others that they proalaimed 

(1) 8 C. \V. N. 714i 1 Or. L. J. 708. 
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U,e fnot of Sui-lmtm’H diRtioMonr. At the 
utmost, as I have iu.iicata.i, the ‘•"fo'''’® 
sucoeeded, with the aid of not unfriendly 
witneaaee, in drawing the red herring of 
outrage aoroea the trail; but they certainly 
fell very far abort of eatabliahing the themy 
of attempted rape, and they would, I think, 
have found it extraordinarily ddhcult to do 
that. Raj Kumar may have been a 

Bucoeaaful libertine of ‘^e firat water for 

that is what t take to be all that la 

really meant by the palpabl^y 
atatements of the witnesaea who declare ‘ha 

H: 

believe that, whether there was an ^eeigna- 

vUited LWe prosecatiix at u.ghfc with the 
Ta^of -via\iog her in^^the ^m.dst oj Ji^^r 

homestead an th 

■ only To S:'i Kumar who is dead, and two 
4 “pereooe who could hardly b® ;.^P-ted to 
diaolose what rellected on ‘b ^ 

the 7-®" driven trsurmise, but 

hTs'euTrsT arer fatur of the appellante 
and I am myeelf by no means sure ^tdiat t^^^ 

asaessora whatever for 

“?if :o”r:: ir sriri 

Sve that, as the matter stands, sab- 

^^ifwiirdTideTT TpTnion, the case 

a the orders of the learned Chief 

.past, under tl e orde s ^ 

Sr.\ ‘b. o.d. a 

,lb -PP- “p 

Tsr •? fe-a: 

of Ohamara. It is saia vu 
of 18tb November laefc, he le 
at about 10 or U P. M. and went in com¬ 
pany with Koaleehwar Chamar to the 


Chamar Toli of Monza Nurpur. There he 
entered the house of Lun^i Oharaar, where 
there was a younpr Chamar girl named 
Sarbatia, wife of Jhakii. the first appel- 
lanf, for the purpose of sejnial connection 
with her. A cry of “thief, thief,” raised 
by the girl, roused the whole neighbourhood 
and drew to the spot a number of Chamars 
who caught Raj Kumar there and beat him 
to death. Medical examination shows some 
wounds caused by a cutting weapon of dull 
edge such as a blunt axe, three fractures of 
the 8th, &th and 10th ribs and many braises 
and lathi marks all over the body. The 
Civil Surgeon, who has been examined as a 
witness, stated his opinion that death had been 
due to shock as the result of the infliction of 
the injuries noted by him. It is to be noted 
that medical evidence does nob ascribe the 
death of Raj Kumar to any particular injury 
as ifs cause. There appears to be no 
doubt that the nocturnal excursions of this 
losel had become too frequent and too 
unbearable for the inhabitants of the hamlets 
in the neighbourhood of Nurpur. Woat- 
ever may be said of the evidence of the 
approver, botba Chamar, in this case, we 
may safely accept the certificate of charaot^- 
that he gives in his depositiou to th 
deceased. He says:—“!□ my house he dis¬ 
honoured my wife, my sister, and my 
hkoini," ‘'if a husband and wife were 
sleeping together, he would threaten the 
man with a i.” H-aj Kumar Sing used 
to dishonour women by force. He had 

done so for about two years.He used to 

go oat at night to dishonour womeu. He 
outraged many women of those bnstis 
forcibly. The womeu used to cry out that 
their honour and their lives were being 
.when the women cried out we 

used to assemble there. Many of us had 
lathU iu our bauds.” “The villagers of 4 
hustis used to collect whenever there was 
a cry.” All this may be more or less ex¬ 
aggerated, but on a consideration of all the 
evidence and circumstances in this case, I am 
satisfied* that the libidinous character of the 
deceased had -bairied the humble villagers, 
and none felt secure against an invasion from 

this foul libertine. .. . 1 , 

The case for the prosecution, thougu 
not clearly defined as to whether the 
deceased had gone there to commit rape or 
adultery, admits that he was in the hoftse 
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with the object of sexual intercourse with 
the wife of the first aopelUut. Ths leirnel 
Sessioae Jud^e holds that adultery and nit 
rape was the motire of the deoaised, ai d, 
therefore, the proyisions of ssotion 100 of 
the Indian Penal Code du nit apply tu the 
case m justification of the alleged conduct of 
the appellant. This fiudin? of the Ju dge is 
not supported by the statement of any of the 
witnesses for the prosecution, and, in my 
judgment, is based on sur-nise. Looking 
at the general probabilities, he says, there 
was some previous arrangement which 
brought Raj Kumar to the house to meet 

rTif“ Judge 

that shown his inclination to hold 

ft Ra ® procuress 

for Raj Kumar. Oa the record, there is 

not a shred of evidence that Sarbatia had 

an a.s3.gna ion with Raj Kumar or that she 

totat character or that the 

th u procuress. In fact 

the probabilities of the case rebut any snob 

Tn for-t"’ ~p" 

tn Rai K-'" “ that had Jogfa 

if P™'='^‘’esa and Sarbata 

a consenting party to an assignation 

have raised their shonts 
ary thief, thief” to draw the entire nZl. 

f Vrhood to the scene. The evidence is all 
yavonr ofarapeor forcible ravishment 
t, granting that Raj Kumar was 1 ^ 1 ^: 

•Cs or' cs.”',ri;”bTC'"™‘ ’“f 

hoH N-O .07 too Jlo’S 'X. 

i “hVio^torr;" “• 

improbability would justitv*^^”!’®’ 

™ ‘f' 

that the libertine had character 

a most natnra Ln™ 

on the minr of tresf 

was being ravished « “T 
husband his h against her will. The 
nusnand, his brother, and his father te 

the three appellants were entitled and’ 

indeed, nature dictated it, to save a girl of 

!a7if TLv™” if*'® raHsher, 

their Pfoeaaary for the occasion, 

their action would be protected by the 


ppovisioa^ of 83ofcioa 100 of fcha Indian 
Pentl Oide. In thia cise, tHeca is no evi- 
deoca as t3 what injury was oiused by 
which of the agaaiUota, bub evea if sdoh 
eridenae were preaanfc, death n>t bain^ 
due ro any particular injury, they cuald 
not be held guilty of aa offaaoe under sec- 
tiou 301 of the lodiau Penal Coda by itaelf 
or read with sscbijn 31 of the Inditfa Penal 
Code. 

The appellanta had bsen cemrnitted to 
the Court of Session to stand their trial 
for an offence under section 302 read with 
section 31 of the Indian Penal Code; at 
the trial, the Uarn^d Sessions Jndge framed 
an ^additional charge of rioting under section 
14^, Indian Penal Code, with the common 
object of beating Rsj Kumar Sing, being 
armed with deadly weapons. If in the view 
of the learned Judge a charge under section 
143 of the Indian Penal Code was warranted, 
there should then have been a consequent 
amendment of the charge nader section 302 
read with section 34 by altering it to be read 
with section 149. 

Heading the evidence, I do not agree with 
the learned Judge in thinking that the record 
discloses, at least on the part of these ap* 
pellants, any offence of rioting by them, 

1 cannot bat remark here that the Deputy 
Magistrate who committed this case to the 
Court of SessioD correctly appreciated the 
facts of the case and the law bearing on the 
same in not framing a charge under the 
rioting sectioot 

There can be no doubt that Raj Kumar 
was a vile intruder in the home of these 
appellaols, and their condncb in striking 
him was a just vindication of their home, 
and if the neighbours, who were attracted 
to the spot by the cries of the women, 
finding it was Raj Kumar, began to beat 
him, I am unable to hold that these three 
appellants were members of an assembly 
^ose common object was to commit an 
offence, while the neighbours could bo said 
to be committing an offence in striking 
^ aj Kumar; the action of these appellants 
IS very much distinguishable from the 
oonduct of the others, for these men. were 
in their own home, defending one of their 
women and resisting a disgraceful aggres- 
Biou on their sacred rights by an abandoned 
character. I hold that the conviction o* 
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these appellants under section 143 is bad 

and sbonld be set aside. 

Referring to the ocnviofcion under section 
304, it has to be noticed that the learned 
Judge holds that the cries of the two 
women, Sarbatia and Jogia, brought many 
Ohamars, including these three appellants, 
to the scene, and, indeed, the evidence 
leaves no room for doobt that the frequent 
misoondtiot of Rai Kamar had roused the 
neighbourhood against him, and the 
ing together of a large crowd would be 
put a natural sequence to past 
The learned Judge correctly holds that 
“clearly many persons did join id the beat¬ 
ing. bat whether a particular individual 

was amoogst them is “> 

From this Hnding of the Judge, it is 
apparent, it is impossible to o“.the 

record what was the extent of bodily injury 
caused by these appellants to Raj Kumar. 
Sarbal ia says that these appellants began 
to heat Raj Kumar when they 
fn leave her and he would not—under the 
circumstances, the appellants did what was 
roost natural and acted in the exercise of 
their right of private defence. 
that an accused person may be called upon 
to prove that he has not exceeded his right 
of private defence and that he has caused 
oolj such injury as was in the circomslanoes 
necessary, the onus is on the prosecation to 
establish what injuries had been caused by 
the accused. In the present case there is 
no evidence as to what injuries had been 
caused by these appellants in orJfr 
cSle me to say that the right had been 
exceeded; unfortnnately while these appel- 
ta„“ ive’re engaged ia defending their own 
rights, a nn.uber of ontsiders, aotnated by 
th*ir own wrongs, beat Raj Kumar, and 
it is impossible to distinguish the injuries. 
There is no evidence in this case that injuries 
cinsed by the appellants were such as by 
themselves to have brought about the death 

nf the deceased. - . -j i 

Turning to the implication of individual 

oftAQBcd I fiod that the witnesses whose 

llZlt bears directly on the occurrence 

are Botha Obamar, Sarbatia Ohat^no, 

J^gia OhamariD, Mankia Ohamarin, Kow- 

leshar Cbamar. Darogi Chamar and Rajau 

Cbamar, In respect of Botha, Mankia 

and Kowleshar, the learned Judge does not 

hesitate to say that their evidence is worth- 


loss—some relianca, however, is placed on 
the evidence of Sarbatia, Darogi and Raian. 

I place no reliance on the evidence of Darogi, 
as it appears he had not been examined as a 
witness during the Police investigation. 1 he 
only evidence that is worth anything at all 
in this case is that of Sarbatia, and on her 
statement I am unable to uphold the omvio- 

tion of these appellants. 

For the above reasons, these appellants are 

entitled, in my view of the case, to an acquit¬ 
tal in respect of both charges. ^ 

I observe that the learned Judge lu bis 
judgment has referred to the statement of 
Kowleshar in the Police diaries, from which, 
the Judge says, it appears that Kowleshar. 
who is Sarbatia’s cousin, was seut to fetch 
Sarbatia to Lungi’s house. It is hardly 
necessary for me to say that the Judge has 
acted wrongly in relying on that statement, 
as facts and statements within the Police 
diaries cannot be used as materials to help 
the Court in a ciiminal trial to come to a 
finding on the evidence in the case. 

On account of this difference of opinion, 
the appeal was heard by Justice Sir Asutosh 
Mookerjee. 

Mr, J. N. Roy with him Babu Sarat 
Lahiri appeared for the Accused as amicua y 
curipe. 

Mr. Q. H. B. Kenrick^ K. 0., Advocate- 
General and Mr. Orr, Deputy Legal Reraem- 
braocer, for the Crown. 

jrjDGMBNT.—This is an appeal ou 
behalf of three persons. Jbakri Chamar, 
Jhonti Chamar and Lungi Cbamar, who 
have been convicted by the Sessioos Judge 
of Bhagalpur under sections 304 and 148 
of the Indian Penal Code and sentecced to 
rigorous imprisonment for a term of three 
years under each section, the sentences to 
run concuirently. The appeal was beard 
the first instance by Mr. Justice 


in 


Carndnff and Mr. Justice Imam. There 
was no appearance on behalf of the accused 
or of the Crown before the learned Judges ; 
upon au examinatioD of the record, Mr. 
Justice Caruduff came to the conclusion that 
the convictions and sentences ought to be 
affirmed ; Mr. Justice Imam took the 
contrary view and held that the appellants 
ought to be acquitted. The appeal has been 
placed before me under section 429 of the 
Criminal Procedure Code. I have had the 
advantage of full and able arguments, both 




1006 

% 

JHAERI CHAMAB V. BMPEROR. 


INDIAN OASES. 


from Mr. Roy who appeared as amicus curise 
on behalf of the aesused and from the 
learned Advocate-General who appeared in 
support of the conviction. Since the close of 
the argument, I have minutely scrutinised 
every paper on the record, and I shall ndw 
proceed to set out the inclusions at which I 
have arrived. 

There is no room for doubt on the evi¬ 
dence that on the night of the 18th 
November 1911, Raj Kumar Singh, one of 
the proprietors of village Nurpur, was 
assaulted by a large “number of men and was 
so severely beaten that he was killed on the 
spot. The evidence makes it plain that 
Raj Kumar Singh was a mau of dissolute 
habits, and that he took advantage of the 
po.sition of influence he occupied in the 
village, to visit the houses of the residents, 
and, in many instances, to ravish their 
women. It is also incontestable on the 
evidence that on the night on which he met 
with his death, he had visited a house in 
which a young Chamar woman Sarbatia 
and her sister-in-law Jogia were sleeping. 
The question has been raised in these pro¬ 
ceedings, whether Raj Kumar had an 
l^ignation yvith Sarbatia or whether he had 
if^e to tlie house to violate her according to 
his accustomed mode. There is no foundation, 
in my opinion, for the theory of assignation. 
Sarbatia, who was examine! on bahalf of 
the prosecution, asserted that she had never 
met or known the deceased and Jogia sub¬ 
stantially .supported her statement in the 
Court of 6rst instance. I see no reason to 
disbelieve these statements. The theory, 
moreover, is inconsistent with what is 
conclusively proved to have happened; as 
soon as the women .saw the man eater the 
house, they cried out “thief, thief,” which 
brought to the spot the neighbours in large 
numbers. If his visit was pre-arranged, he 
would be expected and would be received in 
a very different manner by the women 
concerned, I must take it, therefore, as 
conclusively established on the evidence that 
on the night of the 18fh November 1911, 
Raj Kumar 8ingh sallied forth on one of his 
usual nocturnal expeditions of debauchery 
and licentiousness, and went to the house 
where Sarbatia and Jogia slept. Their 
shouts attracted the noticeof the male members 
of the liousehold and also the neighbours in 
the surrounding houses ; the result was 
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that a large number of men collected on th^ 
spot. The question which next requires 
consideration is, whether the three appel¬ 
lants, one of whom is the husband of 
Sarbatia, another her brother-in-law aud\-' 
the third her father-in-law, were in the ' 
assembly. I think it is proved beyond 
reasonable doubt that they were on the spot; 
but before they could render any effective 
help, Raj Kumar Singh had entered the 
room and was violating the girl Sarbatia. 

I think it is further established that the 
three appellants went inside the room and 
assaulted Raj Kumar Siogh while he was 
on the bed. The evidence of Sarbatia 
indicates that at this stage she escaped from 
the room. What followed subsequently is 
involved in some obscurity, but this mnch 
is clear that Raj Kumar Singh cime out cf 
the room. He was assaulted by the people 
who had collected on the corridor, and, 
subsequently* beaten to death in the court¬ 
yard by the villagers who had in the interval • 
collected in large numbers. The evidence, 
in my opinion, does nob indicate the nature ■ 
of the injcries inflicted by the appellants • 
upon the deceased while he was on the bed. 
The evidence also fails to indicate, with any 
approach to certainty, that the appellants 
took part in the assault upon the deceased i 
either in the corridor or in the court-yard. ’ 
The statements of the witnessBS as to what 
happpned at this stage are vague and 
uncerrain. Three of these, Kowloswar, Darogi : 
and Rajan, are of little value, even according 
to the Sessions Judge, and 1 see no reason to 
differ from him in his estimate of the weight 
to be attached to their assertions. Sarbatia I 
herself has been regarded by the Sessions •' 
Judge, as not wholly trustworthy ; at any ' 
rate, after she had escaped from the room ' 
from the hands of her ravisher, she did ! 
not see what happened in the corridor and * 
in the court yard. The evidence of the 
approver, Botha Chamar, is obviously ■ 
unreliable, and, in the coarse of hia^ 
examination, he had to be warned that if ^ 
he did not tell the whole truth, he would 
find himself in trouble. He gave a long 
string of names of persons whom he saw 
in the assembled crowd ; as to several of 
these, his statement has not been accepted 
by the Sessions Judge. The witness Mankia 
also is unreliable, and I am unable to slty '*^ 
that the approver has baen corroborated! 
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